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JDffmea,  [or  fCO^ts.'] 


(B.  a)     Modus  Decimandi.     In  what  Cafe*  a  Man  Jf^J^f* 
may  prefcribe  in  Modo  Decimandi  j  and  how.         when  un<h» 

tenements, 
and  heredi- 

[u      A   DMITTING  that  tithes  of  grafs  de  jure  ought  to.T*  j^?*** 

XjL  made  into  hay  by  the  parithioner,  yet  it  feems  a  /or^ft  to  the  par- 
may  prefcribe^  without  ai>y  consideration  given  to  the  parfon  to  pay  J°n  a«d  >"• 
the  tithes  of  this  i*  grafs-cocks,  before  any  tedding  thereof.     Contra,  .J^JI^JJJ0* 
Barham  v.  Goose.     Hill.  14  Ja.  B.  R.    per  Curiam,  praeter  certain  fum. 
Houghton,  who  feemed  e  contra  then,  becaufe  this  prescription  pother  pro- 
is  non  decimando  for  this  part,  J  tine  0ut  of 

mind,  to  the 
paifrn  and  his  fWcceflbrs,  in  full  (atisfaAion  and  difcharge  of  all  the  tithes  in  kind  In  fuch  a  place* 
13  Rep.  40.  Tria.  7  Jac.  in  the  cafe  of  modus  decisaandi.  See  ( V)  pi.  1,  x.  S.  C. 

[2.  So  it  feems  a  parijbioner  may  make  fuch  prefcripticn.  Contra, 
H.  14  J.  B.  R.  Barham  and  Goose,  per  totam  Curiam,  becaufe 
it  is  in  non  decimando  for  this  part.") 

[3.  So  a  parifb  may  prefcribe  without  any  confideration,  to  pay 
tithes  of  grafs-cocks  after  tedder  and  making  thereof  in  weekes 
'and  wainrows,  and  putting  into  grafs-cocks  ^  then  out  of  the  grafs* 
cocks  to  fet  out  the  tithes  >  and  not  to  make  it  into  perfetl  hay.'} 

[4.  Contra,  15  Ja.  B.  R.  between  Poppinger  and  Johnson,  See(Y)  pi. 
a  prohibition  denied.     But  nota,  that  only  Houghton  moved  it  as  *•  s*  c' 
doubt  to  him,  to  which  no  anfwer  was  given,  but  the  prohibition 
denied  notwithftanding.] 

[5.  If  a  man  prefcrihes,  that  if  he  hath  under  10  fleeces  of  wool,  ".^J  s!c. 
that  he  Jhall  pay  one  penny  to  the  parfon  for  each  in  lieu  of  tithes >  and  r  ._*  J 
that  if  he  hath  more,  (*)  that  he  Jhall  deliver  to  the  parfon  the  tenth  •  Fol.  648. 

part  of  his  wool,  upon  his  confidence^  without  fraud  and  covin,  * — * 

fine  vifu  vel  tatlu  of  the  parfon ;  this  is  not  a  good  modus,  be- 
caufe it  is  unreajbnable.  M.  1 2  Ja.  B.  per  Curiam,  between  Wil- 
son and  the  Bifhop  of  Carlisle.  Vide  the  fame  cafe,  Hobart's 
Reports,  149.] 

[6.  If  a  man  prefcribes  to  pay  to  the  parfon  for  the  tithes  of  the 
tenth  /beep,  as  it  falls  out%  and  the  tenth  fwartht  this  is  not  any  mo- 
dus, becaufe  he  does  not  prefcribe  to  pay  other  things  than  what 
was  due,  but  a  full  tenth.  M  1 3  Ja.  B.  between  Barker  and 
Bosweix,  per  Curiam.]  , 

V«l.  IX.  B  fr  A 


i  %  £>tfme*,  [dr  €ftfie«.] 

Hob.  150*         [7.  A  man  may  prefcribe  to  pay  the  tetttb  acre  of  wood  Jtanding, 

*iht'HUL  atl(*  fi t0  pay  *c  u    acre  °f  &rafs  fan^ni  *°r  ^  t^t^ie  °*  kay* 

Hiii.  16  jac.  Hobert*s  Reports,  cafe  328.] 

in  cafe  of 

Hi4e  v*  Ellis,  S.  P.  obiter. 

8.  A  man  cannot  prefcribe  in  the  negative  to  be  quit  of  tithes,  but  • 
in  the  negative  with  an  affirmative ',  viz.  that  he  and  ally  &c.  haveufed 
to  be  quit  of  tithes*    Br.  Prefcription,  pi.  17.  cites  7  H.  6.  32.  and 
8H.6.3. 
£  a  ]         9.  Modufes  w*r*  real  compofitions  by  parfon,  patron,  and  or- 
Cibb.  i2o,   dinary,  the  written  evidence  of  which  is  loft  \  but  the  law  pre- 
cf X#  a?n"   fumC8  by  the  long  uninterrupted  ufage  that  there  was  fuch',  agreed 
s»n,'s.  cT  unanimoufly  by  Ld.  Chancellor,  and  Reynolds  and  Fortefcue, 
*s.  P.  *c  judges  affiftants.  Barnard.  Rep.  in  B.  R.  292,  293.  Hill.  3  Geo. 
cwdbtfy.     a.  in  Cane.  Munfon's  cafe. 

10.  If  tenants,  time  out  of  mind,  have  ufed  to  pay  a  certain 
price  for  a  tithe  lamb,  fo  that  the  cuftom  is  fully  fettled,  though 
the  parfon  incroach  more,  or  the  tenant  pay  the  lamb  in  fpecie,  this 
does  not  break  the  cuftom -,  but  if  one  has  paid  1  d.  for  a  lamb  for 
50  years,  and  after  pays  tithe  in  fpecie  before  the  cuftom  is  fettled, 
though  he  pay  his  1  d.  again  for  20  years,  he  cannot  prefcribe  in 
modo  decimandi.  Savil.  13.  pi.  34.  Hill.  23  Eliz.  inScacc.  Fle- 
ming v.  the  Tenants  of  Dudly,  and  there  faid  to  be  fo  refolved. 
Mich.  25  Eliz.  in  Cam.  Scacc.  Beake  v.  Maine. 

1 1.  Parfon  libelled  againft  A.  for  tithes.  A.  for  a  prohibition 
fhewed,  that  within  the  faid  parifh  of  D.  there  is  a  hamlet  in 
which  A.  inhabited,  that  the  faid  inhabitants  within  the  faid 
hamlet  had  had  time  out  of  mind  a  chapel  of  eafe  within  the  faid 
hamlet,  becaufe  the  faid  hamlet  was  diftant  from  the  church  of 
the  faid  parifh ;  and  with  part  of  their  tithes  have  found  a  clerk  to 
do  divine  farvice  within  the  faid  chapel  j  and  alfo  had  paid  a  cer- 
tain fum  to  the  faid  parfon  and  his  predeceffors  for  all  manner  oftithes9 
and  it  was  held  a  good  prefcription,  and  a  prohibition  was  granted. 
4  Le.  24.  pi.  77.  Trin.  26  Eliz.  B.  R.  Saer  v.  Bland. 

12.  Where  a  man  prescribes  1  /.  for  the  tithes  of  all  willows  cut 
down  by  him  in  the  parifh  of  Z).  it  is  not  good  ;  for  thereby  if  he 
cuts  all  the  willows  of  other  men  alfo,  he  fhould  pay  but  1  s.  for 
all.  But  he  fhould  have  prefcribed  for  all  willows  cut  down  by 
him  on  his  own  land,  and  then  it  had  been  good.  But  as  it  is  laid 
it  is  unreafonable.  Godb.  60.  pi.  73.  Mich.  28  &  29  Eliz.  B.  R. 
Anon. 

13.  A  modus  was  fuggefted  in  this  manner,  viz.  that  the  pro- 
prietors and  occupiers  of  fuch  a  manor,  or  any  parcel  thertof,  fhould 
pay  a  groat  to  the  parfon  for  herbage  tithes  $  adjudged  an  ill  modus, 
becaufe  if  a  man  had  but  two  or  three  feet  of  ground  in  the  ma- 
nor, he  was  to  pay  a  groat ;  but  it  fhould  have  been  laid,  that  the 
proprietors  and  occupiers  of  fuch  a  manor  for  themfelves  and  their  far- 
mers bad  ufed  to  pay  4*/.  1  Vent.  3  Mich.  20  Car.  2.  B.  R. 
Anon. 

14.  A 


Di&netf,  [pt  &($&».]  « 

t4*  A  prefcription  to  pay  5  s.  to  the  parijb  clerk  in  lieu  of  the  But  If  the 
tithes  of  certain  land  is  not  good,  becaufe  he  is  dative  and  re-  [^fot*  J?  d 
moveable.   Cro.  E.  7 1.  pi.  26.  Mich.  29  &  30  Eliz.  B.R.  Savell  fuchackrk, 
v.  Wood.  "nd  fuch  * 

fum  has 
been  ufed  to  be  paid  to  the  pariflj  clerk  in  difcharge  of  the  parfon,  it  had  been  a  good  prefcription,  and 
fo  by  way  of  composition.     Le.  94.  pi.  iiz.  S.  C— — Mo.  908.  pi.  1*74-  S.  C.  Jc  S.  P.  ac- 
cordingly. 

15.  Libel  for  tithe  of  corn,  hay,  &c.  the  defendant  fuggeftcd 
a  prefcription  to  pay  a  third  part  of  the  10th  in  one  part  of  the  land, 
end  in  another  part,  a  moiety  of  the  l  oth  for  ail  manner  of  tithes  i 
the  court  inclined  that  it  was  a  good  prefcription,  and  a  prohi- 
bition was  granted.  Godb.  120.pl.  139.  Hill.  29  Eliz.  Rooke's 
cafe. 

16.  Theparfon  of  North-Lynn  libelled  for  tithes ;  the  defend- 
ant fuggefted,  that  he  u  an  inhabitant  of  Sotrth-Lynn,  and  prefcribed 
in  the  inhabitants  there,  having  paftures  in  North-Lynn ,  to  pay  tithes 
in  kind  to  the  vicar  of  South-Lynn,  where  he  is  not  refident  ;  and  that 
the  vicar  hath  paid  to  the  par/on  of  North-Lynn,  &c.  two  pence  for 
every  acre.  The  whole  court  was  again  ft  the  prohibition ;  for 
modus  decimandi  (hall  never  come  in  debate  upon  this  matter  •, 

but  who  fhall  have  the  tithes,  whether  the  vicar  of  South-Lynn,     r  ~  1 
or  the  parfon  of  North-Lynn  ?    Befides,  the  prefcription  is  not 
reafonable.    Le.  128.  pi.  175.  Trin.  30  Eliz.  B.  R.   Gatefield 
v.  Penn. 

17.  The  defendant  alleged  a  cuftom,  that  the  parfon  Jhould  have  Mo.  01  j. 
for  his  tithe  corn  the  tenth  land  fown  with  any  manner  of  corn,  and  s«  c*  ky»» 
that  be  Jhould  begin  always  at  the  Jirjl  land  next  the  church,  (jfc.  The   *%£*„* 
parfon  Jhewed,  that  the  defendant  by  fraud  and  covin  fowed  every  fon  in  die* 
tenth  land  which  belonged  to  the  parfon  very  ill,  and  with  fmall  fpir«l«»i# 
quantities  of  corn,  and  did  not  dung  or  manure  it  as  he  did  the  forUritthc,,1J 
other  nine  parts,  fo  that  it  produced  not  half  in  proportion  of  in  kind, 
what  the  other  nine  lauds  did.    And  the  opinion  of  Wray  J.  was,  y}Zm  of  tverY 
that  the  cuftom  was  againft  common  reafon,  and  fo  void.     But  D?jtafon  of 
if  it  be  a  good  cuftom,  then  the  parfon  fhall  have  an  a&ion  on  the  covin,  a 
the  cafe.    Le.  99,  100.  Pafch.  30  Eliz.  B.  R.    Stebbs  v.  Good-  Prohbici<>n. 

1orU  was  granted 

i*™  notwith- 

covin,  becaufe  the  fraud  it  to  be  remedied  in  an  a&on  on  the  cafe  at  the  common  law.—-.  $.  c.  cited 
Arg.  and  there  it  is  faid,  that  the  defendant  at  fir  ft  got  a  prohibition  on  account  of  the  cuftom  but 
the  parfon  afterwards  had  a  confutation,  Wray  Ch.'J.  faying,  that  this  cuitom  was  againft  common 
tfaion.     %  Wmt.'s  Rep.  569.  cites  1  Le.  99.   ■      ■  [But  1  do  not  obferye  this  matter  there.  1 

ifL  The  defendant  furmifed  that  he  was  an  inhabitant  of  S.  and  s.  C.  cited 
that  time  out  of  mind  every  inhabitant  there,  who  had  paftures  in  N.  *fg*  * 
had  paid  tithes  for  them  to  the  vicar  of  S*  and  that  the  vicar  of-  8.  had  Rep?  57 1. 
paid  to  the  parfon  of  N.  2d.  for  every  acre ;  and  the  court  held,  tliat  »n  cafe  of 
prohibition  lay,  and  that  plaintiff  fliould  declare,  and  the  defend-  wha^nan  T# 
ant  (in  the  prohibition)  might  demur  if  he  will ;  for  it  is  as  if  he     °  °n* 
prefcribed  to  pay  ad.  for  every  acre.   Cro.  E.  136.  Trin.  31  Eliz. 
B.  R.  Coteford  v.  Peace 

19.  In  a  prohibition,  the  plaintiff  prefcribed  to  pay  the  wthjbtaf  Roll.  Rep. 
of  grain  growing  on  60  acres  after  it  was  reaped,  in  full  fatisfaBion  X73'  s'p# 

8i  of 


i 

i 


3  IDifme*,  [ot  Cine*.] 

of  all  grain  being  upon  the  /aid  60  acres,  and  which  hath  been  ac- 
cepted, &c.  s  The  court  held  this  prescription  not  good,  for  it  is 
no  more  than  to  payfo  much  for  the  10th  part  when  the  owner 
pleafeth  ;  becaufe  he  may  chufe  whether  he  will  make  the  corn 
into  flieavesor  not,  or  as  much  into  (heaves  as  he  will,  and  fo  for 
the  10th  part  he  may  not  have  the  3d  part,  which  is. not  reafon-. 
able.     And.  199.  pi.  234.  Trin.  31  Eliz.  Adams's  cafe* 

20.  Libel  for  tithe  of  calves,  #0  t)|£  defendant  fuggefted  a 

cufom  in  the  parifli  of  B.  to  pay  for  the  milk  of  every  cow  2d.  in 

fatisfa&ion  of  calvej.     The  proof  was,  that  there  was  fuch  a  cujhm 

in  the  parilh  for  all  the  land  except  five  farms,  and  for  this  caufc 
it  was  held  that  he  had  failed  in  his  prefcription ;  for  it  may  be 
thefe  lands  were  parcel  of  the  five  farms  ;  but  had  it  been  proved 
that  the  lands  were  not  parcel,  it  had  been  otherwife  ;  and  there- 
fore a  confultation  was  granted.  Cro.  E.  206.  pi.  41.  Mich.  32 
&  33  Eliz.  B.  R.  Bennet  v.  Shortwright. 

21.  Prefcription  to  be  difcharged  of  locks  of  wool  ought  to  be 
flie wn  of  locks  caJUally  loft.  Mo.  911.  pi.  1283.  Mich.  37  &  38 
Eliz.  B.  R.  in  a  nota  there. 

Ibid.  Coke  22.  A  prohibition  was  prayed  on  a  fuit  in  the  fpiritual  court  for 
Ch.  J.  cited  tithes  in  kind  of  a  park  now  converted  into  tillage,  upon  a  furmife 
«ne  Ship-  jg  modo  decimandi,  to  pay  a  buck  and  a  doe  for  all  tithes,  and 
that  fuch  a  allowed  per  Cur.  and  agreed,  ift,  Though  they  are  ferae  naturae, 
modiu  deci.  yet  they  may  be  given  for  tithes.  So  to  pay  pheafants,  &c.  2dly, 
SuTfo?01'"  Though  they  are  not  tithable  of  themfelves,  yet  tjiey  may  be 
the  park  is  given  for  modus  decimandi,  as  a  great  tree  may  be  given  for  tithe 
not  good,  if  of  trees  tithable.  *  3dly,  That  that  is  a  difcharge  to  the  very  foil, 
nrked  but  an(*  tn^  Pai*  *s  onty  a  liberty,  and  the  owner  may  furnifli  it  with 
ft  Aaii'be     game  when  he  pleafes.    Noy,  148.    Sharp  v.  Sharp. 

particularly 

for  all  the  teres  contained  in  the  park. 

22.  Whether  a  modus  decimandi  may  accrue  after  endowment 
of  a  vicarage  ?  Quaere,  but  prohibition  denied  on  producing  en- 
dowment by  vicar,  by  which  it  feems  it  cannot.  SeeGpdb.  180. 
pi.  254.  Trin.  8-  Jac.  C.  B.  Anon. 

23.  In  a  prohibition  the  plaintiff*  declared,  that  he  for  ten  years 
loft  pafl  held  and  occupied  I 00  acres  of  land  in  the  parijb  of  5.  lying 
within,  and  being  part  of  a  park  there,  called  Ungar-rark,  and  that 
he,  and  all  the  occupiers  of  the  /aid  park,  time  out  of  mind,  have  ufed 
to  pay  to  the  parfon  of  S.  4  /.  yearly,  in  full  fatisfaBion  and'  difcharge 
of  all  tithes  of  the  fold  grounds,  tvhicb  4/.  the  parfon  had  Jo  accepted. 
After  verdtcJ  for  the  plaintiff \  it  was  moved  in  arreft  of  judgment, 
that  the  park  was  not  alleged  to  be  antiquus  parcus,  and  fo  to  bear 
prefcription,  and  that  the  prefcription  was  laid  in  the  occupiers, 
when  it  'mould  have  been  in  the  owners  of  the  park,  nor  by  way 
of  cuftom  in  the  place ;  but  refolved,  that  this  was  no  matter  of 
intereft  and  inheritance,  but  only  in  part  of  difcharge 5  for  every 
modus  is  a  difcharge  of  the  natural  tithes,  and  fo  works  by  way 

-  of  difcharge.  Hob.  11 8.  pi.  148.  Hill.  13  Jac.  Shelton  v.  Moun- 
iague. 

24.  If 


Difme*,  [or  Citfc0.]  4 

24.  If  a  modus  be  for  hay  in  BL  Acre,  and  the  party  fows  It  *?H.  Rep. 
with  corn  feven  years  together,  that  docs  not  deftroy  the  modus,  '^"'"/J^ 
but  whenfoever  it  (hall  be  made  into  hay  the  modus  (hall  revive ;  where  ih« 
and  when  it  is  fo\vn  with  corn,  the  parfdn  (hall  have  tithe  in  ha>  **kn*- 
kind.     Godb.  194.  Trin.  10  Jac.  C.  B.  Brown's  cafe.  ticar^he 

corn  to  the  parfon. S.  C.  cited  *  Show.  46*.  Arg.— -S.  C.  cited  Equ.  Ab.  368.  ■ 

When  no  one  year  can  p aft  without  fome  certain  doty,  this  it  a  ptrmsmttit  modus,  chough  it  be  that 
the  fame  piece  of  ground  being  fown  fkmll  pay  the  great  tithes  to  the  parlbn,  and  being  converted  into 
meadow  mail  pay  the  fmall  tithe*  to  the  vicar*  Ar^.  Gibb.  no.  cite*  Godb.  194.  [pi.  378.  Trin* 
10  J«c.  C.  B.]  JStown's  cafe,  WA  Cro.  £.  1 36. 

25.  -A  libel  was  for  fubftra&ion  of  tithes  qpon  the  ftatute  of 
2  E.  6.  the  defendant  fuggefted,  that  as  to  that  farm,  whence  the 
tithes  inqueftion  arofe,  there  was  z  cuftom  to  take  back  thirty  fbeaves 
of  the  tithe-corn  growing  on  fuch  a  farm ;  per  Cur.  it  ought  to 
be  averred  to  be  a  great  farm,  and  if  there  were  but  thirty  tithe* 
(heaves  in  all,  the  owner  (hall  not  have  them ;  becaufe  that  would 
be  an  unreafonable  cuftom,  and  day  given  to  the  other  fide  to  (hew 
caufe  why  the  prohibition  fhould  not  be  awarded.  Godb.  234. 
pL  324.  Mich.  11  Jac.  C.  B.  Jucks  v.  Cavendifh. 

26.  If  there  was  a  prescription,  time  out  of  mind,  for  a  modus  ,f  5ne  p«*- 
decimandi,  if  this  modus  be  not  paid  for  a  certain  time,  yet  this  tn"^e^ 
alters  not  the  prefcription  for  this  modus,  but  he  may  pay  it  when  farm,  and 
he  will.    Per  Coke  Ch.  J.  2  Bulft.  240.  Trin.   1 2  Jac.    Price  v.  *•  farmtr 

does  not  deftroy  the  prefcription  as  to  the  leflbr.    Roll.  Rep.  176.  per  Coke  Ch*  J.  in  S.  C* 

27.  Prefcription,  time  out  of  mind,  for  modus  decimandi  for  R«H-  Rep* 
land  when  it  was  a  park,  it  (hall  continue  for  payment  of  this  g^  ?i'  I4# 
modus  only  after  that  fuch  a  park  be  difparked  and  converted  to  s\  p.*  held 
another  more  profitable  ufe ;  per  tot.  Cur.     2  Bulft.  240.  Trin.  accordingly 
12  Jac.  Price  v.  Mafcall.  dh.^th. 

prefcription  being  to  pay  fo  much  money.  ——The  difference  itt  when  .the  prefer!  pt'on  is  to  pay 
saury  for  all  the  tithes  of  fuch  a  park,  and  it  be  difparked,  there  perad  venture  tithes  (hall  not  bo 
#  paid  j  but  where  it  is  to  pay  the  jboulder  of  a  buck  or  a  doe  at  Chriftmas  for  all  tithe*  of  the  paik, 
there,  if  difparked,  tithes  mall  be  paid  as  of  oriier  land ;  per  Popham  Ch.  J.  Cro.  £.  467.  (bis) 
pi.  15.  Pafch.  38  Elis.  B.  R.  in  cale  of  Bedingneid  v.  Freak.  1  Mo.  909.  pi.  1177.  S.  C. 

and  tame  diversity.— Ow.  74.  S.  P.  by  Popham. 

28.  If  an  orchard,  for  which  there  is  a  modus,  ht  plowed y  and  *°U«  R«P- 
afterwards  it  be  made  an  orchard  again,  the  modus  (hall  be  paid.   J ^'/"'c'i* 
Arg.  2.  Show.  462.  in  cafe  of  Hill  and  Harris,  cites  it  as  agreed,  of  Hooper 

I  Roll.  I2i.  Cooper  v.  Andrews.  ▼.  Andrew*. 

29.  Prefcription  that  the  par/on  hamd  two  acres  of  meadow  given 
in  difcharge  of  all  tithes  of  hay  ground,  viz.  of  all  the  meadow  in 
the  parifti,  if  any  arable  land  be  converted  into  meadow,  it  extend* 
not  to  difcharge  that.     Hutt.  58.  cites  14  Jac.  Conyerfs  cafe. 

30.  A  cuftom  in  the  parifh  of  B.  that  all  lambs  engendered,  falU 
en,  and  bred  upon  any  one  tenement  or  living  in  the  faid  parijh,  though 
they  belonged  to  feveral  perfons,  were  reckoned  together,  as  if  they  were 
one  man's,  that  the  tenth,  or  tithe-lamb  of  them  fo  counted  to- 
gether, hath  been  paid  for  tithe  \  the  court  held,  that  all  cuftoms 
againft  common  right  are  triable  at  common  law  \  and  that  this 

B  3  cuftom 
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euftom  is  unreafonable,  becaufe  it  may  happen,  that  one  man  may 
have  but  one  lamb,  and  that  may  be  taken  for  tithe,  and  they  that 
have  more  fhall  pay  nothing.  Hob.  329.  pi.  405.  Mich*  18  Jac. 
Barker  v.  Cocker. 

31.  The  king's  leffee  (hall  hold  difcharged,  though  his' feoffee 
{hall  not.  Hetl.  60.  Mich.  3  Car.  C.  B.  Comins's  cafe. 
lltt.  Rep.  32.  Libel  for  tithes  of  milk  and  calves ;  the  defendant  fuggefted 
*aIa  ^t"  *  a  mo^usy  ^at  every  inhabitant ,  &c.  Jball  pax  J±d.  for  every  cow,  and 
kxssTc.Vn  id.  for  every  calf ;  iffue  was  taken  upaflrthe  modus,  and  at  the 
totidemver-  trial  the  proof  was,  that  the  tithes  were  never  paid  in  kind,  but  that 
*****  every  inhabitant,  tstt»  Jhould  pay  6d.  and  fume  *]d.  fo  that  thifrwas 

not  the  proof  of  the  fuggeftion,  and  a  confutation  was  granted  ; 
but  if  a  modus  had  been  fuggefted  to  pay  20 /.  and  the  proof  had 
been  that  40/.  was  ufually  paid,  that  had  been  good,  it  being  to 
intitle  the  court  to  jurifdi&ion  ;  but  in  the  principal  cafe  no  mo- 
dus is  proved ;  fo,  it  is  merely  uncertain.  Hetl.  100.  Trin.  4  Car. 
Goddard  v.  Tiler. 
By  the  com-       33«  A  cuftom  to  pay  the  20th  fjh,  in  fatisfa&ion  of  the  tithe 
mon  Uw  the  of  all  fifb  taken  in  the  fea,  is  good,  for  the  tithe  thereof  is  ^yable 
parf T  C*the  onty  ky  cuftom,  it  may  by  that  cuftom  be  lefs  than  a  tenth ;  ad- 
tithes  of       judged.     Lev.  179.  Pafch.  18  Car.  2.  Sheppard  v.  Primrofe. 

fjbtt  taken 

in  the  fea,  becaufe  it  is  not  within  any  parim,  and  then,  when  the  parfon  by  the  cuftom  ought  to  have 
the  tithes  of  them,  he  ought  to  take  them  according  to  cuftom,  and  that  the  tenth  of  the  moiety  may 
be  a  good  difcharge  of  the  whole  ;  and  the  parties  went  to  iflue  upon  the  cuftom  in  Cornwall.  Noy, 
jc*8.  Hill.  1  Jac.  Holland  ▼.  Heale. 

Sid.  ^^%,  .36.  But  a  cuftom  to  pay  the  twelfth  fheaf,  in  fatisfatlion  of  the 

Pard%.Sp«i-  tl$e  °f  a^  fieaf  corn>  ls  not  Sooc^  becaufe  thc  tcnth  of  ^e  corn 
rows,  s.  c,    is  due  de  jure ;  per  Cur.  Ibid. 
&  s.  p. 

agreed,  but  adds  a  qusere,  if  it  had  been  that  he  (hould  pay  the  xzth  part  after  fiitcbing,  &c.  and  it 
feems  that  it  had  been  good. 

'  37.  A  modus  was  alleged  in  this  manner  j  that  the  proprietors 
end  occupiers  of  fuch  a  manor,  or  parcel  thereof , /ball  pay  a  groat  to 
the  parfon  for  herbage-tithes.  The  court  held  tnat  this  could  not 
be,  for  if  a  man  had  but  two  or  three  feet  of  ground  in  tfce  ma- 
nor he  (hould  pay  a  groat  5  but  it  ought  to  have  been  laid,  that 
the  proprietors  and  occupiers  offuch  a  manor,  for  themfelves  and  their 
farmers,  had  paid  ^d.  Vent.  3.  Mich.  20  Car.  2.  B.  R.  Anon. 
[  6  ]  38.  A  parfon  libelled  againft  J,  S.  for  tithes,  who  in  a  decla- 

Tne  caie  ration  for  a  prohibition  fuggefted  a  compofition  by  deed  made  in  1 125, 
the  prior  of,  which  was  excepted  to,  for  being  before  R.  Il/s  time,  was  before 
tcz.  was  time  of  memory,  and  fo  no  iflue  could  be  taken,  or  could  it  be 
feifed  of  a  xrlcd.  2#  Triat  if  they  did  veft  by  the  grant,  yet  that  they  re- 
^7«!n,&c  vcftca"  in  the  parfon  by  the  council  of  Later  an  in  1215,  or  elfe  by 
atidcf  the     the  diflblution  of  monafteries. '  3.  Becaufe  it  was  not  fhewn  that 

%n0rRmul  *^c  m^°P  was  Party :  lt  was  anfwered,  that  the  concurrence  of  the 
6f/fwXand  bifliop  was  not  neceflary ;  for  as  this  cafe  was,  he  had  nothing  to 
that  in  the  do  with  it,  it  being  a  priory,  which  had  an  abfolute  eftate,  which 
H  6i*  °he  *  patron  hath  not.  And,  per  Cur.  the  fole  obje&ion  againft  this 
gralitd  tie    prefcription  is,  becaufe  it  fljew$  the  rcafon  o|  the  frefcriftion,  if 

they 
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they  had  relied  on  the  deed  it  might  be  otherwife.    The  court  of  man?r  £ 
Lateran  can  affe£t  nothing  in  this  matter,  &c.  and  judgment  af-  ^J,1  *j*t 
firmed.     2  Show.  439.  pi.  403.  Mich.  1  Jac.  a*  B.  R.    James  deditw.  f. 

V.  TroUop.  NorburUm 

*  m /.Wo,  and 

afterwards  prodeemis  demimi  Caf  duabut  earncatis  terra,  be  JbovM  pay  to  the  prior  5  s,  per  ann,  and  tbtj 
family  of  tbc  F.'t  had  ever  fincehdd  the  lordfhip  discharged  of  tithe*,  paying  5  s.  a  year  to  the  prior 
and  his  fucceflbrs  until  the  di flotation,  and  fince  to  the- king.  It  was  objected,  that  the  land  whereof 
the  tithes  were  demanded  was  parcel  of  the  demefnes  of  the  manor  ;  bat  per  Car.  the  lord  at  that  time 
might  have  enfeoffed  another  to  hold  of  himfelf,  and  fo  it  might  have  been  part  of  the  demefne  when 
the  prior  granted  it9  and  be  of  towards  granted  and  held  of  the  manor,  and  as  to  an  objection  that  the 
modus  was  not  good,  becaofe  net  paid  to  the  par  Jon,  the  court  (aid  it  might  well  enough  be  paid  as  m 
modus  to  oat  vobo  ho*  a  portion  of  tithes,  and  that  then  he  has  quid  pro  quo.     Skin.  51.  S.  C 

39.  Whenever  a  modus  runs  high,  it  is  a  ftrong  prefumption 
that  it  is  no  modus  ;  per  Holt  Ch.  J.  And  the  court  refuted  a 
prohibition,  becaufe  it  appeared  (as  the  modus  was  pretended  to  be) 
that  it  was  of  nigh  the  full  value.  *  II  Mod.  60.  pi.  37.  Trin, 
4  Ann.  B.  H.  Startup  v.  Doderidge. 

40.  aA'modus  was  fet  forth  to  pay  on  or  about  fuch  a  day  fo  much,  Gibb.  iti, 
&c.  it*  is  ill,  for  the  day  muft  be  alleged  certain.     And  the  bill  cite«  »Mi 
further  was,  that  the  parifhioners  of,  &c.  conjlantly  paid,  or  ought  a*5' 

to  pay y  fo  much  which  mould  have  been  conftantly  paid,  and  ought 
to  pay.  8  Mod.  375.  Trin.  11  Geo.  and  cites  it  as  lately  re* 
folved  in  the  cafe  of  Harrifon  v.  Clerk. 

41.  Though  every  modus  muft  be  fuppofed  to  have  a  reafon-i 
able  commencement,  which  the  court  admitted  j  yet  as  to  the 
neceflity  of  fbewing  now  that  the  modus  is  reafonable,  that  feemed 
not  to  be  fo  clear ;  for  thefe  modufes  having  been  from  time  im* 
memorial,  none  can  know  but  that  there  were  fuch  circumftances 
in  thofe  ancient  times  as  might  have  made  fuch  a  compofition  rea-* 
fonable,  though  not  difcoverable  now ;  and  that  it  was  fufficient 
to  fatisfy  us  now  that  parfon,  patron,  and  ordinary,  might  then 
bind  the  revenues  of  the  parfon,  but  though  fuch  inftrument  be 
loft,  yet  the  modus  is  not.  Per  Ld.  C.  King,  afiifted  by  Rey-< 
nolds  andFortefcue  J. .  2  Wms/s  Rep.  572.  Hill.  1729.  in  cafe 
of  Chapman  v.  Monfon. 

42.  But  if  an  injlrument  had  been  made  by  patron,  parfon,  or 
ordinary,  to  a  layman  to  difcharge  his  farm  of  all  tithes,  (though  it 
would  be  good  fo  long  as  the  inftrument  could  be  {hewn,)  and  the 
fame  mould  once  be  loft,  this  being  a  privilege  iri  non  decimando, 
the  privilege  would  be  lojl  by  lofs  of  the  deed ;  fo  far  the  law  went  in 
favour  of  the  church  \  per  Ld.  C.  King,  affifted  by  Reynolds  and 
Fortefcue  J.  9  Wms/s  Rep.  573.  Hill.  1729.  in  cafe  of  Chap- 
man v.  Monfon. 

43.  A  bill  was  brought  to  eftablifh  a  modus,  which  was,  that 
in  conjideration  the  parifhioners,  at  their  own  expence,  made  tithe-grafs 
vtto  hay,  the  inhabitants  were  to  pay  no  tithes  for  dry  and  unprofitable 
cattle.     It  was  proved,  that  the  parifhioners  had  not  paid  fuch 

tithe  time  out  of  mind,  but  not  that  fuch  non-payment  was  in     r  7  1 
confideration  as  aforefaid.     On  the  other  fide  it  was  proved,  that 
foreigners  living  out  of  the  parifh  made  the  tithe-grafs  into  hay,  as 
well  as  the  inhabitants^  and  yet  paid  tithe-herbage,  which  Ld.  C. 

9  4  King 
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Ring  thought  a  material  objection  againft  the  cuftom,  and  made 
it  feem  to  dc  the  ufage  of  the  parifti  for  the  parifh  to  make  their 
grafs  into  hay  of  courfe ;  and  likewife  that  the  pari(hioners  did  . 
not  divide  the  grafs  into  ten  parts,  when  cut  down,  nor  till  jpiade 
into  hay,  fo  that  the  parfon  could  not  have  any  opportunity  of 
making  the  tirhe-grafs  into  hay  himfelf  *,  and  difmifled  the  bill 
with  cofts,  but  without  prejudice  as  to  any  litigation  at  law. 
2  Wms/sRep.  521.  Pafch.  1729.  Fox  v^yde. 

44.  A  modus,  that  the  parishioners  nwking  tithe-grafs  into  hay 
fhouldexcufe  not  only  the  herbage  of  the  fame  ground^  but  alfo  all  tithe- 
herbage  for  all  othermind  dtpa/lured  by  him  within  the  parifh)  thAigh 
it  might  be  a  great  parcel  of  pafture  land,  and  though  the  fatoe  v 
might  be  fed  all  the  year,  is  fuch  a  modus  as  would  be  too  much 
for  a  court  of  equity  to  eftablifh.  2  Wms.'s  Rep.  523.  Pafch. 
1729.  per  Ld.  C.  King.  Fox  v.  Ayde. 

v  45.  A  modus  was  laid  to  be,  that  every  per/on  not  inhabiting  with* 
in  the  parifh  of  B.  occupying  any  meadow  or  pafture  land  wit  him  the*  1 
parifh  of  B.  had  time,  &c.  paid  4*/.  an  acre  yearly,  and  fo  pgppdr- 
tionably  for  any  greater  or  lefler  quantity.  And  this  was  hdldfbp 
Ld.  C.  King,  aflifted  by  Reynolds  and  Fortefcue  J.  to  be  a  good 
modus,  and  certain  enough.  2  Wms.'s  Rep.  565.  572.  Hill.  1729.  ♦" 
Chapman  v.  Monfon. 

46.  Every  modus  muft  be  certain^  otherwife  no  length  of  tinte  will 
make  it  good.  Admitted  by  Ld.  C.  King,  aflifted  by  Reynolds 
and  Fortefcue  J.  2  Wms.'s  Rep.  572.  Hill.  1729.  in  cafe  of 
Chapman  v.  Monfon. 


(C.  a)    Modus  Decimandi. 


[Good.     What  is.] 


I 


I.  TT  is  a  good  modus  decimandi,  that,  in  confederation  the  pa* 
*  rifbioners  bath  time  out  of  mind,  &c.  paid  tithe-wool,  of  all 
his  Jheep  which  he  hath  Jborn,  as  well  of  tbofe  as  be  bought  two  days 
before  the  fhearing^  as  of  others  that  he  had  kept  through  the  whole 
year9  he  hath  ufed  time%  tsV.  to  be  difcharged  of  tithe-wool  of  fuch 
Jbeep  that  he  fold  two  days  before  the  fbearing  ;  for  by  the  fpiritual 
law  they  fhould  have  tithes  of  him,  and  de  refiduo  pro  rata  which 
he  fold  before  (hearing,  and  therefore,  in  consideration  that  he 
here  pays  tithes  of  thofe  which  he  bought  fo  fmall  a  time  before 
the  (hearing  for  the  whole  year,  which  is  not  due  by  the  fpiritual 
law,  it  is  therefore  good.     M.  14  Ja.  B.  adjudged.] 

[2.  It  is  a  good  modus  for  the  tithes  of  calves  to  pay  a  calf  for 
the  tithe  if  he  hath  feven  in  one  year,  and  if  he  have  under  feven,  to 
pay  an  halfpenny  for  every  calf  for  the  tithe,  and  if  be  fells  any  calf 
that  he  mall  pay  the  tenth  of  that  for  which  he  fells  it*     M.   14  Ja. 

B.  R.  between  Lek  and  Collins  refolved,  and  a  prohibition 
granted.] 


Difmeff,  [or  Citfie*.]  '  * 

£3.  It  is  a  good  modus  fdf  tithe  of  eggs,  to  pay  m  Lent  30  eggs  s«  C.  citad 
yir  a//  /**A*  of  eggs.    M.  14  Ja.  B.  R.  between  Lbs  and  Col-  ^awt.'©**. 
HNS,  a  prohibition  granted  thereupon.]  pi.  2.  Mich. 

to  W.  ». 

B.  K»  in  cafe  of  Hill  ▼.  Vaux,  that  he  It  bound  to  pay  if  he  hasheni  or  Mt>  and  he  muft  pay  them 
at  a  certain  time.—  Ld.  Raym.  Rep.  360.  S.  C.  cited  by  Holt  Ch.  J.  accordingly  j  but  if  the  cuftom 
was  that  he  flibuld  /wry  30  tggs  vf  tit  own  Ami,  the  cuftom  wodld  be  ill. 

[4.  It  is  not  a  good  modus'  to  pay  every  tenth  pound  of  woo!  fir 
the  tithes  of  wool,  if » he  doth  not  fbew  that  he  hath  paid  fomething9 
if  his  wool  does  not  amount  to  ten  pound,  for  other  wife  it  is  in  non 
ddcimando  if  it  be  under  ten  pound.  M^  7  Ja.  B.  between 
Dblman  and  Barton,  per  Curiam,  for  the  tenth  part  of  this 
it>  due*] 

5.  Note,  by  the  ferjeants,  that  in  the  fpiritual  court,  they  wilt 
not  admit  any  plea  in  difcharge  again  ft  tithes,  quod  nota.  Br.  Dif- 
mes,  pi.  1 1.  cites  8  £.  4. 14. 

j6«  Iji  pfefcribing  to  be  difcharged  of  locks  of  wool,  it  ought  to  be 
4hcpn  of  locks  cafually  lofi ;  nota.  Mo.  911.  in  pi.  1283.  Mich, 
.  37  *  38  Eliz.  B.  R. 

7.  Prohibition  was  fued  upon  a  cuftom  to  pay  an  halfpenny  for 
the  wool  ofjheep  fold  after  Jhearing,  and  before  Mich,  and  ad« 
judged  a  good  cuftom.  Mo.  91 1.  pi.  1283.  Mich.  37  &  38  Eliz. 
B.  R.  Anon. 

8.  A  cuftom  was'  alleged  to  pay  tithe-wool  at  Lammas-day,  and  Mo.  910. 
fays*  that  he  fet  it  out  at  that  day.     It  was  objected  that  this  is  £•  ■* *°» 
not  good  ;  for  that  this  is  not  modus  decimandi,  but  for  the  time  $!  p#*  Clt^ 
only  which  is  to  be  tried  in  the  fpiritual  court ;  but  the  court  held  to  be  ad. 
it  good ;  for  it  is  de  jure  when  it  is  clipped,  but  by  prefcription  iudS***. 

it  may  be  fet  out  altogether  at  another  day,  and  that  is  good  ;  per 
Cur.  Cro.  E.  702.  pi.  21.  Mich.  41  &  4a  Eliz.  B.R.  Green  v. 
Hun. 

9.  Libel,  &c.  by  the  vicar  of  D.  for  tithes,  the  defendant  fug* 
gefted  a  modus  to  pay  fo  much  to  the  parfon  of  D.  in  difcharge 
of  his  tithes.  The  whole  court  agreed,  that  a  modus  to  pay  fo 
much  to  the  parfon  will  not  difcharge  him  from  paying  tithes  to  the 
vkmr  s  and  therefore  a  confultation  was  granted.  3  Bulft.  220, 
221.  Mich.  14  Jac.  Win  tell  v.  Child. 

10.  A  cuftom  was  fuggefted,  that  if  one  has  lambs  under  the 
number  of  f even,  he  ought  to  pay  an  halfpenny  for  every  lamb  in  lieu 
of  all  tithes  of  lambs,  if  he  has  but  f even  the  parfon  to  have  the 
feventh,  m&  Jbould  pay  yd.  if  he  had  eight  he  fhould  pay  2d.  if 
he  had  ten,  the  parfon  fhould  have  the  tenth,  without  paying  any 
thing.  Agreed  that  this  being  a  cuftom  which  they  refufed  to 
allow  of  in  the  fpiritual  court,  that  a  prohibition  fhould  be  award- 
ed.    Cro.  C.  pi.  2.  Fafch.  10  Car.  B.R*  Anon. 

■    ii.  Cuftom  to  pay  tithes  in  kind  fir  Jheep  if  they  continue  in  the 

parifb  all  the  year  ;  but  if  they  are  fold  before  jhearing  time,  then  to> 

fay  but  an  halfpenny  fir  every  one  fo  fold.     This  was  held  an  un« 

reafonabie  cuftom.    Mar.  79.  pi.   128*  Fafch.  17  Car.  C.  B. 

Wecden  v.  Harding* 

■ 

12.  A 


8- 1  Bffine*,  [or  mtbtB.] 

1 2.  A  vicar  libelled  for  tithes  of  luiflnv  faggots*     The  defendant 
fu^gejted  for  a  prohibitions  modus  of  paying  id.  perann.  to  the  rec- 
tor for  all  tithes  of  willows.     The  court  held,  that  a  modus  to  the 
redtor  is  a  good  difcharge  againft  the  vicar.     Mod.  216.  pi.  3. 

#  C  9  ]  r^r*n'  2*"Car.  2.  C.  B.  Anon. 

Keb.  602.  13.  Prohibition  was  prayed  upon  a  cuftom  alleged,  that  all 

pj.  76.  Bau-  perfofu  who  had  lands  in  fuch  a  village •,  but  lived  out  of  the  village, 
Bunei),  jhould pay  A)d.  per  ami.  only,  in  fatisfa&ion  of  tithes.  But  this  was 
s.  c.  held  held  an  unreasonable  cuftom,  that  foreignejp  mould  have  greater 
*mTKee[*lyJ  privilege  t"lan  thofe  *  who  dwelt  in  the  village,  and  are  at  greater 
faid,  that  charge  in  refpeS  of  their  refiancy,  and  fo  die  prohibition  w*s 
there  is  no    denied.   Lev.  1 16.  ftlfch.  15  Car.  a.  B.  R.  Bawdrj  v.BufhelL 

precedent 

of  any  modus  fo  variable  and  dancing*  Modus  for  foreignert  to  pay  4^.  per  acre  yearly  for  herb* 

tge  and  tit he-bay  held  good,  per  King  C.  and  two  judges.  .Otbb.  120*  Hill.  3  Geo. '  in  Cane.  Mon- 
fon  v.  Chapman.—  But  tbcfe  two  cafes  were  exploded,  and  the  cvurt  held  it  a  good  modus,  and  faid, 
that  all  modufes  were  at  firft  upon  an  agreement  between  the  parfon,  patron,  and  ordinary,  and  by  fornc 
deed  or  inftrument  in  writing,  in  the  naru:e  of  a  contract  or  agreement,  which  though  now  loft,  yet 
being  run  out  into  a  prefcription  continues  good ;  that  here  is  no  uncertainty  in  the  moduli  for  the  par- 
Ion  is  always  fure  to  have  the  4  d.  per  acre,  or  elfe  the' tithes  in  kind,  nor  is  there  any  burthen  on  fh* 
reft  of  the  par'rihioners  by  one  or  two  going  out  of  the  pariih,  and  a  leaping  or  dancing  mzdus  is  *jser« 
the  modus  itfelf  varies,  and  is  fomc tiroes  more,  or  fomc times  lefs,  which  is  not  the  prefent  cafe,  an4 
decreed  accordingly  by  the  Lord  Chancellor,  affifted  by  Mr.  J.  Reynolds,  and  J.  Fortefcue.  Ld. 
Chancellor  faid,  the  cafe  in  Keble  might  perhaps  be  the  occafion  of  this  fuit.  Abr.  Equ.  Cafes,  369* 
Trin.  1730.  Chapman  v.  Bp.  of  Lincoln.  — —  Ld.  C.  r>ing  disapproved  of  the  reafon  in  Lev*  11 6. 
that  the  inhabitant*  ought  to  be  more  favoured  in  a  modus  than  foreigners,  •  becaufe  liable  to  repairs  and 
veftments  of  the  church  ;  whereas  by  the  refolution  injEFrniY'scAsi,  5  Rep.  66.  b.  a  foreigner 
occupying  lands  within  the  parifli,  though  living  out  of  the  pariih,  is  liable  to  repairs,  and  even  orna- 
ments, and  faid  it  was  a  fudden  opinion  upon  a  motion.  2  Wms.*s  Rep.  565  to  567.  Hill.  17x9* 
S.  C.  by  name  of  Chapman  v.  Monfon,  and  e  contra.  Ibid.  574.  Ld.  C.  King,  affifted  by 

Reynolds  and  Fortefpue  J.'s,  d. /liked  that  cafe  in  Lev.  11 6.  and  it  was  then  faid,  that  in  the  dune 
parifli  in  which  the  modus  was  infiftei  upon  in  Lev.  116.  the  very  modus,  notwithftanding  that  opi- 
nion, had  been  obferved,  and  tithes  paid  in  kind,  which  mewed  that  no  regard  was  had  to  that  opi- 
nion, «nd  the  parfon  not  advifed  to  rely  upon  it.  Cibb.  121.  in  cafe  of  Monfon  v.  Chapman, 

that  cafe  in  Lev.  1  j6.  was  denied  to  be  law.  ' 

< 

'    14.  A  cuftom  was  alleged,  that  all  perfons  in  the  parifh  who  had 

fheep4on  their  grounds  on  Candlemas-day,  fiould  upon  full. payment  of 

full  tithes  for  fuch  fbeep  which  were  there  on  that  day,  be  dif> 

charged  of  tithes  of  all  Jheep  that  afterwards  fhould  De  upon  their 

ground  in  that  year ;  but  this  was  held  an  unreafonable  cuftom* 

Mod.  229.  pi.  18.  Trin.  28  Car.  2.  C.  B.  Moor  v.  Field. 

15.  A  prohibition  was  prayed  upon  a  fuggeftion  of  a  modus  to 
pay  for  all  tenants  and  occupiers  of  the  land  in  difcharge  of  tithes : 
but  upon  the  firft  motion  of  the  prefcription  in  the  occupiers  was 
doubted  by  the  court ;  though  at  length,  inafmuch  as  it  goes  only 
in  difcharge,  and  not  in  claiming  of  an  intereft  ;  the  prohibition 
was  granted  upon  confideration  of  the  cafe  of  Cowper  v.  An- 
drews. Hob.  [39.]  and  ibid.  188.  [118.  148.]  Shelton  v,  Mon- 
tague, and  1  Cro.  Baker  v.  Breteman,  3  Lev.  386.  Hill.  5  W% 
&  M.  in  C.  B.  Stopp  v.  Peacock. 

16.  11  &  12  W.  3.  cap*  16./  1.  enaBs,  that  every  perfon  wha    . 
fball  fow  hemp  or  fax  Jhall  pay  to  the  parfon,  vicar,  or  impropriator 

of  fuch  parifh  or  place,  yearly  $s.  for  every  acre  of  hemp  and  fax, 
before  the  fame  be  carried  off  the  ground;  for  the  recovery  whereof  the 
parfon,  {JV.  fball  have  the  ufual  remedy. 

S.  3* 


Di&tetf.  [Of  £ift&]  g 

S.  2.  TKr  <ii?  ,/&*//  «»*  extend  to  charge  any  lands  dif charged  by  any 
modus  dedmanS,  ancient  competition,  or  otherwife. 

Made  perpetual  by  I  Geo.  i .  cap.  26. 

17.  A  modus  to  pay  2/.  in  the  pound  out  of  the  rent  refervedfrom 
time  to  time  is  no  modus.  Ld.  Raym.  Rep.  696,  697.  Mich. 
13  W.  3.  Byne  v.Doderidge. 

1 8.  Bill  was  brought  to  eftablifh  a  modus  which  was  laid  thus ; 
fir  payment  of  fuch  a  fum  of  money,  [while  the  lands  are  in  the 

hands  of  the  proprietors,]  but  if  in  the  hands  of  any  other  per/on,  to 
Pay  tithes  in  kind,  or  the  money,  at  the  eletlion  of  the  par/on*  Ld, 
Chancellor  faid,  that  he  would  never  eftabiifh  a  modus  againft  a 
parfon,  without  a  trial  at  law,  if  he  defires  it  y  but  this  modus 
i6  clearly  ill,  for  a  modus  cannot  be  defultory.  Sel.  Cafes  in 
Cane,  in  Ld.  King's  Time,  52,  53.  Mich.  11  Geo.  Webber  v. 
Taylor. 

19.  Note;  the  court  unanimoufly  agreed,  that  the  fame  land    £  10  3 
may  at  onetime  pay  tithe  in  kind,  and  at  another  time  a  modus,  where 

there  are  different  circumflances ;  the  only  thing  effential  to  a  mo* 
du/  is,  that  the  fame  land  fhould  not  pay  tithe  in  kind  and  a  mo- 
dus both,  where  there  are  the  fame  circumflances.  Barnard. 
Rep.  in  B.  R.  293.  Hill.  3  Geo.  2.  in  Munfon's  cafe. 

20.  Bill  fet  forth  that  there  was  a  cuftom  in  the  parifli  of  B.  J?lbb*  "** 
that  all  perfons  occupying  pa/lure  and  meadow  there,  fhould  be  difcharged  chapman^ 
of  tithes  in  kind  by  paying  qd.  an  acre,  unlefs  they  were  inhabitants  of  S.  C.  heU 

tbat'parifb,  or  of  theparifbof .     The  plaintiffs  were  oceu-  ***$»&• 

piers  of  pafture  and  meadow  ground  in  this  parifli,  but  inha- 
bitants in  the  parifli  of  W.     And  whether  this  modus  was  good 

or  not,  was  the  queftion.  Reynolds  and  Fortefcue  J.  afUfted  the 
Chancellor  in  determining  this  queftion.  They  all  unanimouily 
agreed,  that  modufes  were  real  compofitions  by  parfon,  patron, 
and  ordinary,  the  written  evidence  of  which  is  loft ;  but  the  law 
prefumes  there  was  fuch  by  the  long  uninterrupted  ufage.  Un- 
doubtedly, they  faid,  there  would  have  been  no  difpute  about  this 
modus  if  it  had  been  without  reftri&ions ;  and  as  the  reftritlion  is 
for  the  benefit  of  the  parfon,  they  thought  the  reftri£rion  could  make 
no  difference.  They  all  allowed,  however,  that  fomething  mud 
be  due  from  the  modus,  and  that  too  every  year ;  for  as  no  pre- 
Jcription  can  be  in  a  non  decimando  generally  and  at  all  times,  Jo  neither 
can  it  be  for  fo  long  a  time  as  a  year  together.  They  feemed  to  al- 
low too,  that  a  modus  would  not  be  good  where  it  depends  upon  the 
will  of  the  occupiers,  whether  it  fhould  be  more  or  left.  But  here  they 
faid,  the  rule  for  the  payment  of  this  modus  is  as  uncertain  a$ 
the  rule  for  the  payment' of  any  other  modus  poflibly  can  be ;  the 
only  variation  is  as  to  the  perfons  paying  the  modus,  and  that  they 
faid  was  never  in  obje&ion.  Accordingly  the  Chancellor  was 
going  to  decree  for  the  modus,  but  though  the  proof  was  very 
clear  to  fupport  it,  he  gave  the  defendant's  counfel  a  day  to  talk 
with  their  client  whether  they  would  have  the  modus  tried  or  not, 
as  it  did  concern  the  inheritance.  Barnard.  Rep.  B.  R.  292,  293. 
Hill,  3  Geo.  2f  ia  Chancery.  Munfon's  cafe, 


io  Dtfmc0,  [or  CufjctfJ 


(D.  a)     Modus  Decimandi. 
What  (hall  be  a  good  Modus  Decimandi. 

*  Cro.  t.     [i.  IT  is  a  good  modus  decimandi,  if,  in  confederation  that  be  both 

sfc.pid7*         ufei> &c#  u  make the  tith€S  °f tbe firfi  moath  tnt0  h*y  for tb* 

judged  a"  Parftn»  ai  bis  labour  and  cofe,  be  hatb  been  dif charged  of  tithes  of  tbe 

good  pre-  after-moatb.    Tr.  3d  EL  B.  R.  Johnson  and  Kebblethwayte, 

th»Tthe'  37  ^  *  Johnson  and  Awberrt  5  in  thcfc  two  cafes  it  was  fo 

Kadufedto  refolded,  and  a  prohibition  f  granted.    P.  41  EL  B.  R.  P.  11 

■Mke  the  Car.  Banco,  Regis,  Langfokd's  case  refolved,  and  a  prohibition 

into  cocks,  and  to  fet forth  the  tenth  cock  for  the  vicar.  Mo»  oio.  pi.  1280.  Awberie's  cafe* 

S.  C.  hot  mentions  the  making  the  firft  moach  into  hay,  and  adjudged  good.  S.  C.  cited  per 

C«x.  by  the  name  of  Awbrey  v.  John,  as  adjudged.     Cro.  J.  42.  pi.  7. 

f  Cro.  C.  403,  404.  pi.  a.  Anon.  5.  P.  and  feems  to  be  S.  C.  and  a  prohibition  granted. 

See  pi.  1.  £2.  It  is  a  good  modus  decimandi,  that,  in  confederation  of  tbe 

awtes  there.  tuning  °f  *&* '  &rafo*  and  fpreading  and  putting  it  into  nvenrenvs,  fci— 
j-  _^_  1  B  licet,  tedding,  and  after  making  tbe  tithes  of  tbe  parfon  of  the  firfir> 
t  Fol.  649.  moath  into  graft-cocks  at  bis  own  (J)  cofts  and  charges,  he  hath  been 

*  "m*  '  — '  difebarged  of  tithes  of  the  after-graft.     Mich.  42  &  43  EL  John- 

«s1udKedP'      S°N  AND  PoPPINGER  ,    I  JaC    EeLBS  AND  VACHIN -,    3  JaC.   EELES 

accordingly,  and  Winterbolt.  In  all  thefe  cafes  prohibitions  were  granted* 
Woh.  150.  in  b%  r.  2nd  Mich.  14  Jac.  Johnfon  moved  for  a  confutation 
i6.j*c.w!dc  uPon  ^e  f*"*  prohibition  granted  in  the  43  EL  againft  Poppin- 

*.  EMis ger,  but  it  was  denied.     Pafch.  41  EL  B.  R.  between  Aubret 

fc^tl^'fir  A*D  JOHNSON  »  Pafch.  1 1  Car.  B.  R.  Langford's  cafe,  a  pro- 
judgment  hibition  granted  upon  fuch  furmife  for.  the  after-moath.  Pafch. 
was  given  14  Car.  B.  R.  between  Manning  and  Clapham,  a  prohibition 
ST  ^tL      granted  f°r  ^c  fattmg  of  fheep  upon  the  after-pafture. J 

Pafch.  2  lac.  B.  R.  Rot.  192.  or  292.  Hall  v.  Simmonds. Cro.  J.  42.  pt.  ^.  Mich.  2  Jac. 

B.  R    Hall  v.  Fcttyplace.  S.  P.  adjudged  a  good  caufe  of'  difcharge  of  tithes  of  the  latter  mowth9 

and  prohibition  ordered  to  ftand Mo.  75s.  pi.  104s.  S.  C.  but  takes  a  difference  between 

naking  it  into  little  cocks  and  into  great  cocks,  that  the  laft  is  a  good  prcfcripiion  but  not  the  rirft  | 
•nd  that  a  prefcription  to*  carry  it  into  his  barn  for  the  parfon  is  good,  and  for  this  cites  Johnfon't  cafe. 
■  A  prefcription  was  laid  for  the  after- grafs  in  confideration  that  every  one  (hall  preferve  primam 

tonfuram,  by  which  the  parfon  dull  have  the  better  tithe,  and  therefore  to  be  aifcharged  of  the  after- 
crop for  the  tithe  of  it,  and  this  is  called  (rewine)  is  good  j  for  by  this  the  parfon  has  the  greater  be- 
nefit. 2  Bulft.  23S,  239.  Trin.  12  Tac.  239.  the  4th  point  in  cafe  of  Price  and  Mafeall.  ■  ■  ■ 
ftoU.  Kip.  38,  39.  S.  C.  &  S.  P.  adjornatur. 

■ 

[3.  It  is  a  good  modus  decimandi,  that,  in  confideration  of  tbe 
making  the  tithe-graft  of  the  parfon  of  certain  land  into  perfecl  bay  at 
bis  cofts,  he  hath  been  difebarged  of  tithe  of  the  pa/lure  of  tbe  faid 
land  for  the  nvbole  year  after.  Pafch.  16  Jac.  B.  between  Ni- 
chols and  Hooper,  refolved,  and  a  prohibition  granted.] 

[4.  It  is  a  modus,  decimandi,  that,  in  confideration  that  they 
who  Jevi  tbe  land  ought  to  reap  if,  and  iifuf  and  fever  tbe  tenth  part 

from 


£)ifmejf,  [or  Cit&e*-]  n 

^wif  tie  nine,  and  fet  it  up  in  hillocks  or  heaps,  that  the  parfon 
ihall  not  have  any  tithe  of  this  land  the  next  year  following  /  the  land 
tying  ley,  and  not  tilled  nor  converted  into  meadow,  for  of  com- 
mon right  the  pariftiioner  is  not  bound  to  gather  and  fet  up  the 
titht  in  hillocks,  &c.  but  it  is  a  good  manner  of  tithing  to  throw 
the  (hocks  out.     Hill.  6  Jac.  B.  pi.  13.  per  Curiam.] 

(5.  It  is  a  good  modus,  that,  in  consideration  that  he  hath  time,  Cro«  J-57$« 
&C  wound  up  the  tenth  fleece  of  his  wool  at  his  fbearing  for  the  par-  Jr  pjf£* 
Jon,  at  bis  cojl  and  charges,  and  paid  it  to  the  parfon,  he  hath  been  S.  C.  but 
Sfcharged  of  tithes  of  the  necks  of  his  fheep  when  he  (here  them  S;  p- ioei 
about  their  necks  for  their  prcfervation  two  weeks  before  Mi'  "/gnu*.* 
chaelmas,  and  two  weeks  after  Michaelmas.     Mich.   14  Jac.  B.  R.  24a.  Fofle 
between  Jots  and  Parker,  parfon  of  North molton  in  De-  *•  ^ll^» 
Von,   refolved,  and  a  prohibition  granted,  becaufe  the  parfon  s]  P#"  6<Ki 
fued  for  the  tithe  of  this  necking  j  for  it  appears,  that  the  (hear-  not  appear. 
ing  at  this  time  of  the  year  cannot  be  for  the  benefit  of  the  "*  ******* 

WOoLJ  cites  S.  P. 

adjudged,  Patch*  36  Eli*  JeiTop'e  case* 

■ 

£  <S.  It  is  a  good  modus,  that,  in  coniideration  the  parfon  and  his  Cm,  J.  501. 

fredecefjors  time  out  of  memory,  &c.  have  keen  feifed  in  fee  of  cer-  jj'udljj  C" 

'  tain  meadow  within  the  vill  of  Z).  and  taken  the  profits  .  thereof,  in  according}/* 

•  fitU  fatisfa&ion  and  difcharge  of  all  tithes  of  hay  within  the  fame  town,  —Libel,  ft* 

time  out  of  memory,  &c.  for  it  (hall  be  intended  that  this  meadow  ^^„  ^** 

was  given  at  the  beginning,  in  full  fatisfa&ion  of  all  the  hay  the  defend 

•  within  the  fame  town.  Mich.  16  Jac.  B.  R.  between  Moor  ■*tfuggei- 
and  Bullock,  adjudged  upon  a  prohibition,  this,  matter  being  Jjj^'ljj"1 
moved  in  arreft  of  judgment.]  rife,  #*w*tf 

theparfom 
of  tbe  Jaid  ebmreby  time  out  of  mind,  babuerunt  flf  gavifi  fvemnt,  fucb  lard  parcel  of  the  man/or  of  F. 
m  neomfonce  of  all  tithe  of  tpW  in  tbt  Jaid  parijby  ftc.  But  did  •  not  aver  that  tbt  load*  whereof  tbt 
tithes  are  demanded  were  parcel  of  tbt  manor  j  but  adjudged,  that  the  prefcription  vat  good,  for  it  might 
be,  that  at  the  beginning  all  the  laud  within  the  parifh  was  parcel  of  the  manor,  and  the  land  of  that 
allotter,  and  that  fuch  a  part  wat  allotted  to  the  parfon  in  lieu  of  tithe- wood.  Cro.  E.  587.  pi.  io» 
Mich.  59  ft  40  Eliz.  B.  R.  Somerton  v.  Cotton.   ■  S.  C.  cited  Arg.  Cm.  £•  785. 

In  the  principal  cafe  of  Moor  v.  Bullock,  it  wai  moved  in  arreft  of  judgment  that  the  furmifc  wat 
not  good  $  for  he  (hewing  that  he  wan  foiled  in  fee,  that  is,  as  parcel  of  his  glebe,  it  cannot  be  in  re- 
compence  of  the  tithes  j  or  ihewn  that  he  and  his  predeceHbri  time  whereof,  ftc.  have  had  the  occu* 
nation  of  that  clofc,  and  the  profits  thereof  in  lieu  of  tithes  ;  and  not  to  fay  that  he  was  feifed,  which 
Hull  he  intended  as  parcel  of  the  glebe  $  fed  non  allocatur,  for  it  is  a  better  form  to  (ay  that  he  was 
feifed  in  fee  j  for  it  is  fo  antient  that  it  cannot  be  (bewed  when,  or  by  whom  it  was  given  $  but  hav- 
ing had  it  always  in  lieu  of  tithes,  it  i»  good  enough,  and  &*li  be  intended  to  be  given  before  time 
whereof,  ftc.  in  recompencc  of  the  tithes.  Cro.  J.  501.  pi.  10.  Mich.  16  Jac.  B.  R..  Moon 
*.  Bullock.  ■ 

The  fugge/Han  for  a  prohibition  was,  that  tbe  parfon  bad  10  acres  of  pajlure,  and  a  clofe  of  10  acres 

'  of  wood,  in  fatisfa&ion  of  all  tbe  tithes  demanded ;  the  witnefles  examine4  according  to  the  ftatute  a  Ed.  €• 

cap.    13.  prvocd  that  tbe  parfjt  bad  tbe  10  acres  of  pafturet  but  not  tbe  10  of  wood $  and  yet  the 

prohibition  was  granted,  becaufe  it  appears  that  the  libel  was  unjuft  ;  for  though  the  parishioner  had 

•railed1  of  his  full  proof,  yet  there  was  enough  to  bar  the  parfon  of  his  tithes  in  kind,  and  he  need  slot 

*•  nVewkewv  or  *?  woa*  n***  the  paribn  bad  the  land ;  for  if  it  wat  not  its  jaxtsfa&ion  of  titbesy  tbe  p*r- 

ftm  omrbt  to  fbtm  that  bimfelf.     Mo.  911.  pi.  1284.  Hill.  4s  Eliz.  B.  R.    Auftin  ▼•  Piggot.         ■  ■ 

Cro.  fi.  736.  pi.  4.  S.  C.  the  fubftance  is  proved  that  he  held  land  in  frtisfacYion— ^— Cro.  J.  not. 

In  pL  10.  S*  C.  cited  that  the  prefcription  was  held  good. 


[7.  It  is  a  good  modus  decimandi,  that  he  hath  paid  the  tenth  of 
!*  wool  of  all  fheep  that  he  had  before  Lady-day,  and  peered  or  fold, 
•put  in  any  other  parijb,  or  hath  paid  the  value  of  the  tenth  thereof, 

to 


•[«] 


to  he  in  full  fatisfaBion  as  well  of  all  ihe  wool  of  fueh  fbeep,  ds  of  all 
other  Jbeep  brought  within  the  parifh  after  Lady-day,  for  it  is  not 
reafonable  that  the  tithes  he  hath  paid  mould  be  a  difcharge  for 
all  the  other  pariihioners  \  but  this  was  intended  to  be  a  difcharge 
of  all  the  (heep  of  the  party  himfelf  brought  within  the  parifh 
after  Lady-day ;  but  this  was  not  fo  exprefled,  and  this  had  bct*n 
a  good  cuftom.  Mich.  9  Car.  B.  R.  between  Market  and 
Knight,  adjudged  upon  demurrer,  and  fo  ruled  in  another  cafe 
the  fame  term  upon  a  trial  at  bar.] 
In  •  proM-  [8.  It  is  not  a  good  modus  that  he  ought  to  be  difcharged  oftithes3 
bition  plain-  in  co fift deration  that  he  hath  ufed  time  out  of  memory,  &c.  to  employ 

^t?Sf C4  ***  w***e  Prof**  °f  the  land  *n4he  r*Pa*at*°n  °f  the  body  of  the  churchy 
out  of  mind  and  to  find  all  neceffaries  for  the  church,  for  this  is  not  a  recompence 
the  owner  of  to  the  parfon.    Pafch.  37  Eliz.  B.  between  Longley  and  Me* 
.  tZ?£t,  *ED1NE>  adjudged.3 

for  the  body  of  the  church,  in  difcharge  of  all  tithes  of  hay.  Coke  mated,  that  it  it  no  eaufe  of  dif- 
.charge,  for  the  parfon  was  not  chargeable  with  it,  nor  had  any  benefit  by  it,  but  if  he  had  alleged  tha$ 
he  gave  the  ftraw  to  the  parfon,  and  he  beftowed  it  in  the  body  of  the  church,  or  that  the  parfon  bad  si 
feat  in  the  body  of  the  church,  it  had  been  otherwife ;  and  thereupon  coofultation  was  granted*  Cro. 
£•  276.  pi.  7.  Pafch.  34  Eliz.  B.  R.  Scory  v.  Barber. 

r*  -*—  "i       [9.  But  it  is  a  good  modus  to  be  difcharged,  becaufe  ho  hath 
Foh  650.    ufed,  &C  to  employ  the  profits  for  the  reparation  of  the  chancel :  for  ' 
v,""»~"-'  the  parfon  hath  a  benefit  by  this.    Pafch.  37  Eliz.  B.  faid  to  be 

adjudged  in  B»  R.] 
•  Noy,  15.  [10.  It  is  not  a  good  modus,  that,  in  confideration  that  the 
Parry  t.  parifbioner  having  arable  land  hath  ploughed  it,  and  hath  had  bead- 
g^J? ^*'  lands,  green  flips,  or  doles,  parcel  or  appurtenant  fo  their  husbandry- 
\  Cro.  C.  houfes  or  lands,  that  in  confideration  the  parifbioner  would  plough  and 
393.  pi.  4.  Jpw  fa  land  with  fome  kind  of  grain,  and  mow  it,  and  make  it  up  into 
Thurman.  fbocks,  pooks,  and  fever  it  from  the  ninth  part,  and  prepare  it  for 
S.  C.  the  carriage  for  the  parfon,  the*parifbioner  hath  ufed  to  be  difcharged  of 
«<wt  grant-  the  payment  of  any  tithe  fowed,  growing  upon  the  headlands,  &c.  of 
bition.  fab  arable  land,  and  then  fowed,  applied,  and  converted  for  the  nu- 
Jo.  357.  triment  of  his  cattle  of  husbandry  employed  in  the  tillage  of  the  faid 
pi.  9.  S.  C.  tfn,j£  land,  that  is  not  a  good  modus,  becaufe  of  common  right 
of  a  libel  the  pariihioner  ought  to  cut  and  prepare  the  grain,  and  fet  out 
for  green  the  tithe.  Mich.  3  Ja.  B.  R.  between  #  Perry  and  Chatjn- 
tare,cutfer  CEy^  adjudged  upon  demurrer,  and  a  f  confutation  granted.  But 
louring  *"  Hill.  10  Car.  B.  R.  between  %  Mead  and  Thurland,  a  pro- 
horfes,  and  hibition  granted  per  Curiam,  where  the  fuit  was  for  tithes  of 
•Jw^^nd-  ^aT»  growm8  uPon  fuc^  head-lands,  where  by  cuftom  not  ufed 
•d  not  upon  to  tie  paid.] 

this  general 

JbggtJtion,  but  upon  the  cuftom  of  the  parifh,  that  no  tithe  was  paid  in  this  cafe.  ■■  %  Le. »7« 

fl.  %o.  Mich.  30  Eli*.  B.  R-  Perry  y.  Somes,  S.  P.  and  held  by  the  whole  court,  that  k  was  a  good 
freJcriptJon  as  to  the  green  tares. 

t  C  *3  ] 

[11.  It  is  not  a  good  modus,  that  in  confideration  that  the  pa* 

tifbioner  having  barley,  the  greateft  part  whereof  be  bath  cut  down 

and  tied  into  Jheafs,  and  fet  in  cocks,  of  which  the  parfon  had  the 

tenth  cock,  that  he  hath  ufed  to  leave  a  fmall  parcel  of  the  barley  to 

jland)  to  the  intent  to  cut  it  down  after  for  batiks  for  the  rakings  vo* 

23  Jutttarilj 


2>itme0,  [ot  fcitfiea.]  13 

ksntarily  fcattered,  and  to  be  difcbarged  of  the  tithes  of  this  fmati  par- 
cel of  barley  when  he  cuts  it.  Hill.  8  Car.  B.  R.  between  Saun- 
ders and  Paramour,  per  Curiam  a  prohibition  denied.] 

[12.  If  a  parifhioner  prefcribes,  that  whereas  the  greatefi  part  of  s<*  PJ«  IO» 
/if  land  within  the  parijb,  and  within  the  parifbes  next  adjoining  there-  ^e  ^^ 
to,  is  arable  land,  Jo  that  for  want  of  graft  they  ought  to  provide  other  that* 
fuftenance  for  their  plough-cattle,  and  becaufe  he  hath  ufed  to  cut  and 
tte  into  Jheafs  the  grain  /owed  there,  and  to  put  them  into  Jbocks,  of 
which  the  parfon  bad  the  tenth  Jbock,  by  which  the  par/on  hath  the  be- 
nefit of  the  labour  of  the  plough-cattle,  and  in  confederation  thereof  the 
parifiioner  hath  time  out  of  memory,  &c.  ufed  to  be  difcbarged  of  the 
tithes  of  green  tares  before  they  cmne  to  perfeclion,  {and']  in  fmall  par- 
cels in  the  time  of  barvefi,  or  before,  and  given  to  his  plough-cattle  for 
their  fubfiflence  i  this  i6  not  a  good  modus,  becaufe  if  he  cuts 
them  down,  he  fliall  pay  tithes  for  them,  as  well  as  if  they  had 
come  to  their  perfe&ion.  Hill.  8  Car.  B.  R.  between  Sauk* 
ders  amd  Paramour,  per  Curiam,  a  prohibition  denied,  fcilicet, 
Hill.  10  Car.  B.  R,.  between  Mead  and  Thurland,  a  prohi- 
bition granted  per  Curiam  in  fuch  cafe,  this  being  alleged  by  way 
of  cuftom.'] 

[13.  It  is  not  a  "good  modus,  that,  in  confideration  that  he  hath  •  cro.  j; 
expended  his  bay  for  his  hujbandry-cattle,  to  be  difcbarged  of  tithes  of  *7*  pi-  »7- 
bay.     M.  3  Ja.  B.  R.  and  there  cited.    Sir  •  Warner's  ™*  *  Jf* 

•>  *•     1       1  i  U.K.  weoi» 

cafe,  adjudged.J  y.  Warner, 

S.  C.  ad- 
judged. Mo.  6S3.  pi.  941.  Pafch.  44  Eli z.  B.  R.  Anon.  S,  P«  .  .  A  fuggeftion  was  of 
a  cuftom,  that  if  any  parj/biontr  fd  bis  Jkftp  iw.tb  bit  grafi  till  June  or  Aug  u  ft,  that  then  hi  might  twvr 
the  comrft  graft  with  wbcb  they  f  d  the  Jberj>  in  the  confer,  wheieby  the  paUon  had  uberiores  decimas 
of  the  fheep,  tec.  It  was  infilled  that  tnis  wjs  a  plain  non  decinwncio,  and  cited  the  principal  cafe 
here  in  Roll.  Abr«  650.  pi*  13.  and  the  court  held  it  a  void  cultom,  and  fo  a  prohibition  was  denied. 
Ld.  Raym.  Rep.  677.  Trin.  13  W.  3.  Seiby  v.  Clerk. 

[14.  It  is  a  good  modus  for  an  inn-keeper,  that,  in  cot/ft 'deration 
that  be  and  all,  ice.  have  paid  tithe- bay  and  grrin  growing  upon  the 
land  belonging  to  the  faid  inn,  and  have  paid  tithe  for  all  their  own 
cattle  feeding  upon  the  land,  that  they  have  been  time,  &c.  dif- 
cbarged of  the  tithes  of  the  horfes  of  their  guefs  agified  in  the  faid 
land  when  they  travel  by  the  faid  inn ,-  for  fome  have  faid,  that  this 
was  but  a  perfonal  tithe,  and  others  have  faid,  that  no  tithes 
fhould  be  paid  for  fuch  agijlmer.t  by  the  common  law,  without  any 
modus,  between  Gabel  and  Richardson  refolved,  and  a  pro- 
hibition granted.] 

[15.  It  is  a  good  modu9  to  be  difcbarged  of  the  tenth  fwarm  of  Cw.C.4©j. 
bees  for  tithe,  in  conftderation  of  the  payment  of  the  wax  and  honey  to  P**  **yA-M*» 
maintain  them  in  winter,  and  find  caps  for  them,  inafmuch  as  tney  £%?q?  * 
are  ferx  natune  of  themfelves,  and  require  great  care  f  and  labour  adjudged. 
to  keep  them  when  they  fwarm.     Dubitatur,  Hill.  10  Car.  B.R.  tt  M  J 
Longford's  cafe.  Pafch.  1 1  Car.  in  this  cafe  moved  again,  and 
then  a  prohibition  granted.     But  fome  of  the  judges  faid,  the  mo- 
dus was  not  good,  fcilicet,  but  only  the  duty  which  the  law  gave; 
but  they  held,  that  no  tithes  were  due  of  the  tenth  fwarm,  becaufe 
they  are  fer*  natur*.] 

•  ■ 

[t6.  It 


H  TtitUCB,  [or  Ziftt*;] 

FrcfcriptJo*        [i(J,  ft  i|  not  a  good  modus  to  prefcrite  to  pay  one  tithe  for 
that  all  me     ^j-1,  i  *  ^  J  *^7  J 

occupies  of  ^/r'J 

L.  have  ufcd  to  pay  Co  the  parfoo,  proprietor  of  the  tithes,  *ZT  r*W  &r#  hjmeh9  which  hath  beta  it 
Am  */  «//  Jraaw,  «W  other  benefit  If  the  tenement  was  held  an  unreasonable  fuggeftion  ;  for  a  modus  of 
kind  will  not  fcrrc  tor  another.    2  Kcb.  in.  pL  48.  Patch.  19  Car.  2.  B.  R.  Brown  ▼.  Hay- 


Cro.E.475.  f-,y#  ^  jt  jg  not  a  gooj  modus  to  prefcribe  to  P^J  fir  every 
In  sVc."— '  milch-cow  id.  and  for  every  calf  I  </.  /*  fatisfaBion  fir  all  tithes  of 
M0.900.  all  manner  of  cattle,  for  this  fliall  not  difcharge  dry  cattle,  for  this 
t'c  I  p  '•  kut  onc  t't'lc  *°r  anot^cr-  Mich.  3  Jac.  B.  R.  is  cited  by  Coke 
•ioooMb  "  to  be  fo  adjudged.  between  *  Sherrington  and 

147.  pi.  6*.  Fleetwood,  which  cafe  was  Trin.  38  Eliz.  B.  R.1 

S.C.fcS.P. 

,       ,     3.  C.  cited  a  Bolft.  »3>.     ■  ■      i  Salk.  657.  pi.   J.  Mich.  9  Ann.  is  die  Escheatier,  in 

«afe  of  the  A«  Bp.  of  York  v.  the  Duke  of  Newcaftlc ;  the  court  admitted  the  payment  of  tithe  0/ 

one  fpeciee,  or  payment  of  a  modus  for  one  fpecies  of  tithe  could  not  be  a  difcharge  as  to  another  fpc- 

i«t.  Put  if  he  bad  prescribed  that  he  had  paid  1  d.  for  all  cows  and  brafts  agifted,  that  perad- 

nture  had  been  good }  and  faye  this  diverfity  was  so  ruled  in  Dr.  Lewis's  cafe,  and  of  that  opinion 

re  all  the  court  here.  See  Ld.  Raym.  Rep.  242.  in  cafe  of  Norton  v.  Briggs. 

1 

Mo.  454.  [18.  &  if  a  man  prescribes  to  pay  one  heifer  for  all  tithes  ;  this 

tdonday  ▼.  *"*"  not  difcharge  **  t*t^lcs  °*  ot^er  cattlc>  but  he  (hall  pay  them 
Lovicv s.P.  in  kind.  Trin.  38  Eliz.  B.  R.  per  Curiam.  J 

•ndfecmsco 

it  S.  C.  and  the  court  held  accordingly. 

Mo.  909.  [19.  It  is  a  good  modus  m  confideration  of  the  payment  of  the 

«c  as  P.  ien  ctre/e  ma<^  from  ***  firft  °f  V*  unt^  *^e  W  °fAHHft>  t*ult 
aocordin|lyt'  he  hath  been  difebargedof  the  tithe  of  milky  for  this  is  not  a  tithe  in 

becaufc  the  kind  of  parcel  in  difcharge  of  the  whole  ;  for  no  tithe  in  kind  is  due 
nnfcV'la.  if  c^eifii  kut  only  of  milk,  and  fo  a  good  eonfideration.  Pafch. 
bovand    *  40  Eliz.  between  Austen  and  Lucas,  adjudged.] 

charge.— 

Cro.  E.  6oe>  pi.  1 5.  3.  C.  held  accordingly  ;  but  to  pay  the  tenth  quart  of  milk  is  not  good  ;  be* 
caofe  that  U  only  for  what  it  due.  But  Popham  faid,  that  to  pay  the  tenth  quart  of  milk  at  the  par* 
Ibnage  houfe,  or  at  any  other  place,  Is  good  enough.— S.  C.  it  S.  P.  cited  Marg.  Raym.  27$. 
3.  C.  cited,  t  Salk.  554.  pi*  20.  Trin.  4  Ann.  B.  R.  in  cafe  of  Fov  v.  Listib,  which  was  on 
S  modus  Aiggefted  to  pay  entry  tor*  dsfi  milk  from  April  till  November  Jkmmed  and  madt  into  cbetft  m 
Htm  of  all  titbit  tfmtilkt  a  prohibition  was  granted  to  try  the  modus  and  (ettie  the  matter.  ■  6  Mod* 
261.  LucisTia  v.  Fot,  S.  C.  The  court  did  not  like  the  modus  as  teeming  very  fevere  on  the  ti- 
ear,  but  to  fcttle  the  point,  which  they  thought  of  great  confeouence,  they  granted  a  prohibition,  direct- 
ing them  to  declare  forthwith. 

Savll.  too.        20.  One  cannot  make  a  prescription  to  pay  parts  of  the  tithes  in 

IaCe  of  s?  Mnd  fir  all  tithes  of  the  fame  nature;  as  to  pay  an  apple  for  the 

tiw.  Adams,  tithe  of  all  his  apples,  and  fo  of  the  like.    Per  fome  of  the  judges* 

——Mo.     And.  100.  pi.  234.  Trin.  31  Eliz.  Adams's  cafe* 
n7S.pt.433*  r 

8.  C«— — S.  C.  cited  in  the  cale  of  Monday  v.  Lovict,  Mo.  454* 

31  A  cuftom  to  pay  an  ha Ifpenny  fir  the  wool  of /beep  fold  after 
fbearing  and  before  Michaelmas,  w*$  adjudged  a  good  cuftom.  And 
ovis,  or  (beep,  is  nomen  sequiYOCum,  and  extends  to  weathers  at 
well  as  to  ewes.  Mo. 91 1.  pi.  1203.  Mich.  37  &C38  Elix.  B.  R. 
Anon, 
f  15  1  22.  A  prescription  for  a  modus  decimandi,  that  in  regard  he 
faidfir  milch  bine  id.  be  prtferibed  to  be  difcharged  of  the  tithe  of 
mikk  bitu,  and *jfo  of  all  the  dry  cattle*  but  this  was  held  to  be 

contrary 


25ifmi0*  [or  €ttty$.]  is 

tortbaty  ift  itfelf ;  for  a  modus  of  one  kind  to  be  difcliaTged  of 
toother  kind,  and  the  Court  held  that  good.  2  Bulft.  231.  Trim 
2  Jac.  Arg.  cites  Mich.  37  Eliz.  Lewis  v.  Gilbourn 

2J»  It  is  not  a  good  prescription  to  fay  tithe-corn  in  fatmfaBion 
of  all  tithe*  of thektrtd.  Md.  454*  pi.  623.  Trin.  38  Eliz.  cites 
it  as  adjudged  in  C.  B.  in  Ridiard's  cafe;  •   .        - 

24.  The  lord  tf  the  manor  of  B.  in  the  parifli  of  B.  prefcribed,  M0.4Jj.pl. 
that  he  and  his  anceftors,and  allthdfe  whole  eftate,  &c.  had  ufed  s*  R-^^roiS 
from  time  to  tirrte  whereof,  3tc.  to  pay  the  par/on  of  D>  the  now  by  ahche 
plaintiff,  and  his  predecejfors  61.  per  anm  fir  all  manner  of  tithes.  Juftic  *•— 
growing  within  the  faid  parijh,  and  that  by  reafon  thereof  he  and  all  J^  ,gf_. 
whofe  eftates,  £5V.  lords  of  the  /aid  manor  had  ufed  time  whereof,  &c .  s.  C.  cited 
to  have  aecimam  garbam  or  decimum  cumulum  garbarumfeu  granorum  %  *??•  45* 
of  all  of  his  tenants  within  the  faid  manor.     Refolved,  that  it  was  Jytkcrt** 
a  good  prefcription,  and  that  a  modus  decimandi  by  the  lord  for  porter.  — • 
himfcif  and  all  the  tenants  of  his  manor,  to  bar  the  parfon  from  *&«*»«\ 
demanding  tithes  ill  fpecie,  is  good,  for  it  might  have  a  lawful  be-  s?c.Cl 
ginning,  viz.  that  before  it  was  a  manor  all  the  lands  were  in  the 
lord's  hands,  and  that  was  paid  for  the  tithe  thereof;  and  then 
when  he  conveys  parcel  thereof  to  others,  it  (hall  be  discharged  as 
it  was  in  the  lord's  hands.     And  as  to  the  decimam  garbam,  &c. 
he  has  it  as  a  profit  apprender  as  parcel  or  appurtenant  to  his  ma% 
nor  not  as  tithes;    Gro.  £.  599.  pi;  5.  Hill.  40  Eliz*  B.  R.    Pi- 
gott  v.  Hearn; 

25;  It  is  a  good  prefcription  that  he  has  ufed  to  pay  1  d.  called  a  CrOiE.  70** 
hearth-penny,  in  fatisf action  of  tithes  of  all  combujlible  wood.  MQ19101  jj" lf" 
pi.  1 280.  cites  41  &  42  Eliz.  B.  R;  Green  v;  Hundles  Hun,  s.  c. 

adjudged  t* 
be  a  good  prefcription. 

26.  Surmife  that  he  ufed  to  pay  the  tenth  jheaf  of  corn,  the  tenth 
each  of  hay,  the  tenth  fleece  of  wool,  the  feventh  calf  {3*r*  and  that 
it  was  in  fatisf aBion  of  nil  tithes  of  all  dry  cattle,  and  for  all  other 
tithes  of  corn,  hay  and  cattle.  The  Court  held  this  furmife  not  fuf* 
flcient  \  for  that  which  he  ufed  to  pay  is  but  tithes  in  kind,  and 
therefore  cannot  be  in  fatisfa£tion  for  the  tithes  of  other  things 
than  themfelves.  Cro.  E.  716.  pi.  26.  Mich.  4a  &  43  Eliz.  C.  B. 
IngoWiby  v.  Johnfon. 

27.  Pariihioner  fuggefled  that  he  had  all  the  tarn,  &c.  that  he 
fowed  and  cut  green  to  give  to  his  horfes,  tithe-free  \  and  a  prohi- 
bition was  granted,  nifi.  Freenu  Rep*  72.  pi.  87*  HilL  1672. 
Stone  v.  Peacock. 

28;  Libel,  &c.  for  tithes  of  rough  hay  growing  on  the  fenny  lands  M0.683.pl. 
•f  M.  the  defendant  fuggejted  that  there  were  2200  acres  of  fenny  V^i^^ 
land  within  the  parifb,  and  600  acres  of  meadow,  and  that  the  pa-  B.R.Anoa* 
rijbioners  paid  tithe  of  hay  and  corn  growing  upon  the  meadow  and  ara-  ?•  *\**' 
bit  lands,  and  fo  much  fir  every  cow  and  calf  and  becaufe  they  had  Jc"  §^t*J* 
not  fufficient  grafs-to  keep  their  cattle  in  winter,  they  ufed  to  gather  this  and  feen*  m 
hay*  called  fenny  fodder,  fir  the  fuftenanceof  their  cattle  fir  the  bet*  te  s*  c% 
ter  increafe  of  husbandry,  and  for  that  reafon  had  been  always  freed 
from  tithes ;  adjudged  that  this  furmiie  is  not  fufficient  \  for  one 
.    Vol.  IX  C  toay 
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may  not  prefcribe  in  non  decimando,  and  they  alleging  that  they 
beftowed  it  upon  their  cattle  is  not  any  caufe  of  difcharge*  Cro.  J« 
47.  pL  1 7.  Mich.  2  Jac.  B.  R.  WelA  v.  Warner. . 

V).  Payment  of  tithes  to  the  parfon  is  fufficient  difcharge  againjl 
the  vicar,  becaufe  of  common  right  all  tithes  belong  to  the  par- 
fon, and  the  vicarage  is  derived  out  of  the  parfonage,  fo  as  no 
tithes  de  jure  belonging  to  the  vicar,  but  only  upon  endowment 
t  16  1    or  prescription,  which  ought  to  be  {hewn  ex  parte,  the  vicar  and 
the  Court  cannot  intend  it  j  for  the  vicarage  is  a  diminution  and 
an  impairing  to  the  parfonage,  whereof  the  Court  will  not  take 
notice  without  monftrance  of  the  parties  ;  refolved.    Yelv.  86* 
Pafch.  4  Jac.  B.  R.  Grene  v.  Auftin. 
Cro.  J.  1 1 6.       30.  Where  the  owner  of  the  land  pays  tithes  of  hay,  he  is  there* 
if'tls  Sp  C"  kv  difcharged  of  common  right,  as  to  tithe  ofagifiment  of  the  fame  land 
does  not  ip-  m  the  fame  year  ;  becaufe  the  fame  land  {hall  not  anfwer  the  fame 
ptar.  year,  but  only  one  tithe,  and  the  agiftrnent  is  only  profit  by  the 

mouth  of  the  beads  of  the  fame  land  whereof  the  parfon  before 
had  tithes  of  hay;  refolved.  Yelv.  86,  87*  Pafch.  4  Jac.  B.  R, 
Grene  v.  Auften. 

31.  Whether  a  modus  decimandi  may  accrue  after  endowment  of 
a  vicarage  ?   The  reporter  thinks  it  may.     Godb.  180.  pi.  254* 
Trin.  8  J*ac.  C.  B.  Anon. 
Win.  r.  32-  If  a  man  preterites  to  pay  a  buck  and  a  doe  yearly  out  of  a  park 

Pafch.  19  in  difcharge  of  all  tithes  of  the  park,  and  the  park  is  difparked,  the 
nokL  f Cy"  ftlo^us  *s  gone  >  agr^cd  per  Cur.  and  that  which  is  by  name  of 
Poole,  s.  c.  park  is  for  the  land,  and  is  annexed  to  the  land  by  the  name  of  a 
adjornatnr.    park.    Hutt.  57,  58.  Mich,  10  Jac.  Pool  v.  Reynolds. 

Jbid.  44. 

Mich,  xo  Jac.  C.  B.   Pope  ▼•  Reynold!,  S.  C.  a  prohibition  was  granted,  and  adjudged  that  the 

prohibition  ftand. 

33.  But  if  a  man  prefcribes  to  pay  a  buck  and  a  doe  out  of  the  park 
it  would  alter  the  cafe  -9  but  it  is  general,  and  had  been  paid  af- 
ter the  difparking,  viz.  the  10  Eliz.  Hutt.  57,  58.  Mich.  10  Jac* 
Pool  v.  Reynolds. 
SeeiBuift.       34.  A  libel  was  for  tithes  of  broom,  the  defendant  prefcribed 
**9-  s* c*    that  for  the  rooting  of  the  broom,  and  (owing  the  land  the  follow- 
**  ing  year  with  corn,  which  is  of  greater  benefit  to  the  parfon,  and 

alfo  becaufe  the  broom  is  of  little  value,  and  good  to  cover  houfes, 
they  have  ufed  to  be  discharged  of  tithes  of  broom,  which  it  was 
Urged  was  in  effe£t  non  decimando,  and  confequently  not  good  ; 
but  it  was  anfwered,  that  the  rooting  it  is  a  great  charge  to  the 
party,  and  the  fowihg  the  land  with  corn  is  more  benefit  to  the 
parfon,  and  therefore  the  prefcription  not  good ;  CokeCh.J.  faid 
he  thought  the  land  which  has  broom  is  not  within  the  ftatute  of 
7  £.  6.  for  it  is  not  barren  land,  and  therefore  if  converted  into 
arable  is  tithable  *  for  the  ftatute  fpeaks  of  barren  heath  ot  waft 
land.  Roll.  Rep.  39.  pi.  6.  Trin.  12  Jac.  B.  R.  in  cafe  of  Mat 
call  v.  Price. 

3  y .  Lord  of  a  manor  prefcribed  to  have  the  tithes  within  the  manor* 

for  that  he  and  all  thofe  nvhofe ejlates  he  has,, have  ufed  to  maintain  a 

chaplain  in  the  church  of  Dinn.    Exception  was  taken  becaufe  he 

^  did 


Aig 
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A/  not  allege  that  the  church  of  Dinn  was  within  the  fame  parilh 
with  the  manor,  and  fo  no  confidcration,  nor  does  he  allege  the 
maintenance  of  the  chaplain  for  Jo  long  time  as  be  claims  the  tithes^ 
viz.  time  out  of  mind,  nor  did  he  prove  the  maintenance  of  the  chap* 
lain  within  the  lafi  fix  months  as  he  had  fuggefted,  but  only  the  re- 
fidue,  whereas  this  is  the  principal  matter  which  makes  his  pre** 
fcription  good ;  and  upon  this  laft  point  a  confultation  was  grant* 
ed  per  Curiam ;  and  Coke  Ch.  J.  faid  it  fhould  be  granted  for  ail 
the  other  exceptions  alfo,  but  as  to  them  the  other  jufticeg  iai4 
nothing.  Roll.  Rep.  a.  pi.  3.  Pafch.  i2jac.  B.R.  Boocher  v, 
Rogers. 

3<J.  A  libel  was  for  tithe-hay ;  the  defendant  fuggefted  a  cuf* 
torn  to  pay  a  load  of  hay  for  all  tithes  of  hay  growing  and  renewing  m 
the  land  where,  fcjV.  ft  was  argued  that  this  prefcription  was  good, 
and  that  it  was  not  tithes  in  kind,  becaufe  it  is  alleged  that  defend* 
ant  ufed  to  make  the  grafs  into  hay  by  his  labour,  and  that  it  feenis 
the  parfon  de  jure  ought'to  do  this  himfclf,  for  that  the  tithes  are 
to  be  fet  out  for  the  parfon  when  it  is  cut  and  is  only  grafs,  and  r  ••  1 
confequently  this  is  a  good  modus  decimandi ;  but  Curia  e  contra, 
and  prohibition  was  denied.  Roll.  Rep.  17a,  173.  pi.  3.  Pafch. 
13  Jac.  I}.  R.  Cumberland's  cafe. 

36.  Libel,  &c.  for  tithe-wood,  &c.  The  defendant  fuggefted 
for  a  prohibition  that  the  libel  was  for  tithes  of  beeches  above  80 
years  old,  and  that  the  paribn  had  a  conji deration  for  tithe<*wood9 
viz.  certain  wood  in  the  lord's  woody  time  out  of  mind,  and  never  had 
any  tithe-wood;  per  Cur.  this  {hall  be  intended  a  camp ofit ion  for 
tithe-wood;  and  a  prohibition  was  granted.  Roll.  Rep.  355. 
pi.  6.  Pafch,  14  Jac  B.  R.  Lapthorn's  cafe. 

37.  Cuftom  to  make  the  tithe  up  in  cods,  upon  parifhioners  Jotaocfa 
refufal  the  parfon  may  fue  in  Court  Chriftian  for  not  making  it  thatcaff»^ 
into  cocks.    Lat.  1 25.  Pafch.  z  Car.  Layton's  cafe.  "u  t.  Tit.* 

125.  i*  s,  C» 

38.  The  Earl  of  Devonfliire  had  a  manor  in  the  parijh  of  C.  in  *•!«.  Rep. 
Buckinghamfhire,  which  extends  to  Latmos,  where  there  is  a  chapel  6,;s,c' f* 
ef  eafe,  and  the  vicar  of  C.  libels  for  tithes  againft  one  of  the  te-  bis, 
nants  of  the  manor ;  and  Henden  moved  for  a  prohibition,  for 

the  earl  prefcribed  that  he  and  all  his  tenants  fhould  he  acquitted  of 
all  the  tithes  of  land  within  Latmos,  paying  10/.  per  a  tin,  to  the  * 
chaplain  of  Latmos  ;  and  he  faid  that  fuch  a  prefcription  is  good, 
as  it  was  adjudged  in  Bowles's  cafe ;  and  a  prohibition  was  grant- 
ed. HetL  5a.  Mich.  3  Car.  C  B.  The  Vicar  of  Che&am't 
cafe. 

39.  A  Kbcl  was  for  odd  Jheaves,  to  which  it  was  fuggefted,  that 
the  parishioners,  for  the  better  dividing  the  corn,  have  ufed  to  be 
at  the  charge  of  making  it  up  in  fbocks,  and  when  made  into  (hocki 
they  fet  out  a  flack  for  tithes  -,  and  becaufe  they  have  been  at  this 
pains,  they  have  been  difcharged  for  tithes  of  odd  flieaves  as  will  ' 
not  make  a  (lack.  This  was  held  a  good  cuftom,  and  a  prohi* 
bition  granted,  becaufe  they  do  more  than  of  common  right  they 
ought  to  do.    Latt,  226.  Mich.  3  Car.  Anon, 

C  a  40,  Con*  - 
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40.  Confideration"  of  making  hay  to  be  discharged  of  pafm^rrfl 
for  green/lips,  headlands ,  feV.  good,  becaufe  it  is  more  than  they 
are  bound  to  do.  Hetl.  147.  Mich.  5  Car.  C.  B.  Wood  and 
Carvener  v.  Simmonds.  ' 

4 1;  The  court  refufed  to  grant  a  prohibition  on  fuggeftion  o( 
a  modus  to  pay  4X.  for  every  days  flowing  of  wheat,  and  is.  for 
tvery  days  plowing  of  barley,  for  the  uncertainty  5  but  if  the  m(H 
dus  had  been  fa  much  for  every  days  work,  with  averment  thai  it 
is  certainly  known,  and  how  much  it  contains,  it  might  be*  But  by 
Hyde,  -wheat  could  fcarcely  be  fo  much  worth  time  out  of  mind* 
Keb.  612.  pi.  86.  Mich.  15  Car.  2.  B.  R.  Took  v.  Ledgierd. 
%  Lutw.  ^42.  A  prohibition  was  granted  to  a  fuit  for  tithes  of  cows,  calves f 

1043. 1051.  herbage  and pq/lure,  upon  fuggeflion  of  a  cuflom  that  every  parifbioner 
Briggs,  S.C.  fr°m  time  whereof,  &c.  had  ufed  to  pay  1  d.  for  every  cow  having  a 
accordingly,  calf,  and  for  every  cow  not  having  a  calf  1  d.  halfpenny  as  far  as 
and  a  con-  jfw  cows,  for  five  cows  \s<  $d*  for  fix  cows  2/.  6d.  and  far  ten 
wai  award-  sowj  2  J*  %d*  in  plena  fatisfaclione  omnium  decimarum  vaccarum  et 
ed#  vitulorum%  et  herbagii,  et  pafiura.     The  plaintiff  declared  in  at-* 

tachment  upon  this  prohibition,  and  upon  traverfe  of  the  cuftom, 
a  verdift  was  found  for  tho  plaintiff  in  the  prohibition ;  upon 
which  Lutwych,  Serjeant,  moved  in  anrcft  of  judgment  in  Eafter 
term  lad  paft.     1.  That  this  cuftom  was  void,  for  it  is  laid  to  be 
a  difcharge  of  tithe  of  all  cows,  which  it  is  not ;  for  nothing  is? 
laid  for  the  tithe  of  the  feventh,  eighth  and  ninth  cows,  and  pay- 
ment for  the  fixth  cannot  be  payment  for  the  feventh,  &c.  2.  This 
cannot  be  a  difcharge  of  the  tithes  of  herbage  and  agiftment ;  for 
tithes  of  one  thing  cannot  be  a  difcharge  of  tithes  of  another,  and 
[18]    tithes  are  payable  of  both  •,  then  fince  the  cuftom  is  laid  intire, 
,it  is  void  in  the  whole ;  and  cites  3  Cro.  446.  475.  and  of  this 
opinion  was  the  whole  Court,  and  therefore  judgment  was  ar-* 
refted,  and  a  lonfultation  granted,  unfefs  caufe  fhould .  be  fhewiK 
this  Trinity  term.     Ld.  Raym.  Rep.  242.  Trin.  9  W.  3.    Nor- 
ton v.  Briggs. 
Caith.  461.-      4  j.  Modus  to  pay  a  whole  meal's  milk  fuch  a  day,  and  every  ninth 
Court  was*  f  an^  ^en^  night  and  morning  after,  till  a  young  lamb  yeaned  be  heard 
opi'nioruthat  to  bleat,  in  lieu  of  tithe  of  milk  is  ill ;  for  by  this  modus  the  par-' 
the  cuftom    fon  may  have  nothing ;  as  fuppofe  a  lamb  be  heard  to  bleat  be-* 
T^Mod!'""  fore  the  9th  of  May,     2  Salk.  656.  pi.  2.  Mich.  1  o  W.  3.  B.  R„ 

*o6.  s.  c.   Hill  v.  Vaux. 
tut  s.  p. 

dots  not  fully  Appear,  Ld.  Raym.  Rep.  358.  S.  C.  and  per  tot.  Curs  the  csftoxn  is  ill,  and  ic 

St  a  plain  non  dectmando ;  for  fuppofe  a*  lamb  bleats  at  die  end  of  December,  or  at  the  beginning  of 
January,  the  parfbn  flull  lofe  his  tithes  for  fou*  months  and  mote  j  and  the  rule  for  prohibition  wa* 


44.  A  modus  was  laid  to  be  ten  fleeces  of  wool  and  two  lambs 

for  all  tithe,  the  Court  was  divided  whether  good  or  not.     2  Salk. 

656.  Mich.  3  Ann*  in  Scacc.    Archbp.  of  York  v.  the  Duke  of 

Newcaftle, 

Grifanlif.'  '    4*'  Payment  of  tithe  of  one  fpecies,  or  payment  of  a  modus  for 

LeWif 1  ^m  fpecies  of  tithe,  cannot  be  a  difcharge  as  to  another  fpecies* 

Un«»7-      a  Salk.  657.  pi.  3.  Mich.  3  Ann.  m  Scacc.   Archbp.  of  York  v. 
*i£W   the  Duke  of  Neweaftfcv  -     ■• 

46.  Modus 


Airie,  5.  P. 
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46*  Modus  to  pay  2  s.  in  the  pound  of  the  improved  rent  is  ill,  for  PerHoItCh. 
that  is  to  rife  and  fall  as  the  land'is  let,  and  the  parfon  cannot  £u"t  te  ^ 
know  it,  and  a  modus  ihould  be  as  certain  as  the  duty  that  is  de-  fomethmg 
ftroyed  by  it;  Holt  dubitante.  2  Sulk. 65 7.  pi.  4.  Patch.  4  Ann.  ceruinthtt 
B.  R.  Startup  v.  Doderidge.  ^  *  £ 

the  fpiritual  court,  and  here  fuppofe  the  land  he  let  out  at  a  fine ,  and  51.  rent,  Wiat  becomes  of  the 
fnodus  or  of  the  parfon  ?  and  a  cuftom  cannot  be  laid  in  a  rent  which  is  alterable  at  pleajure  or  .  arties* 
and  befidej,  the  cuitom  would  amount  to  a  plain  non  drcimando.  i>ec  the  great  cafe  in  Roll's  Abridg. 
37}?.  to  pay  n.  for  all  tithes.  Hob,  192.  and  he  faid  if  the  cafe  of  Perkins  and  Pet  kins  came  in 
queftion  again,  he  would  defire  to  hear  it  argued,  for  he  was  not  fatished  with  the  judgment  of  it* 
J2  Mod.  563,  564.   Mich.   13  W.  3.  Vines  v.  Doderidge. 

47.  Obje£Hon  was  to  a  modus  that  it  was  too  great  and  too  near 
the  value  of  tithes  in  kind ;  pre fcript ions  had  their  beginning  be- 
fore R.  1.  when  it  is  probable  that  I2cl,  or  8d,  might  have  been 
the  value  of  the  inheritance,  therefore  decreed  in  the  Exchequer 
to  be  a  compofition  and  not  a  modus,  but  reverfed ;  for  churches 
might  have  been  endowed  t+ith  more  than  the  value  of  the  tithes.  MS. 
Tab.  March  5th,  1707.  Pole  v.  GardeneT. 

49.  Parfon  leafed  his  tithes  by  parol  for  a  year  to  A.  B.  and  Cf 
at  2  s.  6d.  per  acre,  who  lett  every  land-holder  his  tithes  at  3J.  per 
acre.  The  money  which  the  leflee  receives  of  the  land-owner* 
fliall  be  accounted*  modus.  8  Mod.  63.  Mich.  8  Geo.  The  King 
v.  Fairclough. 

50.  "A  modus  that  the  inhabitants  of  fuch  a  tenement^  with  the 
lands  ufually  enjoyed  therewith^  had  been  accuflomed  to  pay  fuch  a  mo- 
dus for  tithe-corn^  was  held  by  the  mailer  of  the  rolls  to  be  quite 
uncertain,  for  the  houfe  may  fall,  or  be  uninhabited,  and  then  nQ 
modus  will  be  payable,  and  nothing  can  be  more  uncertain  than 
lands  ufually  enjoyed  with  the  tenement,  fince  lands  let  with  a 
farm-houfe  may  probably  be  after  drifted*  2  Wms/s  Rep.  46X 
Trin.  1728.  Charlton  v.  Brightwell. 

5 1 .  Modus  to  be  discharged  of  herbage<4ithes,  in  confideration  of 
making  graft  into  hay,  and  fetting  it  up  in  {hocks  for  the  parfon, 
is  not  good.     Gibb.  52.  Pafch.   %  Gep,  2,  in  Qzn?.     Fox  yv 

Ayde, 


(E.  a)    To  what  Thing  the  Modus  fhall  extend.       [  19  3 

£  1 .   I F  a  man  prefcribes  to  pay  to  the  parfon  a  certain  thing  as  a 

*■   modus  decimandi,yor  all  the  demefnes  of  his  manor  of  Z).  and 

after  erecls  a  windmill  upon  part  of  the  faid  demefnes,  he  (hall  not 

pay  any  tithes  for  this  mill,  but  the  modus  grain  for  the  demefnes 

fhall  go  in  difebarge  of  this  alfo  'which  is  built  upon  the  land  dif charged. 

Trin.  39  Eliz.  B.  R.  between  Russejl  and  Moore,  per  Curiam, 
and  a  prohibition  granted.]  * 

[2.  If  a  tozn  prefcribes  in  modo  decimandi  ^/or  hay  and  grafs  in  Noy,  X4$. 
40  acres  of  land,  and  the  tenant  converts  it  into  a  hop-yard9  or  into  in  "fc  of 
tillage,  the  modus  is  gone,  for  when  the  modus  is  fpecial  for  hay  gh*[jj  *'ites 
and  grafs  only,  by  converfion  of  this  to  other  ufcs,  the  modus  hui.  6  jac* 

C  3  is 


*9  SDifffleg,  [or  Citftttf,] 

c.  b.  the     la  gone,    H.  6  Ja.  B.  between  Sharp  and  Coult,  per  Ctt* 

Clare's  cafe    nam*J 

in  Suffolk,  who  feed  for  tithe  of  hope,  and  that  there  a  prohibition  was  granted,  and  feems  to  be 

S*  C. 

If  there  wur       £j.  jf  a  man  prefcribes  to  pay  6s.  &d.for  all  manner  of  tithes  of 
lion*  t^rne     a  park,  and  after  the  park  is  difparked,  and  converted  into  tillage  and 
out  of  mind,  pqfiure  land,  the  modus  is  gone  by  the  alteration  aforefaid. 
IvcimT*?1"  Spurdam's  case,  adjudged  and  cited  by  Coke* 

foriTnd, '      Hill.  6  Jac«  and  there  agreed  per  Curiam.] 

when  it  was  a  park,  this  prefer ipt ion  fhall  have  continuance  clearly  for  the  payment  of  this  modus  only, 
after  that  foch  a  park  be  difparked,  and  converted  to  another  more  profitable  nfe  j  per  Coke  Ch.  J. 
The  whole  Court  agreed  with  him  herein.  2  Built.  440.  Trin.  12  Jac.  in  cafe  of  Price  ?.  Maf- 
coll* 

Koy,  148.  fa  [Buf\  if  a  man  prefcribes  to  pay  6s.  8d.  for  all  manner  of 

Sh"pe^,  tithes  arifing  from  fo  many  acres  of  land  which  contain  the  pari, 

Sharpe,  though  die  park  be  difparked,  and  the  lnpd  converted  into  tillage, 
CokeCh*  J.  &c#  vet  the  modus  (hall  continue,  becaufe  the  prescription  is  in  the 

Shipden'a  foil,  and  not  in  the  park*                                                Spurdam's  CASE 

cafe,  that  a  adjudged  ,  cited  per  Coke,  Hill.  6  Ja.  B.  and  there  agreed  per 

inodusde-  Curiam.] 

cimandi  to  J 

pay  a  buck  and  a  doe  generally  for  the  park  is  not  good  if  it  be  difgarked  j  but  it  fhall  be  particularly 

for  all  acres  contained  in  the  park. 

KoU-Rep.  [5.  If  a  man  prefcribes  to  pay  yearly  2/.  for  every  acre  of  1.40 

S^/the*  (teres,  which  were  once  a  park,  and  a/Jo  the  fhoulder  of  every  third 

court  dU  deer  that  fhould  be  killed  within  the  park,  in  dij charge  and   fatif- 

Tidcd.^ — -  fa&ion  0f  all  tithes,  and  after  the  park  is  difparked,  by  which  the 

•  Foi  6  a?  t^t^ic  (*)  °^  ^e  ^cer  *s  £one>  which  is  part  of  the  consideration, 
^_  _*  _  _f  mt  it  feems  the  2/.  for  every  acre/hall  d if  charge  the  land*  Dubi- 
M0.863.pi.  tatur.  Hill.  12  Jac.  B.  between  Hooper  and  Andrews,  quod 
ii  $6.  Coop-  v;<ie  my  Reports,  12  Jac.  and  Hobarr"s  Reports,  54.  Et  vid* 
drewt,  s.c.  Mich.  5  Jac.  Bi  between  Shaw  and  Sharp.] 

the  Court 

divided.  — — Godb.  J37.  pi.  329.  S.C.  adjornatur.— -Hob.  39.  pi.  47.  S.  C.  with  along 

argument  by  the  Ch.  J. Win.  46.  Arg.  cites  Mich.  10  Jac.  Rot.  12*3.  S.  P.  that  the  firft 

opinion  of  the  Court  was,  that  the  defendant  ought  to  plead  in  certain  how  that  was  difparked  ;  and 
f  idly,  It  was. doubted  whether  the  modus,  as  to  the  is.  was  gone,  in  regard  that  the  /boulder  of 
the  deer  is  gone  by  the  difparking.-  S.  C.  cited  Hutt.  58.  and  fays  Out  it  never  was  ad* 

judged. 

6*.  Inhabitants  of  A.  a  hamlet  within  the  parifli  of  B.  had  a 

chapel  of  eafe  within  the  faid  hamlet,  becaufe  the  faid  hamlet  was 

diftant  from  the  church  of  the  faid  parifh,  and  prefcribe  that  with 

part  of  their  tithes  they  have  found  a  clerk  to  do  flivine  fervice  within 

the  faid  chapel,  and  alfo  had  paid  a  certain  fum  of  money  to  thtpar- 

fon  of  B.  and  his  predecejfors  for  all  manner  of  tithes,  and  held  a 

good  prescription.   4  Le.  25.  pi.  77.  Trin.  26  Eliz.   B.  R.   Saer 

v.  Bland* 

Noy,  T48*         y#  r4  was  feifed  of  Hadley  park,  and  of  all  the  tithes  thereof, 

Sharpe.S.'p.  an^  P°^  f°r  tftC  tithes  but  one  buck  in  the  fummer,  and  a  doe  in  the 

and  the  fug-  winter,  for  30  years  pqft.  The  park  was  difparked,  and  turned  into 

ge.aion  a.     gf^g  ^nd.     Carus  and  Catliu  faid,  that  he  need  not  pay  other 

*"**  **  tithes 


Di&tte*,  [ot  ftftfje*]  so 

tidies  but  a  buck  and  doe,  for  although  they  be  not  titheable,  yet  Cur.  and 
may  they  be  paid  by  compofition,  and  he  may  not  take  them,  but  JJ«tl£?* 
they  are  to  be  delivered  to  him  ;  and  in  like  manner,  partridges  they  are 
and  pheafants  in  a  garden  are  not  titheable,  yet  may  they  be  paid  fer*naturaj, 
in  lieu  of  tithes,  and  fhall  be  brought  dead  to  the  parfon,  and  J^L  b^ 
although  there  be  no  park,  yet  may  he  give  a  buck  out  of  another  given  for 
park,  and  perhaps  it  may  be  made  a  park  again.     Ow.  34,  35.  «»*«*}  to 
Trin.  3 1  Eliz.   Ld.  Rich's  cafe.  .        ££f  to 

*dly,  Although  they  are  not  tichable  of  themferro,  yet  they  may  lie  given  for  a  modus  decimandi  \ 
as  a  great  tree  may  he  given  for  tithe  o(  txeea  tithable.  ^dly,  That  that  is  a  difcharge  to  the  very  foil, 
and  the  park  is  not  but  a  liberty,  and  the  owner  may  furniih  it  with  game  when  he  pleafca.  ■  The 

Court  much  doubted,  whether  one  that  had  a  park,  and  ufed  to  pay  one  ihoulder  of  a  deer  for  all  man* 
ner  of  tithes,  and  the  park  is  difparked,  ihould  pay  tithes  in  kind  or  not«     BrownJ.  31*  Pafch*  10  Jac« 


8.  In  the  cafe  of  a  pari  in  Norfolk,  the  parfon  prefcribed  pro 
modo  decimandi  to  be  paid  3  s.  4d.  for  all  tithes  arifing  out  of  the 
faid  park,  and  though  the  park  was  afterwards  converted  into  ara- 
ble, yet  no  other  tithes  fhall  be  paid  5  per  Coke  Arg.  But  Pop- 
ham  faid,  it  had  been  adjudged  otherwife  in  Wroth's  case  in 
the  Exchequer  ;  but  that  the  law  is  clearly  as  has  been  faid,  and 
that  the  difference  is  when  the  prefcription  is  to  pay  fo  much  for  all 
tithes,  or  when  it  is  to  pay  a  Jhoulder  of  every  buck  or  doe  at  Chrift* 
tnas ;  for  there  if  the  park  be  difparked,  tithes  fhall  be  paid  ; 
for  tithes  are  not  due  for  venifon,  and  therefore  they  are  not  tithes 
in  fpecie.  Ow.  74.  Pafch.  38  Eliz.  B.  R.  in  the  Dean  and 
Chapter  of  Norwich's  cafe 

9.  Where  the  cuftom  is  to  pay  a  fum  for  all  grounds  of  fuch  a 
farm,  and  woody  ground  is  converted  into  meadow,  the  cuftom  (hall 
not  extend  to  the  meadow ;  per  Montague  Ch.  J.  2  Roll.  Rep* 
162.  Pafch.  18  Jac  B.  R.  cites  the  cafe  of  Coney  v.  Larke  in 
CB, 

10.  Where  the  cuftom  is  for  every  houfe  to  pay  a  garden-penny9  Hed.  04. 
this  will  extend  to  beans  or  hops  if  they  do  not  grow  in  ground  P«fch-  4 
newly  added  to  the  garden.     Litt.  Rep.  151.  Trin.  4  Car.  C.  B.  ^h«*o» 

Alfrey  V.  Mills.  I .  if  a  man 

has  an  an- 
cient garden,  for  which  he  paid  a  penny,  and  that  is  inlarged,  tithes  In  fpecie  ought  to  be  paid  of  that 
ioJargement. 

/ 

1 1 .  Modus  for  a  corn  mill,  two  new  mill-Jlones  are  added ;  per  ^Cu^  Ae 
Holt  Ch.  J.  it  feems  reafonable  the  parfon  ihould  have  the  tenth  ^(^y^11^ 
toll-difh;  adjornatur.  Show.  281.  Mich.  3  W.  &  M.  Gumley  the  addition 
v.  Falkingham.  "  of  the  new 

0  •  pair  of 

ftones..    Cards.  115.  S.  C.  4  Mod.  45.  Grimly  ▼.  Fawlkingbam,  S.  C.  and  a  prohibition  was 

granted. 

12.  A  modus  was,  that  the  whole  crop  of  two  acres  was  given    [  %\  ] 
in  difcharge  of  all  tithes  of  hay  within  the  parifh  j  it  was  lately  de- 
termined in  the  Exchequer  that  it  was  extended  only  to  the  old 
meadow  ground.     Arg.  Gibb.  53.  Pafch.  2  Geo.  2.  B.  R. 

13.  A  modus  paid  to  the  parfon  may  bar  the  vicar  of  fmalt  titbit 
chimed  by  him ;  for  originally,  and  of  common  right  all  the  tithes, 
as  well  fraall  as  great,  were  the  parfon's,  and  the  modus,  if  good, 

C4  muft 


«i  Etffme*,  [or  Mfytt.] 

muft  have  been  time  out  of  mind,  and  have  commenced  when  th<| 
parfon  was  fcifed  of  all)  and  the  after  endowment  of  a  vicarage 
{hall  not  deprive  the  parifhioners  of  a  modus  they  were  entitled  to 
before.  2  Wms.'s  Rep.  522.  Pafch.  1729.  by  Ld.  C.  King.  Fo* 
v.  Ayde.  '    '" 


(F.  a)     To   yrhat  Thing  it  [the  Modus]   fhalj 

extend.     Mills. 

8«(R)p|.   [x.  |F  a  man  be  difcharged  of two  ancient  grift  water-mills  for  ono 
»otttthehC  modus,  fcilicet, /or  6/.  8</.  yearly  paid  to  the  parfon,  <wrf 

<i/fcr,  by  continuance  of  time,  by  the  a£k  of  God,  the  water-courfi 
^  which  ufed  to  run  to  the  mills  is  diverted,  and  runs  in  another  place  4 
(ittle  dijtanee  off  from  the  ancient  mills,  and  thereupon  the  owner  o$ 
£he  mills  pulls  down  one  of  the  ancient  mills,  and  rebuilds  it  upon 
the  ftream  in  the  new  courfe,  he  ftall  be  difcharged  of  tithes  of  this 
new  mill  for  the  faid  6s.  9d.  for  this  is  altered  by  the  aft  of  God. 
Mich.  11  Car.  B.  R.  between  Johnson  and  I}andrii}GE,  per 
Curiam  refolved,  and  a  prohibition  granted  accordingly.] 

[2.  But  in  the  faid  cafe,  if  the  ancient  water-courie  be  changed 
by  the  acl  of  the  party  himfelf,  who  is  the  owner  of  the  mill,  he 
{hall  pay  tithes  thereof  as  for  a  new  mill,  and  the  faid  ancient, 
jnodus  mall  not  difcharge  it.     Mich,  1 1  Car.  B.  R.  in  the  faid 
fafe  of  JoflNjpp  and  Dandridge,  per  Curiam  refolved.] 

£3.  If  for  two  ancient  mejfuages,  and  two  ancient  water-grain* 
pills,  time  out  of  memory,  &c,  there  hath  ufed  to  be  paid  to  the 
parfon  20/.  per  annum,  in  lieu  of  all  tithes  iJTuingout  of  the  faid  mef- 
fuages  and  mills,  and  after  the  owner  of  the  meffixages  and  mills 
ere&s  two  new  grain-mills  within  the  faid  mejfuages,  it  feems  the 
modus  will  not  difcharge  thefe  new  mills  from  the  payment  of 
tithes,  becaufe  the  tithes  of  a  mill  is  not  merely  predial,  but  mixed 
with  the  perfotudty,  and  is  more  of  the  perfonalty  than  of  the  predialty. 
Mich.  13  Car.  B.  R.  Goodwin  and  Smith,  concerning  Tor- 
rington  mills  in  the  county  of  Devon,  upon  a  demurrer.  Juf- 
tice  Berkly  and  Curia  feemed  to  incline,  that  the  modus  (hould 
not  extend  to  thefe  new  mills  5  but  they  did  not  refolve  it,  be? 
caufe  the  iflue  was  taken  upon  the  mod^s  as  to  the  two  mefluages 
and  ancient  mills;  and  at  the  nifi  prius  the  plaintiff  in  the  pro- 
hibition was  nonfuit,  by  which  he  was  nonluit  as  to  the  demur- 
rer alfo,  and  for  this  caufe  a  confutation  was  granted  for  the 
whole.] 

[4.  If  a  man  be  feifed  of  eight  acres  of  pafiure,  and  of  meadow, 

fir  the  tithes  of  which  there  has  been  paid,  time  out  of  memory,  &c. 

5/.  6d.  and  after  the  owner  thereof  erecls  thereupon  a  corn-mill,  he 

ihall  pay  no  tithe  for  the  corn-mill,  becaufe  the  land  was  difcharged 

T  22  T  Pcr  mo^um  decimandi.   Co.  Magna  Charta,  490.] 

Show.  %%u        5-  I*1  *  prohibition  to  a  libel  for  tithes  of  a  corn-mill,  the  plain* 

Gumley  ▼.     tfff  fuggeftsd  a  modus,  &c.'    The  defendant  confeffed  the  modus,  but 


* 
•* 


S>ifme&  [ot  Cities.] '  a* 

jdltged  that  a  new  pair  of  mill-ffones  were  added  to  the  old  mill,  and  ?•  c-  »** 
Jo  proved  that  the  prohibition  might  go  only  to  the  tithes  of  the  ancient  ^"^T 
pull  \  but  it  was  laid  e  contra,  that  the  modus  extends  as  well  to  Gumijie  v. 
the  pew  mill-ftones  as  to  the  old,  for  if  thefe  break,  the  modus  Faiking- 
goes  to  the  new,  fo  that  if  they  are  laid  down  elfewhere  under  j£™^cup* 
the  fame  roof,  the  prescription  will  extend  to  all,  becaufe  the  the  modu*  * 
mill  is  the  fubftance  to  which  it  chiefly  relates;  the  prefcription  is  »©t&- 
is  to  the  n)Ul  in  general,  and  it  is  but  accidental  whether  there  ^Sa^ 
are  one  or  two  pair  of  mill-ftones  therein,  it  is  fttll  but  unum  of  the  new 
raolendinum,  and  muft  be  fo  demanded  in  a  praecipe,  and  a  pro-  P*r  Qf 
hibition  was  granted,    4  Mod.  45.  Trin.  3  W.  &  M.  in  B.  R.  b^IIT^L 
Grimley  v.  Falkingham.  Anon,  it, 

that  if  you 
bare  but  one  pair  of  (tones,  and  pay  a  rate- tithe  for  the  mills,  and  tljen  you  a,4d  another  pair  of  fanca. 
Hjew  tithes  (hall  be  paid  in  kind. 


(G.a)     [Modus,] 

vTo  what  Thing  it  fhall  extend  for  a  collateral  Refpeft. 

fraud. 

\\.  iFft  man  prefcribes  to  pay  an  halfpenny  for  every  lamb  which 
*  he  Jball  fell  before  the  firjl  day  of  May,  without  other  tithe  of 
them,  and  after  by  fraud  to  deceive  the  parfon,  he  fells  the  lambs 
but  a  day  before  May,  this  is  not  a  difcharge  by  the  cuftom  of  tith- 
ing.   Mich.  I7jac.  B.  per  Curiam*] 

a.  Libel,  &c.  for  tithes,  the  defendant  fuggefted  a  cuftom  in  M0.919.pL 
the  parifh  of  Letcombe,  that  the  parfon  Jhould  have  for  his  tithes  l*?£ti\A?* 
the  1  oth  land  fowed  with  any  manner  of  grain,  to  be  reckoned  at  the  tion  waa 
ftrft  land  next  the  church  ;  the  paTfon  replied,  that  the  defendant  by  granted, 
fraud  fowed  every  loth  land  which  belonged  to  the  parfon  as  above  Ending  the 
very  ill,  and  with  fmall  quantity  of  corn,  and  did  not  dung  and  ma-  covin,  be- 
more  it  as  he  did  the  other  nine  parts,  by  means  whereof  the  other  aufe  J-* 
nine  each  of  them  yielded  eight  cocks,  but  the  tenth  yielded  but  j^n^i 
jhree  cocks.     Wray  Ch.  J.  held,  that  this  cuftom  was  againft  in  an  aaion 
common  reafon,  and  therefore  void ;  but  if  it  be  a  good  cuftom,  on  *e  cafe 
then  the  parfon  fhall  have  an  a&ionon  the  cafe.   Le.  99.  pi.  127.  ^loob*!*" 
Pafch.  3o£liz.  B.  R.  Stebbs  v.  Goodlack. 

3.  A  cuftom  was  for  the  vicar  to  have  tithes  for  all  peas  and 
beans  fet,  drilled,  or  fowed  in  rows  in  gardens,  or  like  manner,  af- 
terwards a  new  improvement  was  found  out  to  ufe  a  plow  in/lead  of  a 
Jpade,  yet  fuch  peas  and  beans  fhall  pay  tithes*    MS.  Tab*  Janu- 
ary 23,  1717?  Auftin  v.  Nicholas* 


93  JDffmw,  [or  mtbte.] 


Foi.  6SJ.        (H.  a)    #£0  fliall prefcribe  in  Non  Decimando. 

Mo.  415.  [1.  ^  Layman  cannot  prefcribe  in  non  decimando  without  fpecial 
*8$!r"HiU"  matter,  though  he  be  capable  of  a  difcharge  of  tithes  in 

|,  bJ**  favour  of  the  church,  becaufe  it  fliall  not  lofe  its  right  without 
Wright's  an  a&ual  recompence*  Co.  2-  the  Bifhop  of  Winchester,  44* 
cafc,s.c.    rcfolved.] 

J*U,  that  J 

temporal  perfons  cannot  prefcribe  in  non  decimando,  but  in  modo  decimandi  they  may* 

^"^Ir^h"  [*•  A  fpiritual  per/on  may  prefcribe  generally  in  non  decimando, 

3***  33°  *  ^cau^c  ^c  *8  more  favoured  than  a  layman,  for  this  is  always  in 

EHi.  B.  R.  a  fpiritual  perfon,  and  fo  not  taken  from  the  church,  for  fuch 

r,a<hJw»d!o  ^P'"tua'  perfon  was  capable  of  a  grant  of  tithes  at  the  com- 

that  afpi-  rnon  *aw  m  pernancy.    Co.  2.  the  Bifhop  of  Winchefter,  44.  re- 

ritual  perfon   folvcd.] 
may  pre- 
fcribe in  non  decimando-  and  by  the  31  H.  8.  be  fliall  bold  St  difcharged  as  the  prior  held  it 5  and  if 
he  held  it  difcharged  non  refert  by  what  means.— —Le.  240.  pi.  325.  S.  C.  held  accordingly. 

A  fpiritual  perfon  may  freMbe  in  non  decimando.  Roll.  Rep.  164.  pi.  36.  Mich.  13  Jac.  B.  R. 
the  BMhop  of  Hereford1!  cafe. 

A  dean  and  chapter  may,  though  it  was  objected,  that  a  dean  may  be  a  layman,  as  the  Dean  of  Dur- 
ham was  by  fpecial  licence  and  difpenfarion  of  the  king  j  yet  it  was  anfcered,  that  this  is  a  rare  and 
fpecial  cafe^  and  therefore  not  to  be  brought  for  an  example.  Win.  65.  Pafch.  %i  Jac.  C.  B.  Briggs't 
cafe. 

+  Cro.  E.         [3,  Ar  a  bifhop  may  prefcribe  in  non  decimando,  as  to  be  dif- 

Vl\ti.l\.  charged  of  tithes  for  himfelj \  his  farmers,  and  tenants  at  will;  for 

36.  Wright  certain  land  in  the  parijb  of  another.     Co.  2.  the  f  Bifhop  of  Win- 

v.  Wright,  chefter,  44.  adjudged;  and  Mich*  15  Ja.  B.  R.  fame  cafe  came 

fudged.*—  *n  queftion,and  adjudged,  and  a  prohibition  granted  accordingly. 

Mo,  425.  Mich*  42,  43  Eliz.  B.  R.  between  ||  Crowther  and  Frier,  ad- 

PI.592.S.C.  judged*,  M.  13  Ja.  B.  R.  in  the  Bifhop  of  Hereford's  cafe,  re- 

Jud|e  'Cf  folved,  and  a  prohibition  granted  accordingly.] 

cited  Mo.  531.  |  Mo.  61 8.  pi.  844.  Crowcher  v.  Fryar,  S.  C. 

M0.4a5.pL  ^;  [And]  when  certain  land  is  fo  difcharged  by  prefcription  in 
•*!*Erw.ai"  non  decimando  in  the  hands  of  a  fpiritual  perfon,  if  he  leafes  it  for 
B.  R.  years  to  a  layman,  he  may  now  prefcribe  in  non  decimando  alfo,  be- 

Wrjght's       caufe  the  land  is  difcharged  in  fafto.     Co.  2.  the  Bifhop  of  Win- 
adjudgedP#     chefter,  45,  adjudged;  and  Mich.  15  Ja.  B.  R.  in  the  fame  cafe 
and  feem's  to  h  was  adjudged  alio,  and  a  prohibition  granted.] 
be  s.  c — 
Cro.  E.  475*  fl.  1.  511*  pi*  36*  $•  C.  adjudged.  S.  C.  cited  Mo.  531* 

[5.  A  par/on  of  a  parifh  having  land  in  another  parijh,  parcel  of 
his  glebe,  may  prefcribe  in  non  decimando  for  him,  his  farmers  *and 
tenants.  Mich.  1 3  Car.  B.  R.  between  Dr.  Ward  and  Tay- 
lor, per  Curiam.] 

[6.  The  churchwardens  of  a  parifh,  admitting  they  may  have 
land  by  prefcription,  yet  cannot  prefcribe  generally  in  non  deciman- 
do, for  this  land  which  they  have  for  the  reparation  of  the  church  for 
II  tbt 


Dtfme*.  [or  Cftb*.]  *  24 

the  parifhhners,  for  they  ate  not  fpiritual  perfons ;  P.  37  EL  B. 
between  Longeley  and  Mbredine,  adjudged.] 

♦£7.  Copyholders  of inheritance xhzthold of  a  bi/hop  as  of  his  manor,  Ci©.B.7*4* 
may  prefcribe,  that  the  bifbop  and  his  predeceffors  feifed  of  the  /aid  Jjj^Jj  y# 
manor  fir  them/elves,  their  tenants  fir  life9  years,  and  tenants  by  copy  Fryer,  S.  C. 
ef  court-roll  of  the  /aid  manor,  time  out  of  memory,  €$V.  have  been  adjudged, 
Sf charged  of  the  payment  of  tithes  for  their  lands,  parcel  of  the  faid  f£$£*£ 

manor ;  for  this  is  a  good  prescription,  and  the  copyholders  fliall.  good. 

bedifcharged  of  tithes  thereby,  for  their  tenements  are  part  of  M0.618.pL 
the  demefnes  of  the  manor,  and  this  might  commence  upon  a  real  J^Jj^* 
compofition  for  the  whole  manor.     M.  42, 43  £1.  B.  R.  between  accordingly 
Crowcher  and  Frier,  adjudged.]  £y  3  judge*, 

contra.  Yehr.  1.   S.  C.   adjudged  by  3  joftjc**.     And  adds   a  nota  of  the  reaibn;   be* 

caufe  prescription  in  the  lord  ought  or  necefiity  in  common  intendment  to  precede  the  prescription  la 
ttr%*Sbxz.  of  the  copyholder,  and  the  difcharge  of  tithes  in  the  lands,  which  in  thii  cafe  may  well  be, 
(becaufc  he  is  a  fpiritual  perfon)  ftiatl  trench  fo  to  the  benefit  of  the  tenant  who  is  the  copyholder  $  for 
wy  this  means  it  is  to  be  pre  fumed,  that  the  lord  has  greater  fines  and  rents  j  and  adds  another  nota, 
that  Popham  was  againft  this  judgment,  becaufe  the  plaintiff,  who  is  a  copyholder,  will  have  in  Am 

£eaere  an  eftate  of  inheritance  djitincl  from  the  eftate  of  the  lord,  who  is  the  bi/hop. Noy,  \%%m 

S.  P.  and  cites  S.  C. 

A  copyholder  may  prefcribe  to  be  difcharged  of  tkhes,  by  pleading  tbmt  be  was  always  tenant  by  cvty 
fa  fp'tritual  corporatism.    Lane,  17.  Arg.  cites  it  as  fo  refolved  40  Eliz. 

[8.  Apari/b  cannot  prefcribe  in  non  decimando*     JlilL  14  Ja.  Mar.a6.pt 
B.  R.  Barham  and  Goose,  per  Curiam.]  ft*cS^h* 

Anon.  S.  P.- 

£9.  A  county  may  prefcribe  in  non  decimando ;  contra,  P.  1 2  Ja.  1  Saik.6^ 
B.  R.  per  Coke.]  J1- «•  *M- 

B.  R.  the  S.  P.  as  to  a  thing  that  it  ia  its  nature  de  jure  titbablej  for  at  no  finglc  perfon,  or  his  ef- 
tate, can,  no  more  by  the  fame  reafon  can  the  hundred,  [or  county]  wjiich  confiftsbut  of  many  llngle 
perfon's  eftatec     In  the  cafe  of  Hicks  v.  Woodifon. 

Though  it  be  generally  pat  in  Dr.  and  Stud.  166.  that  a  county  may  prefcribe  to  be  difcharged  of  any 
tithe,  yet  I  find  no  inftanceof  it  in  any  other  cafe  than  tithe-wood  (except  one  in  Roll.  654.  which 
I  am  not  fatisfied  with).  Now  tithe-wood  does  not  feem  to  be  due  of  common  right,  becaufe  it  does 
not  renovate  annuatim,  but  the  church  had  got  port'eflion  of  it,  and  the  ftatute  ds  filva  caedua,  45  E.  3. 
cap.  3.  is  but  an  affirmance  of  the  common  law,  and  where  they  have  obtained  it,  it  is  to  be  paid  as  a 
coftomary  tithe,  and  yet  in  thecaie  of  wood  the  parfon  need  not  lay  a  cuftom  in  his  libel  j  but  if  die 
country  be  difcharged  by  cuftom,  itrouft  come  on  the  other  fide.  (Contra  13  Co.  13.)  The  cafe  of 
tithe -wood  is  fomewhat  like  the  cafe  of  tithe  of  mills ;  the  church  claimed  tithes  for  mills,  and  by  the 
ftarute  of  articuli  cleri,  cap.  5.  de  molendino  de  novo  ere&o,  a  prohibition  lies  not,  but  yet  of  an  old 
mill  a  man  may  now  prefcribe  generally  in  non  decimando.  Per  Holt  Ch.  J.  Comb.  404.  Hill.  9  W.  3. 
B.R.  in  caie of  Hicks  v.  Woodifon. 

f  10.  So  a  wild  may  prefcribe  in  non  decimando,  as  the  wild  of  Libel  for 
Sujfhx:  Mich.  13  Ja.  B.  R.  a  trial  was  at  the  bar  upon  a  prohi-  ^0?.?fdlc 
bition  upon  fuch  a  prescription  to  be  difcharged  of  tithes  of  wood,  defendant 
between  Porter  and.  Tike,  and  the  prefcription  found,  and  foggeftedfo* 
judgment  given  accordingly.    Hill.  14.  (#)  Ja.  B.  R.  per  Cu-  £~p^T    * 
nam,  fuch  a  prefcription  is  good  in  Barham  and  Goose's  cafe.  .    °*    ^ 
Mich.  17  Ja.  B.  in  Dr.  Andrews  and  ,  a  prohi bi. 

adjudged  upon  a  trial  at  bar,  by  which  the  prefcription  is  found.]     tion»  *  p^- 

fce  difcharged  of  the  tithes  of  wood  within  the  w'Ud  of  K<vt.  The  plaintiff  traverfed  the  prefcription, 
and  iffue  found  for  the  plaintiff  in  the  prohibition,  and  aUowed,  and  the  plaintiff  was  difcharged  ;  and 
there  is  a  nota,  that  the  wild  of  Kent  has  twenty  pari/hes  in  it;  and  Henden  Arg.  faid,  that  tithe  of 
wood  was  not  originally  given  to  the  clergy  before  John  Stratford,  archbiihop  of  Canterbury,  anno 
17  Ed.  3.  made  a  conftitution,  that  tidies  of  filva  caedua  mould  be  paid  within  his  province,  and  that 
ip  the  next  parliament,  18  E.  3.  and  (0  in  every  parliament  to  the  j6  R.  z.  the  commons  complained 

of 


«5  *  £>ifme&  [or  Cft&e*.] 

of  this  as  a  gajevanxe  aod  oppreffion,  and  Aew?d  two  parliament  rolls,  where  it  was  concluded,  tfijf 
tithes  in  them  Hull  be  paid  as  the  ul'agc  was  before,  and  not  otherwife ,  and  that  upon  the  fame  ifluf 
the  iv'tid  of  Suff'x  was  difc harmed  the  year  before  in  B.  R.  and  fo  the  ivdd  of  Surry  was  in  two  trials/ 
ta  C.  B.  and  inB.  R.  Palm.  37,  38.  Mich.  17  J*c.  B.  R.  Clanrickard  (earl  of)  y.  Denton  (lady), 
—a  Roll.  Rep.  122.  S.  C. 

*  Theie  is  nut  any  cafe  of  a  cuftom  in  non  dtcmandoy  excepting  for  wood  in  the  wilds  of  Kent  and 
Suftex,  which  is  no  authority  for  allowing  fuch  a  cuftom  as  to  any  other  thing  which  is  tithable  of 
common  right,  former  Cur.  wood  is  not  tichable  of  common  right,  being  part  of  die  freehold,  but  it 
tt  tithable  by  cuftom  only  $  quod  nota.     Caith.  392.  Mill.  8  W.  3.  B.  R.  Hicks  v.  Woodfrn. 

But  quart)  for  if  wood  is  tithable  only  by  cuftom,  then  all  the  libels  for  tithe-wood  ought  to  If 
founded  upen  tie  cujlym  alleged  ;  and  if  fi,  then  there  could  be  no  fugge/lnn  of  a  moans  for  tithe-wsod  J 
for  it  wouid  be  abfurd  to  fuggeft  one  evflem  aga'irjl  another  for  one  and  the  fame  thing  ;  for  if  the  duty 
arifes  by  cuftom  oniy,  it  cannot  be  difcharged  by  another  contrary  cuftom,  and  yet  many  modufcs  have 
been  allowed  againft  libels  f«r  tithe-wood.  Carth.  393.  Hill.  %  W*  3*  (Teems  to  be  a  note  of  the 
reporter).  ' 

[11.  So  the  wild  of  Kent  may  prefcribe  in  non  decimando  of 
wood.  Tr.  15  Ja.  B.  between  Bell  and  Tarde,  a  prohibition 
granted,     Mich.  17  Ja.  B.  R.  between 

adjudged  upon  a  trial  at  bar,  in  which  the  prefcription  was  found. 
Mich.  21  Ja.  B.  R.  between  Loan  and  Dixson,  a  trial  was  at 
the  bar  upon  a  prohibition,  in  which  the  ifiue  was,  whether  Hil- 
'  den-Borough-Ward  was  within  the  wi}d  of  Kent  or  not  ?  admit* 

ting  and  agreeing  that  it  was  difcharged  of  tithes  of  wood  if  it 
was  within  the  wild,  and  found  by  verdict  that  it  was  within  the 
wild.  Tr.  17  Ja.  B.  between  Fawkeneh  and  Andrews,  per 
Curiam.] 

[  1  a.  A  man  may  prefcribe,  that  by  tie  cujlom  of  the  country  where 
he  is  fued  for  the  tithes  of  milk  of  ewes,  no  tithes,  time  out  of  me- 
mory, have  been  paid  for  milk  of  ewes.  Mich.  14  Car.  B.  R.  be- 
tween Sewel  and  Bichner,  per  Curiam,  a  prohibition  granted 
upon  fuch  a  furmife  to  the  confiftory  of  Winton.] 

[13.  A  man  may  prefcribe  that  there  is  a  cuftom  within  the  hun* 

dred  of  Ofalfton  in  the  county  of  Middlefex,  and 

The  cafe  of   in  the  county  of  Surrey,  that  if  any  common  baler  of  bread,  inha- 

Kidden  v.   iftfag  within  any  of  thofe  hundreds,  ereBs  any  water-mill,  wind-wilf9 

Roll,  654/    or  hand-mill,  within  any  of  thofe  two  hundreds,  to  grind  his  grain,  to 

cannot  be      fa  employed  in  making  of  bread  for  himfeff,  in  his  trade  of  a  common 

acainft'he     pf^ery  for  *&*  making  of  bread  for  the  maintenance  of  his  family,  and 

/tatute  of       to  Jell  to  his  cujlomers  inhabiting  there,  or  near  the  faid  hundreds,  for 

articuli  their  fuftentation,  by  the  fupport  of  whom  the  parfons  within  the  faid 

HoltChTl.  bundredbav£  mor€  ompfe  tithes,  videlicet,  of  thofe  who  have  lands  or 

Comb.  404.  tenements,  and  others,  as  of  handyemft  tradefmen,  offerings,  and  fuch 

Hill.9  W.3.  li\Ci  m  tithes  hath  ufed  to  be  paid  from  the  time,  &c.  from  the  grind* 

big  of  this  grain  fo  employed  as  is  aforefaid  in  his  trade  ;  for  two 

hundreds  may  prefcribe  in  non  decimando.    P.  1 5  Car.  B.  R.  between 

Kidden  and  Edwards,  a  prohibition  granted  upon  this  fuggef* 

tion,  where  the  baker  is  inhabitant  in  one  of  the  faid  hundreds,  anc| 

ere&ed  a  mill  in  the  other  hundred.] 

1 4.  If  an  abbot  or  prior  had  been  feifed  of  lands  difcharged  of  tithes ', 
he  who  is  now  farmer  of  fuch  lands  (hall  be  admitted  to  prefcribe 
in  non  decimando  by  the  ftatute  2  E.  6.  which  wills  that  none 
fhall  pay  tithes  otherwife  than  they  did  for  40  years  before,  but  in 
no  other  cafe  fliall  a  man  prefcribe  in  nop  decimando,  but  only  in 

modQ 


£>ifiM0,  [at  €iti$c*.]  t  45 

thodo  decimandi.    Mo.  219.  pi.  356*  Mich.  27   &  28  Eliz.  in 
tranche's  cafe* 

15.  A  whole  country  may  prefcribe  to  be  difcharged  from  pay-  A  country 
ment  of  tithes,  but  this  at  the  firft  of  necefftty  ought  to  have  a  lawful  "nb/tol*  . 
commencement  by  way  of  compofition  or,  &c.     Per  Doderidge  J.  cites  quit  of  tkhet 
Linwood  and  Dr.  and  Student,  to  which  Coke  Ch.  J.  agreed,  ©'"wood,  <w 
1  Bulft.  285.  Mich,  xi  Jac.    .  XL°X 

that  there  is  Sufficient  maintenance  and  fuftentation  for  the  parfon  befides  ;  but  a  town  cannot  fo  pre- 
terite.    %  In*.  645.  cites  Dr.  and  Stud.  147.  b.  and  Br.  Difmea,  pi.  14.  — 1 3  Rep.  13.  Mich. 

€  Jac.  Arg.  cites  Dr.  and  Stud.  lib.  2.  cap.  55.  S.  P. Roll.  Rep.  21.  pi*  31.  Pafch.    is  *  Jac. 

B.  R.  in  cafe  of  Poste*  v.  Tiki,  it  was  faid  by  Coke  Ch.  J.  that  Wray  Ch.  J.  held,  that  a 
country  may  prefcribe  in  non  decimando,  if  the  incumbent  has  Sufficient  for  his  livelihood,  but  Coke 
laid  that  it  fecmed  to  him  e  contra. 

*[   26  ] 

16.  A  hundred  may  prefcribe  in  non  decimando,  and  it  is  good;  s-  c»  cite* 
for  it  is  the  cuftom  of  the  country,  which  is  the  beft  law  that  ever  R  *  **"' 
was  j  but  a  particular  town  cannot  prefcribe  in  non  decimando  ', 

and  thereupon  a  prohibition  was  granted.     Mar.  25,  26.  pi.  59. 
l?afch.   15  Car.  Anon. 

1 7.  In  prohibition  upon  a  fuggeftion  that  the  hundred  of  Hunf-  4  Mod  336. 
oyton,  in  the  county  of  Somerfet,  is  an  ancient  hundred,  that  s- c*  and 
there  has  been  a  cuftom,  time  out  of  mind,  that  the  inhabitants  of  {^not;01* 
that  hundred  have  been  difcharged  of  the  tithes  of  barren  cattle '9  iiTue  good,  and 
was  taken  upon  the  cuftom,  and  verditl  for  the  plaintiff,  butjudg-  confuiutioa 
meht  was  flaid.     1.  Tithe  is  due  for  agiftment  of  barren  cattle  *j™,  Au 
of  common  right,  and  at  the  common  law  it  is  2  s.  per  pound,  pi.  7.  s.  C 
but  the  cuftom  governs  it  as  to  the  fum.     Comb.  403.  Mich.  »°iuraatu*» 
9  W.  3.   B.  R.  Hicks  v.  Woodifon.  4o4.  f™'M 

confultatiom 
was  granted,  and  the  CDurt  direcled  that  it'Jhould  be  Specially  entered,  becaufc  it  appears  that  the  cuftom 
wvoid  and  againft  law.  ■  ■  Carth.  39s.  S.  C.  the  cuftom  was  held  void,  and  a  confutation  granted. 
-  *  Salk.  655.  pi.  i.  S.  C.  held  accordingly,  and  a  conciliation  granted.  1  2  Mod.  2 1 1. 
S.  C.  held  accordingly,  and  confutation  granted  j  for  no  country  or  hundred  can  prefcribe  in  non  de- 
cimando for  any  thing  that  is  tithable  of  common  right. ~Ld.  Raym.  Rep.   13?.  S.  C.  ruled 

accordingly,  and  the  judgment  was  arretted,  and  the  court  direcled  the  entry  to  be  made  as  is  mentioned 
above  oat  of  Comb. 

I  ft.  Cuftom  to  pay  no  tithe  of  hay  employed  in  fothering  cattle  is 
ill,  for  hay  is  a  predial  tithe,  and  though  you  feed  your  cattle  with 
it,  yet  you  ought  to  pay  tithe  j  per  Holt  Ch.  J.  12  Mod.  496. 
Pafch.   13  W.  3.  Sclby  v.  Bank. 

19.  B.  moved  for  a  prohibition  to  the  fpiritual  court,  the  libel 
being  for  tithe-hay  and  lambs,  cuftom  to  pay  the  i  oth  lamb  yeaned 
there,  in  confideration  whereof  to  be  tithe-free  of  lambs  which  were 
not  yeaned  there  is  ill ;  per  Holt  Ch.  J.  of  common  right  tithe-lamb 
is  payable  where  they  fall,  but  by  canon  law  there  is  a  regard  to 
be  had  to  the  place  where  they  were  engendered  and  bred;  and 
after  confideration  the  Court  declared  at  another  day,  that  no  pro- 
hibition fhould  go  in  either  part,  for  as  to  the  lambs  it  is  a  dangerous 
cuftom,  becaufe  eafily  converted  into  fraud  by  taking  the  flleep  away 
in  yeaning  time.  12  Mod.  496,  497,  498.  Pafch.  13  W.  3. 
Selby  v.  Banks. 

20.  Of 


i6  jMOnetf,  [or  fttfytt.]  : 

20.  Of  wood  /pent  in  an  ancient  mtjfuage  for  hufbandiy,  one  msrf 
prefcribe  in  non  decimando,  for  that  formerly  tithe  was  not  paid 
for  wood  ;  per  Holt  Ch.  J.  12  Mod.497.  Pafch.  13  W.  3.  in 
cafe  of  Selby  v.  Banks. 


(H.  a.  2)     Modus  Decimandi ;  what  is  ;  and  Re- 
medy for  it ;  and  Pleadings. 

I.  pROHIBITION  for  firing  for  tithe*  of  15  acres  of  land, 
*  10  acres  of  meadow,  and  feven  acres  of  pafture,  and  fur- 
snifed,  that  he  and  all  thofe,  &c.  time  out  of  mind,  &c.  had  ufed 
to  pay  4d.  yearly  in  fa  tisf action  of  all  tithes  of  hay  cut  there  ;  the 
Jury  find  the  prescription,  but  that  part  of  the  land  was  never  ntowed% 
but  fliew  not  certainly  what  part ;  it  was  adjudged  for  the  plain- 
tiff 5  for  both  parties  agreed,  that  all  the  land  had  been  mow- 
Z  27  J  ed,  and  the  finding  contrary  is  void;  and  the  verdift  is  certain 
enough.  Cro.  E.  333.  pi.  13.  Trin.  35  Eliz,  B.  R.  Folcot  v. 
Ridge. 

MoJufes  are       2,  Every  modus  decimandi  is  a  difcharge  of  the  natural  tithe, 

rcaicompo-  and  fo  works  by  way  of  d  if  charge.    Hob.  118.  pi.  148*  Hill. 

MtTnt™     13  Jac.  in  cafe  of  Sheltpn  v.  Montague,  cites  D.  Parfon  of  Pye- 

prcfcrip-       kirk's  cafe. 

tion ;  per 

King  C.  Gibb.  i»o.— —  A  modus  is  nothing  but  a  real  cmpofition  for,  or  in  lieu  of  tithe*,  or  an  <**• 
muaipmft  certain  and  permanent  5  per  Ward  Ch.  B.  and  Smith  B.  1  Salk.  656.  Mich.  3  Ann.  ia 
fcacc.  in  cafe  of  the  Archbp.  of  York  >v.  D.  of  Newcaftle. 

3.  One  modus  fued  for  in  the  fpiritual  court,  and  another  modut 
fuggefied  is  no  caufe  of  prohibition  unlefs  for  other  caufe  j  per 

Doderidge  J.  but  per  2  juftices  contra.  3  Bulft.  241,  242.  Mich. 
14  Jac.    Harding  v.  Gelling. 

4.  Bill  in  Chancery  to  maintain  the  prefcription  of  a  modus 
decimandi,  to  which  the  defendant  demurred,  and  fays,  it  is  pro* 
perfo*  the  common  law  or  ccclefiftical  court  j  and  tap  Court  al- 
lowed the  demurrer,  and  difmijjed  the  bill*  Ch.  Repf  27.4  Car.  r  • 
Brown  v,  Thetford. 

5.  In  aftions  for  tithes,  and  a  prohibition  brought  upon  this 
fre/cription,  that  time  out  of  mind,  &c.  the  fum  of  2/.  <></•  bad 
teen  paid  for  1 1  doles  of  meadow  at  3d.  the  dole,  and  the  cafe  was, 
that  this  was  a  fmall  piece  of  meadow  taken  off  and  inclofed  from 
a  great  meadow  of  which  it  was  parcel,  and  the  witnefles  did  prove 
that  3  d.  the  dole  had  ufed  to  be  paid  for  the  whole  meadow,  and 
that  the  1 1  doles  in  queftion  was  parcel  of  it,  and  the  judge  di<J 
direct  the  law  to  be  againft  the  plaintiff,  becaufe  he  had  laid  his 
prefcription  intire  2s.  6d.  [2s.  9d.]  for  the  whole,  and  not  3d, 
the  dole,  which  does  amount  juft  to  fo  much,  and  upon  this  di- 
rection the  plaintiff  was  nonfuit.  Clayt.  56,  57.  pi.  97.  affizes 
in  Lent)  by  Vernon  J.  Ann.  1637.  Seton's  cafe,  and  fays,  vide 
it  it  is  not  all  one  in  Mountjoy's  cafe,  5  Rep, 

6.  In 
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6.  In  a  prohibition,  and  the  prefcription  fuggcfted  was  to  pay  a 
rate-tithe  0/13/.  4*/.  for  all  land,  &c.  and  for  profits  of  a  mill,  and  , 
in  evidence  the  witneffes  proved  fiver al  fmall  fums  paid,  0/5/.  2s* 
fsV.  which  in  the  whole  came  to  thejuft  fum  laid  in  the  prefcription, 
and  it  was  bolden  no  good  proof  by  the  owner  of  the  inheritance ; 
otherwise  it  had  been  if  thefe  fcveral  fums  had  been  paid  by  the 
feveral  tenants  of  feveral  parcels  of  the  land  in  queftion ;  and  in 
this  cafe  it  was  held  if  fuch  a  prefcription  is  laid  for  an  100  acrts% 
and  the  plaintiff  fails  in  the  number,  it  is  doubtful  whether  it  be 
not  a  failure  in  proof.  The  bed  way  is  to  lay  it  th&t  it  has  been 
paid  for  fuch  clofes,  &c.  by  name ;  and  in  this  cafe  it  was  held 
clearly  that  no  proof  being  to  extend  this  fum  paid  for  the  mill, 
the  plaintiff  did  fail  in  his  prefcription  in  all.  Clayt.  81,  82. 
pi.  135.  Affifa,  15  Car.  before  Henden,  baron  of  the  Exchequer, 
Sir  Arthur  Robinfon's  cafe. 

7.  There  was  a  compofition  between  the  prebendary  of  A.  -and 
the  abbot  and  convent  of  B.  that  the  prebendary  of  A.  and  bis  fuc- 
cejjbrs,  for  all  time  to  come,  Jbould  have  their  eleclion  yearly,  either 
to  receive  tithes  in  hind  of  corn  or  grain  arifing  within  certain  lands  of 
the  abbey,  or  elfi  to  receive  five  marks,  to  be  paid  by  the  faid  abbot 
and  convent  in  lieu  thereof,  fo  as  fuch  eleclion  was  notified  to  the  ab- 
bot or  any  of  the  monks,  or  porter  of  the  abbey,  &c.  The  lands  came 
to  the  king  by  the  31  H.  8.  and  from  him  to  the  defendant,  and  the' 
pretend  came  to  the  king  by  the  1  JE.  <i-  of  chant e ties,  t*fc.  and  from 
him  to  the  plaintiff.  Admitting  the  compofition  good,  it  was  ad- 
judged that  the  power  of  ele&ion  was  gone,  becaufe  it  cannot 
now  be  made  according  to  the  compofition';  but  in  this  cafe  it  was 
faid  by  Hale  Ch.  B.  that  in  one  Southwell's  case,  in  44  Eliz.  « 

where  an  abbot  had  a  quantity  of  wood  to  be  taken  yearly  in    r  28  \ 
fuch  a  wood,  or  a  fum  of  money  at  his  ele&ion,  it  was  held  the 
ek£tion  was  transferred  to  the  king  by  the  ftatute  of  difiblution 
of  monasteries.    Hardr.  381.  Mich.  16  Car.  2.  Sir  William  In- 
golby  v.  Wivel  &  al\ 

8*  If  the  jury  on  an  iffue  joined  in  a  prohibition  upon  a  mo*  But  an  »»• 
4us  decimandi  find  a  different  modus,  yet  the  defendant  {hall  not  ******  ****** 
have  a  confutation ;  for  it  appears  he  ought  not  to  fue  for  tithes  in  of^ohlbu 
fpecie*  there  being  a  modus  found.     Vent.  32.  Pafch.  21  Car.  2.  rioa^jUi" 
B.R.  Anon.  100.  Trm. 

4  Car. 

Goddard  v.  Tyler.  ■  Litt.  Rep.  151.   Toddard  v.  Tyler,  S.  C. n  Mod.  60.  S.  P.  ar. 

j»ad,  Startup  v.  Dodcridge. 

• 

9.  Chancery  denied  to  decree  rate  tithe,  though  it  might  be  af- 
ter two  verdi&s,  and  though  it  was  urged  that  it  was  frequently 
done  in  the  Exchequer.  Ch.  Cafes,  187.  Mich.  22  Car.  2.  Bufh 
v*  Richley. 

10.  There  is  no  remedy  lot  a  modus  decimandi  but  in  the  fpiritual 
court.  12  Mod.  416.  per  Cur.  Mich.  12W.3.  in  cafe  of  John- 
ion  v.  Ryfom 

11.  "Where  a  modus  was  fet  forth  payable  on  or  about  fuch  a  day,  ,l>;<1-  ***** 
dais  was  not  good*  for  the  day  muft  be  ccruin.    8  Mod.  375.  rJ^^ 

Trin. 


*  Ro6£?8>  Trin.  u  Geo*  i.  Blackett  v.  Finny;  and  cites  it  as  lately  tt* 
flaiiuiftTuj-  f°hred  in  the  cafe  of  HarriTon  v.  Clerke. 

gefted  a.modut,  but  did  not  lay  it  payable  on  any  certain  day,  neither  did  the  defendant  in  his  anfwer* 
confefs  any  day  of  pay  meat;  fo  that  no'  certain  day  of  payment  appearing,  either  in  the  bill  or  an* 
fwer,  the  defendant,  who  was  plaintiff  m  a  crofs-bill,  having  laid  it  to  be. payable  on  i  Certain  day,  ic 
was  held  good* 

(H.  a.  3)     In  what  Cafes  a  Parol  Agreement  is  goocf/ 
or  where  there  muft  be  a  Leafe. 

1.  1 N  trefpafs  the  plaintiff*  counted  that  a  parfon,  anfto  1 8'  H-  6j 
•*  fold  to  him  all  his  tithes  of  his  parifh  of  A,  payable,  which 
did  or  might  arife  in  the  faid  parifh  during  /even  yeats  next,  '&c.' 
and  juftified  for  tithes  anno  18  and  19,  Per  Newton  this  cannot 
be  good;  for  in  anno  18,  the  tithes  which  Came  anno  19  were 
not  in  effe,  and  therefore  it  is  not  a  good  contrad  of  a  thing  not  iff 
tjfe ;  bat  per  Pafton  contra,  and  therefore  the  plaintiff  recovered 
notwithftamiing  thefe  objc&ions.  Quod  nota  pro  lege.  Br.  Con- 
trad*  pi.  13.  cites  21  H.  6.  43a 

2.  A  parfon  may  leafe  his  tithes  for  years  without  deed  /  per 

Chocke  J.  Quod  non  negatun  Quaere  tamen.   Bn  Difmes,  pi.  8j 

cites  9  £.  4.  47. 

Tithes  will         3.  A  parfon  in  cenjideration  of  lid.  granted  to  one  of  his parifh- 

not  pafs  by     joners  ffat  he  Jhould  hold  his  lands  difcharged of  tithes.     It  was  holde n 

out  deed.  "    by  the  whole  Court  that  the  fame  was  no  good  difcharge,  being 

te.23.pl.    without  deed  as  a  leafe  of  his  tithes.     But  it  was  holden,  if  the 

Si^B*  R    Parf°n  afterwards  fues  the  parifliioner  for  tithes  againft  the  fam<* 

Withy  i.      grant  and  promife,  the  parifliioner  may  have  an  adHon  upon  the 

Saunders,      cafe  againft  the  parfon  upon  his  promife,  although  he  cannot  plead 

the  grant  as  a  leafe.     2  Le.  73.    pi.  98.    Trin.    28  Eliz.    B.  R* 

Wellock's  cafe. 

4.  Confideration  to  pay  to  A.  the  parfon  10  /.  per  annum  daring 
fuch  a  term  for  his  tithes,  A.  promifed  that  the  plaintiff  fhould 
hold  his  lands  without  tithes  and  without  any  fuit  for  the  fame  \ 
per  Gawdy  *,  it  is  a  good  difcharge  for  the  time,  and  a  good  com* 
£  20  ]  pofition  to  have  a  prohibition  upon,  and  is  not  like  unto  a  cove* 
nant.  Le.  151.  pi.  208  Trin.  31  Eliz.  B.  R.  Chapman  v* 
Hurft. 

*  Le.2$.  pi.       5.  Libel  for  tithes,  the  defendant  fuggefted  for  a  prohibition, 

wardT004  ^at  **"  was  *"kd  °^  ^e  ,ands>  out  °f  which  the  tithes  were  if- 
Bugg,  S.C.  fuing,  and  in  confideration  of  5/.  paid  by  him  to  the  parfon,  it  was 
and  a  con-  covenanted  and  agreed  between  them,  that  P.  and  his  qffigris  fhould 
JU™t"ed?W"  hold  the  faid  lands  tifoarged  of  tithes  during  the  parfon fs  life.  A 
Wmy  faid,  prohibition  was  granted,  but  afterwards  it  was  held  that  they  may 
that  if  it  had  ftjji  proceed  in  the  fpiritual  court,  becaufe  here  is  no  exprefa  grant 
years  it'had  °^  tne  tithes,  but  only  a  covenant  or  agreement  that  P.  fhould  be 
been  good,  difcharged  of  the  payment,  for  which  he  hath  a  proper  remedy 
but  here  it  by  an  a£Hon  f°r  not  performing  the  agreement,  and  therefore  no 
Mtnaliat  prohibition  lhall  go ;  foT  this  agreement  cannot  be  without  deed, 

12  and 
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tad  the  affignee  has  no  colour  to  take  advantage  thereof.  Cf  o.  £.  ™]Y  «  *lf- 
i88.  pl.13.  &  249-  ph  10.  Mich.  33&34EUZ.  B*R,  Nelfon  J^^teh 
and  Bugg  v.  Woodward.  cannot  be 

during  hit 
lire  without  deed 5  mod  afterwards  the  record  was  read,  which  was  concordatum  agreatum  fait  between 
the  two  parties  pro  omnibus  decimis,  during  the  time  that  one  fhould  be  parfon,  and  the  other  occu- 
pier o/  the  fatd  lands,  that  in  confiderarjon  of  5I.  the  (kid  Prettiman  and  his  afligns  fliould  hold  die 
laid  lands  discharged  -of  tithes,  the  fame  is  not  a  contract,  but  a  promife,  for  he  does  not  grant  any 
tithes,  Sk.     3  Le.  157.  pi.  341.  S.  C.  in  totidem  verbis.  Ow.  103.    Woodward*.  Nellbn, 

S.  C.  Jays,  that  about  this  time  Wray  Ch.  J.  died,  and  Popham  Succeeded,  and  was  fworn  the  fame 
day,  and  the  Conrt  held  that  the  agreement  by  parol  was  not  good,  and  a  confutation  was  awarded  | 
hut  fays,  that  upon  search  made,  no  judgment  is  entered  upon  the  roiL 

6.  If  a  man  fell  his  tkhes  fot  years  }j  word  it  U  good ;  but  if  NoX>  **• 
the  parfon  agrees  that  one  fliaU  have  his  tithes  for  fcven  years  by  xitheTmay 
word,  it  is  not  good,  becaufe  it  amounts  to  a  leafe  ;  and  Fleming  be  granted 
Ch.  J.  held  ftrongly,  that  tithes  cannot  be  leafed  for  years  without  fo'^J"ar 
deed.     Brownl.  98.  Mich.  9  Jac*  Anon.  ^  J^ 

lor  no  longer;  per  Coke  Ch.  J.    Roil.  Rep*  174.    SorreU  v.  Grove.— —  Becaufe  the  parfon  for  that 
year  had,  as  it  were,  an  interelr.  5  per  Fenner  J.     Ow.  103.  in  cafe  of  Woodward  v.  Nelfon.  ■ 
By  way  of  agreement,  tithes  may  pafs  /or  years  without  deed,  but  not  by  way  of  leafe  without  a  deed  \ 
but  a  kale  for  one  year  may  be  of  tithes  without  deed.     Godb.  354.  pi.  449,——$.  P.  by  Wray  and 
leaner.    Cr*.  £•  249.  pi.  10.  in  vale  of  Nelfon  v.  Woodward. 

7.  An  agreement  to  be  difcharged  from  tithes  may  be  for  a  year  by 
parol,  and  fliall  be  good;  but  to  have  fuch  an  agreement  dart  fig  the 
parfotfs  life,  or  for  years,  cannot  be  without,  deed;  and  although  it 
were  objefted  that  this  agreement  being  in  way  of  contra&  by 
retainer  b  not  any  leafe  of  them,  but  only  a  contraft  which  may 
be  for  njany  years  by  way  of  difcharge  to  the  party  himfelf,  who 
ought  to  pay  them  By  retaining  them  without  payment,  as  well 
many  years  as  one  year ;  yet  the  Court  held  that  it  could  not  be, 
becaufe  the  law  will  permit  it  for  a  year ;  it  being  quafi  by  way  of 
fale  5  but  for  many  years  (which  found  in  nature  of  a  leafe)  it 
cannot  be.  And  Tanfield  faid,  that  fuch  a  furmife  was  in  a  cafe 
betwixt  Nelson  and  Pretiman  to  be  difcharged  for  years,  and 
ruled  to  be  void ;  a  multo  fortiori  to  be  difcharged  during  the 
patfon's  life;  and  fuch  a  cafe  was  ruled  betwixt  Rolls  and  Rolls  j 
wherefore  without  further  argument  it  was  adjudged  for  the  de- 
fendant, and  confutation  was  awarded.  Cro.J.  137.  pi.  13.  Mich* 

4  Jac.  B.  R.  Hawkes  v.  Brayfield.  #  [  30  J 

8.  If  a  parfon  contra&s  with  me  by  word  for  keeping  back  my  2  Brownl. 
envn  tithes  for  three  or  four  years,  this  is  a  good  bargain  by  way  J  7;  contm 
of  retainer,  and  if  he  fue  me  in  the  eccleliaftical  court,.  I  (hall  m0re*Than 
have  a  prohibition  on  this  compoiitton;  but  if  he  grants  to  me  one  year, 
the  tithes  of  another,  though  it  be  hut  for  an  year,  it  is  not  good  ascites 
unlefs  it  be  by  deed.  %  BrownL  1 1.  in  a  note  there.  Mich.  8  Jac,  CA*5£aTfo 

B»  R*  adjudged  \ 

but  the  Jaft 
point  of  the  grant  of  the  tithes  of  another  was  agreed  by  all  to  be  void  ;  Co  *  of  the  tithes  of  the  pa« 

rifii  without  deed.     Godb.  373.     BeJlamy  v.  Baithorp. But  agreement  for  bis  otvn  uUs  fo* 

iife  is  cot  good,  and  in  the  cafe  of  years  it  is  the  better  way  to  plead  it  as  an  agreement,  and  not  as  a 
lease.     Noyj  121.  SmaU's  cafe.— —Agreement  to  retain  them  for  life  of  the  parfon  adjudged  good. 

!*▼.  24.     Bernard  v.  Evans. Pleading  it  by  way  of  dcn:ife  for  a  year  is  void  by  p*roL;  but  diU 

ebarft  of  tithes  by  parol  is  good,  or  lea [4  of  r*V  rt&cry>  confifting  of  the  glebe  and  tithes  by  parol  lot 

years  is  good.     Lat.  176.    Bellamy  v.  Baithorp. Not  good  without  deed.     2  Le.  29.     Wood- 

«ni  v.  Buggs.  x  Le.  257.  S.  C— — Per  Hutton  J.   Het.  107.— —Cro.  J.  137* 

\ql.  VL  P  Hawfca. 


3*  Difmwf,  [or  HWtfce*. J 

Hawk*  v*  Bray  field.  ■■  Grant  of  tithes  4«  deed  for  life  ia  not  good,  if  it  be  to  commence  at  *  fiUmei 
day,  and  to  enure  by  way  of  tntenft,  and  not  by  way  or  difcbarge,  and  chough  it  be  to  the  owner  of  the 
land,  yet  to  make  it  good  there  xnoft  be  word*  of  discharge  in  it.  Ydv.  131.  Edmonds  v.  Booth* 
During  the  lire  of  the  parfon  the  contract  is  on  foot,  but  though  the.  contract  wai  with  the  pariihi- 
oner,  his  executors  and  alligns,  yet  the  aflignce  cannot  fue  the  parfon  upon  this  contract,  but  he  may 
hare  a  prohibition  to  day  the  parfon's  fuit  in  the  fpiritual  court  tor  the  tithes  in  kind,  and  may  put  the) 
parfon  to  his  right  remedy,  and  that  is  to  fue  here.  This  agreement  is  no  leale,  becaufe  not  by  deed, 
and  the  parifhioner  being  dead,  the  pat  ion  {hall  have  his  remedy  again  ft  the  executor,  and  not  againft 
the  executors,  lcileeat  will.  Per  Dodeiidge  J.  and  a  prohibition  was  granted.  Codb.  333.  SncU  v« 
Barret,  S.  C. 

Cro.j.  137.       9.  Libel,  &c*  the  defendant  fuggefted,  that  there  was  an  agree* 

S'awkes  v.  ment  between  ^c  L°r^  Chandos,  who  was  feifed  of  the  manor  of 

Brayfieid,"  B.  in  the  county  of  Wilts,  and  the  plaintiff,  who  was  parfon  of 

S,  c.  and  a  g#  ffaf  the  faid  Lord  Chandos,  and  bis  tenants  of  the  faid  manor, 

iwwdeT!00  fiould  P*f  unto  the  faid  parfon,  fa  long  as  be  Jbould  continue  parfon 

for  though  there,  fa  much  money  in  fatisfaclion  of  all  tithes,  and  that  in  confi- 

furh  agree,  deration  thereof  they  jbould  hold  the  faid  manor  difebarged,  i&c*  and 

£Cgood  by  uPon  demurrer  it  was  adjudged  for  this  defendant,  and  a  conful- 

paroifora  tation  awarded*     Hob*  176.  pi.  199.  Hill.  13  Jac*  B.  R.  Hawies 

year,  yet  it    v#  Bayfield. 

cannot  be  ' 

during  the  parfcn'i  life,  or  for  years,  without  deed,  and  cite*  S.  P.  ruled  between  Rolls  and  Rolls* 

*  Yelv.  04.     Hawkes  v.  Broth  with,  S.  C.  takes  a  diversity  where  it  is  a  contract  to  have  tithes* 

by  way  of  retainer  without  deed,  and  where  by  way  of  perception. 

10.  Aparijbioner  covenants  with  the  parfon  by  deed  to  pay  the 
farfan  annually  on  Lammas-day  us.  and  the  parfon  in  conf deration 
thereof,  and  upon  receipt  of  the  faid  1 1  /.  covenants  by  the  fame  dee4 
to  dij charge  and  acquit  him  of  the  payment  of  the  tithes  of  B.  clofe,  as 
long  as  he  ihall  be  parfon.  The  parifhioner  being  tenant  for  life* 
made  a  leafe  for  a  year,  and  after  at  will  to  another.  The  parfoa 
fued  for  tithes  in  kind- in  the  fpiritual  court ;  about  three  years  af- 
terwards a  prohibition  was  moved  for,  but  denied.  One  reafon 
was,  that  this  was  only  a  covenant,  and  no  leafe.  i*  Becaufe  it 
depends  on  a  condition  precedent,  2.  Becaufe  of  the  words,  (upon 
receipt  of  us.  J  and  a  leafe  ought  to  have  a  certain  commence- 
ment, and  not  depend  on  a  condition  (cites  PI.  C.  271.).  3.  Be- 
caufe the  words  are  not  that  he  fhall  retain  the  tithes,  but  that  he 
will  difcharge  and  acquit  him  of  the  payment  of  tithes,  which 
words  found  only  in  covenant.  2  Roll.  Rep.  121.  Mich.  17  Jac* 
.  B.  R.  Alders  v.  Wray. 
f    .  1 1.  In  confideration  of  compofition  promifed  by  the  parifhioner 

*emui£C°"  for  his  tithes ;  parfon  promifes  that  he  will  not  fue  for  tithes  *  af- 
Poj>h.  140.  ter  parfon  fues  ;  the  tithes  do  not  pafs  in  intcreft,  for  which  the 
Griffin -^1  pariftioncr  was  put  to  his  covenant,  being  by  deed.  Palm*  377* 
So' where      cites  Alders  v.Rayncr,  16  Jac* 

the  paribn  in 

confideration  of  61.  perann.  covenanted  and  granted  by  deed  to  dif%  barge  the  p4r)Jbi<mcr  of  tithes,  oa 
condition  to  be  void  on  non-payment.  The  parfon  fued  in  the  fpiiitual  court ;  but  the  court  would 
not  grant  a  prohibition,  becaufe  the  original,  via.  the  tithes,  belong  to  the  fpiritual  jurHdi&ion  j  but 
it  was  faid  he  may  have  covenant  upon  the  deed  at  law.  Godb;  27s.  •  Barnwell  ▼•  Peine.— a  Roll* 
Jfcep.  42.  S.  C 

12.  Tithes  cannot  pafs  without  deed.     Cro.  J.  613.  pi.  3.  Pafch. 
19  Jac.  B.  R.   Swodling  v.  Piers. 

■ 
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*  i$.  The  parfon  m^de  a  parol  agreement  with  A,  a  parifliioner,  2  Roll. Rep. 

t&af  in  confederation  of  10/.  /*  be  paid  to  him  every  year  by  A.  his  ex*  J*seeii)s.C. 

ecvtvrs  or  qfftgns,  be  and  they  Jbould  be  quit  of  payment  of  tithes  for  and  by  Do- 

Jucb  lands  during  the  life  of  the  parfon  s  the  ios.  was  constantly  d^g^d" 

paid  to  the  parfon,  which  he  accepted ;  afterwards  A.  the  parifli-  ^remedy 

ioner  made  B*  an  infant  his  executor,  and  died ;  the  mother  of  again**  the 

the  infant  took  out  admininiftration  durante  minore  setate,*  and  J^ef^tlhhe 

made  a  leafe  at  will  of  thefe  lands,  and  the  parfon  libelled  againft  mu£  j)avc  £ 

the  leflee  for  tithes;  per  Doderidge,  during  the  life  of  the  par-  againft  a. 

ion  the  contract  is  a-tootj  but  the  aflignee  cannot  fue  the  parfon  ^"/j^ 

on  this  contract,  though  he  may  have  a  prohibition  to  flay  the  e*  ie/fce 

fuit  in  the  fpiritual  court,  and  put  the  parfon  to  fue  here ;  and  a  may  ha?e 

prohibition  was  granted.  Godb.  333.  pl.426.  Trin.  21  Jac.  B.R.  jjjjjjj^ 

Sneli  v.  Bennet.  -  p  »rfon  if  he 

fuet  him  in 
the  fpiritual  court  j  and  a  prohibition  was  granted.  ■■■'Paha.  377.  S.  C.  and  prohibition  was 

granted.  * 

14.  "Where  the  defendant  in  trover  juftified  by  leafe  of  the  tithes,  !•«•  »7$* 
titc.  by  the  impropriator  for  a  years  per  Cur.  it  is  merely  void  fcwrdintiy 
without  deed,  otherwife  if  it  be  by  leafe  of  the  tithes  of  a  year  as  totheim- 
hy  the  parfon  himfelf    Noy,  89.  Mich.  2  Car.  B.  R.   Bellamy  v.  proprietor  * 
Balthrop.  JSfaTiJ?- 

discharge  the  parishioner  of  tithes  by  parol,  or  leafe  the  reclory,  confifting  of  glebe  and  tithe*,  by  parol 
for  ycro. 

15.  If  A.  contrafts  with  the  parfon  for  the  difcharge  of  tithes  for  Heti.ii*. 
years  of  his  lands,  and  demifes  his  lands  to  another,  yet  he  fhall  c.'b.  stoni 
hot  pay  tithes,  but  the  difcharge  runs  with  the  land  ;  but  if  he  v.  Waifing. 
takes  a  leafe  for  his  tithes  by  deed,  and  makes  a  demife  of  his  land,  bim»  s*  **• 
he  has  tithes  of  the  leflee  •,  and  the  direction  was,  that  the  leflee 

of  the  farm  ought  to  (hew  exprefsly  to  the  ecdefiaftical  court, 
that  the  farmer  (viz.  A.  the  leffor  of  the  land)  had  not  a  leafe  by 
deed.     Het.31.  Mich.  3  Car.  C.  B.  Booth  v.  Franklin. 

1 6.  There  was  an  ancient  compofition  between  the  prior  and 
convent  of  Bath,  and  the  vicar  of  North-Stoke,  that  the  vicar  and 
Us  fuscejfbrs  Jbould  have  Jive  marks  yearly  in  lieu  of  all  tithes  of  Jbeep 
kept  upon  the  manor  of  North-Stoke,  and  that  all  the  tenants  of  the 
fold  manor  Jbould  be  dij charged  accordingly ,  but  fuch  Jheep  were  only 
to  be  hogjbeep,  and  not  exceeding  500.  The  manor  came  to  the 
king  by  diflblution,  who  granted  it  to  Seymour.  The  vicar,  not- 
witnftanding  this  compofition,  and  though  only  500  hog-fheep 
were  kept  there,  and  though  the  five  marks  were  conftantly  paid, 
libelled  for  tithes  in  kind j  but  the  defendant  hail  a  prohibition 
upon  fuggefting  this  matter,  and  upon  hearing  the  caufe  oh  an 
Englifh  bill  in  the  Exchequer,  the  compofition,  was  confirmed* 
Palm.  525.  Pafch.  4  Car.  in  Scacc.   Lon  v.  Seymour.. 

17.  A  fuggeftion  for  a  prohibition  was,  that  the  parfon  modi 
fever al  agreements  with  his  parijhioner  for  the  payment  of  6s.  Bd.for* 
bis  tithes  foP  four  years,  and  thereupon  a  prohibition  was  granted  ; 
and  Harvey  laid*  that  if  an  agreement  be  proved  for  thofe  four 

9  a  yean, 
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years,  it  is  fufficient.    Hct.  128.  Mich.  4  Car;  C.  B.  Stone  r. 

Walfmgham. 

18.  The  vicar  and  parifbioner  inter  ft  convemrunt  to  pay  fo  much 
for  tithes,  this  was  confirmed  fa  the  hi/bop.  This  is  no  real  com- 
petition, but  only  a  perfonal  contraB,  and  fliall  not,  bind  the  fuc- 
ceflbr  \  and  a  prohibition  was  granted.  Mar*  87*  ph  140*  Pafcru 
1 7  Car.    Hitchcock  v.  Hitchcock. 

19.  Agreement  made  ten  years  before  at  23. 'in  the  pound  for 
every  pound  rent  of  land  within  the  parifh,  as  long  as  they  Jbould 
live  together,  and  he  continue  par/on ,  payment  to  be  made  May  I  ft 

[  3*  3  an<*  ^ovcm^)er  ift-  Per  Cur.  this  agreement  will  not  bind  thc& 
parfon,  being  by  parol,  but  it  will  excufe  the  parifliioners  of  the 
penalties  of  2  E.  6.  and  from  cofts,  till  notice  given  of  his  difient, 
and  notice  given  after  payment  due  is  too  late}  and  fo  if  given  after 
lands  are  manured  and  fowed.  Hardr.  203.  Mich.  1 3  Car.  2.  in 
Scacc.  Breamer  v.  Thornton. 

20.  In  debt  on  2  E.  6.  cap.  13.  on  nil  debet,  it  is  good  evi- 
dence to  excufe  the  defendant  from  the  penalties  of  the  ftatute  to 
(hew  a  parol  agreement*  Keb.  21.  pi.  60.  Pafch.  13  Car.  2.  B.  R# 
Barnard  v.  Ewen. 

21.  In  a  fpecial  verdift  in  trover  for  a  lamb,  and  a  (hcaf  of 
wheat,  the  cafe  was,  that  the  abbey  of  Fountaine  being  of  the  Cif- 

1  tertian  order ,  and  exempted  from  payment  of  tithes  of  tbofe  lands,  quts 

propriis  manibus  excvlerent,  was  feifed  of  the  grange  of  Hemming- 
ford,  55V.  within  the  prebendary  of  Stodely,   tffe.  and  between  the 
year  1216  and  1 26 1 ,  the  abbot  and  convent,  and  the  prebend,  made  a 
comp  option,  confirmed  by  the  patron  and  ordinary,  that  the  faid  abbot 
and  convent  Jbould  be  aifcharged  of  all  tithes  of  their  lands,  quas  pro* 
friis  manibus  excolerent  m  Hemmingford,  but  they  fliould  pay  tithes 
there  and  elfewhere  for  their  lands  out  of  Hemmingford ;  and 
that  they  Jbould  pay  yearly  to  the  faid  prebendary  and  bis  fucceffors 
five  marks  by  equal  payments  every  half  year.   That  anno  1359*  there 
was  another  compaction  made  between  the  then  abbot  and  prebendary^ 
reciting  the  former  composition,  but  the  jury  did  not  find  that  it  was 
cowfinned  as  the  firfi  was  by  the  patron  and  ordinary,  and  by  their 
later  compofition,  the  prebendary  and  his  fucceffors  were  to  have  the 
tithes  of  corn  and  grain,  as  tueu  of  lands  in  the  hands  of  the  abbot  and 
convent,  as  in  the  hands  of  tenants  arifing  yearly  in  we  faid  place,  or 
eifi  five  maris  at  the  eletlicH  of  the  faid  prebendary,   toV.  of  which 
notice  was  to  be  given  to  the  abbot,  t*fc.  or  to  the  porter  or  the  ab* 
bey,  on  St.  Thomas's  day,  and  that  when  no  eletlion  was  made,  then 
the  prebendary,  &c.  Jbmld  have  the  five  marls,  faving  the  right  of 
tithes  of  lambs  and  weol  which  was  to  be  paid  as  formerly ;  afterwards 
the  pojfejfons  of  thisabbty  came  to  the  crown  by  the  fiatute  of  %l  H.  8. 
and  that  at  the  time  of  the  trover,  the  defendant  was  proprietor  of 
the  lands  in  H^mm  tig  ford,  and  that  the  plaintiff  was  fetfed  in  fee  of 
tie  faid  prebend,  aiidftuX  a  lamb  and  fcenf  of  wheat  were  renovant 
en  the  pad  lands  i  and  the  queflion  wis,  whether  the  defendant 
jftould  pay  tithe3  or  not  ?  and  this  depended  upon  another  quef- 
licn,  viz.  whether  the  fecond  compofition  was  good  ?    It  was  in- 
filled 
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lifted  for  the  plaintiff  that  it  was  good,  though  not  confirmed  by 
the  patron  and  ordinary,  becaufe  it  was  for  the  benefit  of  the 
prebend  and  his  fucceflbrs,  and  an  enlargement  of  the  firil  eom- 
pofition; for  by  tliathe  was  tied  up  to  the  firft  five  marks,  but  by 
this  he  has  his  choice  either  to  take  the  five  marks,  or  his  tithes 
in  kind ;  therefore  it  needs  no  confirmation,  for  the  rule  is,  that 
the  parfon,  without  his  patron  and  ordinary,  potefl  meliorare  fta» 
.turn  ecclefix  fuse ;  it  is  true  the  abbey  is  now  diflblved,  and  the 
pofletfions  given  to  the  crown  by  the  ftatute  31  H.  8,  and  fo  is 
the  prebendary  by  the  ftatute  I  E.  6.  but  yet  the  tithes  in  kind 
may  be  recovered  •,  for  the  diffolution  of  the  abbey  will  not  hinder  it,  • 
becaufe  it  was  by  Jurrender  of  the  abbot  and  convent ;  for  thcjfattrt* 
3 1  H*  8«  vefts  nothing  in  the  crown  but  what  the  abbots  themfelves  fur- 
rendered  ftnee  27  H.  8.  and  it  is  a  rule  in  law,  that  res  inter  alio3 
a£ta  alteri  nocere  non  debet ;  it  is  like  wife  true  that  the  prebendary 
can  make  no  eleflion,  becaufe  his  poffeffions  are  given  to  the  crown  ;  but 
where  no  election  can  be  made,  there  the  party,  who  was  to  have 
the  benefit  of  it,  {hall  have  the  thing  itfelf  without  any  election  ; 
but  adjudged,  that  the  fecond  eompofition  was  void*,  becaufe  it  was  not 
confirmed  by  the  patron  and  ordinary %  and  becaufe  there  could  be  no 
election  according  to  the  eompofition  y  for  that  the  prebend  was  difjblved; 
therefore  the  firfl  eompofition  Jball  fland  quoad  terras  in  propriis  ma-  £  33  J 
nibus  as  thefe  lands  were  ;  and  for  the  others  >  that  tithes  in  kind  may 
be  taken  ;  fo  the  defendant  had  judgment.  3  Nelf.  Abr.  298,299. 
pi.  8.  cites  Hardres,  381.  [pi.  10.  Mich.  16  Car.  2.  in  the  Ex- 
chequer.]   Ingoldfby  v.  Wivell. 

22.  A  fuggeftion  for  a  prohibition  was  of  an  agreement  for  a 
jeary  and  though  this  agreement  was  pleaded  in  the  ecclefiaflical 
court  by  way  of  contrary  and  not  in  bar  as  an  agreement  for  life  or 
.for  feveral  years  -,  yet  the  Court  held  it  all  one,  and  that  both  are 

triable  in  the  fpiritual  court  if  the  fuit  be  for  tithes  in  kind  5  but 
etherwife  if  it  were for. the money ■,  then  a  prohibition  would  lie;  and  fo 
Gro.  J.  17.  muft  be  intended.  2  Keb.  6.  pi.  14.  Pafch.  18  Car.  2, 
P.  R.    Buckley  v.  Chefter  (Bp.). 

23.  In  ejectment  of  tithes  upon  demife  of  J.  S.  not  frying  by  deed, 
for  which  caufe,  after  error  brought  here  on  judgment  in  C.  II* 
after  verdict,  Rotheron  prayed  for  the  plaintiiF  in  the  firft/w^?* 
ment  that  it  may  be  reveried,  which  Twifdcn  doubted  \  but  per 
Cur.  reverfed*  2  Keb.  376.  pi.  33.  Trin.  20  Car.  2.  B.  R.  An- 
gell  v.  Rolfe. 

24*  Indebitatus  affumpft for  tithes  fold.  Baldwin  moved  in  arreft 
of  judgment,  that  this  iounds  in  the  realty,  and  fo  an  action  of  the 
eaie  will  not  lie  ;  but  per  Cur.  it  is  well  enough,  for  this  (hail  not 
be  intended  a  leafe  of  tithes,  but  a  fale  of  tithes.  Freern.  Rep.  234. 
pi.  242.  Mich.  1677.  Anon. 

25*  A  leafe  of  tithes  cannot  be  for  more  than  one  year  without  deci% 
and  it  is  not  good  by  way  of  leafe  for  one  year,  but  fo  it  enures 
by  way  of  fale.  Per  North  Ch.  J.  Frcem.  Rep*  234*  pi.  242* 
Mich.  1677.  Anon. 

26.  Cafe  on  a  fpecial  promife  for  tithes  for  fix  yecrs  1  on  a  mo*  fo****1  ■* 
tiQn  in  arreft  of  judgment  it  was  held  good,  though  fuch  agreement  )^  kr 

D3  In: 
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Ach  an  be  not  a  good  lcafe,  nor  does  any  intereft  pafs  by  the  fame  in  th& 

*\ [ IThlr-  tithes,  yet  it  is  good  to  ground  an  affumpfit,  and  the  a&ion  lies  , 

i»g,  iccord.  judgment  for  the  plaintiff,  a  Show.  307.  pi.  314*  Trin.  35  Car.a* 

ing  to  the  g#  r#   Eaton  v.  Shirwin. 

agreement, 

differed  him  to  take  the  tithes,  an  a&ion  lies  for  the  money  upon  the  other's  agreement.    Sfcla.  113* 

pi.  4*  S.  Ct 

17.  The  law  for  feveral  years  paft  hath  been  clearly  taken  that 
no  prohibition  will  lie  on  any  compofition,  whether  for  life  or  years% 
for  any  tithes,  and  therefore  the  proper  remedy  is  to  appeal  to  the 
Arches>  if  the  ConGftory  Court  ihould  refufe  a  plea  of  compo-» 
fition.  Carth.  70.  Mich,  j  W.  &  M.  in  B.  R.  Bradfixaw  v* 
Swanton. 

28.  Parol  agreement  for  the  tithes  of  lands  to  be  inckfed  vhu% 
that  the  proprietors  would  be  at  the  charge  of  enclofing,  and  that 
the  re&or  and  his  fucceflbrs  ihould  have  every  tenth  acre  in  fatif- 
faction  of  all  tithes,  which  ihould  be  likewife  inclofed  for  him. 
This  agreement  was  made  with  the  predeceflbrs  of  the  prefeift; 
re£tor ;  the  prefent  re&ortraverfed  the  agreement,  and  theplain«| 
tiff  took  iffue  on  the  traverfe ;  the  jury  found  the  agreement,  and 
gave  a  verdi£t  againft  the  redor,  and  after  feveral  motions  the 
judgment  was  affirmed,  a  Lutw,  1057.  Hill,  13  W.  3,  C.  B. 
Machin  v.  Moulton. 
Hetl.  12*.  29.  Where  an  agreement  is  made  for  tithes,  they  {hMpafs  by 
Midyear,  way  of  bargain ;  for  otherwife  they  cannot  pafs  at  all,  becaufe. 

▼•'waiting?  ^ey  **e  *n  Srant»  anc*  therefore  cannot  otherwife  pafs  than  by. 

ham,  s.  P.    deed ;  for  a  verbal  agreement  for  them  is  good  only  for  a  year, 
8  Mod.  62.  Mich.  8  Geo.     The  King  v.  Fairclough. 
T  34  ]        3°'  Parfon  leafeshis  tithes  for  2  s.  6d.  per  acre  to  A,  B.  and  C. 

And  fcail      ^hCy  \et  every  landholder  his  own  tithes  at  3  s.  per  acre.     The 

V*te.  IbSdT"  ^oney  which  the  lejfees  receive  of  the  landholders  for  thofe  tithes 
{hall  be  accounted  a  modus,  and  wherever  there  is  a  modus,  Ke 
that  receives  it  fhall  be  taken  to  be  occupier  of  the  tithes.  #  Mod^ 
63.  Mich,  8  Geo.    The  King  v,  Fairclough,    - 


(I.  a)     Who  fhall  have  Advantage  of  a  PrefcriptiotV 

in  Non  Decimando. 

•  Cro.  C.  C1'  I  ^  a  man  prcfc1^5*  that  fuchan  abbot ,  and  his  predeceflbrs, 
412.  pi.  14.  time  out  of  memory,  &c.  held  certain  land  difcharged  of  pay- 

S.  C.  ad-      ment  of  tithe,  and  that  this  came  after  by  diffblution  by  the  ftatute  of 

juft?c«bfor3  27  ***  **• t0  f^e  crow°9  an^  f°  derives  a  title  to  it  from  the  crown,- 
the  defend-  the  patentee  Jha i 7  not  have  advantage  of  this  prefcription  by  the 
ant.  and  that  common  law,  without  the  help  of  any  ftatute,  becaufe  it  fhall  be  in~ 
k^war^ed?  tended  that  this  difcharge  was  by  reafon  of  fome  perfonal privilege 
—Jo.  368.    given  the  abbot  and  his  predeceflbrs,  and  fo  is  gone  by  diffolution  of  the 

PV£u  kC*  ^y  P°^tlcy  an^  not  tn  r^/Pec^  °f  any  reai  compofition.  P.  7  Car.  in- 
3*.  Contra  Scaccario,  between  Clarke  and  Ward,  adjudged  in  the  cafe  of 
Crook,  that  the  Vicar  of  Daintre,    Mich.    10  Car.  £•  {I.  between  *  Tid- 

downb 


DOVNE  and  Holms,  per  Curiam,  upon  demurrer,  and  gave  a  pe-  n°  prohibi- 
remptory  rule  for  judgment  accordingly,  if  caufc  was  not  (hewn  ^d  icon- 
the  next  term  to  the  contrary  \  but  after  judgment  was  ftayed  till  fuiution  wu 
M.  1 1  Car.  at  which  time  it  was  folcmnly  argued  by  the  Court,  awarded.— 
and  then  adjudged  by  Brampfton,  Jones,  and  Barkcly  e  contra,  percUr.jo. 
the  opinion  of  Croke,  that  the  prefcription  in  non  decimando  was  387.  pi.  3. 
gone  by  the  common  law.     H.  11  Car.  between  Cock   and  £tfchp  !? 
Thorpe,  and  fo  adjudged  upon  a  demurrer  without  argument     "\  J^ 
e  contra  the  opinion  of  Croke.    Intratur,  P.    11  Car.   Rot.  29.  pi.  59. 

**'J  Cir.i.BR. 

the  S.  C.  cited  per  Cur.  and  faid  that  it  had  been  agreed  for  law  in  all  the  courts  of  Wcftminfter. 
{fetd.  175*  pi.  61.  cites  S.  C.  accordingly. 

*C  35  ] 
[2.  In  a  prohibition,  if  the  plaintiff  prefcribes,  that  king  Edw.   r-  -*-  -% 

6.  was  feifed  de  nuper  de-afforeftata  foreft  a  de  Savernack  in  comitate     Fo1, 655* 
Wiltsi  of  which  ao  acres  of  wood,  called  Wickham-Huflbcks,  within  *       i-'    r 
the  partfb  of  Pewfiy,  a  tempore,  &c.  was  parcel,  and  that  king  Edw.  6.   pL  3.  s*  C. 
and  all  his  progenitors  and  predeceflbrs,  kings  of  England,  f ore/Jam  ***  aeon. 
prddiclam,  cum  pertinentiis,  unde,  &c.  habuerunt  &  gavifi  fuertint     £*** *T^ 
exoneratam  faf  acquietatam  immunem  &  privilegiatam  de  &  a  folu-  The  king'a 
tione  omnium  isT  Jingularum  decimarum  quarumcumque  reclori  ecclefue  lcfl*c*  <f»»U 
parochialis  de  Pewfey  pradicT ;  feu  firmario  fuo,  pro  tempore  exiftenti  chareed"bot 
folubilium  infra  foreftam  pradiclam,  feu  aliquam  inde  parccllam  cre~  his  feoffee 
fcentium,  renovantium,provenientium,  iff  contingentium,  retlori  ecclefia  AlU  not  J 
de  Pewfey  pradicla9feu  ejus  fir maria,  pro  tempore  exiftenti  folubilium,   0^™^"* 
and  that  king  Edw.  6.  by  deed  enrolled,  conveyed  the  faid  foreft  to  the  and  Auhow 
J)uke  of  Somerfet  in  fee,  and  fo  it  was  conveyed  from  him  by  mean   „  rJf  a?te* 
Conveyance  to  the  plaintiff,  the  new  Earl  of  Hertford,  in  fee%  and  mJc£.  °1 
that  the  defendant,  being  parfon  of  the  faid  parifh,  had  fued  for  Car.  C.  b» 
tithes  of  the  faid  20  acres  of  wood,  to  which  defendant  pleaded  'nComlna't 
for  a  confultation,  that  the  faid  20  acres  were  not  parcel  of  the  Cro".  c  94. 
faid  foreft,  upon  which  an  iffue  being  joined,  a  verdift  was  given  pi.  *o.  Mo- 
for  *  the  plaintiff;  and  after  it  was  moved  in  arreft  of  judgment,/^/  rant y.Com- 
this  prefcription  in  non  decimando,  which  was  laid  in  the  king  and  hwJdoubtl 
his  progenitors,  kings  of  England,  was  perfonal,  and  did  not  extend  ed  whether 
to  the  alienee  of  the  king ;  and  after  feveral  arguments  at  the  bar,  it  *'  *^** 
was  adjudged  per  totam  Curiam,  that  the  plaintiff  could  not  take  fuch  privi- 
advantage  of  this  prefcription,  without  any  argument  by  them,  kge>  or  that 
and  a  confultation  granted  accordingly,  for  that  the  ground  of  this  "  br*v°£,yc 
prefcription  was  either  becaufe  it  was  a  foreft,  and  could  not  render  annexed  to 
tithes  fo  long  as  it  was  ufed  with  wild  cattle,  fcilicet,  deer,  or  becaufe  the  crown, 
the  lung  was  not  within  the  council  of  Lateran,  which  ordains  the  t^S,^8 
-parochial  right,  or  becaufe  the  kit{g  is  perfona  mixta,  and  fo  might  the  land  is  in 
prefcribe  in  non  decimando  as  a  fpmtual  perfon,  in  all  which  cafes  *«  crown « 
it  could  not  extend  to  the  alienee  of  the  king,  the  faid  foreft  being  dif  bitionPr°  '* 


waa 


afforefted ;  and  fo  now  it  may  render  tithe  in  kind  ;  and  it  (hall  granted  de 
not  be  intended  that  any  real  compofition  or  conlideration  was  given  bc"e  cfl*» 
for  this  difcharge  without  pewing  thereof  fpccially,  no  more  than  w"rc  flww*! 
in  cafe  of  a  fpiritual  perfon  or  abbot  that  makes  fuch  prefcription.  to  the  con- 
ft  1 1  Can  B,  R.  between  the  Earl  of  He^ttord  and  Leech,  *** fuch  + 
■-*■"'  P  4  fdjudged,    ajr*       * 


3S  Dtfmeft  [or  Ziftai J 

Lands  In  «    adjudged.    Intratur,  Hill.  8  Car.  Rot.  565;  Vide  my  argumwrt 
pa^ng1"*      *n  tnis  ca^c  m  mJ  book-] 

tidies,  being  in  the  hands  of  the  king,  is  but  an  immunity  for  that  time  only.    Sty.  137.  Mich. 
»4  Car.  in  cafe  of  Banifter  v.  Wrght. 

It  was  held  upon  evidence  by  Hale  Ch,  B.  an<i  the  whole  Court,  that  the  king  14  not,  by  virtue  of 
his  prerogative,  difcharged  of  tithes  for  the  antient  demefnes  of  the  crown  j  but  that  he  is  capable  of  a 
difcharge  de  non  decimaodo  by  prefcription,  (because  he  is  yerfona  mixta,)  as  well  as  a  bifhop*  See 
a  Rep.  Biihop  of  Winchefter's  cafe.  But  if' the  king  alien  any  of  the  lands  that  he  is  fo  difcharged  of 
tithes  for,  his  patentee  (hall  pay  tithes,  and  not  only  fo,  but  the  prefcription  is  destroyed  for  erer,  though 
the  fame  lands  fhould  afterwards  come  into  the  king%s  hands  again,  by  cfebeat  or  otherwift.  Hardr.  31 5. 
pi.  7.  Mich.  14  Car.  a.  in  Soacc.   Compoft  v.  •  •  .  •  •  • 

Sid.  320.  j.  The  abbot  of  A.  was  feifed in  fee%  and  that  he  and  bisprede- 

Bowles  v.       ceJfors*  ttme  out  °f  mindy  haa  held  the  fame  difcharged  of  titbes%  and 

Atkin«,S  C.  he  granted  the  land  to  All  Souls  College  in  Oxford,  &c.     Keeling 

adjudged  ac  Ch.  J.  delivered  the  opinion  of  the  Court,  in  which  they  all  clearly 

cwdingiy.     agreed,  that  this  could  not  be  intended  of  a  difcharge  by  read  com* 

pofition,  not  being  pleaded  or  found  fo  by  the  jury,  but  a  mere 

prefcription,  and  perfonal  to  the  abbot,  and  ran  not  with  thelanj^ 

I  Lev.  185,  Trin.  18  Car.  2.   Balls  v.  A&inJfen* 


(K .  a)     Who  fhall  pay  Tithes, 

ff.  TF  n  parfon  fows  his  glebe,  and  after  leafes  over  the  land,  and 
*-  after  the  leffee  fevers  the  embleaments,  he  fliall  pay  tithes 

for  them  to  the  parfon.    P.  40  El.   B.  R,   in  Humfrey's  cafe, 

per  Fenner.] 
•  Cm.  J.  [2.  [&]  if  a  parfon  fows  his  glebe,  and  after  fells  over  the  em- 

I*cPlad*3#  bleaments,  referving  the  land,  and  the  vendee  fevers  the  embleak 
judged.  And  ments,  the  parfon  fliall  have  tithes  of  them,  notwithftanding  his 
the  Court      own  grant.     P.  40  Eliz.  B.  R.  Humfrey's  cafe.  Dubitatur.  H* 
i!I?'^aL;ii   * *  Ja*  B.  R.  between  *  Moyle  and  Ewer,  Curia,  and  affirmed 

any  one  will    ,       ^       ,       -  *  * 

Vuy  com       in  a  writ  of  error.] 

Handing  of 

the  proprietor  of  a  re&ory,  if  he  hat  not  fpecial  words  to  difcharge  it  he  ought  to  pay  tithes,  and  the 

carrying  it  away  without  letting  out  the  tithes  is  an  offence  within  the  ftatute,  and  {hall  pay  treble  daw 

mages.  ■*  Built.  183.  S.  C.  adjudged  for  the  plaintiff;  ftates  it  that  (he  -J-  plaintiff  was  pof- 

fefled  of  the  land  fown  with  corn,  (but  had  not  then  the  paribnage,)  but  that  before  fevcrancc  he  became 

parfon, 

t  [  3*  3 

Hob.  188.  [3.  If  a  parfon  fows his  glebe,  and  dies  lefon  ftverance,  and  after 

Trin.3Yc  a  IucceFar  u  induclcd,  and  after  the  executor  or  his  vendee  fevers  the 

Jac.  Harris  embleaments,  the  fucceffor  fhall  have  tithes  of  them,  for  though 

v.  Cotton,  the  executor  represents-  the  perfon  of  the  teftator,  yet  he  cannot 

an  Talon  reprefent  him  as  parfon,  inafmuch  as  another  is  indudled.   Contra 

brought  by  P.  40  El.  B.  R.  Humfrey's  cafe.  J 

the  parfon 

appropriate  i  but  the  Court  would  give  no  opinion,  becaufe  it  hanged  before  them  in  fuit.  Brown!. 
69.  S.  C.  &  S.  P.  in  aa  action  of  debt  brought  upon  the  ftatutc  2  E.  6.  and  the  Court  feeincd  to  in- 
cline that  it  would  lie. 

r**^—  %  [4.  If  a  parfon  fows  his  glebe,  and  after  is  depofed  before  JeverancSj 
Foi.  656.    ^  another  is  induded,  it  feeuis  he  fliall  have  titjies  of  his  predfc- 

ccflbr. 


"-•jiil 


fccflbr,    (Quaere,  *  whether  there  be  not  a  divexfity  where  he  dies  S.  P.  and  fr 
before  the  annunciation,  or  where  after  ? )    H.  1 1  Ja.  B.  R.  per  l£££&™ 

£uriam»3  wince ; 

per  Coke  Ch,  J*    a  Bolft.  184.  Hill.  1 1  JaeV 
*  This  feems  to  belong  to  th«  former  plea* 


5.  If  2  par/an  dem\fes  his  glebe  to  a  layman,  there  he  (hall  pay  Ifapatfoej 
tithes;  contra  of  the  parfon  himfelf,  who  referves  them  in  his  JS^!^ 
proper  hands  \  and  that  land  before  difcharged  of  tithes  (hall  be  yean,  the 
yet  difcharged  of  tithes,  yet  if  he  vsho  has  pur  chafed  ptanorand  rec-  leflee  fhall 
iory,  which  is  difcharged  of  tithes,  leafes  part  of  his  demtfnes,  the  J-J^?  vtg 
leflbr  (hall  have  tithes  thereof,  became  he  has  the  parfonage,   Br.  Brown  an* 
Diimes,  pi.  17.  cites  32  H.  8.  Wd*°f,» 

*  r        '  J  quod  fuit 

concertum.  Mo.  47.  pi.  140.  Pafch.  5  Eliz — Contra  by  Coke  Ch.  J.    1  Bolft.  184.  Hill,  x  x  lac. 
— If  the  parfon  of  a  church,  which  it  not  impropriate,  leafes  his  glebe,  the  leflee  /hall  pay  tithes  a  • 
but  otberwifc  if  it  had  been  an  impropriate  church,  becaufe  of  the  ftatute  of  3a  H.  8.  of  diflblutiom; 
cited  by  Hutton,  Serjeant.  Noy,  13a.  aj  ruled  in  the  Exchequer  in  cafe  of  Brewer  t.  Vcyfoy.  ■■ 

If  the  partem  demifes  the  gkbe,  his  leflee  fhall  pay  him  tithes.     Per  Eyre  Ch.  J.  Gibb.  79.  Trijw 
9  ft  3  Ceo.  a.  C.  B. 

6.  A  parfon  makes  a  leafe  for  years  of  parcel  of  his  glebe  la/id,  of  Cro.E.  i6r. 
the  value  of  i^L  per  ann.  rendering  13/.  rent;  adjudged  that  the  p^insr. 
leiTee  (hall  pay  the  tenths  to  the  leflbr,  not  with  (landing  his  own  Hinde,  S.C. 
leafe.  and  the  refervation  of  the  rent ;  but  there  otherwife  it  had  and  though 
been,  if  it  had  been  a  rack-rent  to  the  value  of  the  land,  Sed  quxre  mention 
of  that  diverfity.     Noy,  35.    Mich.   31  &  32  Eliz*   Perkins  v.  to  be  for  all 

Wilde.  exaction. 

and  de- 
mands, yet  a  confutation  was  granted  by  all  the  juftices,  for  Wray  faid,  that  the  words  here  are  no 
difcharge;  for  thefe  tithes  arife,  and  accrue  after,  and  are  not  things  lifting  out  of  the  land,  but  col- 
lateral and  due  jure  divino  \  and  therefore  cannot  be  difcharged  but  by  fpeeial  words  j  but  if  the  words 
had  been  as  well  for  tithes  growing  and  ariiing  upon  the  land,  as  for  other  demands,  then  perad  venture 
it  had  been  a  good  difcharge.  But  as  the  cafe  is,  it  cannot  be  intended  by  any  words,  that  he  referred 
the  rent  for  tithes,  and  fo  Gawdy  J.  did  conceive,  efpecially  as  the  cafe  here  is,  the  leafe  being  of  34 
.acres  of  land,  and  only  13s.  4J.  refcrved.  '  D.  43.  Marg.  pi.  a.  cites  S.  C.  that  it  was  re* 
faired  the  tithes  should  notpafs  by  fuch  general  words.  ■  S.  C.  cited   xx  Rep.  13.  b.  by  the  re- 

porter in  a  aota  as  rejblved  per  tot.  Cur.  that  the  tithes  ihall  not  pafs  by  fuch  general  words* 

■ 

7.  As  long  as  the  vicar  occupies  his  glebe  lands  in  his  own  hands, 
'  he  fhall  pay  no  tithes  ;  but  if  he  demifes  it  to  another,  the  lejfee  fhall 

pty  tithes  to  the  parfon  that  is  impropriate.     Brownl.  69.  14  Jac« 
Harris  v.  Cotton. 

8.  If  parfon  be  tenant  of  the  land,  and  at  this  time  land  is  dif- 
charged of  tithe  of  wood  in  his  hand,  yet  if  h&  leafes  or  fells  the 
wood,  the  lejfee  or  vendee  fhall  pay  tithes,  unlefs  he  fells  the  tithes  alfo\ 

per  Doderidge  and  Haughton.    Palm.  38.  Mich.  17  Jac.  B.  R.    [  37  J 
in  cafe  of  the  Earl  of  Clanrickard  v.  Denton. 

9.  If  a  layman  impropriator  leafes  the  glebe,  the  leflee  (ball  pay 
tithes  \  and  if  he  purchafe  other  lands  in  the  parifli,  which  are  dii> 
charged  of  tithes  in  his  hands,  and  he  demifes  them,  the  leflee 
(hall  pay  him  tithes.  Het.  31.  Mich.  3  Car.  C.  B.  Booth  ▼. 
Franklin  feid,  that  it  was  adjudged  accordingly  in  the  cafe  of 
Perkins  v.  Hinde. 

10.  Tithes  were  claimed  by  the  defendant  as  his  abfolute  inhe- 
ritance under  a  grant  from  the  king,  and  the  fame  were  decreed  fo. 

Fin.  Rep.  309.  Triii.  29  Car.  2.  Roakand  Collier  v.  Lee. 


37  £)fltae*,  [or  Ctt&ea] 


(K.  a.  2)     Payable  to  whom. 
Executors  or  Succeflbrs,  &<% 

l,  jN  trefpafs  it  was  admitted,  that  where  parifbioners  fow  the 
•*  land  the  loth  day  of  May,  and  after  the  par/on  makes  his  ex** 
ecutors  and  dies,  and  after  another  par/on  is  injlituted  and  induced, 
and  after  the  parifhioners  cut  the  corn  and  fever  the  tithes  from 
the  nine  parts,  the  executors  of  the  firft  parfon  fhall  have  the 
tithes,  and  not  the  new  parfon.  Br.  Difmes,  pi.  7.  cites 
21  H.  6.  30. 

2.  If  a  man  heps  Jbeep  in  one  parijh  until  Jheering  time y  and  then 

fells  them  into  another  parijh  ;  in  this  cafe  the  vendee  fliall  pay  the 

tithe-wool  to  the  parifti  where  they  were  depaftured  in  the  greater 

part  of  the  time  of  the  growing  of  the  wool ;  per  Williams, 

Lane,  16.  Hill,  4  Jac.  in  the  Exchequer,  Anon. 


(!.•  a)     By  whom  they  fhall  be  paid. 

#  • 

[«.  |Fa  man  fells  to  me  woody  and  J  burn  it  in  my  hwfey  the  vendor* 

*-  fhall  be  charged  for  the  tithes,  and  not  the  vendee,  for  no 

tithes  are  due  for  wood  burnt  in  my  houfe  ;  and  this  was  refolvedj 

P.  14  Ja.  B.  between  Parfon  Ellis  of  Devon  and  Drake,  and 

a  prohibition  granted  accordingly ;  although  it  was  faid,  by  the 

civil  laruy  the  parfon  hath  ele£tion  to  fue  either  of  them ;  but  th» 

erodes  the  common  law.] 

&0.C137.       [2.  If  A.  agijls  the  cattle  of  a  f  ranger  in  his  land,  the  parfon 

pl.zo.  S.C.  jp^^yfuethe  owner  of  the  land  tor  the  tithes  of  the  pafture;  for 

does  not  a*,  otherwife  it  would  be  very  inconvenient  for  the  parfon  to  fue 

pear—     every  owner  of  cattle,  and  it  would  be  very  hard  to  know,  and 

J*  *5^  p1-  "infinite.     Mich.  7  Car.  B.  R.  between  Facet  and  Lange,  pet 

feemedto       Curiam.] 

the  Court  in 

reafon  that  a  fait  was  well  brought  againft  the  owner,  but  be  that  as  it  will,  it  belongs  to  the  Court 
Chriftian  to  determine  which  of  them  ought  to  be  fued,  and  therefore  far  this  reafon  as  to  this  point 
a  confulution  was  granted.— S.  C.  cited  Hardr.  35.  pi.  *.  by  the  name  of  Fare  v.  Caoge,  as  held 
that  tithes  ihall  be  paid  for  agiftment  of  cattle  by  the  occupier  or  the  lands. 

3.  Where  grafs  is  cut  and  made  into  reeks  or  cocks,  and  afterwards 
fold,  the  parfon  cannot  fue  the  vendee  for  the  tithes  thereof,  but 
mult  fue  him  who  fevered  it.  2  Roll.  Rep.  78.  Hill.  16  Jac 
B.  R.  Cannon's  cafe. 
F  38  1  4-  If  a  Jlrdnger  tales  emblements  before  fiverance  from  the  tithes* 
the  parfon  Jball  fue  in  the  fpiritual  court  for  tithes  againft  the  tref* 
paffory  and  not  againft  the  tertenant ;  per  Ley  Ch.  J.  2  Roll, 
Rep.  440.  Trin.  21  Jac,  B.  R.  in  cafe  of  Gwyn  v.  Merry- 
weather. 


Dffinctf,  {or  Cttf>w/J  fl 


J.  In  a  bill  in  equity  for  the  tithes  of  a  nurfery  fold ;  the  Court 
Was  of  opinion,  that  if  the  owner  fells  them,  and  pulls  them  up  him- 
felfj  he  (hall  pay  the  tithes ;  but  if  he  fell  them  particularly  tQ 
another  [after  feverance]  the  vendee  (hall  pay  the  tithes  *,  as  in 
cafe  of  tithes  of  corn,  if  corn  be  fold  (landing,  the  vendee  (hall 
pay  the  tithes ;  but  if  he  fell  it  after  feverance,  the  vendor  mud. 
Hardr.  380,  381.  pi.  9.  Mich  \6  Car.  2.  in  Scacc.  Grant*. 
Jiedding  and  Ball. 

6.  Upon  hearing  the  caufe  above,  divers  doubts  and  queftions 
were  made  5  as  ift,  Whether  tithes  ihould  be  paid  if  they  yielded 
mother  fruit?  2dly,  Whether  tithes  fhould  be  paid^r  thofe  trees 
that  yield  fruit  which  pay  tithes?  3dly,  If  fome  yield  fruit  and 
others  not,  whether  or  no  thofe  that  yield  fruit,  privilege  and  ex- 
empt the  other  which  yield  none,  when  they  are  all  fold  toge- 
ther ?  4thly,  Whether  tithes  (hall  be  paid  for  them  when  fold  and 
pranfplanted  in  another  parifb  ?  Et  adjornatur.  But  afterwards 
tithes  were  decreed  in  all  fuch  cafes.  Hardr.  380,  381.  Mich. 
l6  Car.  2.  in  Scacc.    Grant  v.  Hedding  and  Ball. 

7.  The  plaintiff  being  reftor  of  the  parifh  of  Hemyoke,  in 
Devonfhire,  brought  a  bill  for  agiftment  tithes  again  ft  the  agifter; 
the  cafe  appeared  to  be  thus,  defendanfs  father  lived  in  the  parijb% 
and  rented  a  farm  there,  defendant  lived  with  him,  and  he  being  a 
butcher j  and  renting  a  farm  in  an  adjacent  parifh,  frequently  brought 
cattle  and  put  them  in  Ins  fathers  ground  for  two  or  three  nights,  and 
fometinus  killed  fome  of  them  off,  but  generally  fent  them  to  his  own 
farm.     The  queftion  was,  whether  the  owner  of  the  land,  or  the 

owner  of  the  cattle,  fhould  pay  agiftment  tithes  ?  Ch.  Baron  and 
Other  barons  agreed,  that  the  demand  ought  to  have  been  againft 
the  occupier  of  the  land  for  the  agiftment  tithe  if  any  had  been 
due,  but  they  thought  in  this  cafe  nothing  appeared  due.  And 
Baron  Page  laid,  that  as  to  what  had  been  faid  that  the  demand 
might  be  either  againft  occupier  or  agifter,  that  could  not  be  5  for 
the  fame  duty  could  not  arifc  in  two  different  perfons  at  the  fame 
fjme.~    MS.  Rep.  in  Scacc.    Fifher  v.  Lemen. 


(M.  a)     Tithes  Perfonal.  ;    ' 

What  fhall  be  faid  Perfonal  Tithes. 

£1 .    A   Perfonal  tithe  is  the  tenth  part  of  the  clear  gain  qua  debentur 
-**>  ex  opere  perfbnali,  his  charges  and  e*pences>  according  to  his 
eftate,   condition,  or  degree,  to  be  firft  deducled.     Co.  Magna. 
Charta,  62*.  657.  649.] 

[a.  Tithes  of  fifb  taken  at  IJlandx  or  of  herrings  or  pilchards,   •  $u  ^ 
upon  the  fea,  are  perfonal  tithes.     Mich.  14  Ja.  B.  R.    *  Gos-   pi.  4.  and 
lin  and  Horden,  per  Dodderidge.     H.  14  Car.  B.  R.  faid  by  f1Jcs'c'an* 
Juftice  Jones,  that  in  an  appeal  out  of  Ireland  to  the  delegates   there!** 
Jierej  in  my  Lord  Desmond's  cafe,  it  was  affrced  by  all  the  civi- 
lians, 


?39  Dittoes  [ot  Ctt&e*,] 

Iraris,'  that  tithes  perfonal  taken  in  the  fea  out  of  any  parifli  art) 
due  dcdu£Hs  expenfis,  and  not  tithes  in  kind.    Co.  Magna  Ch?ita» 

$21-] 

Tithe  of  *  [3,  Tithes  of  falling -mills  */«/  paper-mills  arc  perfonal  tithes* 

"fen*?       Co.  MagnaCharta,  621.J 

tithes,  per  Coke  Ck.  J.  Roil.  Rip.  405.  pi.  15.    Jake's  cafe  Sec  (Q^l  pi*  xg.  aodtboi 

poces  there*  v 

Cwth.  21  j.  £4.  The  tithes  of  a  ewrft^mlU  are  not'  perfona!,  but  prediaj  or 
JkM.3irT"  m*xeclj>  ant*  °f  this  according  to  the  cuftom  of  the  realm,  the 
B.ft.Gum-  miller  ought  to  pay  the  tenth  toU~di/b  for  tithes.  Contra*  Co. 
Wev.Fai-     Magna  Charta,  621.] 

$•  P.  the  Court  doubted  what  tithes  ought  to  be  paid  out  of  a  trthaHe  mill  $  whether  only  perfonal 
tithes,  viz.  the  10th  of  the  clear  gain,  or  elfe  predial  tithes,  viz.  the  tenth  of  ail  the  income  in  ge- 
aeral,  and  therefore  a  prohibition  was  granted  generally,  on  purpose  that  the  point  might  come  before 
tbem  upon  a  declaration  and  demurrer  to  it,  {o  that  the  matter  might  receive  a  foleron  determination 
ky  the  Cojrt.— —  Show.  181.  GumJcy  v.  F»JJeenh«tm.  S.  C.  and  by  Hok  Ch.  J.  the  teatb 
toll-difli  is  the, tithe  j  it  is  not  the  owner  of  the  mil),  nor  the  owner  of  the  grain,  that  Was  tjie  profit* 
fr»t  the  miller;  and  this  is  a  predial  tithe,  becaufe  payable  le&ori  loci,  viz.  where  the  mill,  is,  and  no^ 
merely  where  the  parfon  lives.     It  feemj  reafonable,  that  the  parfon  ihouid  have  the   10th  toll-dirtk. 

yicrjornatw. 4  Mod.  45.     Grimly  v.  Fawlkingham,  S.  C.  but  S.  P.  does  not  appear.  * 

The  defendant  had  libelled  in  the  fpi  ritual  court  for  the  tithe  of  acorn. mill  as  predial  tithe.  The  plain- 
tifffet  forth  in  his  anfwer,  that  he  conceived  the  tithe  of  a  corn-mill  to  be  a  ptrfonal  tithe  ;  and  therev 
Jbre  prayed  to  be  allowed  all  his  neceflary  charges  in  attending  the  mill  before  the  tithe  (hall  be  paid. 
The  judge  over-ruled  this  pica,  and  decreed  that  the  plaintiff'  fliouid  pay  thefe  tithes  without  any  fuch 
deduction.  Upon  which  Mr.  Dennifon  moved  for  •  prohibition,  and  cited  the  cafe  of  Chambiklaik 
v.  Clifton*  determined  in  the  houfe  of  lords  the  20th  of  June  1706,  wherein  it  was  refolved,  that 
the  tithe  of  a  corn  mill  was  perfbnal  tithe ;  accordingly  a  rule  was  made  to  fltcw  caufit.  a  Barnard* 
Rep.  u>  B.  R.  336.  Mich.  7  Geo.  2.     Dooalt  v.  Lowther. 

It  watde-         r,  Mr.  Newte  being,  re&or  of  the  portions  of  Pitt  and  Tid-' 

f  TiCfd  in  fn*  OX 

houfeof  comb,  of  the  reftory  and  parifh  church  of  Tiverton,  in  com* 

pern,  on  Devon,  and  an  horfe-mill  for  the  grinding  of  malt  being  ere&ed 

appeal  from  within  the  faid  portions  by  the  corporation  of  the  faid  borough* 

Exchequer*  .w^°  *n  l&99  ^ad  leafed  the  fame  to  the  appellants  for  three  years, 

that  the  at  30I.  per  annum.    Newte  preferred  his  bill  in  the  Exchequer, 

tithes  of  a  Mich.  3  Ann.  and  on  *oth  February  1705,  the  caufe  was  heard 

fttfmal  anc*  debated,  and  .the  Court   took  time   to  deliver   their  opt* 

tithes.  n ions  until  the  next  term  after;  and  on  22d  April  1706,  the 
qpinft  fev«,  Cc>urt  of  Exchequer  were  unanimoufly  of  opinion,  that  tithes  were 

authorities  due  f°r  this  new  erefted  mill,  and  that  fuch  tithe  was  the  tenth 

or  tout*  in  toll-difh,  and  decreed  the  appellants  to  account  with  the  refpon- 

thd  thurm  dcnt  accor^ingly,  viz.  from  the  8th  of  May  1699,  to  the  8th  of 

confluence  May  1701,  and  alfo  to  pay  cofts ;  from  which  decree  the  defend-, 

©f  their  be-  ants  in  the  Exchequer  appealed  to  the  Houfe  of  Lords.  1.  Becaufe 

tithes"^*1  l^c  t^t^ic  °^  an  ^cr^e  malt-mill  was  a  perfonal  tithe,  for  there  was 

the  tenth  i*o  natural  incteafe  from  it,  but  only  a  profit  arifing  from  the  irv- 

toU  or  tenth  vent  ion  of  a  machine,  and  the  labour  of  a  man  and  horfe  \  and  if 

corn  groond  **  were  P^f011^*  the  fame  could  only  be  for  the  tenth  of  the  neat. 

Wongs  to  profit,  deducting  all  charges.     2.  If  a  perfonal  tithe  was  due  for. 

vthe  parfon,  fuch  mill,  it  was  only  due  where  perfonal  tithes  have  been  by 

tarto/tbe  cuft°m  PaW  for  40  years  before  the  ftatute  of  E.  <5.     3.  The  ap*. 

<ltar pr-jitsy  pellants  only  took  2d.  per  bufiiel  for  grinding,  and  the.refpon- 

afterthe  dent  ^id  n0{  pr0ve  any  cuftom,  nor  the  value  of  the  tenth  tott- 

•rtS!ng°the  difli,  nor  any  other  toll  to  be  ukou  by  the  appellants.    4.  Tha^ 

the 
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Ac  tenth  toll-difh  would  be  more  fometimes  than  the  whole  pro*  »W,  an4 
jwrietors  gains,  confidering  the  ex  pence  of  ere&ing  and  maintain-  ^ha***!^ 
ing  this  mill.    5*  That  die  corn  will  pay  tithe  twice,  for  that  moft   &£*!*$, 
of  the  corn  that  was  fo  ground  was  grown  within  the  fame  pa-  horfw,  «"* 
xifh.  and  fo  the  tenth  paid  to  the  refpondent  in  the  field  \  and  if  2^^. 
any  was  ground  that  grew  elfewhere,  the  fame  did  in  like  man-  dutferf. 
ncr  pay  die  tenth  to  the  incumbent  where  it  grew.     6.  This  de-  Abr«  £<!■• 
cree  will  introduce  a  new  fort  of  tithe,  and  will  affeft  a  great  S^'^6** 
many  people  in  Ixmdon  where  there  are  many  fuch  mills,  and  Chamber 
imc  thoufands  of  them  are  in  other  parts  of  the  *  kingdom,  and  ,*lfl — — • 
if  this  decree  be  affirmed  they  muft  all  pay  tithes.     On  the  re-  j'wnw/f 
fpondent's  part  it  was  iniifted,   1.  That  tithes  were  due  both  by  Rep.  463. 
the  canon  and  ftatute  law  for  new  erected  mills;  that  tithes  were  "^rcrmm- 
by  the  canons  due  for  all  mills,  and  by  Artie.  Cler.  cap.  5.  for  h<wie<f 
new  erc&cd  mills,  which  exprefsly  provides  that  no  prohibition  Jh all  lords  upon 
lie  in  fuch  a  cafe.     2.  That  there  had  been  from  time  to  time  fe-  *n  aPP"| 
vera!  refolutions  and  decrees  for  tithes  of  mills.     3.  That  the  reft  /^Tof  tf* 
of  the  mills  within  the  refpondent's  portions  had  all  along  paid,  Court  of 
and  did  ftiil  pay,  tithe  or  a  compofition  for  the  fame,  and  every  E*chf*?^» 
modus  for  a  mill  proves  tithes  to  be  due,  if  they  were  not  dil-  biljfwai 
charged  by  fuch  modus.     4.  That  it  was  a  predial  tithe,  and  the  brought  for 
tenth  toil-dhli  payable  for  the  fame,  and  fo  was  both  the  canon  *,iC  t[thc$  "f 
and  cuftom  'and  ufage  of  this  kingdom.     5.  That  this  was  not  a  jn  Tivcra*, 
double  tithe,  for  it  was  paid  by  different  perfons  and  for  different  »«  Heron- 
purpofes,  viz.  In  the  firft  cafe  by  the  owner  of  die  corn;  and  in  J^'  ^* 
the  fecond  cafe  by  the  owner  of  the  mill.     This  caufe  was  heard  iordidctec- 
at  the  bar  of  the  Houfe  of  Lords  Monday  20  January  £706-7,  and  mined,  with 
upon  fome  debate  in  the  houfe,  the  confuleration  of  tithes  pre-  ^"fuJ^ 
dial  mixed  or  perfonal  were  due  for  fuch  a  mill,  and  if  any  due  in  (whereof* 
what  manner  payable,  was  referred  to  the  judges,  who  after  fe-  HoicCh.  j. 
▼era!  adjournments  attended  in  the  houfe  on  the  1 7th  clay  of  Fe-  Jhat  miiu 
binary  following  5  and  all  the  judges  of  the  King's- Bench  and  were  tirhc- 
Common-Pieas  (except  Juftice  Powell)  were  of  opinion  unani-  a£Ie,,but 
moufly,  that  the  tithe  due  for  a  new  ere&ed  malt-mill  was  a  per-  waTa  6^!"* 
fonal  tkhe  only,  and  Ch.  J.  Holt  and  Ch.  J.  Trevor  held,  that  fonal  tithe, 
there  was  no  tithe  due  at  all  for  fuch  mill,  becaufe  a  perfonal  and  fo  ^s^ 
tithe  was  due  only  where  it  had  been  paid  within  40  years  before,  wt  o/the 
according  to  the  ftatute  of  2   &   3  E.  6.  cap.  13.  f.  7.     Upon  c.'esr  gain,* 
which  the  lord*  reyerfed  the  decree  of  the  Exchequer,  but  or-  aftcr  a11 
dered  that  Mr.  Newte  fhould  be  paid  the  tenth  part  of  the  profits,  S^ges  and 
he  deducting  all  charges  and  expences,  as  reparations,  &c.  and  expences  de- 
that  the  appellants  fhould  account  with  him  in  the  Court  of  Ex-  Ju^cdt! And 
chequer  for  thefe  profits,  &c.  Monday  1 7th  day  of  February  1 706.  authority  of 
It  is  ordered  and  adjudged  by  the  lords  fpiritual  and  temporal  in  this  "fr> 
parliament  affembled,  that  the  decree  of  the  Court  of  Exchequer  ^th^  Rdu 
complained  of  in  the  petition  of  Roger  Chamberlain  and  Francis  draud, 
Piympton  fhail  be  and  is  hereby  reverfed  ;  and  that  the  plaintuT  in  } rin- J  72*» 
the  court  below  John  Newte  (the  now  refpondent)  do  recover  his  carictonC. 
tithes  of  the  laid  mill  in  die  nature  of  a  perfonal  tithe  only ;  that  is  Biightwdll 
$0  fay,  tie  tenth  part  of  the  cUar  profits  oriling  from  corn  ground,  in  thc  ""*' ltt 
tbi  juid.wll*  ovirattdfihvt  all  incident  charges  i  and  to  that  end  Swi^top^ 

an> 
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tithes,  but  ah  account  is  to  be  taken  of  the  profits  of  the  faid  mill,  atrf 

fltfoid^  charges  for  the  time  paft  within  the  time  of  the  demand  of  the 

only  paid  as  plaintiff  John  Newte's  bill  in  the  Exchequer  and  fince,  and  the 

a  perfonai  faid  tithes  do  fo  continue  to  be  paid  for  the  future.     And  it  is 

^Wmi.'s  hereby  ordered  that  the  faid  Court  of  Exchequer  do  caufe  the 

Rep.  463.  faid  account  to  be  taken,  and  what  fhould  be  found  due  thereon 

Tithe  for  pay  accordingly.     MS.  Rep.  Mich.  Vac.  5  Ann.  Chamberlain 

Zfig"  ScaTv.Newte. 

fonal,  for  it  is  not  natural  increafe,  being  only  profit  anting  from  the  invention  of  a  machine,  and  the 
labour  of  man  and  horfc,  and  perfonai  can  only  be  for  the  tithes  of  the  neat  profit,  deducting  aU  chaqpa* 
MS.  Tab.  January  ao,  1706.    Chamberiayn  v.  Plympton. 


S.  P.  does 
sot  appear. 


[  41  ]  '  (N.  a)     Perfonai  Tithes* 

,  In  what  Cafes  they  are  due.     Of  what  Things  they 

fhall  be  paid. 

[1.  Tt^r  O  perfonai  tithes  {hall  be  paid  out  of  the  clear  gains  of  the 

*■  7  party.    Mich.  14  Ja.  B.  R.  per  Curiam.] 

itoll.  R  [2.  As  if  the  owner  of  a  Jbip  lends  it  to  mariners  to  go  to  IJland 

419/pl.  5.  for  fifh,  upon  a  certain  quantity  of  fifb  to  be  paid  to  him  upon  their  re- 

S*  £' i"l     turn,  no  tithes  upon  their  return  (hall  be  paid  by  the  mariners  to 

the  parfon  out  of  thofe  fifh  which  the  owner  (hall  have  for  the  hire 

of  hisfliip,  becaufe  this  is  a  perfonai  tithe,  and  for  that  that  is  but 

of  the  clear  gain ;  and  fo  in  Devon  upon  the  hire  of  a  {hip  or  boat 

tQ  take  pilchards  or  herrings.  Mich.  14  Ja.  B.  R.  per  Doderidge* 

in  Goslin  and  Hordbn's  case.] 

[3.  If  a  man  pur  chafes  an  houfefor  300/.  and  fells  it' again  in  a 
•  Fol.  657.  fhort  time  for  500/.  yet  no  tithe  {hall  be  paid  of  the  gain  (*) 
thereof j  for  this  is  againft  the  common  law.     M*  1 1  Ja.   B.  R. 
between    Da  vies    and   Tolbin    refohred,   and    a  prohibition 
granted.] 

5.  2  is?  3  E.  6.  cap.  13.  f.  7.  Every  per/on  exercijing  merchan- 
dizes, bargaining  and  fellings  cloaihing,  handicraft,  or  any  *  other  art 
or  faculty,  being  fuch  perfons  and  in  fuch  places  as  within  thefe  40 
years  have  ufed  to  pay  perfonai  tithes,  or  of  right  ought  to  pay  other 
than  fuch  as  the  common  day-labourers,  fhall  yearly  at  or  before  Eafier- 
pay  for  his  perfonai  tithes  the  tenth  part  of  his  clear  gains,  his  charges 
and  expences  according  to  bis  efiate  or  degree  to  be  deducted. 

6.  S.  8*    In  all  fuch  places  where  handicraft/men  have  ufed  to  pay 
their  tithes  within  thefe  40  years,  the  fame  cufiom  fhall  continue. 

7.  2  E.  6.  cap.  13.  /  9.    If  anyperfon  refufe  to  pay  his  perfonai 
tithes,  it  fhall  be  lawful  to  the  ordinary  of  the  diocefe  where  the  party 
is  dwelling,  to  call  the  party  before  kirn,  and  examine  him  by  all  lawful 
means,  other  than  by  the  parties  own  oath,  concerning  the  payment  of 
the  faid  perfonai  tithes. 

8.  A 
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8.  A  parfon  libelled  in  the  fpiritual  court  agajtfl  an  tnnktfpet 
for  tithes  of  the  profits  of  his  kitchen,  Jlables,  and  wine-cellar ,,  and 
alleged  in  his  libel  that  he  made  great  gain  in  felling  his  beer, 
which  he  bought  for  500I.  and  fold  it  for  ioool.  that  negotiando 
&  traficandohe  gained  in  the  whole  3000 1.  and  better \  the  Court 
granted  a  prohibition.  2  Built,  ft&u  Mich*  11  Jac.  Dolley  v. 
X)avi&. 


(O.  a)  Tithes  Extra-parocbiaL  Who  may  have  them. 

£l,    A  NT  Jf ranger  may  have  a  portion  of  tithes  in  the  parifb  of 
«**  another  parfon.      14H.  4.  17.  44  AfT.  25.] 

[2,  3  E.  1.  Rotulo  Claufarum  Membrana  3.  the  Abbot  de  Bur- 
go  Petri  had  by  the  charters  of  divers  kings  decimam  venationis 
capt9  in  forefis  regis  infra  comitatum  Northt'  8  E.  1.  Rot.  Clau- 
farum, M.  2.  accordingly  in  forefta  regisS  citraTrentham.J  C  42  1 

[3.    13  E.  i.  Rotulo  Patentium,  M.  6.  tlie  dean  and  chapter  *  Quaere,  if 
*  ML  S.  had  the  tithe  in  forefta  de  Claringdon  «x  conceifione  this  **  not 
regis-]  fjftt 

to  figniFy  New  Strum,  which  is  but  »  fmall  diftancc  from  Clarendon. 

[4.  The  king  (hall  have  the  tithe  in  places  which  are  out  of  any  t  Br-  Scire 
parifli,  as  in  forefts,  and  the  like,  and  may. grant  them  by  his  let-  Faci*8».  Pl» 
ters  patents,  and  the  patentee  (hall  have  them,     f  22  Afl;  75.  D.  ll*Aff™c. 
Proxys,  4  Co.  2.  the  Bifliop  of  Winchefter,  44,  for  he  is  perfona  —Br.  Dif/ 
mixta  J  »M»  pl«  *<>• 

cites  S   C 
Br.  Pitentt,  pi.  33.  cites  S.  C Br.  Prerogative,  pi.  47.  cites  9.  C. Br.  Prero- 
gative, pi.  143.  cite*  S.  C— — Br.  Jurifdi&ion,  pi.  64.  cites  S.  C. 

[5.  Libro  Parliamentorum,  fol.  19.  inter  placita  in  parliamento  *  inft.«47. 

18  E.  1.  the  Prior  of  Carliol  and  the  Bifhop  of  Carliol's  cafe    f?merecor4 
it  is  there  feid,  that  the  tithes  of  land  within  a  fore/?,  which  is  out  s^fpTa) 
ef  any  parifb,  belongs  to  the  king,  becaufe  he  is  forefta  pnedift'  pi.  *•  # 
villas  sedificare,  ecclefias  conftruere,  terras  aflertare,  &  ecclefias 
illas,  cum  decimis  terrarum  illarum,  pro  voluntate  fua  cuicunque 
voluerit  conferre  potcft,  eo  quod  forefta  ilia  non  eft  infra  limifes 
alicujus  parochiae.] 

6.  There  is  a  fenn  called  Wildmore,  in  com'  Lincoln,  which  is 
not  known  to  be  in  any  parifh  within.  Whereupon  it  was  or- 
dered in  the  Exchequer  that  in  this  cafe  the  tithes  (hall  be  paid  to 
the  parfon,  vicar,  or  penfionary,  &V.  where  the  owner  of  the  cattle  in- 
habits 1  but  if  the  tithes  have  been  paid  to  the  parfon  of  any  parifb^ 
time  out  of  tnind,  &c.  though  it  is  not  known  in  what  parifb  the  moor 
or  common  is,  they  fball  be  continued  to  be  paid  in  the  fame  parifb 
where  they  have  been  ufed  to  be  paid.  But  where  no  ufe  of  pay- 
ment had  been  as  before,  nor  the  parifli  certainly  known,  they 
(hall  be  paid  to  the  parfon  or  vicar  where  the  owner  dwells,  by  zr 
provifo  in  the  ftatute  2  E.  6.  cap.  13.  Sav.  60, 61.  pi.  136.  7  Mav,: 
%6  Eliz.  in  Scacc.    Wildmore  Fenn's  cafe.  '  • 

13  7.  Tht 
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biAopofthe  "»g  on  lands  not  afligned  to  any  parifh  within  hisdiocefe;  yet 
dioceie  fall  this  canon  being  againft  the  law  of  the  land,  never  had  allow- 
hare  the  ance  within  this  realm,  for  in  fuch  part  of  the  forcfts  as  are  out 
fands  not      °^  an7  paries,  the  king  fhall  have  them.     2  Inft.  647. 

within  any  parifli  there,  but  in  England  the  king  fhall  have  them  by  the  cuftom  of  the  realm 5  At%+ 
quod  fuit  concefiura  per  Coke-  and  Hobart,  that  the  king  Ihatl  hav*  them.     Roll.  Rep.  454.  HiU.  - 
X4  J»Q*  in  Cam.  Scacc. 

8.  If  lands  are  difafforefedy  and  be  within  a  parifh,  they  ought 
to  pay  tithes  \  for  their  riot  paying  tithes,  beihg  in  the  hands  of 
the  king,  is  but  an  immunity  for  that  time  only.  Sty.  137.  Mich* 
24  Can     Banifter  v.  Wright. 

9!  The  par/on  of  the  reftory  of  A.  by  right  of  prefcription^  hath 
interejl  in  and  to  the  predial  tithes  in  the  parijb  of  B.  where  there  are 
divers  barren  heaths  and  wafte  grounds  converted  into  tillage y  which 
never  before  yielded  any  profit  to  the  church ;  the  parifli  church 
ef  2?.  fhall  have  thefe  tithes ,  becaufe  they  are  decima  novalium,  viz. 
arifing  of  fuch  grounds  as  never  were  manured,  nor  yielded  any 
profit  at  all  to  the  church  before ;  becaufe  by  the  foundation  of 
every  church,  the  tithes  in  general  of  that  and  every  parifli  are 
due  to  their  own  proper  and  peculiar  church.  Now  forafmuch 
as  the  church  of  A.  &c.  could  never  before  be  in  the  poflefiion 
T  4 j  2  °f  ^c  tithes  of  thefe  wafte  grounds,  becaufe  they  never  were  in 
being,  and  becaufe  the  law  is  tantum  prefcriptum  6ft ^quantum  eft 
pofleflum  8c  non  plus  j  and  alfo  becaufe  prescription  is  not  extended 
ad  futura,  viz.  it  reaches  not  to  profits  of  tithable  grounds  to 
come,  it  ftandeth  with  great  equity  that  the  church  of  B.  fliould 
reap  and  receive  thefe  tithes.  The  Tithing  Table,  7,  8.  cites  fe- 
veral  books  of  the  civil  law. 


(P.  a)     [Tithes  Extra-parochial.] 
To  whom  they  belong  de  Jure.  % 

i 

Br.  Scire      £1.  **pHE  tithes  of  fuch  places  as  are  out  of  any  parijb  belong  de 

js*!*  cit£  Jurc  t0  thc  kinS>  as  forcfts>  and  fuch  like*     M  Afl;  IS:  h 

s.c.—*-     per  Thorpe.] 

See  (O.  a) 

fL  4.  and  the  notes  there.    See  (O.  a)  pi.  $, 

[2.  18  E.  i.  Libro  Parliamentorum,  19.  b.  upon  a  fuit  for 
tithe  between  the  parfon  and  the  grantee  of  the  king,  &c.  Wil- 
Kelmus,  qui  feqnitur  pro  domino  rege,  dicit,  quod  decimx  pr«- 
di£tae  ad  dominum  regem  pertinem,  &  ad  nullum  alium,  quia' 
dicit,  quod  pradi£tee  placeae  funt  infra  bundas  forejla  ipjius  domini 
regis  de  Inglewood,  &  quod  ipfe  dominus  rex  in  forefta  fua  prsediftaf 
villas  aedincare,  ecclefias  conftruefc,  terras  affertare,  &  ecclefias 
illas,  cum  decimjs  terrarum  illarum,  pro  voluntate  fua  cuicunqua 
Yoluerit  conferre  poteft,  eo  quod  forefta  ilia  noft  eft  infra  limited 
10  .  ■  alicujui 
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slieujus  paTochise  &  petit  quod  decimae  Ills  domino  regi  remaneanf, 

prout  debent  ratione  praedictae,  &c.  J  . 

3.  2  Is.  6.  r^.  13.^3.  Every per/on  which  Jb all  have  any  beafs 

or  cattle  titbable  depafluring  on  any  wafte  of:  common  gnund,  whereof 
the  parifb  is  not  certainly  known,  Jball  pay  their  tithes  for  the  increafe 
of  the  /aid  cattle  to  the  parfon,  owner ,  or  their  farmer s>  of  the  parijb 
or  place  where  the  owner  of  the  /aid  cattle  inhabiteth* 

4.  S.  4.  No  perfon  Jhall  be  fued  or  compelled  to  pay  tithes  for  any 
lands,  which  by  the  laws  of  this  realm,  or  by  any  privilege  or  pre- 
emption are  not  chargeable  with  fuch  tithes,  or  that  be  difcharged  by 
any  compofitipn  real. 

5.  Libel  by  a  vicar  for  tithes  of  young  cattle,  and  furmifed, 
that  the  defendant  was  feifed  of  lands  in  Middlefex,  of  which 
pariih  he  was  vicar,  and  that  the  defendant  had  common  in  a  great 
wafte  called  Sedgmore  Common,  as  belonging  to  the  lands  in  Mid- 
dlefex, and  put  his  cattle  into  the  faid  common j  the  defendant 
fuggefted  for  a  prohibition,  that  the  land,  where  his  cattle  went 
was  not  within  the  pariih  in  Middlefex,  but  no  prohibition  was 
granted,  becaufe  of  the  claufe  in  the  flat.  2  E.  6.  cap.  13.  that 
tithes  of  the  cattle  feeding  in  a  wafte  or  cpmmon  where  the  pa- 
rifli  is  not  certainly  known,  fhall  be  paid  to  the  parfon  of  the  pa- 
riih where  the  owner  of  the  cattle  lives.  Mod.  216.  pi.  3.  Trin.  . 
28  Car.  2.  C.  B.  Anon. 

6.  Bill  brought  by  the  reftor  of  S.  for  tithes  of  beafts  fed  upon 

a  common.     Defendant  by  anfwer  infills,  that  the  common  extends 

into  feveral  parijbes,  and  that  the  cuftom  was,  that  every  farmer 

ihould  pay  tithes  to  the  re&or  where  he  lived,  and  that  he  lived 

in  another  pariih,  and  he  paid  the  tithes  to  that  re&or ;  but  there 

being  proof  that  the  cattle  was  driven  upon  that  part  of  the  common 

thai  lies  in  5.  there  was  a  decree  for  the  reftor  of  S.  but  reverfed 

becaufe  the  cuftom  was  good,  there  being  no  inclofures.     MS.    • 

Tab.  Jan.  17 10.    Mickleburgh  v.  Crifp. 


(Q^a)     Payable.     At  what  Place*  C  44  ] 

I.  pRESCRIPTION  to  pay  the  tithe-milk  at  the  parfonage-  Tithe-milk 

*     hottfc,  or  at  any  other  place,  is  good  enough.    Per  Pop-  ^^f6" 

ham.     Cro.  E.  609.  pi.  15.    Pafch.    40  Eliz.    B.  R.    in  cafe  of  the  parfon- 

Auften  v.  Lucas.  age-boufe; 

per  Ray- 
mond B.  becaufe  where  there  is  no  cuftom,  the  common  law  prevails ;  but  Ld.  Ch.  B.  and  the  other 
two  barons  agreed  that  it  (hould  be  delivered  in  the  church- fcnl,  becaufe  the  neighbouring  pariJhel  did 
fo  j  and  fo  it  was  decreed*     Raym.  278.  Pafch.  31  Car.  2.  in  Scacc.     Dod  v.  Jngleton.  —  Freem. 

Rep.  329.  pi.  409.  S.  C.  ruled  accordingly. S.  C  cited  12  Mod.  206.  by  Holt  Ch.  J.  who 

laid  that  this  was  a  mere  equitable  decree,  guided  by  the  cuftom  of  the  neighbouring  pariihes  \  and  that 
a  parishioner  is  not  obliged  of  common  right  to  deliver  his  lithe-milk  either  at  the  vicarage-houle  or 

church-porch,  but  only  to  fet  them  out. Ld.  Raym.  Rep.  359.  cite9  S.  C.  and  Rokeby  J.  held 

according  to  Raym.  but  Holt  Ch.  J.  contra,  and  cited  3  Cro.  609.  Auftjn  v.  Lucas,  whete  Popham 
held,  that  a  prescription  to  pay  it  at  the  parfon's  houfc  is  a  gocd  modus,  and  that  the  reiolvtion  in  Raym* 
is  an  equitable  one. 

V01.  IX  E  a.  A 
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2.  A  cttftom  was  laid  to  pay  tithe-milk  of  cows  to  the  vicar** 
ftc.  at  the  place  where  the  cows  were  milked*  It  was  argued  that 
this  cuftom  was  void  for  uncertainty,  there  being  no  place'  cer- 
tain mentioned,  fo  that  it  is  in  the  power  of  the  owner  upon  the 
tithing  nights  and  mornings  to  milk  them  in  feveral  places,  and 
there  leave  the  milk,  which  being  to  be  paid  on  certain  evenings 
and  mornings,  it  would  be  impoflible  for  the  vicar  to  have  fo  many 
fervants  to  attend  at  every  milking  place  to  take  the  milk,  and  fo 
may  be  deprived  of  it ;  befides  in  law,  tithe-milk  in  kind  ought 
to  be  carried  by  the  proprietor  either  to  the  parfonage-houfe  or  to 
the  church-porch.  The  court  held  the  cuftom  void.  Carth.  46 1 « 
Mich.  10  W.  3*  B.  R.    Hill  v.  Vaux. 


(R.  a)     Payable,     At  what  Time. 


it  'TPHE  tithes  belong  to  the  par/on  as  foon  as  fevered  by  the  pa- 

*  rifhioners ;  per  Manwood  J.     3  Le.  24.    pi.  50.  •  Mich. 
15EHZ.  C.  B.  in  cafe  of  Tottenham  v.  Bedingfield. 

2.  Tithes  ought  to  be  paid  as  foon  as  the  tenth  part  can  be  well 
fevered  from  the  nine,  if  there  be  no  cuftom  to  the  contrary  j  and 

fo  it  is  for  corn  and  hay,  as  foon  as  it  is  made  into  fhocks  or  cocks. 
Freem.  Rep.  335.  pi.  416.  Mich.  1698.  in  Scacc.  Anon. 

3.  All  tithes  ought  to  be  paid  fo  foon  as  they  may  be  fit  for  the, 
parfon  to  receive  them  ;  fo  calves  at  fuch  an  age,  and  other  thing* 
as  the  matter  will  bear.    Raym.  277.  Pafch.  13  Car.  2.  in  Scacc* 
Dod  v*  Ingleton* 

C  45  B     (S.  a)     Payable^     In  what  Cafes,  though  there  is 

no  Produdt. 

I.  TXfHEN  tithes  are  payable  by  cuftom^  they  fhall  be  paid, 

*  *     though  the  lands  are  not  rented,  or  layfnfh.  Hardr.  1 84. 
.'   pi.  9.    Pafoh.    13  Car,  2.   in  Scacc.   in  cafe  of  Holbeech  v* 


Whadeock. 


(T.  a)     Who  capable. 


Cro.E.  599.  f .  'TPHE  king  was  capable  of  tithes  at  common  law ;  for  he  war^ 

pk  5-.Hiil«  *    perfona  mixta  \  refolved.     2  Rep.  44.  a.  in  the  Bifliop  of 

B^R^thc  "Winchefter's  cafe,  and  cites  22  AfT.  75. 

s.  p.  agreed  2.  And  fo  was  his  patentee  by  the  prerogative  of  the  king ;  re«* 

F*dc"w  folved-     2  Rep.  44.  a,  cites  S.  C. 

s"c!LTmo.  3-  But  the  king's  leffee  fhall  pay  tithes,  though  the  king  never 

486.pi.685.  paid  any  -,  for  the  king  is  privileged  by  feafon  of  his  prerogative. 

MiEiix39&  ^r0#  *"  511"  "lcak  °*  Wright  v.  Wright.     Arg.  cites  k  as  ad- 
s.P.affirmed  judged,  3.1  Eliz.  in  the  Exchequer. 

in  a  no'.a  at 

the  tad  of  the  cafe.  Ja.  587.  .pi.  3,  Pafch.  12  Car.  S#  P.  in  cafe  of  the  Earl  of  Hcrt« 

fond 
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trvfcD  Y.  Lt«c«  5  refolded,  aad  that  the  council  of  Lateran  does  not  bind  Mm,  unlefs  where  he  vo- 
luntarily f«bmlts  to  it,  that  this  waa  a  perianal  privilege  which  non  e^redicur  pcrfipnam,and  their  grantee 
lhall  not  have  benefit  of  it*  •  . 

4.  28  H.  8.  cap.  1 1,  f  4.  If  any  ordinary  take  the  fruits,  tithes, 
profits,  or  cafualties,  belonging  to  any  parfonage  or  other  fpirituai  be- 
nefice,  &c.  during  the  vacation  ofjuch  benefice,   &5V.  and  the  fame 
upon  reafonable  requefl  does  not  re/lore  to  the  next  incumbent,  or  inter- 
rupt the  incumbent  to  have  the  fame ;  every  perfon  Jo  doing  Jhall  for- 
feit the  treble  value  of  Jo  much  as  he  Jhall  have  received ;  the  moiety  of 

which  forfeiture  Jhall  be  to  the  king,  and  the  other  moiety  to  the  in- 
cumbent, to  be  recovered  in  any  of  the  king's  courts. 

5.  In  a  prohibition  againft  a  parfon  who  fued  for  tithes,  it  was  Mo.  90S. 
furmifed,  that  the  clerk  of  the  parijh,  and  his  predeceflbrs,  aflift-  P1'  ia7+« 
ants  to  the  minifter,  have  ufed  to  have  5  s.  for  the  tithe  of  the  a^djngjy. 
place,  where",  &c.     It  was  the  opinion  of  the  Court,  that  if  this 

fpecial  (natter  be  fliewed  in  the  furmife,  it  might  perhaps  be  good 
by  reafon  of  long  continuance ;  and  that  by  this  the  parfon  is 
\lifcharged  from  finding  the  clerk ;  which  perhaps  he  fhall  be 
charged  with,  and  fo  is  as  a  payment  of  tithes  to  the  parfon  him- 
felf ;  but  they  held  by  common  intendment  tithes  are  not  payable 
to  a  parifh  clerk,  and  he  is  no  party  in  whom  a  prefcription  can 
be  alleged,  becaufe  he  is  dative  and  removeable ;  wherefore  a 
confutation  was  awarded.  Cro.  £.71.  pi.  26.  Mich.  29  &  30 
Eliz.    Savell  v.  Wood. 

6.  None  by  the  common  law  had  capacity  to  take  tithes,  but  only  Sro*?'  S11* 
fpirituai perfons,  or  perfona  mixta,  and  regularly  no  mere  layman  wnght  r. 

was  at  common  law  capable  of  them,  unlcfs  in  fpecial  cafes  }  for  Wright, 
no  layman,  unlefs  in  fpecial  cafes,  could  at  common  law  fue  for  u"C,h&,SuP# 
them   in  Court   Chriftian,   viz.   for  fubftra&ion   of  them ;  re-  way  0f  rc/ 
folved.     2  Rep.  44.  a.  Pafch.  30  Eliz.  the  Bifhop  of  Winchef-  tainer  he 

+t*r>*  rvfp  »■  ™*y  well 

tar's  cale.  hav'c  them> 

and  cites  8  E.  4.  14.  Regifter,  fol.  3S.  and  F.  N.  8.  41.  (G)and  that  there  it  is  held  that  an  afiignec 
nay  hold  discharged  of  tithes. 

[46] 

7.  Tithes  cannot  be  faid  to  be  parcel  of,  or  appendant  to,  a  ma-  For.  thcy  »* 
nor,  and  the  difference  is  between  a  tenth  and  tithe,  the  firft  is  tern-  an'^fV 
poralandthe  other  fpirituai.     Cro.  E.  599.  pi.  5.  Hill.  40  Eliz.  diftin&  na- 
B.  R.  Pigot  v.  Hearn.  *  turc»  an,d  fa 

x  cannot  be- 

long to  a  manor,  and  the  Court  held,  that  a  man  cannot  f>r?fcribe  for  tithes  as  parcel  of  a  manor  j  but 
if  he  bad  prescribed  to  have  decimam  partitn  granorum,  it  had  been  good,  but  not  to  have  fortlcnm  d*ci- 
wta ntm>  and  a  confutation  was  granted.  Cro.  E.  293.  pi.  7.  Hill.  35  Eliz.  B.  R.  Sherwwod  Y. 
Wincbcomb.— Same  cafe*  cited  Saund.  143. 

8.  Parifhioners  prefcribed  that  there  had  been  a  curate  or  an 
incumbent  by  appointment  of  the  reelor,  who  adminiftered  the  fa- 
craments,  &c.  and  that  the  cuftom  of  the  parifh,  time  out  of 
mind,  was,  that  the  curate  mould  have  all  tithes  renewing  within 
that  parifh,  except  decimas  granorum  which  were  paid  to  the  par- 
fon, and  that  every  parifliioner  who  had  fo  paid  the  tenths  to  the 
curate,  was  discharged  againft  the  parfon ;  but  the  prefcription 
was  held  ill ;  for  the  rector  may  rerllove  the  curate  at  his  pleafure. 
Noy,  15,  Mich.  %  Jac,  B.  R.    Bott  y»  Brabalon, 

E  %  9.  One 
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Skin.  51. 
S.  C.  ad- 
jornator.— 
Ibid.  239. 
S.C.  but 
S.  P.  does 
not  appear* 
—2  Show* 
439.pi.403. 
S.C.  and 
judgment 
inC.  B. 
affirmed.— 
Poliexf.523. 
S.C.  ar- 
gued by  the 
reporter* 
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9.  One  who  was  accepted  for  a  chaplain  to  a  chapel  ofeafe  which 
was  not  prefentative  or  donative,  libelled  for  tithes  of  the  inhabitants 
within  the  precin&  of  the  chapel ;  and  a  prohibition  was  granted* 
Litt.  Rep.  72.  Mich.  3  Car.  C.  B.  Anon. 

10.  An  incumbent  prefented  by  Jimony  cannot  fue  for  tithes  againft 
his  parifhioners.     Mar.  84.  pi.  109.    Arg.    cites  Mich.    10  Jac 
Stamford  v.  Dr.  Hutchinfon. 

1 1.  Appropriate  gave  a  reclory  by  will  to  the  maintenance  of  a 
minifter  there  for  ever,  referving  no  nomination  of  a  minifter 
there,  and  faying  nothing  about  a  nomination.  The  devifc  was  void 
at  common  law,  being  made  to  no  certain  perfon.  The  eftate 
thereof  came  to  J.  S.  who  nominated  A.  to  be  minifter  and  ferve 
the  cure  ;  afterwards  B.  fuppofing  a  lapfe  to  the  crown,  was  pre- 
fented, inftitutcd  and  indu&ed  as  if  the  church  had  been  void. 

i.  tS.  the  re&or,  fuppofing  that  the  nomination  of  the  minifter 
elonged  to  him,  nominated  A.  It  was  urged  for  B.  that  here  is 
a  pious  ufe  wholly  fubje£t  to  this  court,  and  that  coming  in  by 
the  ordinary,  though  he  was  not  par/on  or  vicar,  [but  curate  only,} 
was  allowed  by  the  bifhop,  and  decreed  accordingly  that  he  fhould 
have  the  tithes.  2  Ch.  Cafes,  31.  Trin.  32  Car.  2.  Perne  v. 
Oldfield. 

1 2.  The  prior  of  N.  being  feifed  of  the  manor  of  N.  and  of  the 
tithes  thereof %Jimul  &  fetnel  as  of  a  portion  of  tithes,  25  H.  1. 
granted  the  manor  and  tithes  to  A.  and  his  heirs,  rendering  rent,  an<j£ 
he  entered  and  held  it  difcharged  oi  tithes,  and  after  granted  two  hides 
of  land,  part  of  the  manor,  to  S.  with  the  tithes  thereof,  and  A.  and 
his  heirs  paid  the  rent  to  the  /aid  prior  till  the  dijfolution,  and  after  te 
the  king  and  his  affigns.  It  was  adjudged,  that  the  two  hides 
fhould  be  difcharged  of  tithes,  for  the  prior  might  prefcribe  for 
tithes  en  prender,  and  being  well  in  him,  he  might  grant  them 
to  A.  paying  5  s.  rent,  and  lb  a  judgment  in  C.  £.  affirmed 
in  B.  R.  2  Mod.  320.  Trin.  34  Car.  2.  in  B.  R.  James. v. 
Trollop. 

13.  A  layman  is  not  capable  of  tithes  en  prender,  but  a  layman 
is  capable  of  paying  and  taking  a  modus  in  lieu  of  tithes.  Agreed 
by  council.  Arg*  2  Show.  440.  Mich.  1  Jac.  2.  in  cafe  of  James 
r.  Trollop. 


[  47  ]     (U.  a)  Barren  Lands.  And  what  (hall  be  faid  fuch; 

•  Here  are      x.     2  &f  3  -fi".  6.      A^L  fuch  barren  heath  or  wafe  ground,  other 

wordXprC/S  ea&m  l3'f*  5*  than  fuc^  **  be  difcharged  of  tithes  by  aB  of 

discharge  of  parliament,  which  before  this  time  have  paid  no  tithes  by  reafon  of  bar- 
the  tithes  rennefs,  and  (hall  be  improved  and  converted  into*  arable  grcund  or 
durmg  the  ffuadonv^  fiall  *  after  feven  years  after  fuch  improvement  pay  tithe* 
but  by  rea-    ^orn  ana*  "htty  growing  upon  the  fame* 

fbnjb!e  *on-  • 

ftru&ion  it  impliedly  amounts  to  a  difcharge  during  the  feven  y-'irs,  and  the  fercn  yea:»  are  to  be  ac- 
counted fKjtz  after  the  rmprovenent*    z  In  it.  656. 

.    Only 
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Only  fucrt  U  intended  barren  land,  which  before  the  ploughing  produced  no  profit  to  the  owner. 
Freem.  Rep.  335.  pi*  416.  Mich.  1698.  in  Scacc.  Anon.— Bcndl.  So.  pi.  12*.  2  EJis.  S.  P. 
Fays,  that  it  is  fo  underftood  by  the  opinion  and  judgment  of  the  common  law.— —  S.  C.  cited  D.  170. 
ft.   Marg.  pi.  *. 

IPo/?*  ground  is  underftood  fuch  gTound  as  no  man  claims  for  hit  own,  or  no  man  can  tell  to  whom  it 
certainly  appertains,  and  lies  uninclofed  and  unbounded  with  hedge  or  ditch  j  but  ground  mat  lies  in- 
doled,  and  hedged  and  ditched  in  fa  as  the  land  it  known,  is  not  wafte  ground*     Bcndl.  So.  pi.  122. 

a  Eliz.  Anon. S.  C.  cited  D.  170*  b.  Marg.  pi.  5. 

Heath  grtmmd  is  intended  fuch  ground  u  isdifperfed  and  lies  in  common*  Bcndl.  So.  pi*  us*  2  Etis. 
^non.         S.  C.  cited  D.  170.  b.  Marg.  pi.  5. 

2.  S.  6.  If  any  fuch  barren  wafe  or  heath-ground,  hath  before  this 
time  been  charged  with  tithe s,  and  that  the  fame  be  hereafter,  improved 
and  converted  into  arable  ground  or  meadow,  the  owners  fhall,  during 

feven  years  after  the  improvement,  pay  fuch  kind  of  tithe  as  was  paid 
for  the  fame  before  the  improvement. 

3.  A  fuit  was  in  the  ecclefiaitical  court  for  tithes  of  wheat  and  S.C.  cited 
rye  on  60  acres  of  land.     The  defendant  moved  for  a  prohiSition,  J.uIl0,SL 
fuggefting  that  the  lands  were  barren  heath  and  wafte  grounds,   coi.  and 
It  was  found  by  vcrdicl  that  it  was  barren ,  but  that  of  30  acres  of  ky*t  that  ac 
it,  tithe  of  wool  and  Iambs  had  been  paid.     And  becaufe  by  another  Jj J^u*   rt 
provifo  in  the  ftatute,  viz.  that  fuch  tithes  as  were  paid  before  thought  a 
fhould  be  paid  within  feven  years  after  the  improvement.,  &c.  confutation 
and  not  any  tithes  of  another  nature,  and  becaufe  the  libel  was  ^ardea^for 
not  for  other  tithes  than  for  wheat  and  rye,  the  party  could  not  have  the  tithe 

a  confutation,  but  they  told  him  that  he  might  commence  a  new  fuit  corn  >  but 
in  the  ecclefiaflical  court  for  tithes  cf  wool  and  lamb  in  the  30  acres  better  adU 
not  improved.     D.  170.  b.  pi.  5.  171.  a.  pL  6.  Mich.   I  &  2  Eliz.  vifement 
Pells  v.  Sanderfon.  they  refohr- 

ed  the  con- 
trary, for  be  had  no  right  to  purfue  his  fuit  for  the  corn* 

4*  If  land  be  full  of  thorns  and  bujbes  from  tirhe  whereof,  &c.  *x"ft-  *$*• 

and  it  is  grubbed  up  and  made  meadow  or  arable  land,  tithes  (hall  reV0iVcd.l*" 

be  prefently  paid  thereof,  notwithstanding  the  2  &  3  E.  6.   13.  Mo.  909.pl. 

for  thofe  lands  were  not  naturally  barren,  but  became  fo  by  ncgli-  I^.7?l?'  c' 

gence  or  ill  hufbandry,  and  the  ilatute  intends  only  barren  land  Gouldib."" 

made  good  by  induftry,  Cro.  E.  475.  pi.  3.  Trin.  38  Eliz.  B.  R.  147-  pi«*& 

in  cafe  of  Sherington  v.  Fleetwood.  *•  £ "  ^ 

not  appear.— Mo.  too.  pi.  824.  S.  C.  but  S.  P.  dors  not  appear.  S.  C.  cited  by  the  name 

of  Farington'*  cafe,  by  Coke  Ch.  J.  Roll.  Ri*p.  354.  in  pi.  4.  Pafch.    14  Jac— -3  Bull*.  165. 

S.  C.  cited  by  Coke  Ch.  J.  as  relolwed Bcndl.  80.  pi.  122.  2  Elit.  Anon.  S.  P.— Freem. 

Rep.  335.  pi.  416.  Mich,  j 65^.  in  Scacc.  Anan.  S.  P. 

C48  ] 

5.  Fenny  land  drained  is  not  exempted  by  the  a£L     Mo.  430.  tS  l»nd  be 

P1'  6o3-  with  water, 

and  afterwards  gained  by  induftry,  tithes  (hall  prefently  be  paid,  though  the  overflowing  had  been  time 
whereof,  Sec.     Cro.  £•  475.  pi.  3.  Ttin.  38  Eliz.  B.  R.  in  cafe  of  Sherington  v.  Fleetwood. 

6.  Land  which  has  broom  is  not  within  the  ftatute  of  2  E.  6. 
for  it  is  not  barren  land,  and  *  therefore  if  converted  into  arable 
(hall  pay  tithe ;  per  Coke  Ch.  J.  Roll.  Rep.  39.  Trin.  12  Jac. 
B.  R. 

7.  If  a  man  at  a  great  expence  gains  land  from  the  feay  which  Roll.  Rep, 
was  marfh  and  fandy  land,  and  covered  with  fait  water,  and  afterT  V*±U  *" 

£  3  .  wards 
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Witt,  s.  c.  wards  converts  it  into  arable  land,  he  (hall  pay  tithes  prefently,  he- 
£«*?  *Cnot?"  caufe  this  land  is  not  banfen  of  its  own  nature,  but  only  by  acci- 
withiiandiog  dent,  by  reafon  of  the  fand  and  falt-water  overflowing  it-  Agreed 
It  was  in-      per  cur.  clearly.    '3  Bulft.  156.  Pafch.  14  Jac.  Witt  v.  Buck. 

the  party  had  been  at  great  cofts  in  making  mounds  to  keep  out  the  fea,  and  that  the  ftatute  was  made 
for  the  encouragement  of  husbandry. 

Hed.  147.        8.  If  fheep  were  kept  on  barren  land,  or  if  yielded  any  profit 
S.C.&s.P.  wjljc|1  yielded  tithes,  this  tithe  ought  to  be  paid  within  the  feven 
years.     Per  Richardfon  Ch.  J,    Litt.  Rep.  311.    Mich.    5  Car. 
C.  B.     Flower  v.  Vaughan. 

9.  In  aftion  on  the  ftatute  2  E.  6.  the  cafe  was  an  inclofure 
was  part  of  the  wafte,  and  it  was  turned  into  a  pafture,  and  held 
that  though  it  was  of  fmall  value,  viz.  2  s.  per  annr  and  never 
fown  er  turned  into  meadow,  yet  it  (hall  pay  tithes,  and  the  very 
inclofure  is  an  improvement^  and  it  is  no  wafte  ground  within  the 
ftatute  to  be  freed  from  tithes  for  a  time,  &c.  Clayt.  127.  pi.  226. 
March  1647.  Anon. 

1  o.  Barren  lands  to  be  exempted  from  tithes  within  the  mean- 
ing of  2  E.  6.  muft  be  fuch  land  as  is  barren  fuapte  natura  ,•  and 
on  fuggeftion  for  a  prohibition  to  a  fuit  for  tithes  of  fuch  lands* 
it  mujl  be  alleged  to  be  barren  fuapte  natura  ;  per  Powell  J.  2  Ld« 
Raym.  991.  Trin.  2  Ann.  Anon. 
If  land  11.  Prohibition  for  fuing  for  tithes  of  barren  lands  newly  culti- 

yWfit  beT  vaU*  waS  denied.  Jft>  Becaufe  the  plaintiff  did  not  fuggejl  that 
fore  at  "  tty  W€re  fu&pte  natura  fferiles.  2dly,  Becaufe  there  was  no  affi- 
wood,  &c.  davit  that  this  was  pleaded  in  the  fpiritual  court.  6  Mod.  86.  Mich, 
u.*'?  .not.       2  Ann.  B.  R.  Anon. 

within  the 

ftatute j  for  it  ought  to  be  fuapte  natura  fterilis.     6  Mod.  $6.  2  Ann.  B.  R.  Hornfrv.  Bonner. 


(X.  a)     Difcharge.     By  Common  Law. 

So  if  he        1 .  T  F  the  parfon  of  a  diurch  not  impropriate  leafes  his  glebe,  the 

'"lent  ISf"  Wte  fiallPay  titlies  5  but  otherwife  if  it  had  been  an  itnpro- 

female  (hall  priate  church,  becaufe  of  the  ftatute  of  32  H.  8.  of  diflblutions, 

pay.  Savil.      Nov,  I  2  2.    dteS  D.  AT*,  a. 
3.  pi.  8.  ;       D  -° 

Mich.  %%  &  i\t\\*>  Vicarof  Sturton  v.  Griefly. D.  43.  a.  h.  pi.  21.  Mich.  30  H.  8.  faya 

the  Juftices  and  ferjeants  were  of  diffcient  opinions  as  to  the  ieafe  of  parcel  of  the  glebe,  referving  a 
rent,  and  toys  ideo  quseie. 

*  [  49  ] 

the  cr^rs         2.  The  prior  of  St.  John's  of  Jerufalem  had  privilege  from. 

eftbcCjflcr-  Rome   viz-  Qifiertians,  Templars,  Hofpitallers,  that  they  (hould  mi. 

nans,  Tern-  .  *  J  »  •*■.:■    Jr .,  r         ^i_  /     * 

fan,ani     pay  tithes  of  any  lands,  qua  proprus  mambus  aut  lumptibus  excotuntf 

IicfpitaJIers,  fat  their  termers  and  all  other  occupiers  paid  tithes  according  to  the 

<*»gedfof  ftatute  2  H.  4.  *  cap.  4;     The  prior  and  confreres  made  a  teafe  for 

titi.es  fab  years  before  the  dijfolution,  and  the  lejfee  paid  tithes  to  the  church  of 

m*!ot  via.  Rochejler  proprietary,  and  the  king  after  the  dijfolution  granted  the  re* 

IZzprltema-  ^rfion  °f  &*  manor  to  B.  and  his  heirs,  in  tarn  amplo  modo  as  th* 

mius  exco-  prior,  i&c.  had  itt    The  term  expired,  the  patentee  and  his  heira 

*  •  ■      ■    •  ,  (hall 

1Q 
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fhall  hold  difcharged  G  propriis  manibus  excolunt.     But  if  he  '*»*»•»  **• 
makes  a  leafe,  the  termor  (hall  pay  by  the  ftatute  3  rH.  8.  cap.  13.  £g  ^J4* 
Per  1^.  Keeper,  Catlyn,Saunders,Southcot,and  Dye*.  Dy.  277.8.  bottom, 
pi.  60.  Tiin.  ioEliz.  Anon.  cit«Da77. 

This  privilege  to  thefe  three  orders  of  religion  was  granted  to  tbm  by  the  council  of  Later  an,  anno  Do- 
•  mini  1215.  and  anno  17  Johannis  Regis,  and  was  .allowed  by  the  general  content  of  the  realm  $  but 
this  privilege  extends  only  to  the  land*  which  they  had  before  that  general  council,  %  I  oft.  652* 

3.  Lands  in  the  hands  of  an  abbot,  and  of  the  farmers  of  an  abbot, 
ivere  beyond  time  of  memory,  £jV.  charged  with  tithe  onty  of  iambs  and 
.wool,  and  now  the  parfon  fues  to  have  tithe  of  hay  and  grain.; 
prohibition  lies  by  the  ftatute  31  H.  8.  by  the  word  (di (charged) 
in  the  ftatute.  D.  349.  b.  pi.  16.  Pafch.  18  Eliz.  Parian  of 
Peykirke's  cafe. 

4  Unity  of  pofleffion  is  no  caufe  for  difcharge  of  tithes,  but 
is  only  a  fufpenfion  during  the  time  of  the  unity,  but  if  after  fe~ 
.verance  no  tithes  are  paid  for  20  or  30  years,  they  (hall  be  charged 
with  the  payment  continually,  and  the  payment  proves  that  the 
unity  waii  the  only  caufe  of  the  ftay\  of  payment  ;  but  if  after  the 
feverance,  tithes  have  not  been  paid,  it  is  a  vehement  preemption  of 
difcharge  by  fome  compofition,  or  that  the  abbey  was  of  the  order 
of  Ciftertians,  oaothers  who  were  difcharged  by  the  general  coun- 
cil ;  per  Manwood  Ch.  B.  Savil.  62.  pi.  134.  Pafch.  28  Eliz. 
in  cafe  of  Whifcard  v.  Futter. 

5.  Libel  againft  the  Bi/bop  of  L.  for  tithes  out  of  the  manor  Cro.E.iifi 
of  D.  the  biihop  fuggefled,  that  he  and  all  his  predeceffors  were  feifed  ^dawordl 

of  the  faid  manor,  and  fo  long  as  it  was  in  their  pojfefftons  it  had  been   ingiy. 

difcharged  of  tithes  ;  and  that  in  the  reign  of  E.  6.  the  faid  manor  **-  3°°'#P'» 
was  conveyed  to  the  Duke  of  Somerfet  in  fee ;  and  afterwards  re-  I'eu,/111- 
granted  to  the  bifbop  and  his  fuccejfors ;  held  the  prefcription  good  B.  R.  Per 
in  a  fpiritual  perfon,  but  not  of  a  common  perfon  ;  and  they  were  wJ*y» s*  p# 
all  clear  that  the  prefcription  is  not  gone  by  this  interruption ;  for  ^~  P#  "p^2* 
tithes  are  not  ifluing  out  of  the  lands,  neither  can  a  unity  of  pof*  Wray  • 
feflion  extinguifh  them,  neither  are  they  extinguiihed  by  a  releafe 

of  all  right  to  the  land.     Le.  248.  pi.  436.  Mich.  33  Eliz.  B.  R. 
Lincoln  (Biihop)  v.  Cowper. 

6.  A  mere  layman,  who  was  not  capable  of  tithes  in  pernancy,  yet 
€vas  capable  of  a  difcharge  of  tithes  at  common  law  in  his  own  land, 
as  well  as  a  fpiritual  perfon  ;  per  Cur.  cites  8  E.  4.  14.  a.  b.  and 
the  Regifter,fol.  38.  that  this  may  be  by  grant,  as  by  the  patron, 
parfon,  and  ordinary,  or  by  compofition,  as  where  a  pariihionSr  gave 
part  of  his  land  to  the  parfon  for  difcharge  of  tithes  of  the  refi* 
due;  but  not  by  prefcription  to  be  difcharged  of  tithes;  for  it  h 
commonly  faid  in  the  law  books,  that  he  may  prefcribe  in  modo 
decimandi,  but  not  in  non  decimando.  2  Rep.  44.  a.  b.  Pafch. 
38  Eliz/    The  Biihop  of  Winchefter's  cafe. 

7.  In  cafe  of  a  prohibition  it  was  refolved,  that  unity  of  the  ef 
tote,  and  not  in  occupation  of  the  land  and  retlory  at  the  day  of  dijfb- 
lution  of  the  abbey,  was  not  a  difcharge  of  payment  of  tithes  by  the 
ftatute  32  H.  8.  but  if  the  abbot  held  the  land  at  the  time  of  the 
diflblution  in  fee,  and  the  reftory  alio,  thofc  lands  were  always 

E  4  difcharged ; 
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•  difcharged ;  but  if  the  lands  were  in  leafe  for  years,  although  bat 
for  a  fmall  term  of  years,  the  lands  mould  pay  tithes *  and  fo  it 
was  faid  it  was  adjudged  in  Knightley  and  Spencer's  cafe ;  and  in 
Green  and  Bufkin's  cafe.  Mo.  528.  pi.  799.  Mich.  40  &  41  Eliz. 
B.  R.    Benton  v.  Trot. 

8.  As  for  the  council  of  Lateral  I  never  knew  it  pleaded  in  my 
life.  Some  fay  that  tithes  were  payable  of  right  before ;  but  how 
[  5°  3  an  ecclefiaftical  conftitution  can  inttitute  or  create  a  temporal  right, 
is  fomewhat  ftrange ;  befides  if  this  created  the  parfon's  right,  it 
would  deftroy  all  the  prefcriptions  and  modufes  in  the  nation.  Per 
Holt  a  counfel.  Arg.  2  Show.  440.  pi.  403.  Mich.  1  Jac.  2* 
B.  R.  in  cafe  of  James  v.  Trollop. 

p.  There  are  five  .ways  or  means  whereby  abbey  lands  an  holden 
discharged  of  tithes*  that  is  to  fay,  compofttion*  bull,  or  canon*  order% 
Prefcription  of  difcEarge*  and  unity  of  pojffbffion  of  parfonage  and  land* 
time  out  of  mind*  together  with  payment  of  tithe ; .  of  thefe  five,  the 
fourfirfl  difcharges  the  abbots  them/elves  had*  or  might  have  them, 
but  the  fifth  was  no  difcharge  in  the  hands  of  the  abbeys*  but  it  made  a 
difcharge  of  payment  of  tithes  to  the  king*  and  thofe  that  claim  unaW 
him  by  the  favourable  confiruBion  of  that  claufe  of  31  if.  8.  for  fo 
much  as  that  claufe  extends  to ;  which  opinion  was  long  contro- 
verted, being  qonfefled  of  all  hands  that  it  was  n#  full  and  perfed 
difcharge  in  law. 

Now  of  the  other  four*  the  fir/I  three*  that  is,  compofttion*  bull* 
or  canon*  and  order*  were  granted  and  affixed  unto  the  body  of  the  mo- 
naftery*  and  were  granted  unto  them  as  perfonal  privileges*  in  re- 
fped  of  their  fpiritual  abilities  or  fun&ions,  and  their  capacity  of 
tithes,  and  difcharge  of  tithes  for  that  caufe ;  and  therefore  thefe 
pad  all  manijbed  and  expired  with  the  dijfolution  of  the  body*  if  they 
9  had  not  been  preferved  to  the  king  and  his  patentees  by  that  claufe;  but 

difcharge  of  tithes  of  the  lands  of  monafteries  by  prefcription  is  of 
another  nature ;  for  having  been  always  (as  prefcription  prefumcs) 
in  fpiritual  hands,  the  law  judges  that  it  was  never  charged  with 
fithe,-  as  the  pleading  is*  that  the  lands  were  immunes  a  folutione  de<* 
cimarum  negative*  non  privative*  fcilicet,  uncharged*  not  difcharged* 
as  if  they  had  been  once  chargeable ;  the  reafon  whereof  was,  that 

,  |>eing  fpiritual  perfons  they  were  able  to  minifter  to  themfelves 
fpiritual  rites,  and  therefore  performing  officium  they  might  re- 
tain beneficium  ;  and  this  non-charge  (landing  upon  prefcription, 
was  inherent  to  the  land,  not  as  a  thing  given,  but  as  a  non  ens* 

.  lands  that  never  yielded  tithe,  and  land  of  the  little  monafteries  fo 
free  of  tithes,  the  fcing  by  the  ftatute  27  H-  8.  and  his  patentees 
were  to  hold  free,  not  by  reafon  of  any  privilege  which  did  need 
to  be  preferved  by  any  (tatute,  but  ever  by  the  grant  of  the  land 
py  any  kind  of  conveyance. 

And  therefore  though  I  faid  that  difcharge  of  bull*  or  compofition, 
was  to  die  with  the  corporation,  yet  if  it  were  once  run  out*. time 
out  of  mind*  it  was  then  to  be  pleaded  and  ufed  as  a  non-charge  by  pre* 
Jfcription*  which  was  a  title  of  difcharge  by  the  temporal  law,  and 
|f  it  were  impugned,  it  were  to  be  drawn  by  prohibition  to  a  trial 
ju;  the  common-law,  apd  this  without  the  help  of  any  ftatute } 
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and  therefore  in  the  Bifhop  of  Winchester's  case  it  was  re- 

folved,  that  the  bifhop  holding  lands  of  his  bifhopric,  difcharged 

of  tithes  by  prescription,  his  farmer  being  a  layman  {hall  have  a 

prohibition  for  his  difcharge ;  and  fo  (hall  the  bifhop  have  him- 

felf ,  though  he  be  a  fpiritual  perfon 5  and  yet  bifhoprics,  and  their 

lands,  are  in  point  of  difcharge  of  tithes  at  the  common  law  out 

of  aJl  ftatutes ;  fo  then  the  conclufion  is,  that  of  the  five  ways  of 

difcharge  of  tithes,  three,  that  is  to  fay,  order,  compofition,  bull,  or 

canon y  are  preferred  and  kept  alive  by  the  claufe  of  difcharge  in  the 

Jlatute  of  31  H.  8.  and  a  fourth,  which  is  unity,  is  created  by  that 

branch,  and  the  fifth,  which  is  prefcription,  fiands  by  the  common 

law,  and  has  no  peed  nor  ufe  of  any  ftatute ;  per  Hobart  Ch.  J. 

Hob.  309.  Hill.  15  Jac.  in  cafe  of  Wright  v.  Gerrard  and  Hil- 

derfham. 

10.  There  be  divers  difcharges  of  tithes,  ift,  Real  compofition, 
which  a  layman  may  have.     2dly,  Difcharge  by  reafon  of  order,  as        ^ 
Ciftertians,  &c.     3dly,  By  reafon  of  papal  bulls.     4thly,  By  pre-  ,  [  51  J 
fcrrptiony  which  ought  to  be  only  by  a  fpiritual  corporation  :  and 

if  the  ftatute  31  H.  8.  had  not  been  made,  the  perfonal  difcharge, 
as  by  bulls,  or  by  reafon  of  order,  had  been  difcharged  alfo,  for 
that  the  perfons  to  whom  they  were  annexed  were  diflblved  >  there- 
fore to  prevent  ifc  the  ftatute  was  made,  which  ordains,  that  where 
any  monaftery  was  difcharged  from  the  payment  of  tithes,  in  fuch 
cafe  the  king  fhall  hold  the  lands  difcharged,  notwithftanding 
the  corporation  to  which  fuch  privileges  were  annexed  be  dif- 
folved 5  and  there  is  not  any  claufe  to  this  purpofe  in  27  H.  8. 
and  this  ftatute  of  31  H.  8.  does  not  extend  to  monafteries  dif- 
folved  by  the.  ftatute  of  27  H.  8.  therefore  this  reafon  of  unity 
of  pofTeflion  is  not  any  difcharge  in  itfelf  of  the  tithes ;  and  the 
ftatute  of  31  H.  8.  does  not  extend  to  give  a  difcharge  but  to 
the  lands  which  come  to  the  king  of  the  4th  of  February 
27  H.  8,  Cro.  J.  608.  pi.  3.  Hill.  18  Jac.  B.  R.  Gerrard  v. 
Wright. 

11.  Pope  Innocent  the  3d.  by  his  bull  difcharged  thofe  pf  the  *•£•  *«*»> 
order  of  premonftratenfes  of  the  payment  of  tithes  of  fuch  lands  ^°  "  p*!j£ 
as  were  of  their  own  manurance  or  other  improvement.  Note,  157.  ..! 
About  the  year  of  our  Lord  1150,  mofl  of  all  religious  orders  were  j*.  p*  j** 
exempt  from  payment  of  tithes  out  of  their  poflellions  kept  in  their  2  Roll. Re* 
own  hands,  which  Pope  Adrian  the  4th  about  that  time  retrained  to  479. 80. 
CjfierdencesyTemplariiy  Hofpitulariiy  and  that  all  other  orders  fhould 

pay  tithes,  &c.     2  Inft.  652. 

1 2.  The  king  is  not  by  virtue  of  his  prerogative  difcharged  of 
tithes  for  the  ancient  demefnes  of  the  crown ;  held  upon  evidence  by 
Hale  Ch.  B.  and  the  whole  Court.  Hardr.  315.  pi.  7.  Mich. 
14  Car.  2.  in  Scacc.    Compoft's  cafe. 

13.  One  tithe  in  fpecie  cannot  be  a  difcharge  of  another  tithe  in 
kind  -,  per  Holt  Ch,  J.  12  Mod.  498.  Pafch.  13  W.  3.  in  <aff 
pi  Sclby  f«  Bank 
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(Y.  a)     Difcharged  by  Statutes. 

I.    31  H.  8.  cap.  13.  f  21.    jjLL  perfons  which  Jball  have  any 

■"  monafleries,  tsfc.   or  any   manors* 
mcffuages,  parfonages  appropriate,  tithes,  penftons,  portions 9  or  other  be** 
reditaments,  which  belonged  unto  the  monafleries,  &c.  Jball  hold  the 
fame  difcharged  of  tithes  in  as  ample  manner  as  the  abbots,  £sV.  held  the 
fame  at  the  days  of  diffolution,  &c. 
1  2.  An  abbot  had  a  reclory  impropriate,  and  alfo  land  within  the  fame 

parifh,  &c.  and  fo  paid  no  tithes  becaufe  he  could  not  pay  them  to  him- 
felf,  and  for  no  other  caufe  was  difcharged ;  and  after  the  diffolution 
the  re&ory  is  granted  to  one,  and  the  land  to  another.  It  was 
holden  by  Egerton,  Solicitor!  upon  the  ftatute  3 1  H.  8.  that  in 
fuch  cafe  the  king  nor  his  patentees  fliould  not  be  difcharged  of 
tithes,  for  the  lands  were  not  difcharged  in  right ;  but  if  the  lands 
in  the  hands  of  the  abbot  were  difcharged  in  right,  as  by  compo- 
Ction  or  lawful  means,  there  the  king  and  his  patentee  fliould  be 
jdifcharged  from  payment  of  tithes.  4  Le.  47.  pi.  124.  Mich. 
35  Eliz.  in  the  Exchequer.  Prowes's  cafe. 
t  52  ]  3-  And  it  was  faid  by  Burleigh,  Ld.  Treasurer,  that  if  the 
compofttion  or  cufiom  was  that  the  abbot  and  his  fucceffbrs  Jbould  be  dif- 
charged, without  extending  to  farmers  or  lefiees,  if  the  abbot  made 
a  leafe,  and  the  leffee  paid  tithes  as  he  ought,  and  after  the  reverfion 
comes  to  the  king  the  leflee  mould  pay  tithes  during  his  leafe,  but 
after  the  leafe  determined  the  king  and  his  patentee  (houkl  not 
pay,  but  mould  be  difcharged  by  the  faid  ftatute.  4  Le.47.  P^  *  24» 
JVlich.  30  Eliz.     Prowes's  cafe. 

4.  The  like   matter  was  in  Chancery,  Trin.  30  Eliz.    The 

abbot  of  Tewke/bury  having  the  reclory  impropriate  of  Tewkefburyy 

1 1  H*  7.  pur  chafed  lands  within  the  faid  pari/h  to  him  and  bis  fuc- 

ceffors ;  after  the  diflblution  the  king  granted  to  G.  the  reftory, 

and  to  W.  the  lands ;  and  if  W.  mould  pay  tidies,  was  referred 

to  Manwood  and  Pcriam,  who  gave  their  refohmon*  that  tithes 

were  payable.     4  Le.  47.  pi.  124.    Mich.    30  Eliz*     Prowes's 

cafe. 

Kfo.913.pl.       5.  In  debt  upon   2  Ed.  6.  cap.  13.  for  not  fetting  forth  of 

Ou/ie  v      tithes.     The  cafe  was,  that  the  lands  were  parcel  of  the  pofieC* 

Spurling."      lions  of  the  Knights  Templars,  who  were  diffolvtd  in  E.  II.'s  time% 

S.  C.  ad-      atul  fkeir  poffeffions  and  their  lands  annexed  to  the  priory  of  St.  John 

coT^ngW— ■  *f  Jerufu^m*  w**b  all  privileges,  fafr.     They  had  a  fpecial  privilege 

Jo.  180.       to  be  difcharged  of  tithes  for  all  their  lands  quamdiu  propriis  manibus 

pi.  5.  Trin.  exColuntur,  and  thefe  pofleffions  were  afterwards  given  by  general 

uicafe  of  "  words,  in  tarn  amplis  modo  &  forma,  &c.  as  the  abbot  had  them, 

whitton  v.    to  die  king,  by  the  Itat.  32  H.  8.  cap.  24.  and  from  the  king  thefc 

Wcfton,        lands  came  to  S.  the  defendant.     Adjudged  that  the  grantee  Jball 

by  Winch      uot  f-ave  *&*  privilege  to  be  difcharged  *,  for  by  the  common  law  a 

and  War-      lay  perfon  was  not  capable  of  fuch  a  privilege,  nor  Jbould  tbt  king 

*TT'td-      have  benefit  of  that  privilege  until  the  Jlatute  31  H.  8.  cap.  13.  that 
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the  king  and  Vis  patentees  (hall  hold  the  lands  discharged  of  tithes,  tut  the  «*■• 

in  as  ample  manner  as  abbots,  &c.  held  the  fame  at  the  time  of  tt„£  it  w» 

the  difiblution.     But  this  Jiatute  extends  only  to  fuch  poffeffions  as  not  found  by 

came  to  the  king  by  fur  render,  \*fc.  and  Jhould  be  vejledin  him  by  that  *crdi&  (th» 

act,  and  not  to  fuch  as  veiled  in  him  by  another  aft  of  parliament,  fp^jjTJjfat 

and  thofe  lands  were  given  to  the  king  by  a  fpecial  aft  of  par-  the  bid 

liament  of  22  H.  8.  which  hath  the  fame  words  in  the  firft  claufe  ,and*  can» 

as  31  H.  8.  hath,  but  hath  not  the  feeond,  and  therefore  is  no  cdufionta 

caufe  of  holding  them  difcharged  of  tithes.     Cro.  J.  58.  pi.  3.  the  king, 

Hill-  a  Jac.  B.  R.     Cornwallis  v.  Spurling.  ncithcr  "« 

.         ,  .  «ny  mentioa 

of  the  ftatute  of  32  H.  S.  and  then  if  it  waa  not  a  difiblution,  (as  if  was  in  the  faid  caic,)  the 


fermor  Bull  pay  tithes,  and  that  after  the  judgment  in  SpurHng'a  cafe,  and  after  the  cafe  of  Urry  v. 
Bowjer,  in  which  the  Court  was  divided,  it  was  made  a  point  in  the  fcrjeant's  cafe,  which  prove*  that 
the  cafe  never  was  adjudged  j  for  it  is  not  ufed  to  put  any  cafe  adjudged  in  the  fcrj cants  cafes,  but  a 
point  of  doubt  which  ia  in  controrerfy. 

Debt  on  the  ftatute  *  £.  6*  for  tithes*  The  lands  were  parcel  of  the  pofieflions  of  the  prior  of  St. 
John  of  Jerufalem,  and  came  to  the  crown  by  the  32  H.  8.  cap.  24.  and  parcel  of  St.  John  W.  in 
the  parifh  of  M.  and  H.  and  whether  they  were  difcharged  from  payment  of  tithes  by  32  H.  8.  cap.  24* 
waa  the  queftioo  on  a  trial  at  bar,  and  a  fpecial  verdict  found.  Hale  Ch.  J.  thought  that  they 
Jhould  not  pay  tithes  by  reafon  of  the  word  (privileges),  and  in  Whitty  v.  Wefton,  Bridgm.  32. 
Lat.  99.  Godb.  392.  pi.  478.  the  Court  was  divided,  but  that  Cro.  J.  57.  Mo*  913.  Cornwallis  v. 
Sparling.  In  debt  on  2  E.  6.  judgment  was,  that  the  lands  are  titrable,  and  fo  2  Brown! .  8.  20* 
Urrey  ▼.  Bowen;  et  adjornatur;  but  D.  277.  pi.  60.  is,  that  they  are  not  tithable;  and  afterwards 
refoJved  that  the  lands  are  not  tithable,  and  judgment  for  the  defendant.  Raym.  225.  Mich.  25  Car.  2. 

B.  R.    Foflct  v.  Franklin. 3  Keb.  217.  pi.  23.  the  Court  conceived  that  the  p refer iption  muft 

be  found  for  the  king, 'his  farmers  and  tenants,  and  that  non-payment  by  the  under-tenants  of  the 
king's  lermor  is  fufficient  evidence  j  fo  of  Ciftercianj,  it  not  appearing  that  they  ever  paid  tithes,  and 
yet  in  tenant's  hands* 

•  r  53 : 

6.  Debt  upon  the  ftatute  2  Ed.  6.  for  not  fetting  out  tithes  Godb.  392 
brought  by  the  parfon  of  Merrow.     The  defendant  pleaded,  that  *° J"s"  £ 
the  prior  of  St.  John  of  Jerufalem,  in  England,  was  fiifed  in  fee  of  argued  j*  and 
the  lands,  &c.  in  the  right  of  his  hofpital,and  that  he  was  of  the  order  Jones  and 
of  the  Hojpitallers,  and  that  *  he  and  his  predeceffors  ratione  ordinis  jjew^that 
fui,  had  time  out  of  mind  been  difcharged  of  payment  of  tithes ;  they' of  St. 
then  he  pleads  the  flat.  31  H.  8.  for  the  difiblution  of  monafteries,  Johns  of 
and  the  flat.  32  H.  8.  for  the  difiblution  of  hofpitals,  and  that  by  i™  «ck- 
thefe  difiblutions  the  lands  were  veiled  in  the  king,  and  that  he  fuitkai  ?Cr- 
ratione  ftatutorum  held  them  difcharged  of  tithes,  who  granted  *°ns,  though 
them  to  the  anceftor  of  the  defendant,  under  whom  he  claimed  ;  divfdcTfro 
and  upon  a  general  demurrer  the  chief  queflion  was,  whether  the  thejimf- 
lands  were  difcharged  or  not  ?  And  that  flepended  upon  the  ex-  ^*»on  of 
pofition  of  the  ftatutes  3 1  &  3a  of  H.  8.  viz.  whether  the  claufe  f,^  the  cafe 
of  difcharge  of  tithes  in  the  ftatute  3 1  H.  8.  {hall  extend  to  thefe  was  adjourn. 
which  were  given  to  the  king  by  the  ftatute  32  H.  8.  ?     2.  When  cfj t0  be  fur- 
the  Hofpitalkrs  were  diflblved  by  the  ftatute  32  H.  8.  and  all  their  LCut?8g.' 

Jofieffions,  hereditaments,  and  privileges  given  to  the  king,  his  s.  c.  ar. 
eirs  and  fuccefibrs,  whether  this  extends  to  his  patentees  or  af-  *ued  >  *"<? 
figns,  for  that  they  are  not  named  in  the  ftatute  ?    Upon  the  firft  fciTs  wci? 
point  two  judges  held,  that  thefe  lands  were  not  difcharged  of  evidenced  to 
tithes  by  the  ftatute  31  H.  8.  becaufe  that  ftatute  did  not  give  any  j£ 'u^  ** 
lands  or  monafteries,  but  only  fettled  them  in  the  crown,  whicn  ecciefilfticaf 
then  were,  or  hereafter  (hould  be  diflblved,  as  it  was  held  in  the  ™<*  the 
Akchbishop  of  Canterbury's  case  ;  and  the  intent  of  that  a£l  JnuodtgteJ  *"£ 
was  to  difcharge  thofe  lands  only,  and  not  any  which  came  to  the  notice  whe. 

king 
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thCTtbcy  king  by  virtue  of  any  other  ftatute,  and  therefore  this  claufe  of 
Srldgm.  32.  difcharge  did  not  extend  to  thofe  lands  which  came  to  the  crown 
s.  c,  ar.  by  the  ftatute  27  H.  8*  for  diflblving  the  lefler  monaftcries,  and 
*****  fo  it  was  adjudged  in  Wright  and  Gerrard's  case,  nor  to  the 

chantry  lands,  which  came  to  the  king  by  the  ftatute  1  Ed.  6.  as 
it  was  adjudged  in  the  faid  Archbiihop's  cafe  ;  nor  to  the  lands 
which  came  to  the*  crown  by  die  ftatute  32  H.  8,  as  it  was  ad- 
judged in  Quarles  and  Spurling's  case.  Now  it  is  plain,  that 
thefe  lands  did  not  come  to  the  crown  by  the  ftatute  3 1  H.  8. 
becaufe  they  did  not  come  by  diflblution,  furronder,  or  renounc- 
ing, but  by  aft  of  parliament.  It  is  true  there  are  other  general 
words  in  the  ftatute  31  H.  8.  viz.  or  by  any  other  means,  but 
thefe  words  cannot  be  intended  of  an  aft  of  parliament,  but  by 
fome  other  inferior  means.  Two  other  judges  of  a  contrary  opi- 
nion, to  whom  one  of  the  other  having  changed  his  former  opi- 
nion, agreed  that  thefe  lands  came  to  the  crown  by  the  ftatute 
31  H.  8.  by  diflblution,  and  by  other  means,  for  the  word  (dif- 
folution)  includes  a  diflblution  by  aft  of  parliament,  and  thefege- 
neral  words  (by  any  other  means)  include  like  wife  an  aft  of  par- 
liament, efpecially  in  this  cafe,  becaufe  great  part  of  the  Hofpital- 
lers  being  beyond  fea,  there  was  no  other  means  to  convey  their 
lands  to  the  crown  but  by  aft  of  parliament,  for  thofe  who  were 
beyond  fea  could  not  be  compelled  to  furrender ;  then  as  to  the 
fecond  payment,  the  privileges  of  the  Hofpitallers  being  given  to 
the  king,  his  heirs  and  fucceflbrs,  and  die  privilege  to  be  dif- 
'  charged  of  tithes  being  given  to  them  by  an  ancient  council,  and 
explained  by  the  council  of  Lateran  to  extend  only  to  thofe  lands 
which  they  had  at  the  time  that  this  privilege  was  granted,  was 
held  by  one  judge  to  be  a  pcrfonal  privilege,  and  that  the  Hofpi- 
tallers being  diflblved,  this  privilege  is  gone,  and  could  not  be 
transferred  to  another;  but  3  other  judges  were  of  opinion,  that 
this  privilege  was  given  to  the  king  by  aft  of  parliament  before 
the  Hofpitallers  were  diflblved,  and  if  fo,  it  is  net  a  perfonal  pri- 
vilege in  the  king,  but  a  real  difcharge  of  the  lands  by  virtue  of 
an  aft  of  parliament,  and  fhall  go  with  the  lands  in  whofe  hands 
foever  they  come,  for  the  privilege  is  to  be  difcharged  quamdiu 
propriis  manibus  excolunt,  and  when  the  king  granted  it  over  it 
{hall  be  propriis  manibtis  of  the  patentee,  and  judgment  was  given 
by  the.  opinion  of  Hide  Ch.  J.  Doderidge  and  Jones,  contra 
[  54  ]  Whitlock,  that  thefe  lands  were  difcharged  of  tithes.  3  Nelf.  a. 
302,  303.  pi.  19,  cites  W.  Jones,  182.  [to  192.  Trin.  4  Car. 
B.R.]  Whitton  v>  Wcftotu 
To.  2.  pi.  3.  7,  The  prior  of  Hatfield  and  his  predeceflbrs,  time  out  of  mind, 
Mich.  18  were  feifed  of  the  parfonape  of  Hatfield,  and  of  a  farm  in  the. 
Wright  v."  parifh  called  D.  Farm  at  the  fame  time.  The  priory  being  under 
fGermrd,       2ool.  per  ann.  was  given  to  the  king  by  the  ftatute  27  H.  8.    The 

confuh«!tn  k*nS  8*ves  tne  abbey  and  farm  to  the  abbefs  of  B.  The  abbefs 
awarded.—  furrenders  all  to  the  king.  The  queftion  was,  whether  the  king, 
Hob.  306.  and  thofe  that  claim  under  him,  (hall  jiold  this  farm  difcharged  of 
Md3a8ovi5"  tithes  by  force  of  the  perpetual  unity-  A  confutation  was  granted* 
i+.i+M>?       Rcfolved  by  3  jufticcs,  (Warburton  e  contra,^  that  the  impix* 

priation 


< 
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priatlon  was  given  to  the  king  by  the  27  H.  8.  though  no  impro-   ,«««««*  by 
priation  is  there  named,  but  only  tenements,  churches,  tithes,   ^faffS* 
and  hereditaments.     2dly,  If  it  was  not  granted  and  given  to  the   all  the 
4ing  by  the  27  H.  8.  then  it  was  given  by  31  H.  8.  for  by  the  judges.— . 
diflblution  in  27  H.  8-  the  body  to  which  the  appropriation  was  ?™'J.'q%1 
made  was  diffolved,  and  consequently  the  appropriation  gone,  as  rod?. 
in  3  E*  3.  in  the  cafe  of  the  Templars,  and  the  ftatute  31  H.  8.   ^r'8h5* 
extends  only  to  thofe  appropriations  which  were  not  diffolved  till  accordingly 
4  February  27  H.  8.     3dly,  It  was  agreed  that  the  ftatute  27  H.  8.  by  3  juftices, 
does  noft>f  itfelf  give  any  difcharge  of  tithes.    4thly,  That  unity  £llt  WaI" 
of  poffeffion  perpetual,  and  time  out  of  mind,  of  the  lands,  and  of  Cont*£  for 
the  re&ory,  does  not  by  itfelf  make  a  good  difcharge  of  tithes  be  held  that 
without  the  benefit  of  the  faid  claVife.     5  thly,  They  refolved,  that  aPProPrl*- 
the  claufe  of  difcharge  in  31  H.  8.  does  not  extend  to  thofe  mo-  not  given  to 
.naileries  that  were  diflblved,  but  only  by  way  of  exclufion  to  thofe  thc  ting  by 
which  were  diffolved  after  4  Feb.  27  H.  8.    Jo.  187,  188.  cites  ^/^Jj* 
it  as  Wright's  cafe.  ^  t{^m 

fore  to  fup- 
ply  tlhe  dcred  the  ftatute  31  H.  S.  was  made,  wherefore  thofe  appropriations  being  given  by  ftatute 
31  H.  8.  the  faid  difcharge  extends  unto  them,  idly,  The  intent  of  the  ftatute  31  H.  8.  was  to  give 
equal  difcharge  to  die  one  as  we)}  as  to  the  other,  as  well  to  the  land  given  by  the  17  H.  8.  as  to  that 
given  by  3 1  H.  8.  and  that  upon  this  reafon  is  the  cafe  of  the  land  of  the  prior  of*  St.  John's  of  Jeru- 
salem in  10  Eli*.  Dyer.  But  notwithstanding  a  confutation  was  granted.  S.  C.  cited  and  tclied 
upon  by  Jones  and  Brampltoa.     Cro.  C.  424,  425.  Mich,  ix  Eliz.  B.  R. 

8.  An  abbot  or  eccleftajlical  perfon  might  prefcribe  in  non  deci- 
mando,  but  when  the  corporation  was  diffolved,  or  when  the  cor- 
poration granted  the  land  to  a  layman,  he  fhall  not  have  benefit  of 
the  prefcrrption  5    becaufe  it  was  perfonal  to  the  abbot y  refolved.  . 
Jo.  373.  pi.  10.  Mich.  11  Car.  B.  jt.    Sydownev.  Holme. 

9.  And  it  was  alfo  refolved,  per  tot.  Cur.  that  this  privilege  by 
prefcriptiotiy  and  other  perfonal  privileges  by  bull  or  order ,  that  abbeys 
under  200I.  a  year,  and  which  were  diiTdlved  by  4  Feb.  27  H.  8. 
cap.  28.  were  tiot  preferved  and  given  to  the  king  or  his  patentee  by 
the  faid  ftatute.     Ibid. 

10.  But  3dly  it  was  refolved,  that  privileges  by  prescription, 
or  by  order  or  bull,  are  prcferved  by  the  claufe  of  31  H.  8.  cap.  [13.] 
and  the  king  nor  his  patentee  lhall  not  pay  tithes,  but  it  extends 
only  to  monqjleries  diffolved  after  the  4  Feb*  27  H.  8.  and  therefore 
the  leffer  abbies  under  200 1.  diffolved  by  4  Feb.  27  H.  8.  are  not 
included  within  the  faid  claufe  of  3 1  H.  8.     Ibid. 

1 1 .  An  abbot  was  parfon  itnparfonee  of  the  church  where  the 
fcite  of  the  monaftcries  and  tithes  werCj  and  the  abbey  was  dif- 
folved.    The  king  granted  the  moncfery  to  onet  and  the  parfonage  and 

rectory  to  another.     It  was  the  opinion  of  the  juftices,  that  if  the 

land  of  the  abbey  was  the  glebe  of  the  parfon  before  the  appropriation, 

then  this  land  is  difcharged  of  tithes-  by  31  H.  8.  cap.  13.  for  it 

remains  notwithftanding  the  appropriation,  and  the  glebe  cannot    feci 

be  gained  by  prefcription9  and  the  glebe  was  never  chargeable  to 

jay  tithes  ;  but  the  dtmefnes  of  the  abbey  were  of  other  lands  >  not 

parcel  of  the  glebe9  and  therefore  (hall  be  chargeable  to  pay  tithes 

if  they  were  pot  difcharged  ;n  the  hands  of  the  abbot,  but  only  by 

un.ty 


5$  Diftotf,  [or  Kittys.] 

Unity  of  poffeffton  ;  but  if  in  right  by  a  compofiti&n,  then  they  (IiaH 
be  difcharged  afterwards,  as  they  were  in  the  abbot's  hands. 
Mo.  46.  pi.  140.  Pafch.  5  Eliz.  Anon. 

1 2.  Thofe  abbies  that  came  to  the  crown  by  27  H.  I.  ought  to  pay 
tithes,  and  though  no  payment  hath  been  at  any  time  fincc  the 
difiblution  for  the  lands  of  fuch  abbies,  that  (hall  not  free  them 
when  they  come  in  queftion,  for  they  were  fpared  in  former  times 
becaufc  the  reafon  of  the  law  was  not  then  known.  Clayt.  41. 
pi.  70.  1 1  Car.  before  Vernon  J.    Anon. 

13.  A  prohibition  was  granted  to  ftay  a  fuit  for  tithes  in  the 
ecclefiaftical  court,  upon  a  fuggeftion  that  the  lands  were  part 
of  the  pojfejjions  of  the  priory  of  St.  John's  of  Jerufalem,  and  fo  dif. 
charged  by  ftatute  32  H.  8.  [cap.  24.]  And  though  there  be 
difference  of  opinions  in  the  books,  yet  the  later  judgments  are 
that  they  are  difcharged.  Frecm.  Rep.  299.  pi- 357.  Mich.  1680. 
Star  v.  Ellyot. 

14.  Abbot  feifed  in  right  of  his  abbey  of  a  retlory  with  all  tithes, 
&c.  The  abbey  is  diflblved,  and  the  crown  grants  the  tithes,  &c. 
The  parfon  difputes  the  tithes  with  the  patentee,  but  bill  dif- 
miffed.     MS.  Tab.  March  21, 17 15.    Turner  v.  Wray. 

(Z.  a)     Difcharge  by  Unity  of  Pofleffion.     Pre- 

fcription. 

1.  f\NE  man  in  a  vill  cannot  prefcribe  to  be  quit  of  tithes,  becaufe 
^  it  is  particular.     Contra  if  the  whole  country  fo  prefcribe. 
Br.  Difmes,  pi.  14.  cites  Doclf  &  Stud.  lib.  2. 

2.  A  compofition  was  betwixt  an  abbot  and  a  parfon ,  that  in  rccom- 
pence  of  the  tithes  of  all  the  woods  within  the  manor,  whereof  the  ab- 
bot was  owner,  he  Jhould  have  to  him  and  his  fuccejfors  20  loads 
of  wood  every  year ',  in  20  acres  of  the  manor,  to  burn  and  fpend  in 
his  houfe  :  afterwards  the  parfonage  was  appropriate  to  the  abbey,  and 
after  that  die  abbey  was  dijfolvcd ;  and  the  king  granted  the  par- 
fonage to  one,  and  the  20  acres  to  another.  It  was  held,  that  by 
the  unity  the  eftovers  were  not  extinft,  for  if  they  be  tithes  they 
3/e  not  extin£l  by  this  unity  of  poffeffipn,  for  that  tithes  run  with 
the  lands,  and  tithes  de  jure  divino  &  canonica  inftitutione  do 
appertain  to  the  parfon.  Mo.  50.  pi.  151.  Pafch.  5  Eliz* 
Anon. 

3.  In  cafe  of  a  prohibition,  it  was  refolved,  that  an  union  of 
copyhold  lands,  and  of  the  parfonage  in  the  hands  of  the  parfon,  as 
parfoh  imparfonee,  was  no  difcharge  of  the  tithes  of  the#  copyhold 
lands.  Mo.  219.  pi.  356-  Mich.  28  Eliz.  in  the  Court  of  Wards. 
Branche's  cafe.  * 

4.  Prohibition,  and  fuggejled  that  he  and  all  his  predeceffbrs,  &V. 
were  feifed  of  the  manor  of  which  tidies  were  demanded,  difcharged 
of  tithes,  and  that  the  manor  in  time  of  E.  6.  was  conveyed  to  the  Duke 
of  S.  and  was  afterwards  re-granted  to  the  bi/hopric  again.     It  was 

die  opinion  of  the  juftiges,  that  the  prescription  was  not  deter- 
mined 


IDtftnefc  [ot  €itW]  *  $6 

mined  When  it  came  to  the  bifhop  again,  for  tithe  is  not  a  thing 
ifiumg  out  of  land  ;  and  unity  of  poflefnon  doth  not  cxtinft  them, 
nor  a  releafe  of  all  *  right  to  the  land*     Cro.  E.  216.  pL  13.  Hill* 
33  Etta-  B,  R.     Wickham  ¥•  Cooper. 

.5.  The  fratute  31  H.  8.  gave  all  colleges  diflblved,  &c*  to  the  5-  CrC;eel 
crown,  with  a  claufe,  that  the  king  and  his  grantees  (hould  hold  Mo/534. 
them  difcharged  of  tithes,  as  the  abbots  held  the  fame  at  the  time  P"  PoP- 
of  the  diflblution.     Afterwards,  by  the  fratute  1  Ed.  6.  all  col-  a^TTJ 
leges  whatfoever  were  given  to  the  crown,  but  in  this  ftatute  there  .a.  Trin.  3g 
is  no  claufe  of  difcharge  of  tithes.     Upon  a  libel  for  tithes,  the  *lis-  B«  R* 
farmer  of  the  lands  of  Maidftone  College,  in  Kent,  moved  for  a  bift^f" 
prohibition  upon  the  ftatute  3 1  H.  8.     The  Court  held  clearly  Canterbury*! 
that  the  king  had  the  lands  of  the  college  by  the  ftatute  1  Ed.  6.  cafr»  s* p> 
Another  qucftion  was,  whether  thefe  lands,  which  the  king  had  fuiutio!T" 
by  virtue  of  the  ftatute  of  1  Ed.  6.  (hall  be  difcharged  of  tithes  by  granted,  and 
the  ftatute  3 1  H.  8.  but  as  to  this  the  juftices  doubted ;  for  though  Jkid#  *£  b* 
the  ftatute  1  Ed  6.  ena&s,  that  the  king  frail  have  the  lands  in  as  principal 
ample  manner  as  the  colleges,  &c.  yet  that  claufe  extends  only  to  the  cafe  by  the 
efiate  in  the  lands,  and  not  to  the  tithes.     Another  queftion  was,  J?me  of 
whether  the  unity  of  poffeffton  without  compofition  or  prefcription  was  Boffkinand 
a  fujjicient  difcharge  of  tithes  by  the  Jlatute  31  //.  8.    And  agreed  that  a  con- 
by  all  that  it  was.     Mo,  420.  pi.  579.  Mich.  37  &  38  Eliz.  B.  R.  ^^ 

A  n    r  u*       '  granted  ac- 

Green  v.  Bofekin.  cordingiy. 

s.  c. 

cited  Jo.  4.  in  pi.  3.— — PoUexf.  9*  cites  the  Arcbbfthop  of  Canterbury's  cafe,  *  Rep.  48.  and  fays, 
that  it  proves  that  if  the  farmers  paid  tithes,  then  no  difcharge  by  reafon  of  unity,  and  likewiie  ex. 
pre£>iy,  that  If  the  lands  were  in  leafe,  and  no  tithes  paid  by  the  farmer,  that  then  they  ane  difcharged 
by  the  unity. 

6.  In  a  prohibition  the  plaintiff  fuggefted  that  the  queen,  and  alt  Mo.  ^31. 
thofe  whofe  ejfates  fre  had,  &c.  ufedT  to  pay  the  reclor  of  K.  2/.  4//.  j^^J 
yearly,  in  fatisfatlion  for  all  tithes  of  the  lands  called  Cowley  in  K.  in  accordingly. 
Wiltfhire  *,  and  iffue  being  taken  upon  this  prefcription,  and  upon 
evidence  at  bar,  it  appeared  that  the  queen  had  the  efiate  of  the 

abbot  of  K.  who  was  owntr  of  the  lands,  and  alfo  reclor  in  fee  in  the 
right  of  his  abbey ;  on  which  it  was  ivfifred,  that  the  plaintiff  had 
not  proved  his  prefcription,  becaufe  neither  the  abbot  could  pay 
tithes  to  himfelf,  nor  the  queen  who  had  the  eitate  of  the  abbot, 
but  that  the  allegation  Jhmdd  have  been,  that  when  the  queen  let  the 
lands,  the  occupiers  ufcdtopap2s.  4*/.  in  fatisfaElion  of  tithes.  But 
Curia  contra  ;  for  they  were  clear  that  the  unity  of  the  inherit- 
ance, both  of  the  lands  and  re&ory  in  the  abbot,  is  not  a  per- 
petual difcharge  of  the  tithes  5  and  if  fo,  then  the  retainer  of  them 
by  the  abbot  Jhall  be  taken  to  be  a  payment  to  himfelf  Mo.  527. 
pi.  697.  Mich.  40  &  41  Eliz.  B.  R.   Chambers  v.  Hanbury. 

7.  Unity  of  inheritance  of  both  is  no  difcharge  perpetual  of 
tithes,  nor  of  the  reepmpence  for  them,  and  if  fo,  then  retainer 
maybe  faid  payment  for  a  man9s,fe/f  Mo.  528.  pi.  697.  Mich. 
40  &  41  Eliz.  B.  R.     Chambers  v.  Hambury. 

8.  Refolved  and  adjudged  that  perpetual  unity  time  out  of  f  Hob. 300^ 
mind  until  the  diflblution  prima  facie  difcharges  the  land  from  in  ca,c  «*" 
payment  of  tithes,     ift,  Becaufe  the  fratute  31  H.  8.  r.  13.  does  ^c/'Ho. 

*     not  fry  difcharge  of  tithes,  but  of  payment  of  tithes  ;  and  diver*  other  bartCh.  j." 
4  '  realigns,  oWcives, 
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that  u.  reafons,  whereof  the  principal  was  for  the  infinite  impoffbility,  and 
cafe  of"  impoflible  infinitenefs  offuch  immunities  and  difcharges  which  fuch 
Priddle  religious  houfes  had  cannot  be  known,  and  that  general  allegation  of 
lays,  that  if  unity  at  the  time  of  the  dijfolution,  &c.  without  averment  that  it  was 
itfclfwere  perpetual,  is  not  fufjtcient.  And  fuch  Unity  ought  to  have  four  qua- 
lities ;  I  ft,  It  ought  to  bzjujt  and  rightful,  and  not  by  tort.  2dly, 
Equal,  viz.  a  fee  in  both.  3dly,  It  ought  to  be  perpetual  time  out 
of  mind.  4thly,  It  ought  to  be  free  of  payment  of  any  tithes  ;  for 
if  their  farmers  at  will,  or  for  years,  Sec.  paid  any  tithes  to  them, 
the  unity  will  not  ferve.  And  if  the  appropriation  *  was  made 
charge,  and  m  ^mt  °f  E.  4.  H.  6.  H.  4.  R.  2.  E.  3.  &c.  it  is  notfufficient 
fo  leaves  it  upon  the  point  of  unity  ;  for  it  ought  to  be  perpetual ;  but  in  fuch 
cafe  he  may  allege  the  faid  .branch  of  31  H.  8.  of  difcharge  of  the 
payment  of  tithes,  and  that  the  abbots,  &fr,  time  out  of  mind,  till  the 
dijfolution  have  held  the  land  difcharged  of  tithes  (as  he  well  may 
founded        prefcribe  by  the  common  law)  and  gives  fuch  evidence  that  he 

nncetimcof  r  '   .  ,  r    .f  .  11,       11       i-r  1  111 

memory,  may  approve  it ;  and  10  11  in  truth  the  land  be  discharged,  he  has 

which  yet  fufficient  remedy  to  relieve  himfelf ;  f  and  fays,  fee  the  Bp,  of 

exhale  Winchefter's  cafe.     2  Rep.  44.  b.  45-.  a.    But  if  the  abbey,  &c. 

relieved,  if  was  founded  within  time  of  memory,  then  he  cannot  prefcribe 

he  might  at  all ;  and  fince  the  appropriation  was  made  20  H.  8.  it  cannot 

cta^e*atf"  be  difcharged.     11  Rep.  14.  b.  Mich.  10  Jac.  C.  B.    Priddle 

the  time  of    V.  Nappcr. 

the  diflblu-      ' 

tion,  without  (hewing  how,  which  is  either  a  retraction  or  an  explanation  of  his  former  report  of  the 

Bifliop  of  Winchester's  cafe,     2  Rep.  43.  b. 

*  £  57  3 

9.  An  abbot  having  a  privilege  to 'be  difcharged  of  tithes  of  lands, 
quamdiu  propriis  manibus  excolunt,  in  the  time  of  Ed.  4.  maa^e  a  gift 
tn  tail}  and  31//.  8.  the  abbey  was  dijfolved.  The  donee  of  the 
iflue  in  tail  in  all  not  be  difcharged  of  tithes,  becaufe  the  ftatute 
3 1  H.  8.  difchargeth  none,  but  fuch  as  were  difcharged  at  the 
time  of  the  diflblution,  fo  that  they  mult  claim  the  eftate  and 
difcharge  under  the  abbot  fmce  the  ftatute ;  but  if  the  land  had 
returned  to  the  abbot  or  the  king  before  or  after  the  ftatute,  it  had 
been  otherwifc.  Hob.  244.  pi.  320.  Mich.  16  Jac.  Farmer  v. 
Shereman. 

10.  If  0712  has  a  portion  of  tithes  out  of  a  retlory,  and  afterwards 
he  pur  chafes  the  retlory,  the  portion  of  £thes  is  not  extinguijhed,  but 
remains  grantable ;  agreed  per  Cur.  and  the  council  of  both  fides; 
and  Haughton  J.  gave  this  reafon  for  it,  viz.  becaufe  the  portion  of 
tithes  may  be  more  ancient  than  the  retlory ;  and  that  the  reclor  in 
ancient  times  had  no  title  to  the  tithes ;  for  before  the  council  of  La- 
ter an  every  one  might  pay  his  tithes  to  wnat  par  fori  he  would. 
2  Roll.  Rep.  161.  Pafclu  l8  Jac.  B.  R.  Sir  Edward  Coke's 
cafe.  ' 

11.  A  perpetual  unity  of  a  church  appropriated,  and  the  land,  is 
not  any  difcharge  of  tidies  of  itfelf  -,  and  the  ftatute  27  H.  8.  doth 
not  give  any  difcharge,  but  gives  only  the  pojfejjions  as  they  were  in  the 
hands  of  the  abbots  ;  and  that  refers  to  the  pofleffions,  and  not  to 
the  tithes  out  of  them,  which  are  collateral  things  $  and  there  is 
no  claufe  of  difcharge  of  tithes  in  the  ftatute  of  27  H*  8.  as  there  is  in 

tl* 


Hob.  306.- 

pl.  388. 

by  Hobart 

Ch.  J 

Jo.  3. 
Wright  v. 
Cexrard. 
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Ac  ftatute  of  31  H.  8.  and  the  ftatutcof  31  H.  8.  does  not  extend  S.C.&S.P. 
to  the  ftatute  of  27  if.  8.  and  therefore  refolved,  that  the  unity  of  s/a  dttd 
pofleflion  of  itfelf  is  not  a  difcharge  of  tithes.     Cro.  J.  607.  pi.  3.  Oo.c.425. 
HilL  1 8  Tac.  C.B.  the  fecond  refolution  in  the  cafe  of  GerrarA  Mfcb.  " 

•vrr  .   ,*:  C.B.  In  can 

▼.Wright.  ofSydown 

v.  Holme,  and  agreed  by  all  the  fbnr  juftices  to  be  good  law,  that  the  abbeys  which  came  to  the  king 
hj  the  ftatJte  27  H.  6.  were  not  within  the  privilege  of  31  H.  S.  nor  to  have  benefit  of  that  ftatute. 
■  S.  C.  cited  Jo.  373.  in  o.  C.  of  Sydown  v.  Holme* 

12.  Unity  of  pofleflion  of  a  manor  and  re&ory  will  not  exempt 
the  demefne  lands  from  the  payment  of  tithes  when  they  come  to 
be  fevered.  Comyns's  Rep.  498.  pi.  213.  Pafch*  8  Geo.  inScacc, 
Fox  ▼  BardwelL 


(A,  b)     Difcharge.     By  Order.  £  58  } 

* 

I.  XTITHERE  the  Ciftercians  had  a  privilege  to  be  difcharged 
*  *  of  tithes  arifing  from  their  lands,  which  propriis  mani- 
bus  excolebant,  but  their  farmers  fhould  pay  tithes,  and  that  or- 
der is  now  diflblved,  by  the  ftatute  31  H.  8.  the  king  and  his  te- 
nants of  thofe  lands  fhall  be  difcharged  of  fuch  tithes  as  the  fpi- 
rkual  perfons  were ;  for  the  king  cannot  excolere,  and  therefore  fys 
fanners  Jball  be  difcharged  ;  and  fo  long  as  the  king  has  the  freehold^ 
his  farmerSy  though  iejfees  for  yearsy  or  at  vuilly  JbaN  have  fuch  pri- 
vilege  s  but  if  the  king  grants  over  the  reverfion,  then  the  farmers 
(hail  pay  tithes.  2  Le.  71.  pi.  95.  29  Eliz.  inScacc.  TheCoun- 
tefs  of  Lenox's  cafe. 

2.  Where  a  difcharge  was  by  reafon  of  the  perfons  that  were  to  WSere  the 
pay  tithes,  as  the  Cifterciansy  &c.  there  the  patentee  lhould  pay  f^ jj££J 
tithes  ;  but  if  it  was  by  reafon  of  unity,  it  fhall  then  be  difcharged  was  merely 
by  the  ftatute  in  the  hands  of  the  patentee,  for  that  privilege  runs  r^M  »t 
with  the  porTeflion.  Per  Popham  ;  and  judgment  for  the  plaintiff.  ^nVj* 
Cro.  E.  578,.  pi.  i-  Mich.  39  &  40  Eliz.  1).  R.  Blinco  v.  Barkf-  the  alienee, 

dale.  butifitwaa 

m  reJpcR  of 
inj  real  ccmpcJttiony  tt  is  otherwUe ;  kut  this  real  compofition  ought  to  be  fhewn  the  fame  in  the  cafe 
of  the  King  and  his  aiienee.  Lev.  185.  Trin.  \%  Car.  1.  B.  R.  Bolls  v.  Atkinion.— Sid»  I2«y 
fkl.  13.     Bodies  v.  Atkins.  S.  jC. 

3.  So  long  as  the  land  is  occupied  by  him  that  has  the  fee  Am- 
ple which  did  formerly  belong  to  the  order  of  Cifterciansy  it  fhall 
tay  no  tithes,  but  if  he  let  it  for  years  or  life,  the  tenant  fhall  pay 
tidies.     Brownl.  44.  Trin.   15  Jac.  'Anon. 

4.  When  tumor  papalis  was  here  in  England,  all  monks  were  in  Land  may 
refpe£t  of  their  orders  difcharged  of  tithes,  who  after  increafing  to  **  faid  to  ** 
fo  great  a  number,  and  having  here  great  revenues,  the  holy  church  JJJoprHs  ma- 
was  thereby  impoverifhed,  and  filia  devoravit  mafrem  ;  for  remedy  nious  by  fer- 
whereof,  Pope  Pafchall  IL  ordained  that  Ciflerciansy  Templars,  and  £nts» ,f  (° 
Hofpitallersy  fhould  be  only  difcharged,  and  that  all  other  orders  pofliifioo  "* 
(hould  pay  their  tithes,  which  alfo  in  refpeft  of  their  great  reve-  andufedaia 
nucs  was  found  to  be  an  impovcrifhment  to  the  church*  and  there-  fa'm  b\ the 

Vo*.IX.  F  fore '""»**• 


$8  ,  Dffmea,  [or  Citlx&l 

°\*?6  m6#  h  *°re  **&  J*dr*an  cnflitvtd  that  the  land  of  Ciftercians,  Templars, 
j  63V  be?  an(^  Hofpitallers,  ihould  be  only  difcharged  out  propriis  manibus 
foreVcrnon,  excolunfur.  Per  Montague  Ch.  J.  Cro.  J.  454.  pi.  30.  Mich. 
Judge  of  af.  I5  jac.  g#  r,  jn  cafe  0f  Doubitoft  v.  Curteen. 

Hoia't  cafe* 

5.  If  the  impropriation  did  art  ipm*  to  the  crown  till  3 1  H,  8.  yet 
it  was  an  abbey  under  the  value  mentioned  in  the  27  H.  8.  and 
given  to  the  crown,  the  king  ftiall  be  now  in  by  the  ftatute  of 
1 7  i£  8  .  and  fcall  not  participate  of  the  privileges  given  by  3 1  H.  8. 
for  difcharge  of  tithes.  Clay t.  68.  pi.  117.  Aug.  1639.  Sir  Mar- 
maduke  Strickland's  cafe. 

6.  Where  land  was  difcharged  of  tithes  by  reafm  of  order,  and 
there  was  a  common  belonging  thereto,  land  taken  of  late  time  out 
of  tie  common,  and  which  was  no  part  of  the  pofleffions  of  the 
abbot,  is  not  difcharged.  See  Clayt.  n.  pi.  20.  March,  8  Car* 
Bell's  cafe. 

t  59  3        7.  The  land  which  the  priors  of  St.  John  of  Jerufalem  held  in 

Ihtuteifif-  ^Cir  kands  in  fee  at  the  council  of  Lateran,  are  only  capable  of 

terwards  difcharge  of  tithes,  and 'not  what  they  purchafed  after;  and  where 

fhall  not  it  was  in  a  farmer's  hands,  though  he  purchafed  the  fee  after-* 

the'mril?-  war<ki  he  Should  not  hold  it  difcharged  as  a  lord  abbot.   Clayt.  16. 

lege,  but  pi.  26.  March  1633.  before  judge  of  affize.     Horn's  cafe. 

-    lands  then  in 

leaf*  or  copy  when  theleafe  endeth  after  the  counfei  or  copy  hold  comes  to  the  lord,  it  ihatt  be  privileged 
asthofe  then  in  their  hands  Ihould  be.  Clayt.  207*  pi.  i$J.  April,  2  Car.  Whitfield,  judge  of  af- 
file.    Hodgfon's  cafe. 

»  •  • 

8.  In  cafe  of  tithes  and  defence  made  by  privilege  of  the  Cif* 
tercian  order,  viz.  dum  propriis  manibus  excolunt,  &c.  I  ft,  It 
mult  be  for  thofe  that  are  owners  of  the  inheritance  of  fuch  land* 
2dly,  A  truftee  of  land,  though  another  has  the  eftate  in  law,*  ir 

fuch  an  inheritor  and  oiuner  of  lands,  &c.  3dly,  This  extends  to 
meadow  as  well  as  arable,  and  this  privilege  was  for  great  tithes, 
as  corn  or  hay,  &c.  and  did  not  extend  to  fmall  tithes^  and  there- 
fore payment  of  fmall  tithes  is  no  evidence  to  prove  the  greater 
tithes  to  be  due.  Clayt.  53.  pi.  92.  Aug.  13  Car.  before  Bark- 
ley,  judge  of  aflife.     Anon. 

9.  In  prohibition  the  privilege  of  the  Ciftercian  order  came  in» 
queftion.  The  land  was  parcel  of  the  abbey  of  Riraux,  and  no 
tithes  had  been  paid,  time  out  of  mind,  &c.  nor  was  any  paid  at 
the  difiblution  of  the  abbey  ;  the  judge  fpared  the  giving  in  evi- 
dence dum  propriis  manibus  excolunt,  and  held  it  fufjicicnt  tojbew 
the  difcharge  of  payment  of  tithes,  time  out  of  mind  t  and  though  the 
order  is  put  in  the  declaration,  which  is  fufficient  of  itfelf,  yet  Br 
may  take  advantage  of  the  fatute  of  31  H.  8.  which  is  the  beft 
courfe.  Clayt.  95.  pi.  \6u  Aug.  23,  1641.  before  Whitfield  J. 
Fofwick  v.  Bulmer. 

4  Roll. Rep.  10.  Lands  were  difcharged  of  tithes,  the  abbot  being  of  the  order  of 
S" C °x^\  0£"**a*r»  dum  propriis  manibus  excolebant*  The  lands  were 
Il~p "m.  Parcel  ef  the  demefnes  of  a  manor,  but  in  leafe  for  years  at  the  time  of 
ux.  s.  c.  the  dijfolutkn.  Refolved,  that  although  the  farmer  paid  tithes  at 
"M*fc  xx  the 


e«,  tot  $ttfte&]  jj$ 


the  time  of  the  diffolution,  jrct  quoad  the  abbot,  the  inheritance 
was  difcharged  of  tithes,  and  therefore  that  now  the  king  or  his 
patentee  fhould  holi  them  difcharged,  Cro.  J.  559.  pi.  6,  Hjjlf 
17  Jac.  B.  R.    Porter  v.  Bathurft. 

I  u  If  land  Was  difcharged  in  the  bands  of  an  abbot  at  the  tim* 
of  the  diffolution,  be  it  which  way  it  will,  and  without  (hewing 
how  by  union,  &c.  and  if  he  hath  fo  continued  to  be  difcharged 
it  (hall  be  difcharged,  and  the  2  E.  6.  gives  no  remedy  but  in  fuch 
courfe  and  manner  as  then  he  might  have  had.  Clay  t.  67,  plf  117* 
Aug.  KJ39.     SirMarm.  Strickland's  cafe. 

12.  The  cafe  upon  a  feigned  iflueout  of  Chancery  was,  whe» 
ther  fuch  lands  were  difcharged  of  tithes  which  formerly  belonged 
to  Fountain  abbey  in  Yorkfhire,  which  was  of  the  Cijlertian  order  $ 
and  it  was  held  clearly  that  the  council  of  Lateran,  which  freed  that 
order  from  payment  of  tithes,  was  a  general  one  received  in  England  $ 
and  it  thefe  lands  were  difcharged  of  tithes  from  the  time  of  that 
council,  that  no  after  covenant  or  contracl  made  by  the  abbot  to  pay 
%  tithes  could  difpenfewth  this  privilege,  or  mate  them  liable  to  tithes  j 
for  once  difcharged  by  this  council,  and  always  difcharged,  fot 
this  council  is  as  forcible  as  an  abl  of  parliament,  which  concludes  all 
forties  g  and  the  Court  were  alfo  of  opinion,  that  if  there  were 
any  fuch  agreement  for  payment  of  tithes  before  the  council,  yet 
this  council  as  a  general  law,  which  includes  all  men's  confent,  had 
diflblved  it,  and  the  lands  were  difcharged.  Hardr.  10 1.  pi,  5, 
Pafch.  1657.  inScacc.    Stavely  y.  Ullithorn, 

difci 

years  is  not  within  the  ftatute,  but  that  a  tenant  in  tail  who  hath  Ts'cir.  1. 
mn  eftate  of  inheritance  is  difcharged,  quamdiu  propriis  manibus,  »»  tocc 
&c.    Hard.  174*  pi,  4.  Mich.  12  Car.  2.  in  Scacc,     Wjlfim  v,  iSf^JJL1 
JLedmao.  d«etod»» 

^  try  whethef 

toe  Jasda  out  mf  vthich  thtp  were  demanded  had  belonged  to  any  religions  order  which  claimed  to  of 
^(charged,  quuQ  diu  propnia  maoibui,  Sec.  It  wa«  clearly  held  by  the  Court,  that  if  fuch  lands  we* 
m  leafc  at  the  diffolution,  &c.  or  an  eftate  for  life,  or  in  tail,  were  out  upon  them,  yet  he  in  feverfioti 
wouJd  have  the  benefit  of  fuch  difebarge  after  the  determinuion  of  thojj  eftatea,  becaufe  tbt  dt'cbargt 
mn  mt  hUcrrvptsd,  bmt  only  fuff*ndtdf  durmw  the  time  that  tbtj  iptrt  in  tbt  bauds  of  f articular 
jpatts.  *  ' 

14*  Upon  a  bill  in  equity  for  the  tithes  of  pajlure  ground*  pared  ?° »«  ** 
of  the  pofleffions  of  the  abbey  of  Fountaine,  being  of  the  Cit  ^lf/"* 
tertian  order,  it  was  held  per  Cur,  that  tithes  for  agtflment  ofcaU  iw, ,    •  - 
tie  were  payable  by  the  owner  tfthe  cattle,  frecaufe  they  take  the  pro- 
fits and  herbage  of  the  foil,  and  therefore  it  cannot  be  faid  that  th* 
profits  are  taken  by  the  owner  of  the  foil,  or  that  the  ground  is  iq 
propriis  nanibus.    The  Chief  Baron  faid,  that  the  owner  of  thf, 
foil  might  pay  them,  but  clearly  the  ggiftor  is  compellable  to  pay' 
«hcm.    Hardr,  184.  pi.  j0,  Pafcfc.  13  Car,  2,  in  S<*c*    Port 

r.  wyijghk 


ft 


/ 


* 
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(B.  b)    Difcharge  by  Payment  of  other  Tithe  or 

Thing. 

I,  \X7  HE  RE-  the  parijbioner  does  any  thing  which  he  is  not  cow- 
*  *  pellable  by  the  law  to  do,  which  comes  to  the  benefit  of  the 
par/on,-  there  if  he  demand  tithes  of  the  thing  in  lieu  whereof 
this  is  doneA  prohibition  {hall  be  granted.  Per  BarkJ.ey,  who  faid 
it  was  a  rule.  Mar.  65.  pi.  100.  Mich.  15  Car.  In  Skinner's 
cafe. 

2.  And  there  is  another  rule,  that  cuflom  may  make  that  tithable 
which  of  itfelf  is  not  tithable.     Mar.  65.  in  the  S.  C. 

3.  The  inhabitants  of  the  pari  fh  of  H.  in  which  {here  was  a 
chapel  of  eafe,  fuggefted  a  cuftom,  that  thofe  who  lived  in  fuch 
a  precinfl:  of  the  faid  parifli  ought  to  find  a  rope  for  the  third  bell, 
.and  to  repair  part  of  the  mpther-church  ;  in  confideration  whereof 
they  have  been  freed  from  payment  of  tithes  to  the  mother-church. 
Whether  this  was  a  good  cuftom,  quaere,  for  it  was  adjourned, 
Jfclar,  gi,  )n  pi.  151.  HUL  i<$  Car,  Anon, 


(C.  b)    Difcharge.     Pleading?. 

Cro.I.to6.  I.  T  IBEL,  &c.  for  the  tithe  of  wood.  The  defendant  fug, 
pi.  41.  S  C.  -L*'  geftcd  that  the  lands  were  parcel  of  the  priory  of  Crec-church* 
"fprntuJ1'"  ana*  *JJat  tb*  prior  thereof,  and  his  fucceffors,  time  out  of  mind,  held 
man  may  tpe  fame  difcharged  of  tithes.  Exception  was  taken  becaufe  it  did 
Fdcnbein  riot  fay  any  particular  difcharge,  as  composition,  unity  of  poflef- 
nando^'and  Gon,  or  privilege  of  order,  as  Templars,  &c.  Per  Wray,  though 
by  the  fta-  the  fpecial  manner  of  difcharge  is  not  fet  down,  yet  it  fball  be  intended 
tMtlCHf  q  u  to  be  by  lawful  *  means,  as  compofttion,  or  otherwife ;  for  the  ftatute 
lull  hold  it*  is,  that  the  king  {hall  hold  difcharged  as  the  abbot,  Sec.  and  we 
difcharged  ought  to  take  it,  that  it  was  a  lawful  difcharge  of  the  tithes  at  the 
m  the  prior    tjme  of  the  diflblution.    Le.  240.  pi.  32  c.  Mich.  32  &  33  Eliz, 

hold  it,  and      •    _        XT   _        _  -  ...        m        ^       r     o    J  ?  ,        J  J 

if  he  held  it   B.  R.   •  Naih  v.  Molhns.  • 

difcharged, 

»on  refert  by  which  means,  for  it  flaall  be  intended  lawful  meant. 

-*  C  6l -3 

2.  Prohibition,  the  plaintiff/vgg^rf  that  the  prior  of  B.  wo+ 
feifedTof  the  reclory  and  of  the  lands,  out  of  which  the  tithes  were 
demanded,  in  fee  fimul  &  femel,  from  time  whereof,  Isfc.  and  at 
the  time  of  the  diffolution,  and  for  that  reafon  the  land  is  difcharged, 
&c.  The  defendant  tr overfed  the  unity  at  the  time  of  the  diffolution, 
$cc.  Fenner  and  Clench  (ceteris  ahfentibus)  held  that  the  tra- 
verfe  was  good  ;  for  though  there  had  been  an  unity  of  pofTeffion, 
time  out  of  mind,  yet  if  it- was  not  at  the  time  of  the  diflblution, 
tithes  fliall  be  paid  5  but  if  the  difcharge  had  been  pleaded  generally 
fa  prefcriptkn%  and  not  by  unity,  &c.  then  the  prescription  ought  to 

**  l  have 
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iotv  been  anfwertd,  arid  not  the  unity,     Cro.  E.  534.  pi.  14.  Mich* 
39  &  40  Eliz.  B.  R.     Button  v.  Long, 

3.  In  a  prohibition  the  plaintiff  fuggejled,  that  the  abbot  of  Vale.  S*l^V1c*tJi 
Royal  was  feifed  in  fee  of  the  parfonage  of  W.  and  of  the  grange  of 

D.  out  of  which  the  tithes  were  demanded  by  the  now  par/on  of  W. 
and  by  reafon  thereof  the  faid  abbot  and  his  predeceflbrs,  time 
whereof,  &c»  were  feifed  of  the  parfonage  and  grange  in  their 
demefne,  as,  &c.  in  right  of  the  faid  abbey,  &  ratione  inde  (hewed 
the  unity  of  pofleflion  and  difcharge  of  tithes  upon  the  ftatute 
3 1  H.  8.  The  defendant  pleaded  that  the  abbey  was  founded  5  .£•  I. 
within  time  of  memory,  .and  confeffed  the  unity  of  the  parfonage  and 
grange  after  the  time  of  its  foundation*  The  whole  Court  held  the 
plea  in  bar  good,  and  that  he  need  not  traverfe  the  prefcription , 
for  the  Jbewing  the  abbey  to  be  founded  within  time  of  memory  is  a 
fuffcient  confejfing  and  avoiding  ;  but  if  the  defendant  again  ft  the 
fuggeftion  of  the  perpetual  unity  would  Jhew  that  the  demefhes  be- 
fore the  fatute,  and  in  the  time  of  the  abbot)  were  in  the  hands  of  the 
farmers,  &c.  there  he  ought  to  traverfe  the  prefcription )  for  though 
the  pofleflion  was  chargeable  in  other  hands,  yet  as  to  the  fee* 
fimple,  which  repofed  in  the  abbot,  it  is  a  difcharge  in  right. 
Yelv.  3 1.  Hill.  45  Eliz.   Gibfon  v.  Holcroft.  . 

4.  Libel  for  tithes  of  2  acres,  parcel  of  the  pofleflion  of  fuch  an 
abbey,  which  came  to  the  king  by  the  ftatute  27  H.  8.  The  de- 
fendant pleaded  thejlatute  31  if.  8.  and  averred  that  the  abbey,  from 
the  time  of  the  foundation  to  the  dijfolution,  had  been  dif charged of %  tithes 
of  thefe  two  acres;  and  upon  demurrer  to  this  plea,  it  was  obje&ed 
that  it  was  ill,  becaufe  the  difcharge  fhould  be  pleaded  only  to  the 
time  of  the  dijfolution,  by  reafon  of  the  Uncertainty  of  the  commence* 
matt  of  the  difcharge ;  fed  per  tot.  Cur.  a  confultation  was  grant- 
ed ;  but  Doderidge  faid,  that  if  he  had  alleged  that  the  abbey  was 

founded  before  time  of  memory,  and  that  the  foundation,  till  the  4*jjb- 
lution,  was  difcharged,  it  had  been  good,  quod  Coke  conceflit.  Roll. 
Rep.  54.  pi.  27.  Trin.  12  Jac.  B.  R.     Prowfe  v.  Layfield. 

5.  S.  fues  a  prohibition  againft  D.  alleging,  that  an  abbot,  tsfc*  J°*p6*  **•*• 
was  feifed  of  that  land  difcharged  of  the  payment  of  tithes  at  the  time  H0bart 

of  the  dijfolution,  and  fo  conveyed  it  to  the  king,  and  from  the  king  Hutton,  and 
to  him.     The  defendant  demurs,  and  it  was  refolved,  that  the  ^j?Lh,held 
abbot's  holding  of  it  difcharged  of  tithes,  &c.  was  not  good,  with*  ought  to 
out  Jbewing  how ;  for  note,  the  ftatute  31  H.  8.  cap.  3.  is  in  as  <hew  how 
large  and  ample  manner  as  the  abbot  held  it,  &c.  and  the  ftatute  J^'Jjf0* 
pinches  upon- that  5  ergo,  he  ought  to  take  notice  by  what  man*  charge/at 
ner  the  abbot  was  difcharged  j  alfo  fuch  a  claim  of  difcharge  of  the  time  of 
tithes  is  contrary  to  #  common  right,  and  therefore  fhall  be  ftriflp  li^'foj1"' 
Noy,  97.  Hill.  15  Jac.  C.  B*.    Slade  v.  Drake.  that  Astute 

,    gives  dif- 
durge;  yet  for  pleading  it  as  it  was  at  common  law,  the  party  ought  particularly  to  fhow  how;  but 
Warburton  held  e  contra,  and  error  was  brought  et  peodei  quaere  de  ceo.— Hob. '295.  pi.  378. 
S»  C.  adjudged  for  the  defendant,  and  a  confultation  awarded  j  Warbuton  diiTentiente. 

6.  ilibel  for  tithes,  the  defendant  fuggejled  for  a  prohibition  that 
the  abbot  of,  &c.  and  his  predecejfors  before  and  at  the  time  of  the  dif* 

foluiion^  hold  the  lands  difcharged  of  tithes  by  reafon  of  the  unity  of 

F3  pofefficng 


6*  fcifme*,  [ot  f&ityt.] 


fpffefjioH  1  it  was  infifted,  that  this  fuggcftton  need  not  to.  bd 
proved  within  the  ftatute  of  2  E.  6.  for  by  that  ftatute  the  fug- 
geftion  {hall  not  be  proved,  unlefs  the  caufe  be  determinable  in 
the  fpiritual  court  for  the  not  proving  the  fuggeftion,  and  that 
this  cafe  is  not  determinable  there  by  the  exprefs  words  of  the 
ftatute.  Sed  per  Qur.  though  precife  proof  may  not  be  made  of  the 
difcharge,  yet  the  defendant  might  fwear  that  always  ftnce  the  ftatute 
3 1  if.  8.  the  lands  have  been  reputed  to  be  dif charged  by  unity  y  or  that 
he  had  heard  it  commonly  reported  to  be  fo  veJJtmilia  ;  and  Doderidge 
{aid,  he  had  known  divers  precedents  of  proof  made  in  this  Court 
in  fuch  manner.  2  Roll.  Rep.  125.  ftlich.  17  Jac,  B.R.  Cong* 
ley  v*  Hall. 

,  7.  Upon  a  bill  for  tithes,  the  defendant  by  his  anfwer  fit  fortb% 
that  the  lands,  of  which  the  tithes  were  chimtd,  were  parcel  of  the 
priory  of .  .  .  and  that  the  lands  belonging  to  that  priory  were  dif charged 
by  order ;  without  faying  any  mote,  this  was  held  fufficient,  quod 
pota;  becaufe  of  the  uncertainty.  Hardr.  322*  pl<  5.  HilL 
\4  &  15  Car.  2.  in  Scacg.    Page's  cafe, 

8.'Suggeftion  of  a  difcharge  by  the  Ciftertian  order,  in  a  fuit 
for  tithes,  ought  to  aver  pofitively  that  thefe  lands  were  in  the  abboft 
hands  at  the  time  of  the  diffblutbn,  and  ^ow  in  the  patentee's  own 
bands >  otherwife  no  prohibition  will  be  granted ;  and  it  U  not 
fufficient  to  fay  that  the  vills  were,  unlefs  of  which  are  parcel. 
Keb.  830.  pi.  g.  Hill.  16  &  17  Car*  %.  B*  R*  Barriqgton  r, 
$oucher» 


(D.  b)     Revive 

f  •  yf  JPrefeription  was  laid  in  an  abbot  and  convent  to  be  dt/charged 
<*■*  of  tithes,  and  it  appeared  that  the  body  corporate  was  difik 
Jolved,  becaufe  all  the  monks  were  dead,  and  the  lands  came  to  laymen  / 
it  was  adjudged  that  they  (hall  pay  tithes  in  kind,  becaufe  the 
prescription  continues  no  longer  than  the  lands  remained  in  the 
abbot's  and  convent's  hands  Godb.  211.  pi,  301.  Mich*  11  Jac. 
C.  B,    Windfor  (Canons)  v.  Webb, 

(E,  b)     Trefpafs  juftifiable  in  order  to  fetting  thexa 
Out,  and  carrying  them  away*     Apd  Pleadings. 

I.  CJ-RESPA8S  lies,  by  parfon  agauift  him  who  carries  away 

-*    tithes  fevered  from  the  nine  parts ;  'contrary  where  be  wilt. 

*ot,  fever  his  tithesj,  and  carries  them  all  away ;  there  fuit  lies  in 

the  fpiritual  court.     Br.  Trefpafs,  pi,  108.  cite&  28  E.  j.  5. 

I  6$  1        *•  In  trefpafs  of  com  taken  the  defendant  jufhfied  for  tithes  as 

fervani  of  the  parfon  of  M.  fo  he  took  the  tithes  of  his  maferabfque 

hoe,  that  he  took  the  corn  of  the  plaintiff  and  Others  e  conti^     |fcy 

•  Tscfpais*  pk  4g,  rites.  44  Ed,  3-39% 

3.  Trc^afli 


Diftaefc  [of  Cft&ejaf.]  ^ 

3.  Ttcfpafs    de  claufo  fratlo   on  D.   the   6th  day  of  July  the  j^  R€f^- 

defendant  jtsftified  as  for  tithes  fevered  from  the  nine  parts  as  par/on  c't£js.c.— I 

the  loth  day  of  Augufl,  abfque  hoc  that  he  is  guilty  unlefs  after  the  A  pirfon 

tithes  fevered,  and  till  they  were  carried  away9  and  it  was  held  AaJ!  h*J* 

dearly  that  every  parfon  may  enter  to  colletl  his  tithes,  and  to  turn  ^^fj|# 

them  till  they  are  dry,  and  of  this  the  reafonable  time  Jhall  be  tried,  bis  tithes  fe- 

and  a  good  plea,  and  Jhall  not  he  compelled  to  fay  that  be  is  not  guilty  J^/^1* 

before  nor  after  t  for  ne  is  guilty  every  year  after  the  tithes  fe-  pa:tff  an^H 

vered  ;  and  the  plaintiff  replied,  that  the  day  the  defendant  juflified,  turn  than 

the  defendant  was  net  parfon,  or  that  the  tithes  this  day  were  fevered  ;  tl*1  tl%fr*  . 

and  fo  fee  that  the  plaintiff  was  not  compelled  to  reply  to  the  t^a\  be  car- 

abfque.  hoc  taken  by  the  defendant.     Br.  Traverfe,    per,    &c.  rieathem 

pi.  242.  cites  I*  E.  4.  6.  53^ 

pi.  315.  cites  12  E  4*  6. 
In  trefpaf,  where  the  defendant  jujfifies  as  par/on,  and  coUetltd  the  tithes  wbicb  were  fevered /rem  the 
Bier  parts,  it  is  a  good  fjpn,  that  the  tithes  were  not  fevered  from  the  nine  parts*     Br.  iflues  joines, 
pi.  69.  cites  ra  E.  4.  6. 

4.  Trefpafs  of  graft  cut,  the  defendant  juflified  as  parfon  of  the 
part/by  and  took  as  tithes  fevered  from  the  nine  parts,  the  plaintiff 
laid,  that  de  fon  tort  demefne  without  fuch  caufe.  Per  Brian  this 
is  no  plea,  no  more  than  where  the  defendant  jufiifies  as  his  f rani- 
tenement,  or  by  leafe,  or  for  years,  fuch  replication  de  fon  tort, 
&c.  is  no  plea.  Pigot  faid,  this  is  true  there;  for  the  defendant 
claimed  interefl  in  the  foil  and  the  occupation  there;  contra  here,  by 
which  he  replied  as  above,  abfque  hoc;  that  they  were  fevered  from  the 
mine  parts.     Br.  De  fon  tort,  &c.  pi.  2*1.  cites  16  E.  4.  4. 

5.  In  trefpafs  in  D.  the  defendant  juflified  as  parfon  of  D.  for  tithes,  Br.  Trimfr 
the  plaintiff  faid  that  they  grew  in  another  place,  and  not  in  the  place  ?r,2*,f  * 
in  the  bar,  and  no  replication  unlefs  they  had  faid  that  the  place  is  cites  %i  £.4* 
out  of  the  pari/b' of  the  defendant;  for  he  may  take  his  tithes  in  any  65.  that  he 
place  in  this  parilh,  by  which  he  faid  that  it  was  in  another  ^^^1 
parilh,  and  not  in  the  parifh  of  the  plaintiff.  Br.  Replication,  riih,andnot 
pL  C4.  cites  21  E.  4.  *be  P1**  i 

•      ■*■»■  tor  puma    - 

facie  if  they  grow  in  the  paxiih  the  parfon  (hall  have  them* 

6.  Trefpafs  for  breaking  his  clofe  and  treading  his  grafs,  &c.  *  Lutw- 
and  taking  and  carrying  away  five  loads  of  his  hay;  the  defendant  \}.\\\  "Ca 
as  to  all  except  breaking  the  clofe  and  fpoifing  the  grafs  pleads  Curia  advU 
not  guilty,  and  as  to  the  reft  he  juflified,  for  that  he  is  feifed  of  the  <**«▼»£ 
tithe-bay  ari/ing  in  the  faid  clofe;  and  for  that  the  hay  (viz.)  Jive 

cart  loads  were  cocked  feparately  for  tithes,  of  the  faid  hay,  he  entered 
the  clofe  and  carried  away  the  hay,  doing  as  little  damage  as  he  could, 
qusfunt  eadem,  &C.  the  plaintiff  replied,  that  the  defendant  took  the 
grafs  wbicb  the  plaintiff  had  cut  and  made  it  into  bay,  upon  the  land, 
and  carried  it  away,  and  fo  five  cart  loads  of  bis  hay  mentioned  in  the 
declaration,  be  took  and  carried  away,  and  traverfed  that'  there  were 
five  cart  loads  of  hay  in  the  faid  chfefeparated for  tithes;  the  defend- 
ant demurred  fpecially,  rcr  that  the  plaintiff  traverfed  the  quan- 
tity of  hay  feparated  for  tithes,  which  is  not  traversable  j  and  of 
that  opinion  was  all  the  Court,  for  the  defendant  having  pleaded 
jot  guilty  as  to  aU  except  the  foiling  the  grafs,  and  juflified 

F  4  thia 


6j$  Etfftrie*,  [otCft^a-I 

this  by  cfttcriiig  and  taking  tithes  of  hay,  it  is  good  whether 
they  were  loaded  in  one  or  two  or  five  carts ;  and  it  was  lawfiir 
for  the  defendant  to  make  the  hay  on  the  land  after  it  was 
feparated,  and  Judgment  was  given  for  the  defendant  by  the 
whole  Court,  yLev.  228*  Trin.  1  Jac.  2.  C.  B.  Paine  v» 
Brigham. . 
£  64  ]  7.  In  trefpafs  defendants  as  fervantsof  the  parfon  juftified  their 
entry  into  the  land  with  their  horfes  and  molliter  chafed  the  cattle 
in  the /aid  clofe  to  fee  what  tithes  were  due  for  the  cattle.  It  was  ob-* 
jefted  that  this  was  not  judicable,  becaufe  there  were  other 
means  to  come  to  the  knowledge  thereof.  But  the  Court  deli- 
vered no  opinion  as  to  that,  judgment  being  given  on  another 
matter.  Cro.  J.  360-  pi.  21.  Mich.  12  Jac.  B.  R.  Rolls  v. 
*  Beulting  and  Roberts* 


(F.  b}    Remedy  for  Recovery  of  Tithes.     And'th 

what  Court. 

* 

X.  r\V  tithes  there  is  not  any  form  to  demand  at  the  common  law* 
^  But  you  will  find  in  the  Regifter,  fol.  165.  a  form  of 
writ  of  covenant  de  decimis  garbarum  ad  ecclefiam  ipfius  prions* 
de  N*  qualitercunque  fpe&ant'.  Thel.  Dig.  68.  lib.  8*  cap.  9. 
£  1. 

2.  In  affife  a  plaint  is  made  of  the  tenth  part  of  all  manner  of  corn 
growing  in  100  acres  of  landf  and  of  the  tenth  part  of  all  manner  of 
hiy  in  10'  acres  of  meadow  cut  after  the  tithes  of  tlx  parfon  ajftgned* 
&c.  Thel.  Dig.  68.  lib.  8.  cap.  9.  L  2.  cites  Hill.  44  £.  3.  5* 
But  fays,  that  now  by  thefiatute  of  32  H.  8.  cap.  7.  a  man  Jhall  have 
precipe  quod  reddat,  and  all  manner  of  writs  real  cf  all  profits  called 
eccleftaflical  or  fpiritual)  as  parfonages,  vicarages,  portions,  penfions, 
difmes,  &c.  After  the  making  of  which  ftatute  Theloall  fays,  be 
has  fecn  writ  of  covenant  of  fuch  form  to  levy  a  fine,  quod  teneat 
covent*,  &c.  de  reftoria  ecclefiae  parochialis  de  M.  ac  de  omriibu9 
decimis  granorum,  garbarum,  &  fceni  eidem  re&orfee  fpe&aftt% 
&c.  five  cum  omnibus  decimis  granorum  garbar'  &  foeni  eiden> 
fe&or'  fpe&ant',  &c. 

3.  And  in  precipe  quodreddat  omnes  1$  omnimodas  deeimas  majores 
tnbitas  et  minutas  infra  villain  five  hamlet  de  B.  in  parocbia  de  A.  quo-* 
quomodo  crefcen9  contingeri  ac  annua  tint  renovan9  &c.  Quaere  of 
thefe  forms  and  of  others  now  ufed.  See  praecipe  quod  red- 
dat  quartam  partem  decimarum  &  oblation um  ecclefta  Jancli,  &c«- 
Thel.  Dig.  68.  lib.  8.  cap.  9.  f.  3.  cites  16  E.  3.  Quare  Im~ 
pedit,  147,  and  fays,  fee  fine  levied  of  a  parfonage,  2  H.  3.- 
Grant,  89. 

Br.  Affife,  4*  AIft%e  was  inaintained  of  tithes  by  name  of  profit  apprender^  not" 
£.  19.  citei  withftanding  the  defendant  demurred  to  the  jurifdi&ion.  Br> 
*  *  Jurifdiftion,  pi.  7.  cites  44  E.  3^  5. 

5.  If  the  king  grants  tithes  which  grow  in  great  forefis,  as  Engle- 
wood  by  letters  patents,  and  another  takes  them^  he Jball  have fcire facias 

againjl 
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tgninft  them  in  Chancery,  and  Jhall  be  at  iffue  there,  and  then  it 
Jhall  hefttit  into  B.  R.  to  try  as  in  other  cafes.  But  if  the  fuit  be 
mgamft  them  who  ought  to  render  the  tithes  and  fet  them  out  and 
fever  the  nine  parts,  then  lies  the  fuit  in  the  fpiritual  court;  note 
the  difference.    Br.  Difmes,  pi.  10.  cites  22  Aff.  75. 

6.  32  H.  8.  cap.  7.  f.  2.  All  perfons  of  this  realm  and  other  hit 
tnajefty*s  dominions  Jhall  truly  fet  out  and  pay  all  tithes  and  offerings, 
according  to  the  cuftoms  and  ufages  of  the  places  where  fuch  tithes  or 
duties  Jhall  grow  ;  and  in  cafe  any  perfons,  of  their  ungodly  and  per* 
verfe  will,  with-hold  any  tithes  or  offerings,  the  parfon,  or  party  ec- 
clefiaftical  or  lay,  having  caufe  to  demand  the  faid  tithes  or  offerings  ', 
may  convene  the  perfons  offending  before  the  ordinary,  his  commiffary  or 
Othet  competent  judge,  according  to  the  ecclefiaftical  laws*  And  the  or- 
dinary,  &c.  having  the  parties  or  their  lawful  procurators  before  him, 

Jhall  proceed  to  the  examination,  hearing  and  determination  of  fuch 
matter,  ordinarily  or  fummarily,  according  to  the  courfe  of  the  eulefiaf 
fical  laws, 

7.  32  if.  8.  cap.  7.  f  3.     In  cafe  any  of  the  parties  appeal  from     [  6$  1 
the  fentence  of  the  ordinary,  &c.  the  judge  Jhall  adjudge  to  the  other. 

party  reafonable  cofls,  and  Jhall  compel  the  party  appellant  to  pay  the 
fame  by  compulfory  procefs  and  cenfures  of  the  laws  ecclefiaflical,  taking 
furety  of  the  other  parties  to  reflore  the  cofts,  if  the  principal  caufe  be 
adjudged  agaitift  him ;  andfo  every  ordinary,  or  other  judge  ecclefiaftir 
cal,  Jhall  adjudge  cofls  to  the  other  party  upon  every  appeal  in  every 
fust  of JubfiraBion  or  detention  of  tithes,  or  in  any  other  fuit  concerning 
the  duty  of  fuch  tithes  or  offerings. 

8.  S.  4.  If  any  perfons,  after  fentence  definitive  given  againft  them9 
obfiinately  and  wilfully  refufe  to  pay  their  tithes  or  duties,  orfuchfums 
of  money  'wherein  they  be  condemned  for  the  fame,  two  juflices  cf peace 
oftbejoire,  'whereof  one  of  the  quorum,  Jhall  have  authority,  upon  in* 

formation,  certificate  or  complaint,  made  in  writing  by  the  ecclefiaflical 
judge  that  gave  the  fentence,  to  caufe  the  party  refujing.  to  be  attached 

and  committed  to  the  next  gaol,  till  he  Jhall  have  found  furety  to  the  ufe 

of  the  king  to  perform  the  fentence. 

9.  S.  7.  Where  any  perfons  which  Jhall  have  any  ejlate  of  inherit- 
ance, freehold,  term,  right  or  interejl,  in  any  parfonage,  vicarage9 
portion,  penfion^  tithes,  oblations,  or  other  ecclefiaflical  or  fpiritual 
profit,  made  temporal,  or  admitted  to  be  in  temporal  hands  by  the  laws 
of  this  realm  Jhall  be  diffeifed,  or  otherwife  put  from  their  lawful  inhe- 
ritance or  inter  eft  by  any  per/on  claiming  title  to  the  fame,  the  perfons  fa 
diffeifed  or  put  from  their  right,  their  heirs,  wives,  and  fuch  other  to 
whom  fuch  injury  Jhall  be  done,  Jhall  have  their  remedy  in  the  king's 
temporal  courts,  or  other  temporal  court,  as  the  cafe  fhall  require,  for 

the  recovery  of  fuch  inheritance  or  interejl,  by  writs  of  pracipe  quod  Bytnisafl, 
reddat,  a/fife  of  novel  diffeifin,  mortdanceflor,  quod  ei  deforceat,  writs  \^^ 
of  dower,  or  other  writs  original,  as  the  cafe  fhall  require ;  and  writs  tithe*  or  of- 
of  covenant,  and  other  writs  for  fines,  and  other  ajfurances  cf  any  fuch  f**n&,m*f 
parfonage',  vicarage,  portion,  pen/ion,  or  other  profit  called  ecclejuflical  ^e  fobftwe- 
er  fpiritual,  fhall  be  granted  in  the  chancery,  as  hath  been  ufe d  for  tionorwith. 

lands.  holding  of 

the  fame  in 
tbc  ccddUftical  courts  CC  at  tht  COOMOOa  law,  at  hit  ele&Ion  J    and  feeing  that  no  fpecial  w.i;  h  given 

*>t 
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hy  the  ftatote,  die  party  muft  have  a  general  writ  of  affife  de  libera  tenement?,  Sod  make  a  fpecifl 
plaint ;  but  his  praecipe  muft  be  quod  redd  at  omnes  Sc  omnlmodas  decimal  majoret,  minima*  Sc  mU 
autat  infra  pale  quoouo  modo  crefcent'  contingent*  ac  annuatim  renovant',  Sec.  according  to  his  cafe. 
But  neither  a/life  nor  any  precipe  did  lie  of  them,  as  of  tithea  or  any  other  ecdefiaftical  doty  at  the) 
common  law ;  for  the  aflife  brought  of  any  manner  of  corn  growing  in  aa  hundred  acres  of  land,  after 
the  tithea  of  the  parfon  taken ;  was  a  lay  profit  apprender,  and  no  ecckfiafUcal  doty.  But  tithes,  or  other 
ccckftaftical  duties  that  came  to  the  crown  by  the  ftatutes  of  27  H.  8.  3 1  H  8.  37  H.  8.  and  iE»6. 
Are  by  tbofc  ftatute?,  and  this  of  3a  H.  8.  and  of  1  Sc  %  P.  &  M.  in  the  hands  of  laymen  temporal  in- 
heritances, and  frail  be  accounted  affcts,  and  hufbands  wall  be  tenants  by  the  curtefy,  and  wives  endowed 
of  them,  and  thai)  have  other  incidents  belonging  to  temporal  inheritances ;  only  that  they  have  this 
cccleliaftical  quality,  that  the  owner  or  pofleflbr  thereof  may  fue  for  the  fubftracYion  of  the  fame  in  the 
sxckhaftical  court.     Co.  Litt   1 59,  a. 

No  frtcciptWt*  for  facing  out  tithes  at  common  law  j  and  I  doubt  not,  by  tbrflatute  32  H.  8.  cap*  7, 
though  Sir  Edw.  Coke,  in  his  Litt.  fol.  159.  a.  fcems  to  be  of  opinion,  that  a  man  may  at  bit  eUffh* 
**W*  remtdy  for  with  holding  tithe  after  that  (tatute,  by  afficn  or  in  the  eccUjuftkal  c*urt,  by  that 
statute  doubtlefs  he  hztfor  the  title  of  tithe,  as  for  tithe  of  land,  or  fur  the  taking  them  away,  hut  not, 
perhaps,  for  not  fitting  them  out)  per  Vaughan  Ch.  J.  Vaugh.  195.  Hill.  18  Sc  19  Car.  z.  C.  B. 
in  cafe  of  Hoiden  v.  Smallbrookc. 

10.  S.  8.  provided  that  this  aft  Jball  not  give  remedy  or  fuit  in  the 
Courts  temporal^  againji  any  per/on  which  Jball  rcfuje  tofet  out  his  tithes, 
or  detain  his  tithes  or  offerings. 

IK  The  compelling  the  appellant  to  pay  cofls,  is  to  he  underftood 
when  the  cafe  appertains  properly  to  the  Jpirrtual  courts  but"  if  the 
fait  did  not  originally  or  properly  appertain  to  them,  as  in  cafe 
for  tithes  of  trees  /pent  in  fuely  a  prohibition  fhall  be  awarded,  as 
-well  to  the  coils  as  the  original  fuit,  notwithftanding  this  ftatute. 
Noy,  137.  Anon. 
£  66  2  12-  When  tithes  were  fet  out,  they  are  tay-chattles  ;  and  if  a 
firanger  carries  them  away,  aclion  lies  not  in  the  fpiritual  court}  hut 
here;  otherwife  where  they  arc  not  fevered  from  the  9th  part; 
per  Doderidge  J.  and  Ley  Ch.  J.  2  Roll.  Rep.  440.  Trin. 
ax  Jac.  B.  R.  Gwyn  v.  Merry  weather. 

1 3.  The  parfon  exhibited  his  hill  in  the  Exchequer  for  predial  and 

tther  tithes,  and  uppn  proof  of  the  quantity  and  value,  bad  a  decree  for 

the  whole;  and  the  clerks  faid  that  this  was  the  conftant  prabice 

where  a  bill  is  exhibited  for  predial  tithes,  and  the  Jingle  value  is 

only  demanded.    Hardr.  4.  pi.  4.   Trin.  1655.  in  the  Exchequer, 

Hardwick  v.  Newte. 

*  In  the  14.  7  l*(  8  W.  3.   cap.  6.  impowers  two  juftices  of  peace  to  de- 

hewo7it  has  termine  complaints  for  nonpayment  of  fmall  tithes.     And  the  money  ad* 

been  ad-       judged  due  Jball  be  levied  by  difirefs  andfale.     But  the  complaint  mttjl 

judged,  that  he  made  within  two  years.      Appeal  may  be  to  the  JeJftons%  and  //# 

if  the  party    *  ^nxm  Jball  be  allowed  unlefs  the  title  be  in  queJKon. 

Minns  on  J  .         .     .   n*      J  *  /„ 

any  matter         In  cafe  of  a  modus  tbe'jujttces  are  not  to  intermeddle. 

•flaw  before  3^  judgment  Jball  be  inrolled,  and  be  a  bar  to  any  other  pre* 
«aceU  which  cefs'  ^artJ  "moving  into  a  foreign  county  may  be  followed  if  ad- 
U  jny  way  judged  againji  him.  If  the  complaint  be  vexatious,  defendant 
cfcwibtful,  as  jhaii  have  cofts  not  exceeding  10s.  and  any  perfon  fued  for  any 
\b  "pariih"  thing  done  in  purfuance  of  this  acl,  and  the  plaintiff  be  nonfuit9 
to  be  dlf-       &c .  Jball  have  double  cofts^  if  m  fuit  be  begun  in  the  Exchequer 

charged  of  a  Qr  cccUfiqflical  court. 

certain  kind  J  *  • 

of  tithe,  Sec.  the  order  may  be  removed  within  the  intent  of  the  ftatute*     2  Hawk.  PI.  C 189.  cap*  17» 

f  j$.  cites  Hill.  6  Geo.  The  King  v.  Furnace.  -'.'•* 
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(G.b)     Remedy  for  Recovery  of  Tithes.     How  ;    • 
and  in  what  Cafes.     And  Pleadings . 

1.    A  Parfon  fucs  in  the  fpiritual  court  for  tithes  of  wheat  and  ty  *c  °Pl- 
rye  growing  on  60  acres  of  land.     The  defendant  fuggefed  dJejufticet 
for  a  prohibitum  that  thefaid  60  acres  were  barren,  and  that  by  his  of  both 
indttftry  they  became  fruitful,  and  that  7  years  are  not  expired  ac-  ^nchej» 
cording  to  the  ftatute  2  E.  6.  for  tithes  of  barren  lands.     The  whT5on) 
jury  found  that  30  acres  of  the  f aid  lands  were  barren,  but  that  30  the  party 
teres  of  the  faid  lands  had  yielded  tithes  of  wool  and  lambs  to  the  ^°f  f"f  *? 
parfon.       The  parfon  fhall  not  have  a  confultation  for  them  ;  cowt&aii 
for    he  has    not  fued   for  them    in   the    Spiritual   Court  ;    by  have  con. 
the  judge*  of  both  benches.     Jenk.  218.  pi.  65.  cites  D.  171.  [^faiTref 

St  EllZ.  fidue,  ad 

quod  Saun*  -, 
ieraCh.  B.  conceffit.  D.  171.  a.  pi.  6.  Pelli  y.  Saunderfon.— S.  C.  cited  Hob.  192.  in  pi.  149* " 
that  a  confoltation  was  denied,  becaufe  he  (hould  not  have  fued  for  tithe*  in  kind,  which  if  they  fhould 
fiant,  acaoiultatKMi  ihoald  be  allowed  but  for  the  fmall  tithe  only. 

2.  An  a£Hon  of  debt  was  brought  upon  this  ftatute  by  G.  4  **•  7- 
againfl  two  tenants  in  common,  and  it  appeared  that  one  of  them  fit  p**  |°" 
out  his  tithe,    and  that   the  other  afterwards   took  it  and  carried  g.  r.  Gtf- 
it  away;  and  adjudged  that  the  a&ion   lies   only  againft  him  ranTscafe* 
which  carried  it  away.    Hutt.  122.  cites  it  as  a  cafe  (hewn  Mich,  l£^f£x 
8  Jac.     Sir  John  Gerrard's  cafe.  carried 

away  by  a 
Jtrangtr,  and  that  the  pariJhiontr  may  plead  the  fame  matter  in  bar  in  the  fpiritual  court* 

3.  In  debt  on  the  ftatute  2  E.  6*  for  not  fetting  out  tithes,  the     [  67  ] 
declaration  recited  the  Jlatute  as  made  Nov.  2.    anno  2  fe*  3  E.  6* 
whereas  it  could  not  be  in  two  years  of  the  faid  king,  and  there- 
fore after  verdi£k  judgment  was  arretted.      Mo.  302.  pi.  452. 
Mich.  33  &  34  Eliz.  in  Scacc.     Langley  v.  Haynes. 

4.  ABion  on  this  ftatute  may  be  brought  in  any  of  the  kings 
tourts ;  refolved  by  all  the  Barons.  Sav,  131.  pj,  206.  Pafch, 
36  Eliz.  in  Scacc.  Anon. 

5«  Defendant  pleaded  not  guilty,  and  held  well  enough,  the  ac-  Cro.E.  766L 
tion  of  debt  being  founded  on  the  ftatute  for  a  wrong  done,  and  jj|  %\\*nn* 
±$cbt  lies  on  it  though  a  certain  penalty  is  not  given  thereby,  but  b.R. 
the' treble  value,  which  i«  uncertain.      Cro.  £.621.    pi.  11.  Wonky*. 
Mich.  40  &  41  Eliz.  B.  R.    Johns  v.  Came.  ham^sVp. 

refolved  accordingly  ;  for  it  is  not  for  a  non-feafance,  but  for  a  mal-feafance,  wherein  the  tort  is  fup- 

pofed. Mo.  302,  pi.  452.  Mich.  33  &  34  Eli  a.  in  Scacc.    Langley  v.  Hains,  S.  P.  adjudged. 

— — Brownl.  31.  Pafch.  10  Jac.  Anon.  S.  P.— — — luid.  65.  Trin.  8  Jac.  Pain  ▼.  Nichols. 
£•  P.— For  wool  or  lambs  no  a&ion  lies  upon  the  ftatute }  for  they  are  not  predial  tithes,  nor  fmaty 
tithes  by  the  ftatute  of  £•  6.  Brownl.  70.  Hill.  9  Jac.  Mortimer  y.  Freeman.— ——Palm.  222. 
Arg.  cites  it  as  retorted  40  ft  41  Ella.  Shaman  v.  Jteadle,  that  action  of  JsbCliei  upon  this  ftatute  fof 
lithe  of  lambs  i  4ad  thence  infers  that  lambs  art  not  (mail  tithe* 

<5.  Bemon  poflfeflfcd  of  a  leaf*  for  years  injure  ux%  may  fne  alone  Cro.B.6o3. 
fgd  recover  the  treble  YJtluej '  and  need  not  mention  the  quality  ^9£^fc,l? 
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Beadier,      of  the  grain.     Jcnk.  279.    pi.  2.    cites  the   cafe  of  Bedel  r. 

Sh«m.n.       Smith 

S.  C.  held 

accordingly.  ■"         a  Inft.  650.    cites  S.  C.  fr  S.  P.  refolved  accordingly.— — -Hufband  and  wiffe 

joined,  and  held  good.  13  Rep.  48.  Bedel  ▼.  Sherman. But  where  the  action  is  for  tithes  jet  mt9 

they  cannot  join,  though  for  tithes  not  fet  out  they  may.  Jo.  325.  pi.  5.  Mich.  9  Car.  B.R.  Anon* 
Baron  and  feme  were  lefleesof  a  parfonage,  &c.  A  paiiuYioner  lets  forth  the  tithes,  and  prefently 
takes  them  away  again.  Refclved  that  the  huiband  and  wife  ought  to  have  joined  in  the  a&ion,  becaufe 
it  is  not  for  a  thing  in  poflTeflion  ;  and  if  rhe  hu/band  dies  the  wife  (hall  have  the  damages,  and  not  the 
executor  of  the  hufband.  Noy,  136.  Hiil.  7  Jac.  B.R.  Ford  v.  Pomeroy  —  %  Brownl.  9.  S.C. 
Curia  advifare  vult ;  but  feemed  of  opinion  that  the  wife  ought  to  join ;  for  the  ftatute  fays,  that  the 
proprietor  wall  have  the  fuit  for  the  not  fitting  forth,  &c»  and  the  bujband  in  this  cafe  is  not  intended 
fropr'utOTy  at  tie  ftatute  intends,  but  the  wife. 

Mo.  912.  7.  After  verdift  on  this  ftatute  for  the  plaintiff,  it  was  moved 

scried  '*  orreft  of  judgment  that  the  fuit  for  the  treble  value  ought  not  to 

accordingly,  be  brought  at  the  common  law,  but  in  the  fpiritual  court)  as  it  ought 

jenk.  -  to  be  for  the  tithes  before  they  are  fet  out  \   but  refolved  that  the 

!7c**rS  P  ac^lon  was  we^  brought,  and  Tanfield  faid,  it  was  ruled  in  the 
-Imo.  912.  Exchequer  in  Manwood's  time,  that  it  lay  well  at  the  common 

pl.  12*9.  law.     Cro.  E.  608.  pl.  9.    and  63.  pi.  1.   Trin.  40  Eliz.  B.  R* 

S  EUt.  Beadle  v.  Sherman. 

B.  R.     Wentworth  v.  Crifpe.  S.  P.  adjudged. 

c«k  J.  70.        g.  Refolved,  that  the  ftatute  which  gives  treble  damages  does 

▼!'penke-gg  not  a^ow  the  jurv  to  S*ve  other  damages.     No  cofts  being  given 
'  -tin.  s.c.    by  the  ftatute,  the  jury  can  affefs  no  cofts.    Mo.  915.  pl.  1294. 
Pafch.         Trin.  44  Eliz.  B.  R.  .  Day  v.  PcckvelL 

3  Jac.   in 

Cam.  Scacc.  adjudged. 

Mo.  915.  9.  Debt  upon  the  ftatute  of  2  E.  6.  by  the  plaintiff  (a  farmer) 

Pay2***  for  not  fetting  forth  of  tithes,  and.  demanded  the  treble  value;  the 
Peckvell.  jury  upon  non-debct  pleaded,  find  for  the  plaintiff.  It  was  qffigned 
S.C.  refolv-  for  error  that  the  ftatute  does  not  give  the  treble  value  to  the  farmers 
in^thathe  °f  *e  parfonage,  fed  non  allocatur.  Cro.  J.  70.  pl.  12.  Pafch. 
mail  have      3  Jac.  in  Cam.  Scacc.     Dagge  and  Kent  v.  Penkevon. 

action  by 

the  equity  of  the  ftatute,  becaufe  he  has  right  to  the  tithes,  though  the  ftatute  does  not  give  a&ion  (a> 

the  farmer. 

[68  J 

J81*"  I1  r  I0'  A&ion  V^LS  brought  by  two  \Joinf\  farmers  who  demanded 
Mo*  015.  /  the  forfeiture  for  carrying  away  the  corn  without  fetting  forth  of  the 
pl.  1294.  tithes  or  agreeing  with  them  for  the  cornt  but  without  faying  that 
vv*  ^e  ^  not  a6ree  w^k  ^em  nor  either  of  themf  yet  held  good,  and 
s".  refolv-  judgment  for  the  plaintiff,  and  affirmed  in  the  Exchequer-cham- 
ii  accord-  ber ;  for  if  he  agreed  with  one  of  them,  he  ought  to  (hew  it. 
ingly Cro.  J.  70.  pl.  1 2.  Pafch.  3  Jac.     Dagg  v.  Penkevon. 

with  one  farmer  mail  bind  his  companion  $  refolved.     Mo.  915.  pl.  1294*  S.  C. 

11.  If  a  parifhioner  fets  forth  his  tithes  and  prefenfly  takes  them 
away  again  ;  debt  lies  for  treble  damages  upon  fuch  a  fraudulent 
fetting  forth,  though  the  ftatute  fpeaks  nothing  of  the  fraud. 
Noy,  136.  Hill.  7  Jac.  B.R.     Ford  v.  Pomeroy. 

1 2.  An  a&ion  of  debt  brought  upon  the  ftatute  of  E.  6.  for  not 
fetting  forth  of  tithes,  and  the  plaintiff  declared  as  well  for  the  pre* 

10  diat 
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fial  tithes*  fir  which  he  might  well  bring  bis  atHon,  and  fir  other 
tithes,  as  of  lamb  and  wool  fir  which  no  action  would  lie,  and  upon 
trial  the  jury  found  for  all,  as  well  for  thofe  that  would  as  would  not 
bear  an  a&ioh ;  and  after  a  vcrdift,  this  exception  was  taken,  and 
judgment  arre/fed.     Brownl.  65.  Trim  8  Jac.     Pain  v.  Nichols. 

13.  Upon  the  ftatute  of  2  E.  6.  cap.  13.  In  a  prohibition  to 
ftay  proceedings  by  a  parfon  in  a  fuit  in  the  fpiritual  court* 
againft  one  of  his  parifh,  for  hindering  him  in  his  way  in  the  ' 
carriage  of  his  tithes,  the  Court  all  agreed  that  if  a  parfon  has  his 
ufual  way  flopt  fo  that  he  cannot  come  to  take  away  his  tithes, 
being  fet  out  fir  him,  he  may  have  his'  remedy  by  fuit  in  the  fpiritual 
court  s  but  if  the  queflion  be  whether  the  parfon  be  of  right  to  have  a 
way  one  way  or  another,  this  is  triable  by  the  common  law,  and  not 
in  the  fpiritual  court  ;  but  if  he  has  a  certain  way  granted  to 
him,  and  fet  out  by  the  common  law,  if  he  is  at  any  time  dis- 
turbed and  hindered  by  any  of  his  parishioners  or  by  any  other 
in  the  ufe  of  this  his  way,  he  may  fue  in  the  fpiritual  court* 
Bulft  67.  Mich.  8  Jac.     Anon. 

14.  Debt  on  the  ftatute,  &c.  after  a  verdift  for  the  plaintiff 
it  was  moved  in  arreft  of  judgment  that  the  declaration  was  ill, 
becaufe  the  plaintiff  did  not  allege  that  he  was  par/on,  for  he  ought 
fo  bring  ttye  a&ion  according  to  the  name  by  which  he  claims 
the  tithes ;  for  if  a  man  will  bring  an  a&iqn  as  heir,  executor, 
or  (herifF,  he  mult  name  himfelf  fo  •,  but  upon  producing  two 
precedents  to  the  contrary,  it  was  adjudged  per  tot.  Cur.  for  the 
plaintiff.     Brownl.  98,  Mich.  9  Jac.     Willot  v.  Spencer. 

15.  A  man  pofiefied  of  corn  fells  it,  and  before  two  witneffes  AP*rifl»on- 
fets  out  his  tithes  and  afterwards  privately  takes  away  his  tithes ,-  and  fe/f  ^thl? 

the  parfon  fues  him  upon  the  ftatute  of  treble  damages,  for  not  tithes,  and 
fetting  forth  of  tithes;   and  the  defendant  proves 'by  witnefles,  akeswiu 
that  he  fet  forth  his  tithes;    yet  the  fraud  is  helped*  for  the  ^J^^ 
words  are  without  fraud  or  deceit.     Brownl,  34.    Helev.  Fret*  diateiy  after 

tenden.  he  carries 

them  away  k 
this  it;  mn  a  fifth?  firth  within  the  ftatute.  For  the  wordi  are,  truly,  juftly,  and  without  fraud  or 
foria.    jlt>j$  1  $*•  in  cafe  of  Rochefter  v.  Porter,  cites  43  Elis.  B.R. 

1 6.  So  one  fecretly  fells  his  corn  to  one  who  was  not  known,  and  S.C.  cited 
afterwards  the  vendee  commands  the  vendor  to  cut  the  corn,  which  he  ok^?^ 
does,  and  takes  away  the  whole  corn  without  fetting  forth  his  tithes  ;  2  Bulft.  184. 
and  the  queftion  was,   who  fhould  be  fued  for  the  tithes  ?    And  Hill.  ujac. 
the  Court  held  the  firfl  vendor fhould  be  fued,  for  it  was  fraudulent.  7*2  In?< 
PrownL  34.    Hclc  v.  Frettenden.  s?p.a£! 

folved. 
Triii/  44  Elis.  B*R.   in  cafe  of  -Sprat  ▼.  Heale.  Noy,  152.  in  cafe  of  Rochefterv.  Porter. 

S.  P.*  and  that  the  parfon  flull  not  be  compelled  to  fue  the  vendee,  who  it  may  be  was  not  known  to 

him,  cite*  44  Elis.   B.  R.    Baker?  cafe.  And  it  it  not  tramfable,  if  the  tithe*  were  fet  forth 

according  to  47  Elis*  refolved  in  Trin.  7  Jac.  B.  R.  Brickendine  v.  Denwood.    Ibid. 

•  [  69 1 

17.  In  debt  upon  the  ftatute  of  2  £.  6.  the  cafe  was,  A.  was 
poffejfed  of  tithes  in  jure  uxoris  as  executor  of  her  former  hufband, 
and  granted  totum  jus,  tituium  &  interefie  fuum  de  et  in  decimis 
prsdi&is >  refolved  unanimoufly  that  the  grant  was  good,  and 
'  *  the 
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the  learfe  he  had  in  the  tithes  in  right  of  his  feme'  did  thereby 
pafs;   and  judgment  for  the  plaintiff.    Cro.  J.  318.  pL  i.  HUL 
10  Jac.  B.  R.     Arnold  v.  Bidgood. 
^rownl.  18.  Debt  upon  the  ftatute  2L6.  cap.  13*  for  not  fetthig  out 

123.  Kip-  tithes;  the  words  of  the  fiatute  are,  every  of the  king fs  fubje&s ;  and 
Swine.  the  plaintiff  in  reciting  it,  declared  that  qutlibet  fubjeSus  diffi  domini 
s.c.&s.p.  regis;   adjudged  this  was  a  mifrecital.      2  Bulft,  no,    Trin. 

in*?  r^"  X  l  1ZC*    dipping  y-  Swin- 

tfcat  it  was  a  fault  incurable  j  for  the  fiatutt  refers  (JubdHus)  to  bit  ptfak  capacity,  but  (&8i)  goes  t$ 
his  natural  andfoie  capacity,  and  by  fueh  conftru&ion,  the  force  of  the  ftatute  Hull  be  determined  by  the 
lung's  death 5  by  three  juftica,  hut  Houghton  doubted,  and  fa  it  was  adjourned.  Cro.  J.  324* 

pL  5.  S.  C.  held  accordingly,  &  adjornatur. 

19.  If  the  plaintiff  declares  in  debt  for  not  fetting  forth  tithes, 
as  of  a  leafe  made  to  him  for  20  years  where  it  was  but  for  10  years  3 
this  is  good,  for  it  is  not  material  in  this  cafe  how  he  doth  dt> 
clare,  fo  as  tithe  is  to  be  paid  to  him  out  of  the  land.  Per 
Coke  Ch.  J.  2  Bulft.  8(5.  Trin.  1 1  Jac. 
It  wat  moT- .     20.  As  to  the  word  proprietor  in  the  ftatute,  if  a  reBory  be  leafed 

of  'utaram  fa  fears>  l^e  tyfa  ^y  W£Mfay  pojMionatus  fuit,  though  be  can  tale 
that  the  de-  fto  profits  before  harveft,  and  the  (hewing  the  leafe,  and  pleading 
daration  that  by  force  thereof  he  was  poffeffed  and  fo  continued,  is 
Jwitiffwai  dearly    g°0<*$    Pcr   Doderidge,     quod    tota    Curia    conceffit, 

primo  die        2  Bulft.  67.   Mich.    1 1  Jac. 
cccupator  ac 

poftea  eodem  die,  fee.  fo  thai  if  appears  not  that  he  was  proprietor,  and  therefore  the  a&on  dost  not 
lie  j  for  he  may  be  occunatar  wrongfully,  and  fo  not  prtprietor ;  but  it  was  anfwered,  that  the  decla- 
ration ia  that  tali  die  poifeffionatus  fuit  Sc  ab  eodem  die  occupavit,  and  this  4hall  be  judged  of  a  rightful 
eftate  j  and  it  it  laid  that  he  it  redor  eedelia*,  and  fo  mall  be  intended  that  he  it  proprietor  of  the,  dtbet, 
if  the  contrary  be  not  fliewn  $  and  judgment  ni£.    Sty.  107.  Trin.  24  Car.    [Hobait  f.  Btfafton.] 

/  • 

1 

21.  A  par/on  may  fue  for  the  double  value  in  the  fpirUmai  court 
and  no  prohibition  will  lie  $  for  that  is  given  by  the  cxprefs  words 
of  the  ftatute  of  %  E.  6 .  and  fo  it  was  adjudged  in  Manwoo©'* 
case  in  the  Exchequer  j  per  Coke.  Godb.  211.  pL  301* 
Mich.  1 1  Jac.  C  B. 
Brown).  22.  Plaintiff  declared  in  debt  on  the  ftatute  that  he  was  pro* 

if  s  p "  °"  Pr*etor  *or  fevcn  7cars  °f  t'lc  re&ory  out  of  which  the  tithes 
held  accord-  were  iffuing,  and  that  defendant  was  occupier  of  lands  there  far  fix 

ugly- months  from  March  10,  and  cut  his  corn  in  Auguft  fdlowing9  and 

^irT'v9'  carried  it  way  10th  of  September  after ;  though  by  plaintiff's  own 

ewan^i/c.  (hewing,  defendant  s  intereft  in  the  land  was  determined  before  he 

adjudged,     carried  away  the  tithes,  yet  he  ffcfl  continuing  flwher  of  the 

corn,  the  a£tfon  lies,     Cro.  J.  324,  pi.  5,  Mich,   12  Jac  B.  BU 

Jtipping  v.  Swain,  alias  Stone. 

23.  In  debt  upon  the  ftatute  of  E,  <$.  of  tithes  plaintiff  declares, 
that  he  was  feifed  in  fee  of  a  portion  of  tithes  of  corn  and^hay  growing 
upon  fuch  a  grange,  whereof  defendant  was  occupier,  and  alfo  of  4* 
acres  fown  with  wheat,  rye,  and  barley,  and  reaped  the  corn  and  car- 
ried it  away  without  fetting  forth  the  tithes,  which  were  worth  40  s, 
and  the  treble  damages  6 1.  after  rerdid  it  was  mored  that  thq 
declaration  was  not  good,  becaufe  he  intitlcs  himfelf  being  a  lay 
ferfm  to  a  portion  of  tsfhesy  and  dots  notjhew  bowf   tad  k  being  % 

profit 
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profit  in  another's  foil  he  ought  to  make  a  good  title  to  himfelf ; 
fed  non  allocatur ;  for  this  *  a&ion  is  grounded  on  a  tort  for  not 
letting  out  the  tithes,  for  which  he  demands  the  penalty  of  the 
ftatute,  and  the  feifia  in  fee  is  only  a  conveyance,  and  for  this, 
adtion  he  needs  not  make  a  title,  and  therefore  it  is  ufiial  to 
bring  the  a&ion  as  firmarius  or  proprietarius,  without  {hewing  any 
particular  title ;  and  judgment  for  the  plaintiff,  Cro.  J.  437.  pi.  9. 
Mich.   i$Jac.  B.  R.    Sanders  v.  Sandford. 

24.  And  it  was  alfo  obje&ed  not  to  be  good,  becaufe  he  did 
twtjbew  the  quantity  of  every  grain  infpecie,  and  fo  it  is  uncertain, 
and  the  Court  knows  not  how  to  judge  of  it ;  fed  non  allocatur  j 

„for  he  (hews  the  value  of  the  tithes  which  is  the  wrong  fuppofed 
for  the  carrying  them  away,  which  is  fufficient.     Ibid.  438. 

25.  The  abbot  of  Evifliam  feifed  both  of  reFtory  and  land  time  out 
ef  mind  26  H.  8.  demifed  the  land  for  fix  years,  and  by  the  fame 
leafe  demifed  all  tithes  with  a  covenant  that  the  lejfee  fhould  not  fef 

forth  the  tithes  \of\  corn  and  hay  to  the  leffor  [and  his  fucceflbrsi 
tut  that  hefball  pay  tithe  of  wool  and  lamb  to  the  leffor,  and/mall  tithes 
to  the  vicar.  It  was  adjudged  that  the  lands  (hall  pay  tithes, 
jft,  Becaufe  the  tithes  were  demifed,  and  therefore  the  lands 
were  not  difcharged,  but  the  tithes  were  payable.  2dly,  Becaufe 
there  was  a  covenant  that  the  leffee  (hall  not  fet  forth  his  tithes 
to  the  leffor,  which  (hews  that  they  fhould  otherwife  have  been 
fet  forth.  3<Uy,  Becaufe  there  is  a  provision  for  payment  of  tithe 
lamb,  wool,  &c.  all  which  are  ftrong  evidences  that  the  lands 
were  not  difcharged,  as  ftrong  as  if  there  had  been  aftual  pay-  , 

ment,  and.  the  finding  of  all  thefe  do  ftrongly  imply  that  if  there 
had  been  nothing  elfe  but  a  leafing  that  that  had  not  been  fuffi- 
cient, but  that  it  was  neceffary  to  find  payment,  or  that  which 
amounted  to  payment,  difcharges  by  grants  and  covenants  ex- 

Erefc.      Ppllexf.  8.  cites  Car.  2.  [Cro.  J.]  453.  [Mich.  15  Jac 
.  R.]     Dobitoft  v.  Courteen. 

2&  Debt  upon  the  ftatute  2  E.  6.  for  not  fetting  out  tithes,  Brown!.  51. 
fche  defendant  pleaded  nil  debet;  and  this  was  adjudged  a  good  ijjue.  f/^X  TA 
Hob,  218.  pi.  285.  Mich.  15  Jac.     Bawtry  v.  Ifted.  and  though 

exception 
wai  taken  to  the  venirtfadat,  becaufe  It  was  of  Horfted  Parra,  and  not  of  the  pariii  of  Horrtcd  Parva, 
fet  judgment  was  given  for  the  plaintiff,  becaufe  both  the  town  and  parish  were  named  in  the  record, 
and  the  venire  fadaa  may  be  either  of  the  town  or  parifh. 

27.  In  debt  upon  ftatute  2  E.  6.  of  tithes,  the  plaintiff  in  his  *  R°I!- 

teclaration  demanded  more  than  the  treble  value  did  amount  unto,  and  ^  e£  5£ 

did  not  fbew  fatisfaSion  for  the  rejl ;  but  all  the  Court  held  it  good  judged  ac- 

enough,  for  there  is  a  difference  when  an  aBion  is  grounded  upon  cordingiy.— 

a  Jpecialty  or  a  contrail  which  is  a  certain  fum,  or  upon  a  Jlatute  ^rdinify 

which  gives  a  certain  fum  for  the  penalty,  for  there  he  may  not  vary  Comb.  283' 

from  the  fpecialty.     But  when  the  demand  is  of  no  fum  certain,  but  Jrin' 

onlyfo  much  as  Jball  be  given  by  a  jury,  although  he  varies  from  in  B'#*#  f 

the  firft  valuation  it  is  not  material,  for  he  Jball  not  recover  accord-  Auttin  v. 

ing  to  bis  demand  in  his  declaration,  but  according  to  the  verdift  /  Burfcoc*   . 
judgment  for  the  plaintiff.     Cro,  J.  498.  pi.  6.    Triu.    \6  Jac, 
JJ.  R.     Pcroberton  v.  Sheldon. 

38,  la 
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An  inform-  28.  In  an  aft io n  brought  upon  this  ftatute  of  2  1L-6.  itwaf 

*fM".wa9  /a///  to  be  tarn  pro  domino  rege  quam  pro  feipfo,  and  upon  excep- 

tbe*auun  *  ^on  taken  thereto  it  was  refolved  to  be  good ;    becaufe  the  king 

w/y«  on  is  to  have  a  fine.     Hetl.  121.    Mich*   4  Car.  C.  13.   Luvered  v. 

this  ftatute,  Owen. 

and  the 

treble  value  wu  demanded,  and  adjudged  that  it  lay  not ;  for  the  ftatute  gives  it  to  the  party  grieved* 
and  not  to  the  queen  j  and  afterwards  it  wa-  brought  by  the  <p jrty  grieved,  and  he  had  judgment  to  re- 
cover. Cro.  E.  608.  in  pi.  a.  cites  it  as  ruled  in  the  Exchequer  in  the  time  of  Manwood,  in  the*  cafe 
of  Wood  v.  Halton.  —Debt  tarn  quam  lies  not  on  this  ftatute  ;  for  the  •  queen  cannot  have  any 
benefit  thereof,  nor  is  it  given  to  her  by  the  ffrtutr,  but  •»■*  the  party  grieved  oniy,  and  thereupon  the 
Court  commanded  judgment  to  be  ftayed.  Cio.  £.  621.  pi.  xi.  Mich.  40  &  4.1  Eli*.  B.  R.  John* 
t.  Came.— - — Mo.  911.  pi.  1x85.  Anon.  But  feerns  to  be  S.  C.  held  accordingly,  and  that  adioa 
of  debt  non  competit  reginar,  but  rather  a  fine  for  the  contempt  upon  an  information  at  indi&aaeAt,  tiaf 
ftatute  being  4  prohibition  not  to  carry  away  the  tithes  till  the  nine  parts  are  fevered* 

•£70 

29.  A  leafe  was  made  to  two,  tbey  enter  and  occupy,  and  fet  not 
cut  their  tithes,  debt  was  brought  againfi  one  of  them,  it  lies  not  £ 
but  here  it  was  found  that  one  only  occupied  the  land,  and  therefore  the 
aEtton  well  lies.     Hutt.  121.  Mich.  8  Car.     Cole  v.  Wilkes. 
AH.  So.       -30.  Debt  upon  the  ftatute  for  not  fetting  forth  tithes ;    after 
iC"  "fd^  vcrdi&  lt  was  moved  that  the  declaration  was  too  general  and 
ingly^And    .uncertain,  it  being  for  fucb  a  quantity  of  grain,  but  dtdjbew  what " 
it  being  fur-  fort  of  grain,  and  fo  it  may  be  for  grain  not  titheable,  for  the  word 
ed^th^6?"  ira'n  comprehends  rape  feed,  cokfeed,  &c.  there  is  a  very  good  au-* 
pla'intisTha4  thority  that  it  comprehends  muflard-feed  ;    but  adjudged,  thai  the 
intjtlcd         declaration  was  goody  for  it  was  for  grain  growing  'in  fuch  a  field i 
himfelf  as      ancj  ^  wor(j  grain  in  common  under/landing  is  taken  for  corn* 
r^fdecima-  Styles,  i o 3.  1 08.  Trin.  24  Car.  B.  R.     Southcott  v.  Southcott* 

ram  garba- 

rumv  ami  demands  for  tithe  of  grain  in  genera),  whereas  gar  bam  m  Is  a  word  of  uncertain  Signification, 
and  divers  forts  of  grain  are  not  wont  to  he  bundled  up,  as  rape-feed,  muftard  feed,  and  cummin-iteu, 
which  ufed  to  be  threihed  in  the  field  \  but  refolved  that  garba  in  its  prime  ar.4  proper  fignification  is 
intended  of  corn  ,  and  fo  Roll  faid  it  was  refo'.vcJ  in  Baxter's  ca.,/,  upon  confultation  with  the 
civilians,  where  one  upon  a  ^rarrt  of  decimis  garbarum  would  have  had  tithe- hay  ;  but  tbey  did  agree 
that  the  word  in  its  latitude  did  comprehend  any  thing  that  ufed  to  be  bundled,  as  wood,  fcc.  but  the 
ambiguity  of  the  word  here  is  taken  awa>  by  the  verdict,  and  is  to  be  intended  of  gjain  that  is  garbable. 
jdly,  The  word  grain,  is  certain  enough,  for  that  it  is  expreiTed  to  be  fown  upon  a  certain  number  of 
acres.  ■  '  Crano  feminat'  was  held  good  without  mentioning  the  quality  of  the  grain.     13  Rep. 

39  Elix.    Bedel  v.  Sherman. 

31.  In  debt  upon  the  ftatute  2  E.  6.  for  tithes,  the  plaintiff  de- 
clared, that  he  teas  rctlor  tf/'M.  A.  and  by  reafon  thereof  ought  to  have, 
the  tithes  of  100  acres  of  land  in  that  parifh,  and  of  So  acres  of  land  in 
the  parifh  of  M.  G.  wifhoutjhewing  how  he  was  entitled  to  the  tithes  of 
the  lands  out  of  his  parifh ;  the  Court  held  this  to  be  well  enough 
after  a  verditl ;  b  fides  that  a  general  allegation  without  fhewing  a 
title  is  well  enough  in  this  aclion.  Another  exception  was,  that  the 
plaintiff  did  not  allege  that  the  defendant  was  fubditus  domini 
regis,  as  the  ftatute  requires ;  fed  non  allocatur,  becaufe  it  is  al- 
leged, that  he  was  occupator  terrxy  which  implies  that  he  was  fub- 
ditus. Hardr.  173.  Mich.  12  Car.  2*  in  Scacc.  Phillips  v. 
Kettle. 

32.  A  tenant  in  common  of  tithes  brought  debt  and  declaredjfrr  the 
O.oth  part  of  the  tithes.  Exception  was  taken  that  the  tithe  is  but 
the  10th  part  *,  but  per  Windham  J.  though  it  be  improper  to  the 
fignification  of  the  word,    yet  one  may  declare  for  the  20th  part 

0? 
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bt  the  titles  or  the  15  th  part  of  them ;  for  the  calling  them  iithet 
is  only  tofbew  and  defcribe  the.  nature  of  the  thing  demanded*  Sid.  49. 
.J>1.  11.  Mich.  13  Car.  2.  B.  R.     Cole  v«  Banbury. 

33.  Debt  for  not  fetting  out  of  tithes  lies  for  executor  of  parfon^ 
but  not  againft  executor  of  the  parifhioner;  per  Twifden. 
Sid.  88*  in  pi.  5.  Mich.  14  Car.  2.  B*  R.  faid  that  fo  it  was  ad- 
judged lately  in  C.  B. 

34*  Where  a  fuit  was  in  the  fpiritual  court  for  double  damages 
upon  2  E.  6.  for  not  fetting  out  of  tithes,  pending  which  fuit  defendant 
dies,  and  then  they  fue  the  executors  for  double  damages  ;  it  was  in- 
filled for  a  prohibition,  that  this  was  a  perfonal  offence  and  tort 
of  the  teftator,  for  which  by  the  common  law  the  executors  fhall 
not  anfwer  j  and  of  this  opinion  were  Windham  and  Keeling  J. 
Sid.  181.  pi.  20.  Hill.  15  and  16  Car.  2.  B.  R.  Weekes  v. 
Truffell. 

35.  Debt  upon  the  ftatute   2  E.  6.  for  tithes,  and  declared,     [  72  ] 
that  he  is  reftor  of  the  churches  of  Dale  and  Sale,  and  the  de-  Vent«  ia6« 
fendant  occupied  400  acres  of  land  in  D.  and  S.  fowed  them,  ^^Jjfp^ 
and  took  away  the  corn  not  tithed*    after  verdift  for  the  plaintiff  it  low  v. 
was  moved  in  arrell  of  judgment,  that  he  Jhould  have  fhewn  what  Kingifort. 
fart  of  the  lands  were  in  'Dale,  and  what  part  in  Sale,  fo  that  the 
defendant  might  know  how  to  anfwer  particularly  to  each  feve- 
Tally,  and  perhaps  he  has  good  title  to  one  church  and  not  to  the 
other  •,   but  per  Hale  Ch.  J.  and  Cut.  it  is  good,  for  the  action 
is  in  nature  of  trefpafs  founded  on  the  tort  j    and  the  exception 
'di  fallowed,    and  judgment  given  for  the   plaintiff.     2  Lev.   1. 
Pafch.  23  Car.   B.  R.     Fellows  v.  Kingfton. 

26.  M.  brought  debt  as  executor  upon  2  E.  6".  for  not  fettinr  forth  *}*'  *°?/ 
Uthe  due  to  his  teftator.     It  was  indited  that  this  action  though  ton  v.  Hop- 
for  a  forfeiture  for  a  tort  done  to  the  teftator  was  maintainable  klnt,  s.  c. 
within  the  equity  of  the  ftatute  4L3.  that  gives  the  executor  f[c^i*llb|eM 
trefpafs   de  bonis  afportatis    in  vita  teftatoris;    and  the  Court  thatfuchacl 
were  clear  of  opinion  for  the  plaintiff,  and  fald  that  it  had  been  tion  lics  fw 
formerly  refolved  fo  in  the  Exchequer-chamber.     Vent.  30,  31.  J**^"* 
Pafch.  21  Car.  2.  B.  R.     Juftice  Moreton's  cafe.  againft  ex- 


ecu  ton. 


37*  If  the  executor  of  aparfon  brings  a  bill  in  Chancery  for  tithes, 
he,  not  being  entitled  to  the  treble  value  by  the  ftatute,  need  not 
ifferto  accept  the  fmgle  value,  as  the  parfon  fuing  there  ought  to 
do  if  his  bill  be  for  carrying  away  the  corn,  &c.  without  fetting 
forth  the  tithes  according  to  the  ftatute.  Vern.  60.  pi.  57. 
Mich*  1682.     Anon. 

38.  In  debt  upon  the  ftatute  2  E.  6.  for  not  fetting  forth  of  Cro-  J«  68. 
tithes;    plaintiff  declared  upon  two  leafes,  one  of  the  parfon  who  had  J^jJ^l 
two  parts,  and  another  of  the  vicar  who  had  the  third  part.     The  cording y, 
defendant  pleaded  not  guilty,  which  was  found  againfi  him*     It  was  and.  he,d  the 
moved  in  arrell  of  judgment,  that  not  guilty  was  no  good  plea,  b^^ln 
but  nil  debet ;  but  adjudged  well  enough.     Then  it  was  moved  that  regard  the 
the  plaintiff  ought  to  have  brought  feveral  aclions,  his   title  being  plaintiff  tad 
by  feveral  demifes;  fed  non  allocatur';   for  that  the  fuit  was  for  h^m/and  h* 
the  tort  as  well  as  upon  the  title  i    fo  judgment  was  for  treble  da-  it  to  have 
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theintire      mages.    Mo.  914.  pi.  1293.   Hill.   2  Jac.  B.  R.    Sir  Richard 
Noh"'3_  Champemoon  v.  Hill. 

Chunpion  v.  Hill.  S.  C.  refolvcd  accordingly  ;  for  it  is  perfonal,  and  one  intire  debt  for  one  wron*. 
— YcIt.  63.  S.  C.  held  accordingly.— Brown  1.  86.  S.  C.  feems  only  a  translation  of  Yelv. 


Comb.  283* 
Auftin  v. 
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39.  In  an  a&ion  of  debt  upon  thejlatute  2  E.  6.  of  tithes,  wHbre- 
in  the  plaintiff  demanded  the  treble  value,  &c.  Upon  nil  debet  plead* 
ed  the  plaintiff  had  a  verdicl  in  C.  B.  and  upon  a  writ  of  error 
brought  in  B.  R.  it  was  very  much  infilled  on  that  the  declara- 
tion was  ill)  becaufe  the  plaintiffs  had  only  alleged  that  the  defendant 
bad  carried  away  the  corn  without  fetting  out  the  tithes,  but  did  not  aver 
that  the  defendant  bad  not  made  amy  agreement  with  them  for  the ■* 
tithes,  for  the  ftatute  gives  the  penalty  where  the  tithes  are  car- « 
ried  off  without  any  agreement  made  for  fo  doing ;  therefore  if 
the  defendant  had  agreed  with  plaintiffs  for  carrying  off  the  corn 
without  fetting  out  the  tithes,  (as  it  does  not  appear  but  he  might,) 
then  it  had  been  no  forfeiture ;  and  the  Court  was  of  that  opi- 
nion, viz.  that  the  declaration  was  ill  for  the  reafon  fupra  if  it 
had  been  upon  a  demurrer ;  but  this  was  helped  by  the  verdicl  ; 
for  if  there  had  been  any  agreement  proved  at  the  trial,  the  plaintiff 
could  not  have  obtained  a  verdicl.  Carth.  304.  Pafch.  6  W.  &  M. 
in  B.  R.     Alfton  &  aP  v.  Bufcough. 

40*  Suit  in  the  fpiritual  court  for  tithes  may  be  well  brought 
in  name  of  the  curate  and  fequeftrator.  2  Lutw*  1 066.  Mich* 
13  W.  3.     Burton  v.  Cookerman. 


(H*  b)     Count  and  Pleadings. 

I,  fT  was  awarded,   that  where  a  lay  man  brings  trefpafs,  and 
*  the  defendant  claims  as  lord  of  the  parfonage  for  tithes,  the 
fpiritual  court  (hall  not  have  jurifdi&ion,  but  fhall  anfwer  in 
Banco.     Br.  Jurisdiction,    pi.  ro.  cites  47  E.  3.  17. 

2.  The  bounds  ofaparijb  were  put  in  iffue  in  trefpafs  offheaves 
taken  where  the  defendant  claimed  them  as  his  tithes  as  parfon  of 
D.     Br.  Iffues  Joines,  pi.  48.  cites  50  E.  3.  20. 

3.  If  a  man  leafes  tithes  for  years,  rendering  rent,  there  in  debt 
he  ought  to  count  that  he  was  parfon,  or  otherwife  convey  to  him/elf 
the  tithes.     Br.  Count,  pi.  96.  cites  10  H.  7.  21. 

4.  In  a  fuit  for  tithes,  unlefs  the  plaintiff  demands  the  ftnglc 
value  only,  the  defendant Jhall  not  be  compelled  to  anfwer  fo  as  to  dif cover 
the  quantity  and  nature  of  pradial  tithes ;  Arg.  Hardr.  137.  HilL 
1658.  in  Scacc.  fays,  that  it  had  been  often  refolved  in  this  court* 
and  that  fo  it  was  adjudged  here ;  1  Jac.  in  cafe  of  Fenner  v. 
Robinfon. 

5.  In  ejeclment  of  tithes,  he  mud  {hew  that  it  was  by  deed,  be* 
caufe  that  it  cannot  pafs  without  deed.      Cro.  J.  613.    pi.  3. 

Tap.  ^3.  the  Pafch.  19  Jac.  B.  R.     Swadling  v.  Piers. 

ftatute  ghes 

the  action  to  the  proprietor,  and  when  he  names  himfelf  propriety  he  need  not  mew  any  other  title* 
Roll.  Rep.  13.  pi.  16.  Pafch.  12  Jac.  B.  R.  Babington  v.  Mathews.— —2  Balft.  218.  S.  C. 
adjudged,  and  Man  Secondary  informed  the  Cgvirt,  that  to  fay  generally  poflcflbr,  occupator,  fiunariua, 
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•r  proprietaries  is  good  and  fufficieot  pleading  upon  this  ftatute,  which  gitei  the  a&ion  to  the  pro* 
pRetor,  and  that  £»  it  had  been  fetcral  times  adjudged. 

(I.  b)     Suits  in  the  Ecclefiaftical  Court  allowed  or 

not.     In  what  Cafes. 

• 

I.     9  E.  2.  cap.  1.    Tj*0  R    tithes,   oblations,   obventions  or  trior- 

'*-  tuaries,  when  they  are  propounded  under 
thofe  names,  the  king's  prohibition  Jball  not  hold  place,  albeit  for  the 
long  withholding  of  them  they  come  to  a  pecuniary  eflimation,  but  if 
an  ecclefiaftical  perfon  lodge  his  tithes  in  his  barn,  and  then  fell  them 
for  money,  if  that  money  be  demanded  before  a  fpiritual  judge,  for 
this  a  prohibition  lieth  ;  for  by  the  fale  they  are  temporal. 

2.  9  is.  2.  cap.  2.  If  debate  arife  upon  the  right  of  tithes,  (hav- 
ing his  original  from  the  right  of  the  patronage 9J  and  the  quantity 
of  the  fame  tithes  do  amount  to  a  fourth  part  of  the  goods  of  the 
church,  for  this  a  prohibition  lieth  ;  but  if  a  prelate  injoin  corporal 
penance,  and  the  party  afterwards  commutes  for  money,  that  money  is 
recoverable  in  the  court  chriftian,  and  in  that  cafe  a  prohibition  lieth  not. 

3.  .9  Ed.  2.  cap.  5.  No  prohibition  fhall  be  granted  where  tithes 
are  demanded  of  a  new  mill. 

4.  Where  a  man  will  not  tithe  his  corn,  fuit  lies  in  the  fpi»     [  74  1 
ritual  court ;    but  where  he  fevers  the  tithes  from  the  9  parts, 

and  a  man  carries  it  away,   trefpafs  lies  at  the  common  law. 
Br.  Difmes,  pi.  6.  cites  38  E.  3.  6. 

5.  Trefpafs  by  a  lay  man  againjl  W.  N.  clerk ,  of  corn  taken,  the 
defendant  faid  that  he  is  parfon  there,  and  the  place  is  within  his 
pariih,  and  the  corn  were  tithes  fevered  from  the  9  parts ;  judgment  if 
the  Court  will  take  conufance ;  et  non  allocatur ;  for  a  lay  man 
by  intendment  cannot  have  tithes ;  by  which  he  faid,  that  debate 
was  in  the  fpiritual  court  between* him  and  the  prior  of  D. 
who  claimed  tithes  there,  and  the  faid  W.N.  faid,  that  the 
prior  himfelf  was  feifed  of  the  land,  and  infeoffed  another,  fo 
that  in  his  own  land  he  could  not  have  tithes,  by  which  judg- 
ment was  given  for  W.  N.  and  after  the  plaintiff  claiming  by  the 
prior  got  pofleflion,  and  the  defendant  took  them  as  his  tithes ; 
judgment  if  the  court  will  take  conufance ;  and  no  plea,  but 
the  defendant  was  compelled  to  anfwer  over,  becaufe  the  plain- 
tiff was  a  lay  man.     Br.  Jurifdi&ion,  pi.  6.  cites  42  £•  3.  12. 

6.  AJfife  of  novel  dijfetfin  was  maintained  of  tithes  as  of  lay 
profit  app render,  and  was  brought  by  a  prior,  and  therefore  the 
defendant  demanded  judgment  if  the  Court  would  take  conufance, 
and  yet  the  affife  was  awarded  to  inquire  of  the  truth ;  and  there 
Xiudlow  faid,  that  in  ancient  time  every  man  might  grant  his  tithes  to 
what  church  he  would  quod  verum  eft,  and  offuch  tithes  the.jurifr 
diclion  belongs  to  the  fpiritual  court  notwithjlanding  the  grant* 
Br.  Difmes,  pi.  1.  cites  44  £•  3.  5. 

7.  But  where  a,  man  grants  the  tenth  part  over  and  above  tie 
tithes  which  he  ought  to  pay  to  the  church,  there  of  this  the  lay 
court  thai]  have  jurtfdi&on.  Br.  Defines,  pi.  I.  cites  44  E.  3.  5. 
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8.  45  E.  3.  cap.  3.  A  prohibition  (and  an  attachment  there* 
upon)  Jhall  be  granted,  where  a  fuit  is  commenced  in  the  fpiritual 
court  for  the  tithes  of  underwood  above  twenty  years  growth  in  the. 
name  offilva  cadua. 

9.  27  i/.  8,  204  Perfons  fubftrafting  tithes  Jhall  be  convened 
befor/  the  ordinary  ,  and  bound  over  by  two  juflices  to  obey  the  f en- 
tente* 

10.  A  man  fliall  have  prohibition  upon  a  furmrfe,  aryl  To  it 
was  agreed  31  H.  8.  that  if  a  man  be  fued  in  the  fpiritual  court 

for  tithes  of  feafonable  wood,  the  party  grieved  may  make  fuggeflion 
in  Chancery  or  in  B.  R.  that  he  is  fued  in  the  fpiritual  court  for 
tithes  of  great  trees  which  is  pqft  the  age  of  20  years,  by  name  of 

filva  dedua,  which  is  feafonable  nvood  ufed  to  be  cut  where  in  fact  it 
is  great  trees,  and  pray  a  prohibition,  and  (hall  have  it.  Br.  Pro- 
hibition, pi.  17.  citea  F.N. B.  43.  and  H.  31  H.  8. 

11.  2  &  3  E.  6.  cap,  13.  /  13.  Perfons  fued  in  the  fpiritual 
court,  and  not  obeying  the  fen  fence,  Jhall  be  excommunicated,  and  the 
writ  of  excommunicato  capiendo  Jhall  iffue. 

1 2.  Where  it  appears  by  libel  that  the  exdeftafical  court  ought  to 
bold  plea,  there  prohibition  of  the  king  does  not  lie.  Contra  where 
it  appears  that  they  ought  not  to  hold  plea.  J3r.  Difmes,  pi.  14. 
cites  Do&.  &  Stud.  lib.  2. 

13.  Where  there  is  no  parfon nge  houfe  or  barn,  and  a  dijpute  is 
about  a  way  by  which  the  tithes  Jhould  be  carried,  the  way  to  plead 

.1$,  that  J.  S.  is  feifed  in  fee  or  the  re&ory  of  D.  and  that  time 

out  of  mind  he  and  thofe,  &c.   have  ufed  for  them  and  theirs 

formerly  to  have  a  way  to  carry  their  tithes  from  filch  a  place 

over  the  land  where,   Sec.  unto  fuch  a  highway,  and  name  the 

way  which  is  the  next  to  the  place  where  the  trefpafs  was  done. 

2  Le.  10.   pi.  13.  Mich.   19  &  20  Eliz.  B.  R.     Anon. 

le.  ia8.  14.  Spiritual  court  cannot  try  an  agreement  between  the  parfon 

S*C75it  d     un^  parifbhners  for  tithes.     Arg.  Cro.  E.  136.  Trin.  31  Eliz.  in 

accordingly.   ca^e  °f  Gomerfel  v.  biihop,  fays,  it  was  fo  ruled  in  the  cafe  of 

Pendleton  v.  Hunt. 

f  75  3         lS*  ^ke  fpiritual  court  will  not  allow  of  any  plea  for  a  modus 

Mo.  907.     decimandi.     Per  Coke  Arg.  Cro.  E.  511.*  pi.  35.   Mich.   3S  & 

ftfch.68'      39  mz-  B'  R-  in  cafc  of  Wrig1*  v-  Wright. 

j6El».  B.R.  Fryer  ▼.  Bcftncy.  S.  P. 

Mo.  911.  i($#  it  was  furmifed  for  a  prohibition,  that  the  parfon  or  pro- 

s.'c.\el  pnetor  of  the  re&ory  and  his  predeceflbrs  had  20  acres  of  paf* 
qxdingly,      ture,  and  20  acres  of  wood,  in  fatisfa&ion  of  tithes.     If  the  wit- 

foiLijIL*00"  ne^cs  P*™*  *b*  2°  acres  rf  paflure,  but  do  not  prove  the  20  acres  of 
wood,  it  is  proof  fufficient  ;  for  the  fubftance  is  proved,  that  he 
held  land  in  fatisfa&ion.  Cro.  E.  736.  pi.  4.  Hill.  42  Eliz. 
B.  R.   Auften  v.  Pigot. 

IHd.  Un%  17.  On  a  prohibition,   plaintiff  furmifed  a  cujlom  time  out  of 

ScU^flM  m  *°  Pay  $Sm  4^'  f0*  a^  £****  tlthes>  excePt  corn,  growing  on  70 
that  Mtcb.  *  tunt  of  land,  and  made  f  roof  by  two  ivitneffes  according  to  tbejlatute  / 
34*35  but  they  te/lified,  that  the  cuftom  was  to  pay  4  s.  yet  a  prohibition 
vfcoi"*  ,ww  awarded  ,  for  though  he  had  failed  in  proof  of  the  prefcrip- 

6  tioa» 
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tion,  yet  Jo  much  is  proved,  that  the  fpiritual  court  had  no  cattfe  to  lll,c- 
proceed  for  tithes  in  fpecie.    D.  17 1,  a.  marg,    pi.  6.  cites  Mich.  ^J^km 
42  &  43  Eliz.  Rot.  227.  B.  R.  Webb  v.  Beal.  was  awarded 

in  fttch  cafe, 
but  Popham  aofwercd,  that  the  opinion  of  the  jufticea  of  C.  B.  now  if  e  contra;  for  when  a  modus  d§- 
cmsndi  is  jurmiftd  to  ie  in  one  manner,  and  it  ft  proved  to  he  in  another  manner,  ive  ought  not  to  onvarof 
a  frufmltation  to  give  them  auchority  to  fue  for  tidies  in  kind,  but  only  to  fue  fur  tithes  iff  Juch  kmd  «f 


I  &  Libel  for  tithes  of  cows  and  calves,  &c.  the  defendant  fug- 
gefted  a  modus  to  pay  a  halfpenny  for  the  tithes  of  every  calf  and  I  </. 
for  a  cow,  and  that  upon  a  certain  day  they  ufedto  bring  thoje  tithes  to 
the  churchy  and  there  pay  then:  to  the  vicar,  who  libelled  now  to  com* 
pel  them  to  bring  the  tithes  to  his  houfe.  It  was  held  by  Winch  (he 
only  being  in  court)  that  fince  they  agree  in  the  modus,  and  dif- 
fer only  in  the  place  of  payment,  that  is  not  matter  of  fubftance, 
and  therefore  no  prohibition  will  lie.  Win.  33.  Trin.  20  Jac. 
C.  B.  Anon. 

19.  Where  the  right  of  tithes  comes  in  que/Hon,  a  prohibition 
{hall  not  be  granted ;  per  Ley  Ch.  J.  and  Doderidge  J.  2  Roll. 
Rep.  440.  Trin.  2 1  Jac.  B.  R.  in  cafe  of  Gwynn  v.  Merry  weather. 

20.  It  belongs  to  the  fpiritual  court  to  determine  whofballpay 
tithes  for  agtflments,  whether  the  owner  of  the  land,  or  the  pro- 
prietor of  the  cattle.  Jo.  254.  pi.  5.  Hill.  7  Car.  B.  R.  Facy  v.* 
Longe. 

21.  A  confutation  was  prayed  upon  afuitfor  tithes  of  two  mills  in 
Newcaftle,  fuggefing  that  they  were  ancient,  and  per  Curiam,  this 
nor  no  other  fuggeftion,  but  only  of  a  modus,  need  not  be  proved  within 

fix  months,  by  the  ftatute  2  E.  6.  cap.  13.  and  Twifden  faid  he 
knew  it  thus  ruled  heretofore  in  this  court,  and  this  is  on  a  dis- 
charge at  common  law,  and  on  reading  the  ftatute,  though  the 
words  were  general,  yet  the  Court  would  not  grant  confutation 
for  this  caufe,  but  ordered  that  if  the  plaintiff  did  not  declare  on  • 
his  fuggeftion,  the  defendant  appearing  thereto,  a  confultation 
fliould  go  by  the  firft  \lay  of  the  next  term.  2  Keb.  134.  pi.  100. 
Mich.  1 8  Car.  2.  B.  R.  Eaton  v.  Naylor. 

22.  Upon  the  fuggeftion  of  a  modus,  the  Court  ufes  to  grant  a 
prohibition  without  notice  given  to  the  other  party.  Freem.  Rep.  78. 
pi.  95.  Trin.  1673.  Anon. 

.  23.  A  prohibition  was  prayed  to  ftay  a  fuit  for  tithes  of  wood,  sid.447. 
The  plaintiff  fuggefted  he  had  a  houfe  in  the  parifh,  and  that  the  wood  P1*  *•  S.  C« 
was  cut  for  fuel  burnt  in  his  houfe.     But  the  Court  faid,  that  this  £*  accord* 
would  not  ferve  unlefs  it  were  expreffed,  that  the  houfe  was  for  Mod."  150. 
maintenance  of  hufbandry,  by  reafon  of  which  the  parfon  had  uberiores  Pl-  io5- 
decimas.     Vent.  75.  Pafch.  22  Car.  2.  B.  R.  Tilden  v.  Walter.    |;£  db* 

net  appear.  2  Keb.  618.  pi.  31.  Tilden  v.  Walker,  SfjC.  &  S.  P.  per  Curiam. 

24.  The  ecclefiaftical  court  cannot  try  a  modus,  though  the     [  76  J 

original  fuit  be  for  a  modus,  becaufe  the  prefcription  differs ;  but  see  tit.  pro. 

if  the  queftion  be  payment  or  non-payment,  then  they  may  proceed  ;  hibition  (F) 

per  Holt  Ch- J.    Cumb.427.  'frin.  9W.3.   B.R.    Godfrey  v.  f^l7'^ . 

Mathews.  (<oVi-?4. 

15.  (U)  pi.  j.  and  the  notea  at  the  feveral  places. 
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ay.  One  may  libel  in  the  fpiritual  court  for  tithe  of  raking*  if 
corny  if  it  never  was  gathered  intojheaves;  but  other  wife  after  corn 
has  been  gathered  into  {heaves,  and  there  was  no  fraud  in  the 
gathering,  and  prohibition  would  lie;    per  Holt.    12  Mod.  235, 
236.  Mich.  10W.3.  Anon. 
Vhejurif-        .  26.TThe  fpiritual  court  has  general  jurifditHon  of  tithes,  and  if 
diction  atif-  anyfpecial  matter  deprives  them  of  their  jurifdiElion,  it  muf  be  pleaded 
fpiritual        there  ;  as  in  cafe  of  a  fuit  there  for  tithes  of  faggots  cut  from  the 
court  by      flumps  of timber  trees  above  the  growth  of  20  years  ;  if  this  had  been 
Tfdrdif"h    pleac*ec*  tncr£>  and  *ffue  joined  upon  it,  and  on  the  trial  it  had 
libel  cannot    been  found  not  to  be  filva  caedua,  it  had  been  well ;  but  if  they 
be  taken        had  refufed  to  admit  the  pled,  a  prohibition  Jhould  be  granted*     2  Ld. 

buTb'^tTer  Raym-  ReP-  835-  m°h-  l  4nn-  Dike  v-  Brown. 

matter  difclofed  in  the  plea,  and  therefore  in  the  principal  cafe,  which  was  a  libel  for  tithe  of  filva 
caedua,  tbe  juggeJHcn  tbat  tbey  were  t.mber  trees,  arid  of  to  years  grctvtb,  ought  to  have  been  fit  forth  ;u 
the  plea  j  and  a  prohibition  was  denied.  Barnard.  Rep.  in  B.  R.  71.  Trin.  2  Geo.  a.  Bouton  t« 
Hurflej. 


(K.  b.)     Where  the  Parfon  fhall  have  them  j  and 

where  the  Vicar. 

Before  this  *•  T>  EFORE  the  council  of  Lateran,  men  might  have  given  their 
council  -D  tithes  where  they  pleafed,  and  by  this  council  they  (hall 

Iw'ariflics  e?ve  lt  onty  to  tnc  curate  °f ^c  parifh  where  they  grow  or  come, 
norparifli'    Br.  Difmes,  pi.  21.  cites  10  H.  7.  18. 

pricfts  that 

could  claim  tithes,  but  a  man  might  give  them  to  what  fpiritual  perfon  he  would,  but  to  the  church  ho 
muft  give  them  ;  but  fincc  pariflies  were  ereftel  they  are  due  to  the  parf  in  (except  in  fpiritual  regular 
cafes}  or  vicar  of  the  parilh  j  per  Hobart  Ch.  J.  Hob.  296.  in  cafe  of  Slade  v.  Drake. 

2.  Libel,  teV.  by  the  parfon  fir  tithes  in  fpecie  in  the  parijh  of  N, 
The  defendant  for  a  prohibition  fuggefled,  that  he  was  an  inhabitant 
in  the  parifh  of  S.  and  that  timeout  of  mind  every  inhabitant  there  had. 
paid  tithes  fir  their  lands  which  they  had  in  the  pari/h  of  N.  to  the 
vicar  of  S.  and  that  the  viaar  of  S.  had  paid  to  the  parfon  of  N.   2d* 

fir  every  acre.  The  Court  held  that  a  prohibition  lay,  and  it  is  as 
if  he  had  prefcribed  to  pay  2  d.  for  every  acre.  Cro.  E.  136.  pL  4. 
Trin.  31  Eiiz.  Coteford  v.  Peafe.- 

3.  If  a  vicar  is  endowed  of  tithe-hay,  and  the  land  is  fown  with 
corn,  the  parfon  fhall  have  tithe  in  kind,  and  when  the  fame  is  in 
hay,  the  vicar  fhall  have  the  tithe-hay.  Gcdb.  194.  pi.  278, 
Trin.  10  Jac.  C.  B.  Brown's  .cafe. 

4.  A  modus  pleaded  to  pay  fo  much  to  the  parfon  in  difcharge .  of 
tithes  claimed  by  the  vicar,  was  difallowed  5  and  per  tot.  Cur.  a  con- 
futation %-as  granted.  3  Bulft.  220,  221.  Mich.  14  Jac.  Win- 
tel  v.  Child. 

5.  Alteragiutn  will  pafs  tithe-wool,  &c.  to  the  vicar;  certified 
by  the  do&ors.  Win.  70.  Hill.  2 1  Jac.  C.B.  in  cafe  of  Bret  v.Ward, 

C  77  1  ^'  Pny******  iS  evidence,  of  endowment  of  a  vicarage,  and  no  man 
can  prove  other  endowment;  per  Cur.  2  Keb,  729.  pi.  13. 
Hill.  22  &  33  Car.  2*  B.  R,  Brigham  v.  Robfon, 

7.  A 
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7.  A  modus  to  the  reflor  is  a  ga«/  difcharge  againfl  the  vicar;  per 
Cur.    Mod.  2 1 6.  in  pi.  3-  Trin.  28  Car.  2.  C.  B.  Anon. 

8.  Afuit  was  in  the  fpiritual  court  by  the  vicar  againfl  the  lejfee 
of  the  impropriator  of  a  recloryfor  the  fmall  tithes  of  the  pariih,  and 
the  hay-tithe  of  the  glebe9  which  the  vicar  claims  by  prefcription  and 
endowment.  Eyre  Ch.  J.  held  it  to  be  good,  becaufe  the  glebe 
may  be  charged  by  an  exprefs  and  particular  charge.  Gibb.  79. 
Trin.  2  &  3  Geo.  2.  C.  B.  in  cafe  of  Barton  v.  Hollis. 

(L.  b)    What  Words  will  pafs  or  extinguish  Tithes. 

I.   JDELEASE  of  all  right  of  land  is  no  extinguifhment  of  Cro.E.a?6. 
-*1   tithes.     Le.  248.  pi.  336.  Mich.  33  Eliz.  B.  R.  Lincoln  %lsV9*m** 
(BHhop)  v.  Cowper.  u.  30^. 

pi.  41 1. 

Trin.  31  Elia.    B.R.    Stile  v.  Miller.    S.  P.— Ow.  39,  40.    Stile  ▼.  Miles.    S.C.  Sc  S.  P.  pet 
Wray. 

2.  If  the  king  mates  a  grant  of  tithes,  all  forts  of  tithes  pafs 
thereby.  Hardr.  305.  Arg.  cites  it  as  held  clearly.  Pafch, 
12  Car.  2.  C.  B.  in  cafe  of  Essington  v.  Barker;  and  fays, 
the  doubt  in  that  cafe  was  occafioned  by  a  videlicet  in  the  grant; 
viz.  of  fuch  and  fuch  things ;  and  the  queftion  was,  whether 
tithes  of  other  things  which  were  not  named  would  pafs  ?  but  if 
the  viz.  had  been  out  of  the  cafe,  there  would  have  been  no 
fcruple,  but  that  all  forts  of  tithes  had  pafled. 


'L' 


(M.  b)     Equity.  ' 

ORD  Chancellor  declares  that  matters  fof  tithes  are  deter- 
minable in  this  court.     Toth.  282.    cites  Moone  v.  Bond. 
3  Eliz.  li.  A.  fo.  621.  * 

2.  A  demurrer  becaufe  the  matter  concerneth  tithes  over-ruled 
and  ordered.  Toth.  283.  cites  "Windham  v.  Noris.  17  Eliz.  li.  a. 
fol.  282.  . 

3.  Cuftom  proved  of  16  pence  an  acre  for  tithe  of  wood,  and 
no  wood  in  kind,  yet  the  Court  would  not  decree  a  cuftom. 
Toth.  in,  112.  cites  38  Eliz.  Wingfield  v.  Bedford. 

4.  A  bill  for  the  manner  and  cuftom  of  tithing  difmiffed, 
Toth.  113.  cites  10  Jac.  Kniv^t  v.  Freeman. 

5.  Point  of  tithes  determinable  in  this  court,  and  parcel  or  not  par- 
cel. Toth.  283.  cites-  Decanus  &  Capit'  Ecclefiae  Chrifti  in1 
Oxon.  v.  Grant,  June  11  Jac. 

6.  Bill  to  eflablifh  certain  cujloms  of  tithing  within  a  particular  pa- 
rifh which  never  nad  been  tried.  The  bill  difmiffed  as  not  proper 
for  Equity.     N.  Ch.  R.  10.    5  Car.  1.     Gawle  v.  Lake. 

7.  Tithes  in  kind  decreed,  notwithftanding  a  decree  in  Lord 
Bacon's  time.    Toth.  131.  cites  12  Car.    Farmer  v.  Troll. 

8.  A  decree  for  tithe  conies  and  wood*  Toth.  132.  cites  13  Car. 
Shires  y.  Burgaine. 
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p.  In  an  information  in  the  Exchequer  Chamber  by  Englijb  bill 
for /mail  tithes  appertaining  to  the  reclory  of  S.  in  Z).  The  defendant 
in  his  anfwer  did  not  admit  the  plaintiff's  title,  but  alleged  an  extin- 
guifhment  of  the  tithes  by  unity  of  poffejjion.  And  the  plaintiff  made 
no  proof  of  the  value  of  the  tithes,  nor  what  cattle  had  been  depaftund 
in  the  place  where,  &c.  and  for  that  caufe  the  Court,  upon  hearing 
of  the  caufe,  refufed  to  direcl  a  trial  at  law,  becaufe  no  particular 
damnification  appeared  to  them  whereon  to  ground  a  decree  for  the 

Elaintiff,  if  the  verdift  fliould  pafs  for  him ;  and  hereupon  the 
ill  was  difhriffed.    Hardr.  4.  pi.  3.  Trin.  1655.   The  ^tt.  Gen# 

v*  Straite. 

10.  Upon  a  bill  in  equity  for  tithes  of  corn  and  grain,  and  a  dc~ 
murrer  to  it  becaufe  the  Jingle  value  was  not  barely  demanded,  but  it 
was  a  bill  of  difcovery  only  to  enable  the  plaintiff  to  recover  the  treble 
value  ;  fed  non  allocatur  *,  for  that  tithes  were  fuable  for  in  this 
court  before  the  ftatute ;  quod  nota  &  quxrey  becaufe  it  is  con- 
trary to  the  common  praftice  and  ufage,  to  have  fuch  a  bill  with** 
out  alleging  that  the  plaintiff  is  contented  to  receive  the  (ingle 
vsdue  only.  Hardr.  190.  pi.  18.  Fafch.  13  Car,  2.  in  Scacc, 
Driver  v.  Mann. 
Hardr.  130.        jj.  In  a  bill  for  tithes  due  to  the  complainant  as  vicar  and  in- 

In'^eE*.8"  cumbentof--- in  Eflex  ;  the  complainant  did  not  Jhew  how  he 

chequer,  was  intitlefi  to  them,  viz.  by  prefcription,  endowment,  or  othcrwife. 
Button  *.  And  the  Court  held  it  to  be  good  notwithstanding,  as  well  as  in  an 
•nd^fk  «-*  a&ion  at  law  for  tithes  upon  the  ftatute  of  2  E.  6.  where  the 
«eption  was  plaintiff  is  not  obliged  to  fet  forth  his  title.  But  the  reporter  adds, 
over-ruled,  qUOd  npta,  for  it  is  againft  feveral  precedents  in  this  court,  which 
deftndwtby  he  ^ay8  ^e  ^as  known,  °^  demurrers  for  that  caufe  held  to  be 
his  anfwer     good.    Hardr.  321,  322*  pi.  4,  Hill,  14  &  15  Car.  2.    Stone  v, 

admitted         Ludlow  &  al\ 

him  to  be 

vicar,  and  that  the  ttthea.  in  queftion  were  hia  due,  but  inGfted  only  upon  payment  and  fatUfafHoo., 

But  there  is  a  nqte  adde<l,  that,  it  has  been  ofcen  ruled  contrary,  it  being  the  ground  and  foundation  of 

the  ohukUflPa  title. 

|2.  Chancery  will  not  decree  a  rate-tithe,  though  it  was  infilled 
that  it  was  frequent  to  do  fo  in  the  Exchequer.  Chancery 
Cafes,  187.  Mich.  22  Car.  2.  Bufh  vf  Rifhjey, 

13*  A  bill  was  exhibited  for  tithes,  and  the  jurifdiflion  of  the 

Court  demurred  to;  but  the  demurrer  over-ruled,  and  the  defendant 

ordered  to  anfwer,    And  it  was  faid  by  Finch  l*ord  Keeper,  that 

the  court  of  Exchequer  did  not  hold  plea  by  Englifh  bill  until  the 

ftatute  of  33  H.  8.  cap.  39.    Freem,  Rep.  303,  plr  371.   Trin, 

1674.  in  Chancery .  Anon. 

td,  Chan.         14.  Sir  John  Churchill  as  amicus  curiae  faid  that  a  fuit  for  tithes, 

Cu°d  tTat     efpeciallyi/ififl//  tithes,  was  not  proper  in  Chancery,  and  had  not 

thh  Court     been  ufeel  \  yet  Finch.  C.  pronounced  a  decree  for  them,  the  bill 

had  cog-       for  Tefufal  to  anfwer  being  taken  pro  confeflb,  2  Chan*  Cafes,  237* 

*rhena *J?     Mich-    29 Car-  2-     Anon* 

well  at  the  Exc1  e^oex,  and  that  the  plaintiff  had  cle&ioncm  fori*    ?  frcem.  Ren.  27.  d)»  49.  Anon, 

icemi  to  be  s,  g. 

15.  BM» 


IHflnetf,  [or  Cttfiel]  78  J 

I  J.  Bills  to  eftablifh  a  modus  deeimandi  have  been  feveral  times  S.  P.  m  to 
difmifled,  but  where  it  is  only  to  prefcrve  tcftimony  North  K.  wiihingth* 
thought  it  reafonable  that  the  defendant  fliould  anfwer,  and  over-  modus,  and 
ruled  the  demurrer.    Vern.  i8c.  pi.  184.  Trin.  1683.    Somer-  demurrer  aU 
fet  v.  Fotherby.  Chao. 

Rep.  37.  4  Car.  i.  Browpc  v.  Thctford.  Such  bills  have  been  feveral  times  allowed  i  agreed  by 

counfel  and  Court  i  but  the  bill  being  tikewife  to  compel  the  parson  to  give  receipts  on  payment  of  the 
rood  as,  it  was  difmifled  at  the  Rolls.     Mich.  1738-    Wood  v.  Farrington.  It  was  formerly 

doubted  whether  a  bill  in  equity  would  lie  to  effablilh  a  modus  or  cuftomary  manner  of  paying  tithes, 
efjpecialJy  if  the  cuftom  had  not  been  found  good  at  lawj  and  fomeiimes  on  a  demurrer  to  iuch  bills 
they  htve  been  difmifled  ;  but  the  conftant  practice  now  is,  to  retain  fuch  bills  *  and.  to  decree  on  the 
pleadings,  or  to  diie&  a  particular  point  to  be  tried  at  law,  concerning  the  reality  of  fuch  acuftom,  or 
the  legality  of  it.     Equ.  Abr.  367.  (B)  in  the  note  in  marg.  againffc  pi.  j. 

•C793 

1 6.  Bill  to  be  relieved  for  tithe  oar  /  the  Court  dire&ed  a  trial, 
if  any,  and  what  cuftom  within  the  townihip.  2  Vern.  46.  pi,  43. 
Pafch.  1688.     Buxton  v.  Hutchinfon. 

17.  In  a  bill  for  tithes  brought  in  the  Exchequer,  though  the  The  editor 
tight  be  ever  fo  plain,  yet  the  decree  there  is,  that  he  Jhall  account  »•*»•* 
and  pay  what  tithe  is  due  to  the  time  of  bringing  the  billy  but  not  ^^  ^ 
that  he  Jhall  pay  tithes  for  the  future ;    but  in  Chancery  it  is  to  eftabliita 
the  time  of  the  decree.     2  Wms/s  Rep.  463.  in  a  nota  there  fays  "J*  of 
that  it  was  faid  and  admitted,    Trin,  1728,  in  cafe  of  Carleton  v.  £  d«STojiir 

Bright  well,  of  late  in 

foroefewinftances.  Ibid* 

For  more  of  Difmes  [or  Tithes]  in  general  fee  tit.  C5ltbtf 
^reUntatlOU  (C),  $t+  JBrotjibitfon,  and  other  proper 
titles. 


**■■* 
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(A)     Biffeifm  of  &  Rent. 
[And  where  it  is  by  one  it  (hall  be  faid  to  be  by  others.] 

£1.   TF  I  have?  a  rent -charge  iffuing  out  of  lands  of  which  there  are  r""*M    I 
A  feveral  tertenants,  and  I  diftrain  upon  any  of  the  lands,  and  t  FoK  658. 
one  of  the  tertenants  makes  a  refcous  without  the  confent  of  the  others,  Br.Diflel- 
yet  the  others  are  diffeifors  alfo,  for  the  diftrefs  is  a  demand  in  **>  pi*  60. 
law,  and  the  non-payment  a  denial,  and  fo  a  difleiun.     30  AC  4.  i59J  dt" 

only  made 
the  refcous,  that  all  were  adjudged  difletibrs.     Br.  fays  that  it  ferns  the  reafon  Is,  becaufe  all  of  them 
detained  the  rent.-— —  Fitzh.  Affife,  pi.  335.  cites  S.C.  *  S.  P.  but  he  that  made  the  refcous 

*piy  waa  awarded  to  prifon Ibid.  pi.  339.    cites  40  AiT.  3.   S.  P. Co.  Litt.  l6l.  b. 

$,y.  as  |e  a  refcous  by  one  join*nant,  bat  he  that  nude  the  refcous  is  only  the  difleifor. 

[2,  If 


St?  jDifTeiffm 

S  Rep.  85/        18.  Difleifin  cannot  he  of  rent  but  atamarisplcafure.  Kclw.  i  13* 
»SijT7        a.  pi.  46.     Cafus  incerti  temporis. 

19.  Note,  that  when  books  fay  that  a  detainer  of  a  rent-charge 

or  feck  is  a  difleifin,  it  mud  be  intended  upon  a  demand  made* 

Co,  Litt.    \6 1 .   b. 
Jnchfurt'm       20.  Here  be  two  caufes  of  dijfeifin  of  a  rent-feel,  viz.  denial  and 

difleifin  of  a  {ncl0[ure.      Litt.    f.    270. 

rent-feck,  ^  . 

becaufe  the  grantee  cannot  come  upon  the  land  to  demand  it.    Co.  Litt.  161  •  b. 

2r.*The  Mirror  faith,  that  difturbance  of  one  that  is  in  peaceable 
poffejjion  doth  amount  to  difleifin ;  as  if  the  lord  that  is  in  quiet 
pofleflion  of  his  rent  comcth  to  diftrain,  and  is  by  the  tenant  dif- 
turbedfi  as  be  cannot  take  a  diftrefs,  this  difturbance  is  a  difleifin  of 
the  rent,  a  Inft.  414. 
And  though  22.  So  when  the  lord  taketh  a  diftrefs,  and  the  tenant  pays 
L©?*taand  not  *"s  rent,  but  difturbs  him  by   unjuft   fuit  of  a   replevin. 

thereupon        1  I»ft-  4' 4- 

the  flieriflF 

makes  a  rc-delirery  of  the  diftrefs  to  the  party  by  the  courfe  of  law,  yet  this  is  a  difleifin  of  the  rent- 

fervice,  becaufe  by  the  refcue  and  the  fuing  the  replerin  the  lord  is  difturbed  of  the  means  by  which  he 

ought  to  hate  and  come  at  his  rent,  viz.  ofche  diftrefs.     latt.  x6i.  a. 

You  may  43.  There  are  four  caufes  of  difleifin  of  a  rent-charge^  viz.  ref- 

•*rM      ews^  r*plev'n9  inclofure  and  denial  j  for  a  denial  is  a  difleifin  of  a 
snc'etQ<i\-     rent-charge,  as  is  faid  before  of  a  rent-feck.    Litt.  f.  238. 

ftrain,  «*»- 

t*pUtdi*g  and  wttcbwg  *  rttird  and  failing,    Litt.  1 6 1 .  b. 

C  82  }        24.  A  diftrefs  for  the  rent  is  a  demand  in  law,  and  then  the  non- 
payment is  a  denial  and  dij/eifin,     Co.  Litt.  161.  b. 

25.  Wherefoever  there  is  a  lawful  demand  of  a  rent,  and  the 
fame  is  not  paid,  whether  the  tenant  be  prefent  or  abfent  yet  this 
is  a  denial  in  law  although  there  be  no  words  of  denial.  It  appears 
here  that  the  demand  mud  be  made  upon  the  land,  and  although 
the  tenant  or  any'for  him  be  there,  yet  mult  the  grantee  demand 
it,  becaufe  without  a  demand  there  can  be  no  denier  in  deed,  nor  any 
inlaw.     Co.  Litt*  153.  b. 

(A*  2)      Of  what  Eftate  it   may   be*      Particular 

Eftate. 

X,  1 F  oqe  who  is  only  leffeefor  years  enters  upon  him  that  has  a  good 
*  title,  he  is  a  difieifor  of  all  the  fee-fimple  $  per  Anderfon  and 

Periam  ].  Goldfb.  43.  in  pi.  22.  Mich.  29  Eliz. 
if  the  jtiag'j       2.  Note,  it  was  faid  by  Sir  Francis  Bacon  the  king's  folicitor, 
'#</£        that  it  was  adjudged  the  40  Eliz.  in  the  Exchequer,  that  where  lef- 
onfted  by  a  ft*  of  the  king  for  life  was  oufted  by  a  ftranger,  it  fhoukl  be  faid  a  dif- 
ftranger,  yet  feiun  of  the  particular  eftate,  againft  the  common  maxim,  that  a 

ttercverfion  ^/foyfo  canmt  be  of  a  lefs  eftate  than  a  feeftmple.     Godb.    138. 
being  in  the      fJ^^  -p..      ?     -      £     *  J     J     r  j 

king,  he      pi.  1 06.  40  iuiz.  in  the  Exchequer. 

cannot  be 

out  of  pofleflion  but  at  his  plcifoic.     Cro.  £•  34  Eli*.  C.  B.  Wingate  v.  Mark. 


SDiflTcfQ'n-  %* 


(A.  3)      What  Pofleflion  is  an  Impediment  of  a 

Difleifin. 

l .  1 F  A.  is  feifed  of  a  great  dofe  where,  &c,  and  zflranger  enter* 
*  and  occupies  party  but  A.  continues  in  the  pofleflion  of  the  re- 
fidue,  he  (hall  be  judged  in  pofleflion  of  the  reftdue,  becaufe  it  is 
an  entire  thing,  cites  4  E.  4.  2.  8  E.  3.  13.  Scifin  of  part  of 
the  fervices  is  feifin  of  the  whole,  cites  Bctfworth's  cafe.  2  Rep. 
Brownl.  230.   Mich.    1 1  Jac.  in  Dame  Pen's  cafe. 

2.  The  pcjftjpofi  of  a  boufe  is  the  pofleflion  of  the  land  for  the  let- 

fce  againft  the  leflbr  of  that  which  paffes  by  one  demife ;  but  if  a 

f  ranger  enters  fevers,  and  parts  by  metes  and  bounds,   nothing  is 

wrought  by  the  pofleflion  of  the  refidue.     Arg.  Brownl.  230. 

Mich.    1 1  Jac.  in  Dame  Pett's  cafe. 

3.  If  conufor  ofafatute  continues  to  keep  pofleflion  after  the  re-  4  Mo*.  4S. 
turn  of  liber ari  feci,  the  conufee's  eftate  is  turned  to  a  right  like  ^SitT 
the  cafe  of  difleifee's  making  continual  claim  as  foon  as  ever  s.  c.  held 
the  diffeifee  leaves  the  premifes,  the  continuance  of  pofleflion  by  according. 
the  diffeifor  make  a  freih  difleifin.      See  1  Inft.   156.  Litt.  129.  ~S^ 
and  this   is  not  like  the  cafe  of  mortgagor  who  continues  in  s.  c.  hcid 
by  content  and  not  in  oppofition  to  the  mortgagee;    per  Holt  accwdintlyj 
Ch.  J.     2  Salk.  563.  pi.  I-    Trin.  3  W*  &  M.  in  B.  R.   Ham-  g  "f^ 
mond  v.  Wood.  Ey«  J.— — 

3  Uv.  312. 
Stephen!  r.  Hannun,  held  accordingly. 

* 

(A.  4)    What  is  a  Difleifin ;  and  what  an  Abate-    [  83  3 
ment  j  and  Pleadings  in  fuch  Cafes. 

1.    JfNTRT  fur  diffe'fin  by  D.  againft  A.  who  faid  that  a&io 
-^-*   non»  for  he  faid  that  T.  was  feifed  and  infeoffed  two  wb* 
gave  to  the  baron  who  is  dead,  and  to  this  feme  tenant  then  his  feme  in 
tail,  and  gave  colour,  and  ths%plaintifffaid,  that  before  the  donors  any 
thing  had,  L*  was  feifed  in  fee,  and  gave  to  his  father  and  mother  in 
tail,  who  hadijfue  the  demandant,  and  the  father  died,  and  the  mother 
furvived  and  died  protefando  feifed,  and  the  faid  2".  abated  and  infeoff- 
ed the  donors  named  in  the  bar,  and  the  tetmnt  maintained  his  bar,  and 
traverfed  that  the  tenant  did  not  abate  after  the  death  of  his  mother \ 
ice.  prout,  &c.  and  per  Danby  Juftice  the  title  is  not  good ;  for 
he  has  {hewn  that  his  mother  died  proteftando  feifed,  after  whofe 
death  the  tenant  abated,  which  cannot  be  unlefs  the  mother  died 
feifed  in  fa& ;  for  if  (he  was  diffeifed  in  her  life,  it  cannot  be 
called  an  abatement  but  a  difleifin ;  for  he  cannot  plead  abate- 
ment but  where  there  was  a  dying  feifed  in  fa£t,  which  all  the 
jufticsB  agreed  ;  and  per  Prifot  clearly,  if  the  abatement  was  well 
alleged  the  other  may  well  traverfe  it,  and  (hall  not  be  compelled 
to  traverfe  the  gift  in  tail,  by  which  the  demandant  was  in- 
titled, 


*3 
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titled,  but  may  traverfe  the  abatement.  '  Br.  Pleadings,  pi.  56 
cites  38  H.  6.  1 8. 

2.  Abatement  cannot  be  but  upon  maintenance  of  feifin  in  fad, 
and  not  by  proteftat'tom  quod  nota  per  Cur.  Br.  Pleadings,  pi.  59. 
cites  39  H.  6.  <;• 

3.  The  cafe  was,  that  mformedonofthegiftofW.  the  tenant faid, 
that  before  the  donor  any  thing  had,  J.  N.  was  feifed,  and  gave  to  bis 
mncejtor  in  tail,  who  by  proteftation  died  feifed,  and  JV.  abated  and  diedf 
es  in  the  writ,  and  the  tenant  re-entered  as  heir,  and  the  demandant 
faid  that  W.  did  not  abate  after  the  death  of  the  father  of  the  te- 
nant prout,  &c.  and  no  ifiue;  for  where  there  is  no  abatement 
then  it  is  not  traverfable,  by  which  he  omitted  the  proteftation; 
quod  nota.     Br.  Pleadings,  pi.  59.  cites  39  H.  6.   5. 

4.  If  after  the  deceafe  of  the  father  a  fir  anger  firft  enters  into  land 
end  abates,  and  the  youngefifon  enters  upon  him,  and  dijfeifes  him, 
and  dies  feifed,  this  is  an  entry  by  difleifin,  and  not  by  abate- 
ment, and  fo  (hall  not  bind  the  eldeft.  Co.  Litt.  242.  b.  ad 
finem. 


•  S.  P.  by 

Hobart 
Ch.  J. 
Hob.  322. 


A  termor 
cannot  be 
difleifed. 
Cro.J.  679. 

5I.15. 
tfich. 
2i  Jac. 
Johns  t. 
Ridlcr. 

t[84J 


(A.  5)     Of  what  Eftate  or  Things  it  may  be. 

I.  r"\F  things  not  mamurable,  hsereditamenta  incorporea,  as  * 
^  common,  corody,  office,  rent,  &c.  he  that  is  feifed  of 
them  has  ele&ion  to  have  aflife,  and  to  admit  himfelf  to  be  out 
of  pofleffion;  refolved.  9  Rep.  51.  a.  Trin.  8  Jac.  in  the 
Earl  of  Salop's  cafe. 

2.  Of  pojfejfory  things  an  expulfion  may  be  made  as  well  as  a  dif- 
feifin  5  and  therefore  if  a  man  made  a  leafs  for  years  of  land,  and  a 
ftnmger  puts  out  the  leflee,  he  does  alfo  difleife  him  in  the  rever- 
fion ;  but  if  the  leflbr  put  him  out,  there  is  no  difleifin  commit- 
ted, and  yet  the  leflee  has  loft  his  eftate,   and  has  but  a  right  to 
it,  and  f  that  whether  he  will  or  no ;  for  though  it  be  true,  that 
when  two  are  in  pofleffion,  the  pofleffion  is  judged  in  him  that  has 
right,  for  he  only  poflefleth  though  the  other  be  in  pofleffion  too, 
and  takes  away  the  trees,  corn,  or  the  like ;  yet,  when  the  true 
x>wner  is  clearly  put  out  and  removed,  then  he  has  no  longer  ef- 
tate or  pofleffion,  but  right  only,  and  has  no  election  to  be  in 
pofleffion  or  not  in  pofleffion,  as  that  cafe  ftands,  and  therefore 
clearly  he  cannot  now  grant  this  term  ;   and  if  the  leflbr  brings 
an  a&ion  of  debt  for  his  rent  due  at  Michaelmas,  the  leflee  {hall 
plead  that  he  did  enter  upon  him  and  put  him  out,  and  he  conti- 
nued his  pofleffion  at  the  term,    for  he  cannot  have  rent  out  of 
that  land  that  he  himfelf  pofiefies;  and  if  the  leflbr  after  fuch 
expulfion    dies,    the   land  ihall   defcend    in  pofleffion   to   the 
heir,  and  the  executor  (hall  not  claim  that  that  was  a  leafe; 
for  a  term  never  bears  a  que  eftate ;  but  it  is  true,  that  there  are 
certain  cafes  wherein  a  pofleffion  cannot  be  gained;  per  Hobart 
Ch.  J.     Hob.   322.  Pafch.  17  Jac.  in  cafe  of  Elvis  v.  York 
(Archbiihop)  &  al\ 
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(B)     Refcous. 
[By  whom.     Stranger.'] 

I.  lP  a  man  difirains  for  a  renUfervice,  and  zfhranger  re/cues  the 
*  diftrefs  in  the  name  of  the  tenant,  this  is  a  difleifin  of  the 

rent.     56  H.   3.     Itinere  Stafford,  16.  per  Curiam.]  4 

\  2.  If  lord  and  tenant  are,  and  the  tenant  detains  the  rent,  and 

i  the  lord  diftraxns  for  it,  and  twoflrangers  make  refcous,  tie  tenant  he- 

ing  akfeni,  they  are  all  difleifors,  and  yet  the  force  is  only  in  thoic 
;  two  that  made  the  refcous;  per  Dyer  and  Wefton.     Mo.  53. 

1  pi.  155.  Pafch.    5  Eliz. 


(C)     What  AS  fliall  be  laid  a  Difleifin. 

£i.   IT  baron  and  feme  purchafe  lands  in  fee,  and  after  the  baron  is  Br.  Affifc, 

*  attainted  of  felony,  and  the  kingfeifes  the  land,  and  after  the  Pj*  l  **• 
lord,  of  whom  it  is  held,  upon  his  fuggeflion  hath  it  delivered  to  him  BrookeVays, 
out  of  the  hands  of  the  lcrng  as  his  efcheat,  this  is  a  difleifin  to  the  it  feemsthac 
wife,  who  had  a  joint  eftate  with  her  hufband  ;  for  it  was  deli-  thc  *"Pg  ^ 
vered  out  of  the  hands  of  the  king  by  a  falfe  fuggeflion,  andfo  a  for  year, 
diffeifin  to  the  feme,     4  AfT.  4.  adjudged.]  day,  and 

wafte,  and 
then  the  entry  of  the  lord  by  the  livery  obtained  by  falfe  fuggeftion  made  the  difleifin,  and  was  no  dif- 
aeifin  during  the  pofleflion  of  the  king.  ■          Br.  RcieiJer  pro  Rege,  pi.  16.  cites  S.  C— Br.  For- 
feiture de  Tenes,  &c.  pi.  aS.  cites  S.  C. Tit.  Affile  (E),  pJ.  I.  cites  S.  C. — Fitzh.  Affife, 

pL  j 66.  citea  Mich.  4E.  3.  47.  S.  P. 

[2.  If  a  man  devifes  capite  lands  to  his  youngefl  fon,  and  dies,  which  *  [  85  ] 

is  void  for  a  third  part,  and  after  the  devifee  enters  into  the  whole  Cro.E.  639. 

generally,  which  is  an  entry  for  the  eldeft  fon  alfo,  and  after  leafes  **'  4I* 

the  whole  to  another  for  years,  yet  this  is  not  any  difleifin  to  the  prjccT  C. 

eldeft,    for  one  tenant   in    common  cannot    be   oujled  without  *  an  *  S.  P.  held 

aBuaJ  e/eclment.     M.  40,  41  Eliz.  B.  R.  between  Hempslly  and  *CC(**}*s1y 

BRICE,  per  Curiam.]  preter  Fca- 


ner. 


Mo.  546*  pi.  729.  HlmJey  v.  Brice.  S.  C.  adjudged  no  difleifin  becaufe  there  Was  no  expuifion,  but 
held  th^t  leafe  for  life  wilh  livery  would  have  made  it  a  difleifin. Where  there  i*c.e  two  copart- 
ners of  an  houfe,  and  the  one  entered  generally,  and  made  a  leafe  for  life  by  the  name  of  all  that  his 
houfe,  Sec.  the  queftion  was,  whether  all  or  the  moiery  only  of  the  houfe  patted  ?  Popham  anji 
Fenner  held  that  the  entire  houfe  palled  ;  for  when  he  fays  all  that  my  houfe,  See,  that  intended  the 
whole  houfe,  and  by  his  livery  made  he  gained  the  in  tire  and  gave  the  intire,  although  by  his  general  entry 
it  ia  not  intended  that  he  entered  into  more  than  to  what  he  had  right;  but  Gawdy  e  contra ;  for  as  hit 
entry  prima  facie  does  not  gain  more  than  he  had  right  to  demand,  no  more  mall  this  leafe  $  and 
Fofler  at  the  bar  ciled,  that  it  was  adjudged  in  this  court  in  Reignold's  case,  according  to  the 
opinion  of  Popham.     Cro.  £.  615.  pi.  4.  Trin.  40  £li*.  Gerry  ▼.  Holford.  , 

■ 

[3.  &  it  will  be  jf  the  devifee  levies  a  fine  of  the  whole.     Ibidem, 
per  Curiam.] 

[4.  If  a  man  leafes  feveral  acres  for  years,  rendering  one  intire  r  ■■*»*  \ 
rent,  and  f  the  lejfee  is  oujled  of  one  acre  by  a  Jlranger,  and  alter-  t Foi-  *59- 
wards  this  notwithftanding  pays  the  intire  rent  to  the  lejfor,  yet  BrownL  ~* 

this   230.    Dame 


t$  Diflfttfit. 

Pett's  cafe,  this  (htll  not  continue  feifin  of  the  leflbr  of  the  whole,  but  fee  if 
1^^°°  diffcifed  of  the  faid  acre.     M.   1 1  Ja.   B.  R.  dubitatur.] 

L5*  If  a  »w«  hath  an  houfe  and  locks  it,  and  departs,  and  another 

comes  to  his  houfe,  and  takes  the  key  of  the  door  into  his  hand, 

and  fays  that  he  claims  the  houfe  to  hitnfelf  in  fee,  without  any  entry 

into  the  houfe,  this  is  a  difleifin  of  the  houfe.    P.   15  Ja:  B. 

Plot's  case,  admitted  clearly  upon  evidence  at  the  bar  in  an 

aflife  taken  by  default.] 

fcr.Diflfcifin,      [6.  If  A.  cuts  trees  -  in  his  own  foil,  and  jB.  that  hat  common 

fJ-4*; •  (4j0  there,  fays  the  foil  is  his  foil,  and  commands  him  that  he  cut  nothing, 

—  Fit*h\   &c*  UP°**  which  d.  departs  out  of  the  land,  yet  thi*  is  not  any  dif- 

Aflife,         feifin  to  him,  for  he  that  has  no  right  cannot  be  feifed  of  a  free* 

!*•  *37*       hold  by  parol*     26  Aff.  1 7.  adjudged* J 

cites  S.  V#. 

_-Br.  Aflife,  pi.  163.  (161.)  cite*  S.  C. 

Br.Diflcifin,      [7. ,  If  a  man  that  has  right  to  enter  into  lands,  in  coming  to* 

5w?s(.4c.)  wards  thi  land  **  dlflurbed  fr0™  tiering,  thi*  is  a  difleifim 
Br.Af-  26  Aff.  17.] 

life,  pi.  263. 

(461.)  cites  9.C  ■  ■    Fitfh.  Affile,  pi.  2^37.  cites  S.  C* 

tfr.  Aflife,  J8#  If  zjfranger  receives  of  my  tenant  by  voluntary  payment,  with- 
citttS.  c?^  out  cocrc^on  of  diftrefs,  the  rent  due  to  me,  this  is  a  difleifin  to  me 
If  my  tenant  at  my  eleclion.     40"  Aff.  19.  J 

pays  his  tent 

to  a  stranger  without  coertion,  he  is  a  difleifor,  and  if  by  coercion,  fcoth  are  dtfeiftrt*  Br.  DifleSfis, 
pi.  97.  cites  23  H.  3.  and  Fitzh.  Aff.  434.  Liu.  f.  5 83,  589.  and  Co.  Lite.  313*  b.    S.  P. 

•  S.  P.  by  Hobart  Ch.  J.  Hob.  322.— —9  Rep.  51.  a.  S.  P.  fefohred.— Cro.  C.  303. 

Patch.    9  Car.    8.  R.    per  Cur.  S.  P. 2  Sid.  75.  Pafch.  1658.  B.  R.   in  cafe  0/  Crouch  y. 

Wills.  S.  P.  and  cites  Litt.  -——-If  one  receives  my  rents  without  ftiy  content,  I  may  charge  him  as 
lay  receiver,  or  make  him  a  difleifor,  at  my  ek&oo  j  pet  Roll  Ch.  U  and  Curiam.  Sty.  407* 
Hill.  1654. 

[9.  If  a  man  enters  into  my  houfe  by  my  fufferance,  without  claim* 
ing  any  thing  from  me,  this  is  not  any  difleifin.  11  £.3.  Aflife,  86* 
•  [  86  ]  adjudged.] 
S.  c  dted        [io.  If  the  king  be  feifed  in  fee  of  the  manor  of  B*  and  zflranger 

%  Le.  147.  ere&s  a  fi°P  *n  a  v"caf*t  pl^t  of  the  manor,  and  takes  the  profits 

in  pi.  i8».  thereof  without  paying  any  rent  to  the  king,  and  after  the  king  grants 

*****  *•  over  the  manor  in  fee,  and  the  Jf  ranger  continues  afterwards  *  in 

—0^*06.  *he  (hop,  and  occupies  it  as  before,  yet  this  continuance  is  not  any 

S.  P.  Arg.  diffeiftn,    becaufe  the  firft  entry   was  not  any   difleifin.        D.  9. 

ins. c.--  IO  ei.  266.  10  Co.  4.    Adams  and  Lambert,  103.  refolved.] 

In  an  eject-  ^  •*  J 

ment  the  care  was,  the  king  was  feifed  of  lands  in  fee,  and  a  ftranger  intruded,  and  the  king  grants 
this  land  to  J.  S.  in  fee,  and  the  intruder  continues  poiTefiion,  and  dies  feifed  ;  the  queftion  was,  if 
this  defcent  mail  take  away  the  entry  of  J.  S.  Johnlbn  faid  it  (hall  not,  for  none  will  affirm  rhat  ail 
intruder  fhall  gain  any  thing  out  of  the  king,  but  that  the  land  /hill  pafs  to  the  patentee,  and  the  con* 
*i  nuance  of  the  intruder  in  poifeffion,  and  his  dying  feifed,  /hall  not  take  away  the  entry j  for- he  can- 
not be  a  difleifor,  becjuie  l.e  gained  no  eft  ate  at  the  beginning.  Cook  contra  j  by  this  continuance  of 
nofieflirm  he  fhall  be  accounted  a  difTeifor,  and  the  ireehold  out  of  the  patentee,  for  another  eftate  he 
cannot  have,  for  trn.mt  at  I  utterance  he  is  not,  for  he  comes  in  at  fir  ft  by  a  title;  hut  a  farther  day 
was  given  C  'ok  to  fhew  cauie  why  judgment  fhouid  not  be  given  again  it  him.  Ow.  95.  Hill.  31  Eli*. 
BeroA  v.  Goody ne. 

[1 1.  [&>]  if  a  man  enters  into  certain  land,  parcel  of  a  manor 
which  is  in  ward  of  the  king  by  reafon  of  the  nonage  of 'J.  S-  atid 

takes 


• 

tales  the  profits  as  owner  thereof,  and  after  %  S.fues  livery  and 
after  the  intruder  continues  the  pojfeffton,  and  the.  taking  the  profits 
as  before,  yet  the  continuance  fhall  not  be  any  difleifin  to  J.  S. 
becaufe  the  firft  entry  was  not  any  difleifin.  M.  17  Ja.  B.  R. 
between  the  lord  Sands  and  the  college  of  Corpus  Christi 
in  Oxon,  refolved  per  Curiam,  and  the  jury  dire£led  ac- 
cordingly.] 

[12.  If  there  be  tenant  at  fufferance,  and  a  ft 'anger  not  having 
any  right  to  the  land  makes  a  leafe  to  him  by  indenture,  rendering 
rent,  without  putting  the  tenant  at  fufferance  out  of  pojfeffton, 
and  the  tenant  pays  the  rent  to  the  ftranger,  this  is  not  any  dif- 
feifin  to  him  that  had  right.  P.  3  Ja.  B.  R.  between  Pr£nson 
and  Stone,  per  Curiam,  upon  evidence.] 

Q13.  If  guardian  by  nurture  makes  a  leafe  by  indenture  to  one,  be- 
ing under  the  title  of  the  infant,  rendering  rent  to  himfelf,  which  is 
paid  accordingly,  yet  this  is  not  any  difieifin  to  the  infant.      P. 
3  Ja.  B.  R.  per  Tanfield.] 

[14.  If  guardian  in  chivalry  continues  the  pojfeffion  of  the  land  iu  JJ*8^]*!! 
ward  after  the  full  age   of  the    ward,    without  title,    this   is   a  age  of  the 
diffeifin  to  the  heir,  becaufe  he  comes  in  by  the  law,  and  therefore  he«  «>n- 
the  continuance  beyond  the  time  which  the  law  hath  limited,  '^i-1" 
and  againft  the  truft  repofed  in  him  by  the  heir,  and  the  law  he  is  no  re- 
makes it  a  difleifin  to  the  heir,  who  was  never  out  of  pofleflion,  nant  at  faf- 
but   the   guardian  was   feifed  in  his  right.      7H.4.  42.   per  £^*'0^u! 

Culpepper.]  t  againft 

whom  an 
affifc  of  mortdanceftor  lies.     Co.  Litt.  578.  He  is  an  abator  becaufe  his  intereft  comes  by  ac*$ 

In  law.     Co.  Litt.  271.  a.— Ow.  28.  Arg.   cites  S.  C.  that  theeftate  mall  be  judged  in  fee.        1 
2  Inft.  134.  S.  P.  and  fays  this  is  proved  there  by  the  ftatute  of  Mar! bridge,  cap.  1 6.  Ow.  96. 

Arg.  fays,  that  if  a  guardian  continues  in  pofleflion  after  the  heir  is  of  full  age,  he  is  no  difleifor,  noc 
&all  gain  any  eftate. 

[15.  If  lejfeefor  years  holds  over  his  term,  yet  he  is  not  any  dif-  c  ■*-  n 
feifor,  becaufe  he  comes  in  by  the  atl  of  the  party  ;  but  he  is  called  *  Foi*  66°* 
{*)  a  tenant  at  fufferance;  tempore  H.  8.  f.  356.  f  9  H.  7.  24.  lo/n-/ 
per  Curiam.     Dubitatur,  J  22  E.  4.   38.  b.]  fe  fmipi.63. 

(62.)  cites 
S.  C.  &  S.  P.  unlefs  the  left*  enters  in  fa&.  * 
t  Br.  Eftates,  pi.  46.  cites  S.  C.    but  Brooke  fays,  that  it  feerns  to  him  that  he  isnna  difleifor 
before  regrei's  of  the  leflbr,  but  he  continues  by  his  firit  entry,  and  therefore  this  ferns  to  be  the  reafon 
why  writ  of  entry  ad  terminum  quj  praeteriit  lies  againft  fuch  termor  as  holds  over  his  term. 

If  a  termor  holds  ovrr  his  term  there,  an  eitrte  in  fee  is  confeft  to  be  in  him  by  matter  of  law.     But 
it  is  a  doufct  whether  he  be  a  difleifor  or  not...   But  It  feemeth  not,  for  a  trejpafx  list  not  againft  bxm  be- 
fore regrtft,     Arg.  Ow.  28.  cites  22  E.  4.  3S. 

.    C  87  3 

•16.  Jf  guardian  takes  feoffment  [of  the  infanf]  in  cuflodiafua  this  Br.  Du- 
is  difleifin,  and  he  (hall  be  imprifoned  if  the  infant  will  bring  af-  [C*^£J*- 
fife  againft  him,  and  the  matter  be  found,  quod  nota.     Br.  AiUfe,  s.  C. 
pL  451.  cites  8  E.  2.  and  Fitzh.  Afhfe,  395.     Itinere  Cane. 

17.  If  a  man  will  dif  rain  for  rentfervice  by  doors  and windows \ 
and  one  prohibits  him,  this  is  a  difleifin,  but  not  with  force  and 
arms.     Br.  Aflife,  pi.  465.  cites  3  E.  3.  a^nd  Fitzh.  Afr.469. 

18.  If  two  infants  are  jointenants,.  and  the  one  releafes  to  the  other t 
by  which  he  holds  the  whole,  this  is  a  difleifin  as  it  is  faid ;  for  it 
Teems  that  the  releafe  of  an  infant  is  void  as  to  the  intereft  of  the 
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land ;    contra  if  he  made  livery.      Br.  Diflefin,   pi.   19.    cites 

7  Aff.  17. 

1 9.  Guardian  of  an  infant  infeoffed  J.  N.  of  the  land  of  the 
infant,  and  the  infant  brought  auife  without  entry,  and  the 
plaintiff  recovered  \  for  the  entry  of  the  feoffee  is  a  diffeifin,  quod 
nota  and  this  feems  to  be  by  the  ftatute  of  Weflminftcr  2.  cap.  25. 
which  wills,  that  where  a  guardian  or  termor  makes  a  feoffment, 
that  as  well  the  feoffor  as  feoffee  (hall  be  taken  for  diffeifors. 
Br.  Difleifin,  pi.  22.  cites  8  AiT.  28. 

20.  If  A.  hat  common  in  the  land  of  B.  and  B.  comes  with  hit 
family  and  inclofes  the  land  fo  that  A.  cannot  life  his  common, 
there  B.  and  his  family  are  diffeifors.  So  if  the  family  come  in  aid 
of  him.     Br.  Difleifin,  pi.  79.  cites  8  Aff.  18. 

21.  In  aflife  the  father  infeoffed  hisfon  within  age,  and  after  the 
father  entered  to  the  ufe  of  the  infant  as  his  ward)  and  after  infeoffed 

J.  Si  and  the  father  died,  and  the  infant  brought  afftfe  againft  the 
feoffee  without  entry,  and  becaufe  the  entry  of  the  father  was  to 
the  ufe  of  the  infant,  and  the  feoffee  by  his  entry  was  a  difleifor, 
therefore  the  infant  recovered.       Br.  Difleifin,   pi.  94.    cites 

8  E.  3.  432.  and  Fitzh.  Aflife,  146. 

Br.  Dif-  22.  Where  a  man  is  difiurbed  of  the  mean,   by  which  he  eannat 

fcifin,pl.*5.  fob  fa  proj;t  0ja  tj,ing9  this  is  a  diffeifin  of  the  thing  itfelf.     As  of 

9  AiT.  19.     mifturhing  of  water  by  which  the  mill  cannot  grind,  aflife  lies  of 

S.  P.  the  mill,  and  of  difturbing  my  way  to  my  common,  aflife  lies  of 

the  common  as  it  is  faid  elfewhere.     Br.  Aflife,   pi.  148.  cites 

9  Afl".  19. 

Br.  DM*.  23.  Note,  per  Cur.  in  aflife  that  where   a  man  gives  to  the 

feifin,  pl.28.  tenant  in  the  afftfe  all  the  tenements  which  he  had  in  B.  except  a 
tites  3.  chamber  in  which  he  lay  ill,  and  after  the  feifin  he  gave  the  cham- 
ber and  removed  himfelf  into  the  hall;  if  this  removal  be  by  the 
fufferance  of  the  feoffee,  claiming  nothing  to  his  own  ufe,  and 
fo  pleaded  or  given  in  verdi£t,  this  is  not  a  difleifin  *,  quod  nota  * 
and  fo  fee  that  entry  by  ftfferance  claiming  nothing  to  his  own  ufe 
is  not  t  difleifin.  Br.  Tenant  per  Copie,  pi.  7.  cites  1 1  AiT.  6. 
Br.  Dif-  24-  In  aflife  baron  and  feme  purchafed  the  lands  in  fee,  and  after 

cites"  '$'£*  *kc  haron  aliened  to  his  youngeftfon  in  fee  within  age,  and  after  the 
baron  and  feme  entered  into  the  tenements  with  affent  of  the  feoffee 
who  was  yet  within  age ;  and  after  the  baron  died,  and  the  feme 
continued  feifin  and  died,  and  the  eldeft  fon  entered  as  heir,  and 
the  youngeft  who  was  infeoffed  brought  aflife  and  recovered  by 
award  -,  for  the  aflent  was  void,  becaufe  he  was  within  age,  and 
fo  the  entry  of  the  baron  and  feme  a  diffeifin,  quod  nota.  Br.  Af- 
fife,  pi.  169.  cites  11  AiT.  14. 
*!i  Dlim  25.  A  man  made  ftmple  deed  of  feoffment  and  letter  of  attorney 

pl.  34.  cites  accordingly,  and  the  attorney  delivered  the  feifin  upon  condition,  and 
s.  c—  therefore  a  difleifin  by  award.  Quaere,  where  it  is  of  two  acres 
Soif  a  man   an(j  utery  0f  fej{;n  0f  the  one,  for  in  one  cafe  he  exceeds  his 

<fcoi  of/*/-  warrant,  and  in  the  other  he  diminifhes  it.    Br.  Feoffments  de 

mentwitb       TeiTCS,  pl.  2C.   Cites  12  AiT.  24. 

Utter  of  at-  r        *  ^ 

tomty  to  deSmer  fei/f*  upon  condition,  and  he  delivers  itjlmfdy,  the  attorney  it  a  difleifor,  and  the  feoffat 

M*y  fry  that  nothuag  palled  by  the  deed,    Br»  Difleifin,  pl.  71;  cite*  1  H.  4.  3. 

26;  In 


£6.  \x\  affifc  it  w*3  found  that  the  cenuforupon  a  Jtatute-fnerchant 
tftcr  execution  fued  againft  him,  took  the  conufee  by  force  and /wore  him 
that  he  Jboutd  render  him  the  land,  and  after  he  voluntarily  releafed 
nil  aBions  of  debt  and  trefpafs,  and  .al/o  voluntarily  furrtndered  the  ' 
tand>  and  this  oath  he  took  for  fear  of  death,  and  therefore  not* 
withftanding  that  the  furrender  was  made  at  large,  yet  becaufe 
it  was  made  by  reafon  of  diftrefs  before,  therefore  rerning  ad* 
judged  it  a  diffeifin  when  the  conufee  entered  by  fuch  furrender. 
Br.  Durefs,  pi.  n.  ekes  14  AfT.  20* 

27.  A   man  leafes  for  life  rendering  rent  with  claufe  of  re-entry 
for  non-payment^    and  came  after  and  diftrained  for  the  rent,  and 

being  pojfeffed  of  the  diftrefs  re-entered,  and  this  was  awarded  a  dif- 
feifin, inafmuch  as  he  entered  being  poffeffed  of  the  diftrefs* 
Br.  Diffeifin,  pi.  81.  cites  14  AfT*  11. 

28.  Tenant  in  tail  it  bound  in  aflatute^merchant  and  dies,  and  ex-  *' p*  Borh* 
ecution  is  fued  againft  the  ijfue,  this  is  diffeifin  ;  becaufe  by  fuch  •,„  court  l0 
execution  there    is  no  "garnijhment  made  to  the  heir.     Br.  Aflifr,  plead.   Br. 

pi.  214.  cites  17  AC  2 I.  Diffeifin, 

r  t  /  pi.  41.  cites 

S.  C. 

29.  Tenant  in  tail  was  bound  in  a  flatute-mer chant  and  died,  and  Br.  Dif- 
the  conufee  made  his  executors  and  died,  the  executors  fued  execution  fcifin, 
againft  the  iffue,  and  made  joint  eftate  to  two,  and  the  fame  day  the  E1'^2'  c,t8i 
iffue  brought  ajjife,  and  all  this  found,  by  which  the  plaintiff  re- 
covered,  and  yet  the  jointenancy  was  pleaded,  but  becaufe  the 
joint-eftate  was  made  the  day  of  the  tefte  of  the  writ,  and  the 
executors'  were  named  who  were  tenants  the  day  of  the  writ, 

and  the  feifin  and  diffeifin  found,  therefore  the  plaintiff  reco- 
vered; for  the  execution  was  a  diffeifin  to  the  ijfue,  quod  mi- 
nim ;  for  it  is  made  by  thefberiff  by  writ  as  it  feems.  Br.  Affife, 
pi.  406.  cites  P.  18  E.  3.  Fifth.  Aff.  77. 

30.  Guardian  in  chivalry  afftgned  dower  to  one  who  was  not  the- 
voife  of  the  ward's  father  j  if  fhe  enters  (lie  is  a  diffeiforefs  as  to 
the  ward.     Br.  Receipts,  pi.  50.  cites  21  £.  3.  4. 

31.  Reaping  of  grain  with  ftckles  is  diflcifin  with  force.     Br.  S.P. .   Bi> 
Brief,  pi.  430.  cites  21  E.  3.  34.  J£  ^ 

32.  If  none  inhabit  or  manure  the  land,  and  the  rent  is  demanded, 
k  is  diffeifin,  and  affife  lies  thereof,  arid  refcous,  replevin,  and  in* 
dofare,  are  diffeifins  of  rent-fervice ;  and  refcous,  replevin,  in- 
clofure,  and  denier,  are  diffcifins  of  rent-charge  ;  and  denier  and 
inclofure  are  diffeifins  of  rent  feci ;  and  menace  is  a  diffeifin  of  all 
thofe  rents  \  and  fo  fee  that  the  fuing  of  replevin  is  a  diffeifin  of 
lent-fervice  and  rent-charge.  Br.  Diffeifin,  pi.  103.  cites  21  E.  3.  4. 

33.  In  affife  it  was  faid,  that  fovent  diftrefs  is  no  diffeifin  but  Br.  Diftrefr, 
where  the  lord  diftrains  t  for  if  a  ftranger  diftrains,  the  tenant  £'  %£  atei 
may  make  refcous  as  it  feems  $  quaere,  for  the  plaintiff  durft 

not  demur.     Br.  Diffeifin,  pi.  46.  cites  27  Aff.  51. 

34.  If  a  man  incroaches  10/.  rent  of  my  tenant  by  diftrefs  tuho 
holds  if  me  by  10/.  rent,  yet  this  is  no  diffeifin  to  me ;  for  it  can* 
fiot  be  intended  my  rent,  and  if  I  diftrain,  and  the  tenant  and 
lie  who  incroaches  makes  refcous,  I  (hall  have  affife  againft  my 
tenant  alone,  and  not  againft  the  incroacher  \  per  Thorpe.    But 
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Brooke  fays,  it  feems  that  he  {hall  have  aflife  againft  both  if  he 
will.     Br.  Difleifin,  pi.  14.  cites  24  E.  3.  40. 

35.  If  a  war*/  infeoffs  his  guardian  in  focage,  the  entry  of  the 
guardian  upon  this  feoffment  is  a  difleifin.  2  Roll.  Remitter  (G)> 
pi.  3.  cites  35  AfT.  8.  adjudged. 

36.  &  if  attorney  be  to  deliver  feifin  after  the  feoffor's  death 
and  be  delivers  it  during  his  life,  he  is  a  difleifor.  2  Roll,  9.  (S) 
pi.  1.  cites  40  AlT.  38.     Curia. 

[  89  ]  37.  In  an  aflife  between  two  tenants  in  common,  a  forbidding  bj 
word  of  mouth  to  the  tenant  to  pay  his  rent  was  adjudged  a  dil- 
feifin.     Raym.  371.  cites  Mich.  47  E.  3.  22.  a.  pi.  51. 

38.  Menace  of  death,  and  inclofure  of  land,  fo  that  the  lord 
cannot  diftrain,  are  diffeifins  of  rent-fervice,  quod  nota.  Br.  Dif- 
feifin,  pi.  87.  cites  49  AfT.  5. 

38.  If  a  man  makes  diffeifin  and  carries  away  goods,  he  (hall  be 
adjudged  difleifor  with  force,  and  {hall  be  imprifoned;  pcrTre- 
mail  and  Hank.     Br.  Damages,  pi.  51.  cites  11  H.  4.  16. 

39.  If  a  letter  of  attorney  be  to  deliver  feifin  upon  condition,  and 
he  delivers  it  without  condition,  this  is  not  good,  but  is  a  difleifor. 
2  Roll,  9.  pi.  14.  cites  11  H.  4.  3. 

40.  When  any  dift  rains  fo  outrageoufly,  that  is,  fo  often  as  the  ter- 
tenant  cannot  plough,  or  duly  ufe  his  ground,  this  amounts  to  a 
difleifin.     2  Inft.  414.  cites  the  Mirror,  cap.  2.  f.  25. 

Co.  Lltt.  41.  A  difleifin  is  properly  where  a  man  enters  into  any  lands 

1?!*  V  ~     or  tenements  where  his  entry  is  not  lawful  and  oufts  him  that 

notes  here,  riii        t  •         r 

that  every     has  the  freehold.     Litt.  1.  279. 

entry  is  not 

•  difleifin,  unlefs  there  be  an  ovfter  alfo  of  the  freehold.  And.  134.  p>.  184.    Hill.    27  Etiz* 

$•  P.  cites  41  £.  3.  40.  and  5  £•  4.  6.  * 

42.  Note  for  law,  if  tenant  at  will,  or  at  fujferance,  males  feoff- 
ment in  fee,  he  is  a  difleifor,  viz.  the  tenant  at  will,  by  making 
t>f  the  feoffment.     Br.  Difleifin,  pi.  64.  cites  3  E.  4.   17. 

43.  Where  the  king  enters  into  my  land  without  title,  the 
franktenement  remains  in  me,     Br.  Difleifin,  pi.  65.  cites  7  E.  4.  19, 

44.  If  tenant  at  will  or  for  years  makes  a  feoffment  he  is  a  dhT- 
feifor  by  the  common  law,  and  the  ftatute  of  Weftm.  2.  cap.  25* 
quod  vivente  altera  eorumy  is  only  a  recital  of  the  common  law. 
Br.  Difleifin,  pi.  66.  cites  10  E.  4.  18. 

45.  If  tenant  at  will,  or  tenant  by  fufferance  at  will,  make  a  leafe 
for  years,  this  is  a  difleifin  to  the  firft  leflbr,  and  the  tenant  at 
will  thereby  gains  franktenement 5  by  all  the  juftices.  Br.  Dif- 
leifin, pi.  68.  (67.)  cites  12  E.  4.  12. 

46.  If  an  infant  makes  a  leafe  for  years,  and  the  leffee  enters,  the 
infant  fhall  have  aflife ;  per  Brian,  and  affirmed  by  Hufley,  Fi- 
neux,  and  Frowicke.     Br.  Difleifin,  pi.  63.  cites  9  H.  7.  24. 

47.  And  if  a  man  makes  a  leafe  by  durefs,  and  the  leffee  enters* 
the  leflbr  (hall  have  ailife.    Br.  Difleifin,  pi.  63.  cites  9  H.  7.  24. 

48.  But  if  an  infant  makes  a  feoffment,  and  makes  livery,  tfce 
infant  (hall  not  have  aflife.    Br.  Difleifin,  pi.  63.  cites  9  H.  7.  24. 

49.  So  of  feoffment  and  livery  by  durefs,  the  feoffor  fitali  not 
have  aflife.    Br.  Difleifin,  pi.  63.  cites  9  H.  7.  24. 
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50.  But  if  the  infant^  or  a.  man  in  prifon,  mates  tetter  of  attor- 
ney to  deliver  fei/in,   there  they  (hall  have  affife.     Br.  DifTeifin, 

•.pi.  63.  cites  9  H.  7.  24. 

5 1 .  But  where .  a  man  'leafes  for  term  de  outer  vie,  or  for  years, 
and  cefiy  que  vie  dies,  or  the  term  expires,  the  Icfforjball  not  have 
affife  againft  the  occupier  without  entry  tnfacl.  Br.  Difleifin,  pi.  63. 
cites  9  H.  7.  24.  *  per  Brian,  and  'affirmed  by  Hufley,  Fineux, 
*nd  Frowflce,  quod  fuit  concefium  peV  tot.  Cur.  and  Brooke  fays,  • 
it  feems  to  be  good  law. 

52.  Leflee  foi;  life  makes  deed  of  feoffment,  and  delivers  it, 
and  makes  letter  of  attorney  to.  A.  who  e?iters  and  makes  livery  ac- 
cordingly i  adjudged  that  the  attorney  is  a  dhTeifor.  4  lie.  7. 
pi.  29.    26*  Eliz.  B.  R.  -  King  v.  Cotton. 

53.  If  a  wife  grants  a  rent  charge,  or  makes  a  leafe,  and  the     [  90  ] 
grantee  enters,  this  is  a  difleifin  ;    Arg.  Goldfb.  13.  pi.  1 3.  Pafch.  x 
28EHz. 

54*  Where  a  man  has  poffeffion  of  lands,  his  continuance 
therein  cannot  gain  to  him  any  intereft,  or  increafe  his  eftate, 
without  fome  other  zSt  done  or  later  time.  If  the  guardian  con- 
tinues in  poffeffion  after  the  full  age  of  the  heir,  he  is  not  a  difleifor, 
nor  has  any  greater  eftate  in  the  lands.  And  upon  the  book  of 
ft  1  £.  3.  2.  this  cafe  was  collected ;  the  tenant  of  the  king  dies, 
his  heir  within  age ;  a  ftranger  intrudes ;  the  heir  at  full  age 
fues  his  livery  out  of  the  king's  hands ;  the  intruder  dies  in  pof- 
feffion.  The  fame  defcent  (hall  not  take  away  entry.  2  Le.  147* 
pi.  182.  Trin.  30  Eliz.  B.  R.  in  cafe  of  Berry  v.  Goodman. 
•  55.  If  copyholder  in  fee  dies  feifed,  and  the  lord  admits  a  Jlran- 
ger  to  the  land  who  enters,  he  is  but  tenant  at  will,  and  not  a 
difleifor  to  the  copyholder  who  has  the  land  by  defcent,  becaufe 
he  comes  in  by  the  afient  of  the  lord,  &c.  3  Le.  210.  pi.  274. 
Trin.   30  Eliz.  B.  R.  Anon.. 

56.  Woman  tenant  in  tail  marries ;  hufband  makes  feoffment 
in  fee  and  dies  \  wife  without  any  entry  made  leafe  for  years. 
The  freehold  is  not  reduced  without  entry.  Le.  122.  pi.  165. 
Trin.  30  Eliz.  B.  R.  Page  v.  Jordan. 

58.  General  entry  amounts  to  a  difleifin.  As  if  A.  makes  leafe 
for  years  of  the  land  of  B.  leflee  enters  by  force  of  that  leafe ; 
now  leflbr  without  any  entry  is  a  diiieifor.  Le.  122.  pi.  1 65. 
Trin.  30  Eliz.  B.  R.     Page  v.  Jordan. 

59.  If  tenant  at  will,  or  for  years,  or  at  fufferance,  make  a  leafe  But  }f  !<J" 
fir  years,  this  is  a  difleifin,  and  a  tenant  at  will  doth  thereby  gain  *fafljfr" 

a  freehold,  and  claims  a  greater  eilate  than  he  ought ;    per  all  years  to  com* 
the  juftices.     Ow.  28.     Roufe's  cafe.  wmctimfm. 

J .  turOy  it  is 

not  tprejent  dyftifin,    Noy,  56.  in  cafe  of  Cooper  v.  Columbetf* 

,  do.  Leffeepur  outer  vie  holds  over  after  the  death  of  cefty  que  But  if  he 
vie  5  he  is  only  tenant  at  fufFerance,  and  not  difleifor,  and  has  no  J^f'^J^ 
fee.    Ow.  27.  29.    Roufe's  cafe,  wiiiofhu 

leflbr,  then 
be  is  a  difleifor.     a  Le.  45.  pi.  59.    lii'Il.    29  Eli*.    B.  R.  Arg.  in  cafe  of  Roufe  v.  Artois,  S.  C. 

cites  10  E.  4.- So  u  he  does  aft,  after  fuch  continuance  of  poflcflion  contrary  to  the  will  of  hit 

Uflor,  he  u  a  difioibr.    Ibid,  citci  S.  C. 
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4Le.  30.  01  •  A  copyholder  of  inheritance  of  a  manor  in  the  hands  of  the 

&  totidem0,   *"**  "  ^J1'*  ^  J'  S^  Xt  WaS  held   in  fuch  Cafe'  tIut  **  U-  SO 

Tcrbit.  has  not  gained  any  eitate  fo  as  he  may  make  a  leafe  for  years. 

But  if  a        upon  which  his  leffee  may  maintain  eje&ment,  but  he  has  oqly  . 
%nlpo?tbe  a  P°ffcffi°n   againft  all  ftrangers.      3  L$.  221.  pL  294,  Pafch. 
king' s  far.    30  Eli?,  B.  R.     Anderfonv,  Hay  ward. 

mury  he  by 
.  fuch  entry  hath  gained  the  eftate  for  jears,  and  ?f  he  make*  a  leafe  to  another,  his  leffee  may  maintain 

ejectment.     3  Le.  ao6.  pi-  265.   Fafch.  30  Eiiz.  hi  the  Exchequer. it  was  f*id  by  Bacon,  the 

king's  folicitor,  to  be  adjudged,  40  Eli*,  in  the  Exchequer,  that  where* the  king  mdc  a  fafe  fir  llfe^ 
and  the  hffte  was  oufied  by  aftratger,  that  the  lame  fliouljj  te  fa  id  a  difleifin  of  the  particular  eftate 
contrary  to  the  common  ground,  via.  thai  a  man  cannot  be  difleifed  of  alefs  eftate  than  of  a  fee- 
topic* 

62.  If  conufcr  of  a  fine  fur  conusance  do  droit  come  ceo,  &c. 
continue/  poffeffion,  he  is  a  difleifor,  and  not  tenant  at  will  or  fuf- 
ferance,  and  a  praecipe  lies  againft  him.  Goldfb.  £2*  pi.  24. 
Hill.  30  Elisf. 
C  9*  3  63-  If  tenant  pur  outer  vie  is  dtffeifed  and  dies,  yet  he  remains  a 
difleifor,  and  the  occupancy  does  not  qualify  fuch  difleifin  \  laid 
A*g.     2  Le.  121.  pi.  167.  Mich.s33  Eliz. 

64.  A-  fiifed  of  land  makes  a  feoffment  thereof  to  B.  upon  condi- 
tion to  convey  it  to  A.  for  life,  remainder  to  the  eldeft  fon  of  A.  in 

fee.  A*  takes  the  profits,, and  makes  a  leafe  of  the  land  to  C.  for 
years,  and  yet  continues  the  poffeffion  in  himfelf.  B.  acknowledges 
3»  ftatute  to  a  (Iranger.  The  years  expire.  A.  makes  a  feoffment 
*  of  this  land  with  warranty  to  his  fecond  fon.  B.  enters  in  the 
life  of  A.  and  infeoffs  the  elder  fon.  This  feoffment  was  goo<l 
and  lawful,  and  fo  adjudged  and  affirmed  in  error.  Refolved* 
that  A.'s  taking  the  profits,  and  making  a  leafe  for  years,  was  a 
difleifin  to  B,  and  fufpended  the  condition.  Ceftuy  que  ufe  at 
common  law,  or  ceftuy  que  truft,  at  this  day,  takes  the  profits  /  it 
is  not  a  difleifin  j  for  the  feoffee  confentit  tacendo,  and  in  the  prin* 
cipal  cafe  there  was  neither  ufe  nor  truft,  but  fen  eftate  pafled 
ypon  condition.     Jcnk.  253.  pi.  44. 

65.  A.  tenant  for  Ufe,  the  remainder  in  fee  to  B.—A.  made  a 
leafe  for  years  to  J.  S.  The  leffee  entered.  A.  granted  the  tene<* 
ments  to  C.  habendum  from  the  feaft  of  Michaelmas  following  Jon 
life.  7.  St  attornf,  C.  enters,  and  makes  a  leafe  at  will,  to  whom 
A.  levied  afint  come  ceo,  &c.  B.  entered.  In  this  cafe  it  wa* 
refolved,  that  when  C.  entered  by  colour  of  the  grant,  he  was  a 
difleifor.  2  Rep.  55.  b.  the  3d  refolution,  Mich.  39  &  40  Eliz, 
in  Buckler's  'cafe. 

67.  A  difleifin  is  when  one  enters  intending  to  ufurp  the  poCe 
feffion,  and  to  ouft  another  of  his  freehold*  Cro.  C.  303.  citea 
Co.  Litt.  153,  b. 
This  cafe  is  68.  If  tenant  at  will  grants  over  his  eftate  to  another,  and  the 
^etVionwk  grantee  entersx  he  is  a  difleifor,  arid  the  leflbr  may  have  an  a&ioa. 
an^ftys  5°"  °^  trcfy*&  againft  the  grantee,  for  although  the  grant  was  void, 
that  it  isnot  yet  it  amounted  to  a  determination  of  his  win.     Co.  Litt.  57.  a. 

known' what 

ground  Lord  Coke  had  for  fuch  opinion,  that  the  Year-books  quoted  in  the  margin  will  not  warrant  it  3 
for  they  are  in  no  fort  parallel;  that  the  cafe  in  27  H.  6.  3.  is  no  more  than. that  tenant  at  will  cannot 
grant  over  his  eftate,  becaufe  he  haj  no  certain,  or  ftxcg  U*W&  in  it,  ftOd  much  to  tilt  feme  purpofe  14 
the  boot  of  22  £.  3.  there  cite4* 

69.  if 
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69.  If  bargainor  after  inrotment  continues  pofleflion,  he  is  a.dif- 
feifor;  for  the  ftatute  transfers  the  franktenement  to  the  bar- 
gainee.    Noy,  106.     Bellingham  v.  Alfop. 

70.  When  the  UJfet  by  his  own  aft  or  fufFerance  does  a  thing  in 
alteration  of  the  pofleflion,  of  which  by  common  intendment  the 
leffor  cannot  have  or  take  notice,  there  the  law  will  not  prejudice 
the  leflbr,  fo  as  to  make  it  a  difieifin.  Arg.  Brownl.  230.  Mich. 
11  Jac.  in  Dame  Pett's  cafes, 

71.  If  A.  befeifed  of  a  great  clofe,  where,  &c.  and  a  Jiranger 
enters  and  occupies  part  of  the  clofe,  yet  notwithstanding  A*  con- 
tinues the  poffeffion  of  the  rcjidu**  The  queftion  was,  whether  this 
ihall  preferve  his  pofleflion  in  the  refidue,  and  he  (hall  be  judged 
to  be  in  pfefieifion  of  that  becaufe  it  is  an  intire  thing  ?  Haugh- 
ton  was  of  opinion  that  it  was  a  difieifin,  and  Doderidge  faid,  it 
would  be  mifchievous  if  it  fhould.  Brownl.  230.  Mich.  1 1  Jac. 
Pett's  cafe. 

72.  Father  dies,  the  elde/ffon  beyond  fea,  the  youngeft  may  en- 
ter ;  but  if  he  keeps  out  his  brother  after  his  return,  he  is  now 
diflcifor.  Per  Doderidge  J.  Palm.  416.  Pafch.  1  Car.  B.  R. 
Mayo  v.  Strumpling. 

73.  Entry  of  lejfee  by  deed  for  years  before  the  term  is  no  difieifin,  [  92  1 
unlefs  an  expuhion  is  alleged.  Cro.  J.  684.  pi.  2.  Hill.  21  Jac  Such  •  en- 
B.  R.     Brookbank  v.  Taylor.  lpmj*  ■  dif- 

'  feifin, 

though  he  continued  bis  pofleflion  after  the  commencement  of  tbe  term*  Ler«  45.    Hennings  v.  Bra- 

bafon. Clayt.  47.    Metcalf  r.  Stavely. 8  Mod.  53.  Sheers  ▼.  Lammas,  but  no  judgment. 

.  But  adjudged,  54.  Macdonald  v.  Weidon  j  that  it  is  no  difieifin  where  the  continuance  in  pof- 

fcfiion  was  f  by  tbe  cxmjemt  of  leffor.  If  there  was  any  agreement  or  aflcnt  that  tbe  leflee  fliould 

enter,  it  cannot  be  any  difieifin.  Arg.  Le.  296.  in  cafe  of  Crisp  v.  Goldino.— — And  if  rent 
incurs  *frerwardsy  debt  lies  for  the  leflbr  on  the  privity  of  contract.  Cro.  £.  169.  Alexander  v.  Dyer. 
_For  the  leflee  cannot  deftroy  the  contract,  unlefs  be  makes-  a  feoffment.  Per  Jones  J.  Godb.  384. 
pL  472*  Pafch*  3  Car.  B.  R.  Green  v.  Moody.— —He  bath  not  but  for  years  in  refpecfc  of  bis  claim, 
£ee  Godb.  385.  in  cafe  of  Green  v.  Moody. 

*  Cro.  £•  766.  in  cafe  of  Douglafs  v.  Shank*  f  Cro*  E.  906.  Waller  v.  Campion* 

74.  If  a  man  receives  my  rent,  it  is  at  my  ele&ion  if  I  will  *j*.  f.  588, 
charge  him  with  a  difleifuij  by  bringing  an  affife  or  other  a&ion,  5  9*  s* p* 
tor  have  an  account.     Cro.  C.  303.  in  pi.  6.  Pafch.  9  Car.  B.R. 

75.  There  were  two  tenants  in  common  of  an  houfe,  and  one  of 
them  nailed  up  the  doors,  and  made  up  a  wall  againil  the  houfe 
to  prevent  the  others  getting  into  the  houfe,  and  this  was  refolved  no 
difieifin,  and  fo  the  jury  was  discharged.     All.  8.  Pafch.  23  Car. 

B.  R,    Water's  cafe.  * 

76.  Leafe  dated  24  June  to  commence  a  die  datus,  lejfee  enters  *  Le*  >*«• 
the  fame  24  June,  he  is  a  diffeifor.     Sid.  8.  pi.  3.  Mich.  12  Car.  2.  J^df.7* 

C.  B.     Goodgaine  v,  Wakefield.  33  Eji*.  in 

the  Exchequer.  Arg.  S.  r*. 

77.  Leafe  by  cejly  que  trufl  to  T.  is  no  difieifin  but  only  at  the 
eledion  of  the  truftee,  but  it  is  good  between  leffor  and  leflee  at 
lead.  Keb.  24.  pi.  71.  Pafch.  13  Car.  2.  B.R.  in  cafe  of  Thorn 
v.  Burton. 

78.  A   man    cannot    be    difieifed    of    an    undivided   moiety.  Twotenantj 
2  Salk.  423.  pi.  xo.  Hill,  x  Ann.  B.R.     Reading  v.  Royfton.     JJ^"^ 

*je*f  pot  alone  pitfcnta,  yet  at  the  next  avoidance  the/  may  join,  and  if  they  art  diilurbed,  quart 

H  4  iapctfit 
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Impedit  He*  at  in  the  cafe  of  coparcenors.    Quaere.    And.  63.   Harris  v.  NicnoHi.  ■■      Cro.  E.  i&# 

S.  C.  per  3  J.  makes  a  difference  between  grantees  of  coparcenort,  and  mere  tenants  in  common,  that 
In  the  firft  cafe  an  u  fur  pat  ion  of  one  (hall  not  put  the  others  out  of  potfeflion  ;  but  that  perhaps  would 
be  othcrwife  jn  the  h\ft»  unlefs  they  were  fuch  as  derived  their  eftatet  from  coparcenors,  and  yet 
22  E.  3.  9*  is  that  between  ftrangers  in  blood,  or  where  two  make' composition  to  prcfent  by  turn,  if 
one  ufurp  upon  the  turn  of  the  other,  this  mail  not  put  him  out  of  poOemon  ;  but  Andcrfon  doubted. 

*  •     • 

79.  If  a  leafe  be  made  to  A,  which  m  truth  determined  before  it 
began,  and  A.  leafes  to  B.  the  fame  land  rendering  rent,  and  for 
rent  arrear  A.  di/frains,  B.  brings  trefpafs,  and  A.  avows,  and 
in  the  pleadings  of  A.  the  determination  of  the  leafe  to  A.  ap-* 
pears,  whereupon  B.  infifted  that-  A.  had  failed  in  his  title,  and 
that  the  leafe  to  A.  failing,  the  leafe  by  A.  to  B.  mult  fail  alfo* 
But  it  was  anfwered,  that  if  B.  has  failed  in  deriving  to  himfelf 
a  lawful  ability  to  make  a  leafe  to  B.  then  the  confequence  will 
only  be  that  the  entry  which  A.  fet  forth  to  be  virtute  offucb  kafe 
muft  be  taken  to  be  a  difieifm,  and  a  tortious  fee fmple  fufficient  ta 
'  fupport  the  leafe*  See  10  Mod,  265.  Mich.  1  Geo.  B.  R.  Potter 
v.  Pinkney, 


C  93  ]  (C.  2)     What  is  a-Difleifin.    AGt  in  Law. 

I.  T  F  a  man  recovers  land  by  default  againjl  a  feme  covert ,  this  i^ 
•*  a  difleifin,  and  (he  and  her  baron  ihall  have  affife,  and  if* 
the  baron  dies  the  feme  ihall  recover  by  affife,  and  if  fcire  facias 
be  fued  upon  fuch  recovery  by  fcire  facias  the  feme  ihall  extort 
the  execution ;  per  Trench,  which  was  denied  becaufe  the  judg- 
ment (lands  in  force,  and  execution  is  awarded  of  damages,  et 
quod  habeat  corpus  coram  rege  at  a  certain  day.     Br.  Error^ 

EI.  86.  cites  24  £.  3.  24.  4}.     But  Brooke  fays,  quod  mirum,' 
ecaufe  it  feems  that  the  matter  is  error. 

2.  In  affife  if , the  plaintiff  males  title,  and  the  defendant  coun- 
terpleads it,  the  affife  ihall  not  inquire  of  the  feifin  and  difieifm 
(as  was  touched  by  the  Court)  if  they  6nd  the  title  for  the  plain- 
tiff, but  inquire  over  of  the  damages  only ;  for  the  defendant  is 
a  diffeifor  by  his  counter-plea  of  the  title  of  the  plaintiff,  quod  nota, 
5ind  the  title  was  found  for  the  plaintiff  and  hp  recovered.  Brt 
Piffeifm,  pL  47.  cites  27  Aff.  65. 

3.  In  affife,  becaufe  the  tenant  had  confeffed  eflate  in  the  plain- 
tjff,  and  pleaded  in  bar  that  which  was  adjudged  no  bar,  the  affife 
was  awarded  in  right  of  damages,  and  he  adjudged  a  diffeifor  by 
his  counter-plea,  and  was  taken,  quod  not*.  Bj.  Diffeifinj  pi.  4$, 
cites  28  Aff.  21. 

4.  An  infant  ihall  not  be  adjudged  a  difleifor  by  his  conufance  or 
nient  dedirc,  and  therefore  when  he  had  pleaded  that  ne  unquea 

J  Original  is  *  accouple  againft  the  plaintiff,  and  this  is  certified  againft  hinT, 
(accompt)     the  aflife  was  taken  in  point  of  affife,  and  found  for  him,  and 

the   plaintiff  barred,    quod   nota.      ^r.  Diffeifin,  pi.  52.  cites 

28  Aff.  52. 

.    5.  A  man  granted  a  rent  and  died  before  attornment,  and  after 

the  tertcnant  paid  iVfe  rent  to  the  grantee*  and  he  received  it,  and 

tht 
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the  heir  of  the  grantor  brought  qffife  againjl  the  pernor  of  the  rent, 
who  counterpleaded  the  qffife  by  the  grant  and  attornment,  and  it 
was  found  as  above,  and  by  judgment  the  plaintiff  recovered,  $nd 
the  pernor  adjudged  a  diffeifor  for  the  counter-plea  of  the  afflfe  without  - 
title  ,  quod  nota.  But  if  the  pernor  above  had  not  counterpleaded  the 
qffife  he  had  not  been  a  diffeifor  by  the  receipt  of  the  rent,  where 
the  tenant  paid  him  gratis,  but  there  the  tenant  is  a  diffeifor  as  it 
feems.    Br.  Diffeifm,  pi.  61.  cites  40  Aff.  19. 

(C  3)     Diffeifm  with  Force.     What  is* 

|.    71/fOW  ING  the  land,  fijhing,  cutting,  &c.  which  cannot 

■* "-  be  done  fine  manus  opere  are  diffeifins  with  force  and 

^rms  \  per  Wilby.     Brooke  fays,  quaere,   for  they  are  clearly 

fUfieifins,  but  qua  re  of  force.  Br.  Diffeiiin,  pi.  33.  cites  11  Aff.  25. 

2.  Lord  and  tenant,  and  the  lord  came  to  diffrain  for  the  rent, 
and  the  tenant  would  not  fujfer  him  to  enter  the  houfe  to  diftrain, 
but  interrupted  him  with  force,  and  therefore  he  was  adjudged  a. 
diffeifor.     Br.  Diffeifm,   pi.  53.  cites  29  Aff.  49. 

3.  A  diffeifor  made  diffeifm  but  not  with  force,  and  by  exa-    [  94  J 
mining  it   appeared  that  the  dijfeiffor  had  cut  wood,  but  this  was 

after  his  firfl  entry,  and  notwithstanding  this  he  was  adjudged  a 
diffeifor  with  force  and  arms,  quaere.  Br.  Diffeifm,  pi.  55.  cites 
30  Aff.  50, 

4.  If  a  man  levies  my  Tent  of  my  tenant  by  coercion  ofdiffrefs> 
this  is  a  diffeiiin  with  force,  and  he  {hall  go  to  prifon,  quod  nota 
)>cne,  and  yet  the  tenant  might  have  thereof  trefpafs,  for  it  is  a 
double  tort.     Br.  Diffeifm,  pi.  62.  cites  43  Aff.  9. 

5.  Two  may  be  dijfeifors;  and  the  one  with  force,  and  the  other 
not,  as  if  I  command  one  to  make  a'  diffeifm  and  he  makes  a  dif- 
feifin  with  force,  and  alfo  if  one  enters  with  force  to  my  ufe, 
and  after  I  agree,  he  is  a  diffeifor  with  force  and  I  am  not  fo,  and 
thofe  cafes  will  anfwer  the  books  of  affifes,  for  in  thofe  cafes  they 
were  prefent  but  in  thefe  not,  and  fp  I  hold  that  he  which  is 
prefent  when  force  is  made,  is  a  diffeifor  with  force ;  per  Ander- 
fon.     Goldib.  42,  Pafch.  29  Eliz.  in  cafe  of  Dickfey  v.  Spencer, 

(D)     What  Per/on  may  be  a  Diffeifor. 

[1,     *  Feme  covert  fliall  not  be  a  diffeiforefs  by  the  ail  of  the  ba-  •  Br.  Dif- 
Sl  ron.     7  E.  4.  7-  b.     *  12  E.  4.  9-  b.J  gj*}££* 

S.C. Fitth.  Diffeifin,  pi.  3.  cites  S.  C F.N.  B.  179.  (G)  S. P. See  (F)  pi.  3.  &c* 

2.  In  aflife  the  father  made  feoffment  in  fee  upon  condition  and  Bf-  D,r- 
died,  having  two  daughters,  the  one  of  full  age,  and  the  other  an  c^  sVc?" 
infant,  and  the  eldejl  thinking  the  condition  broken,  which  was  not 
broken,  entered  claiming  fir  her  and  herfjler  who  was  an  infant ; 
lhe  of  full  age  is  diffeiforefs  only,  and  the  other  who  is  an  infant 
'     -     V  '    "  not, 
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not,  for  nothing  veiled  in  her  3  per  Skipwith.  Br.  Enf  Cobg« 
pi.  60.  cites  26  AiT.  39. 

3.  If  my  tenant  pays  his  rent  to  a  ftranger  without  coertion,  he 
alone  is  difleifor,  and  if  by  coertion  both  are  difleifors.  Br.  Aff% 
fife,  pi.  455.  (454*)  c^es  23  H.  3.  and  Fitzh.  Affife,  439. 
•  But  they  4-  Affife  by  making  of  a  ditch  by  the  defendant  where  his  fervants 
*d  not  affift  came  in  aid,  but  they  did  not  #  manure  the  land,  and  yet  they 
Site  ditch,  were  difleifors,  quod  nota.  Br.  Affife,  pi.  448.  (447.)  cites 
SB.  3.  %9f*  8  E.  3.   and  Fitzh.  Affife,  145. 

30.  pi.  3.  jb  a„  infant  purcbafed,  and  one  as  his  guardian  takes  him  and 

made  feoffment  and  died,  and  the  feoffee  was  adjudged  a  diffeifor  by 
the  ftatute  of  Wejlmtnfier  2.  cap.  25.  For  living  either  of  them 
the  faid  writ  fhall  hold  place,  and  therefore  the  taking  of  the 
infant  only  as  guardian  is  no  difleifin,  quod  nota,  by  judgment. 
Br.  Affife,  pi.  449.  cites  8  E.  3. 

6.  A  man  recovered  againfi  him  who  had  nothing,  and  infeoffedB. 
and  one  C.  delivered  feifin,  and  the  affife  was  brought  againft 
B.  and  C.  and  the  plaintiff  recovered,  the  feoffor  not  being  nam- 
ed; and'fo  fee  the  attorney  who  delivered  feifin  was  a  diffeifor* 
Br.  Difleifin,  pi.  27.  cites  10  AiT.  22. 
Q*  Dif-  7.  In  affife  N*  and  A.  his  feme  were  feifed  and  leafed  to  W. 

*?*0,j**jl*#  tmd  his  heirs  for  1 7  years,  W.  died  within  the  term,  and  P.  his  fin 
Brooke  fry's    ana*  ^r  t enier^  an«  levied  a  fine  to  M.  who  rendered  to  P.  and  Km 
et  fie  vide,     his  feme  in  fee,  and  P.  died,  and  N.  died  ;    the  term  expired*  and 
^^r^'  "^  w^°  ^ur^  not  approach  in  the  life  of  N.  offered  now  to  enter % 
rtj  il/jy:     and  K .  difturbed  him,  and  the  faid  A.  brought  affife  againfi  K.  and 
twbanct.      recovered,  and  damages  to  the  time  of  the  difturbance ;  for  K. 
1"  C  95  1    was  no  difleifor  till  the  diflurbrnce ;   for  fhe  was  covert  before,  # 
and  P.  was  diffeifor  alone  till  K*  was  file  and  made  the  difturbance. 
Br.  Affife,  pi.  172.  cites  11  Aff.  21. 
8.  P.  Br.  8.  A  villein  made  a  feoffment  of  his  land  which  he  held  in  vil- 

^t^cita  'cinagc»  ^c  faff*  **  no  difleifor  j  per  Cur.    Br.  Affife,  pi.  454. 
so  h."  3"     cites  ao  E.  3. 

and  Fitah. 
Affife,  43a. 

Br.  Corer-        p,  Affife  againfi  the  baron  and  feme  and  W.  N. — W.  made  de- 

«het  S.C?#  fau^  an<*  ^c  a^c  was  awar(kd  againft  him  by  default,  the  baron 

and  feme  pleaded  record  in  bar  of  affife,  which  was  denied,  and  they 

were  adjourned,  at  which  day  the  baron  made  default,  and  the  feme 

was   received   notwithftanding    the    ftatute   of  Weftminfter  2. 

cap.  25.  *  Quod  habeantur  pro  difleifitoribus  abfque  recognitione 

aififse.     And  fo  fee  that  feme  covert  by  reafin  of  the  receipt  is  not 

bound  by  it  to  be  a  diffeifor;  for  it  feems  to  be  the  a&  of  the  baron* 

Br.  Affife,  pi.  186.  cites  13  AiT.  1. 

Br.  Dif-  10.  In  affife  a  man  leafed  land  for  life,  rendering  rent,  and  went 

feifm,pU37.  beyond  fea,  the  tenant  for  life  died,  and  5T.  N.  counfelled  H.  W.  the 

JJ5" S"  °"    heir  of  the  leffor  to  enter,  who  entered  and  infeoffed  P.  And  the  leffor 

17  AiT.  14.  came  and  would  have  entered,  and  P«  difiurbed him,  and  he  brought 

accordingly,  affife  againft  P.  and  the  counfellor,  and  omitted  him  who  entered, 

wunfeiklr     *od  the  plaintiff  recovered,  for  the  counfellor  is  diffeifor.  and  fo  it 

i& 
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is  fufficlent  if  difleifor,  &c.  be  named  in  the.  writ,  quod  nota.  *"  wHei 
fit.  Affife,  pi.  193.  cites  14  Aff.  ia.  TJ^'i 

feifin  was  v\  et  armjs.  —  Br.  Difltifin,  pi.  40.  cites  17  Aft  14.         ■    S.  P.  and  fo  of  him  who 
commands.    Br.  Diflcifin,  pi.  45.  cites  27  Aff.  30. 

11.  In  affife,  the  tenant  vouched  record  and  failed  at  the  day,  he 
is  a  difleifor  by  the  ftatute.     Br.  Affife,  pi.  202.  cites  15  Aff.  16. 

1 2.  In  affife,  the  father  made  feoffment  in  fee  upon  condition  and  Br.  DJfla- 
died,  having  two  daughter  tf  the  one  of  full  age,  and  the  other  an  **?'  p^t?* 
infant,  and  the  f/</^  thinking  the  condition  broken,  which  was  not 
broken,  entered,  claiming  for  her  and  herfifter  who  was  an  infant, 

flie  of  full  age  is  dijfeiforefs  only,  and  the  other  who  is  an  infant 
not,  for  nothing  is  vefted  in  hei ;  per  Skipwith.  Br.  Ent.  Cong, 
pi.  60.  cites  26  Aff.  39. 

13.  If  one  enters  claiming  as  guardian  of  the  body  and  land 
where  he  had  no  right,  and  after  devifes  over  the  warl/hip,  fuch 
devifee  is  a  difleifor  as  well  as  his  grantor.  Br.  Difleifin,  pi.  85* 
cites  28  AIT.  11.  hut  adds  quod  mirum  eft  !  for  that  he  was  not 
the  firft  who  entered,  but  the  devifee  of  him. 

14.  Affife  againft  an  infant  who  pleaded  record  and  failed  at  the 
day,  yet  he  may  plead  other  matter,  and  fliail  not  be  a  difleifor 
notwithftanding  the  ftatute  wills  that  they  fhall  be  taken  for 
difleifors,  &  concord'  33  E.  3.  and  there  per  Finch,  the  affife 
{hall  be  at  large  5  quod  quaere,  Br.  Affife,  pi.  460.  cites 
36  E.  3. 

15.  A.  has  right  to  recover  in  aformedon  againft  B.  tenant  of 
the  land.  A.  by  covin  with  C.  caufes  C.  to  diffeife  B.  to  the  in- 
tent that  C.  fhould  make  default  in  a  formedon  againft  him, 
and  that  A.  fhould  recover  by  default.  A.  recovers  the  land  againft 
C.  accordingly  by  this  covin,  by  default,  or  confeffion.  A.  enters* 
He  is  not  remitted.  B.  enters,  and  A.  oufts  him.  Refolved,  by  all 

the  fages  in  parliament,   that  this  covin  makes  A.  a  diffeifor  of  his     £  96  J 
own  fund.     3  Rep*  77.  Farmer's  cafe.    Coke  has  many  caies  to 
this  effect.      Fraus  &  dolus  nemini  patrocinentur.     Jenk.  46. 
pi.  88.  cites  41  Aff.  28. 

16.  JLepefor  life  is  dijfeifed.  He  in  the  reverfton  oufts  the  dif- 
feifor.    The  difleifor  brings  an  affife  againft  him  •,   and  it  well  lies 

during  the  life  of  leflee  for  life.   Jenk.  52.  pi.  99.  cites  44  AS.  35. 

17.  Affife  againft  baron  and  feme  ;  they  pleaded  in  bar  and  con- 
fejfed  an  oufter,  and  the  plaintiff  traverfea  the  bar,  and  after  the 

baron  made  default,  and  the  feme  was  received  and  pleaded  the  fame 
plea,  and  the  plaintiff  traversed  it,  and  the  affife  found  for  the 
plaintiff,  and  that  he  was  feifed  and  diffeifed,  but  that  there  is 
not  any  difleifor  named  in  the  writ.  Digg  faid,  the  baron  by  his 
plea  confefled  an  oufter,  and  the  feme  fias  maintained  the  fame 
plea,  and  to  diffeifor  by  confeffion j  per  Tank,  the  affife  is  not 
taken  upon  the  plea  of  the  baron,  and  when  the  feme  was  received 
the  baron  was  out  of  court,  and  his  plea  nothing  of  record  to  pre- 

{"udice  his  feme,  and  a  feme  covert  cannot  be  faid  a  difleifor  by 
ieT  plea,  &  concord*  Jkik,   ft  adjoraatur,    Bn  Affife,  pi.  24. 
ekes  44  E.  3*  23, 

18.  If 
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■  1 8.  If tenant  fir  years,  or  guardian,  aliens  for  life,  tie  remain* 

der  over  in  fee,  he  in  remainder  who  enters  after  death  of  tenant  fir 

life  is  a  diffeifor  as  well  as  the  leflee  for  life ;  for  all  is  but  one  and 

the  fame  eftate  in  law.  Br.  Ent.  Cong.  pi.  27.  cites  50  E.  3.  21. 

Whew  the         19.  If  the  king  enters  by  title,  or  without  title,  the  party  cannot 

hng  enter*     ^f^  upQn  £/^  nor  is  he  a  difleifor  j  and  this  fcems  to  be,  where 

insufficient*   ^e  ^ters  without  record  or  office  this  is  without  title,  but  there  he 

©fflce,  or  en-  fhall  fue  I y  petition ,  nor  the  king  in  this  cafe  is  not  a  duTeifoi» 

Se,W^dUt   Br*  Ent'  ConS'  P1'  95-  cites  3  E-  4-  24,  25. 

grants  the  land  by  patent,  aflife  lies  again  ft  the  patentee ;  for  the  king  cannot  be  a  difleifor,  and  there- 
fore the  patentee  is  difleifor  3  for  infufficient  office  does  not  give  feiiin  to  the  king.  Br.  Office  dc- 
▼ant,  &c.   pi.  4a.  cites  7  E.  4*  16.  and  11.  Br.  Difleifin,  pi.  65.  cites  7L4.  17.  S.C 

20.  The  king  cannot  be  a  difleifor.     Br.  Office  devant,    &c. 

pi.  42.  cites  7  E.  4.  16  and  22. 

Br.  Difcent,       21.  If  a  monk  dijfeifes  a  man  to  the  ufe  of  a  ficular  man,  this  is 

pi.  15.  cites  no  difleifin .  for  he  has  no  capacity  to  take  franktenement,  and  jt 

s!p.  perFU  feems  that  though  the  fecular  man  agrees  afterwards  he  has  no 

una. franktenement  5    per  Fineux  Ch.  J.     Keilw.  91.  b.  pi.  3.  Trin. 

10M0.125.  22H.  7. 

Arg.  fays  ' 

that  the  authorities  are  many  that  a  monk  may  be  a  difleifor ;  but  that  it  particularly  appears  to  be  fa 
lor  this,  that  a  wr  t  of  aflife  lies  againft  a  monk,  and  the  judgment  in  fuch  writ  is,  quod  recuperet 
fcifinam,  which  fuppofes  a  monk  to  have  a  freehold. 

v   22.  If  I  difleife  one  to  the  ufe  of  the  dean  and  chapter,  they  can- 
not agree  but   by  writing.      Br.  Corporatiohs,    pi.  34.    cites 
14  H.  8.  2.  29. 
1  23.  The  king  cannot  be  dijfeifed,  but  all  intruders  arc  but  tref- 

pafTors  to  him,  and  if  he  will  he  may  charge  them  by  actions  of 
account,  as  bailiffs,  yet  he  may  if  he  will  bring  a  writ  of  right 
ofadvowfon;   per  Hobart  Ch.  J.     Hob%  322.  Pafch.  17  Jac.  in 
\  cafe  of  Elvis  v.  York  (Archbiihop)  &  aP. 

24.  An  infant  cannot  be  a  difleifor.  Arg.  Godb.  364.  pi.  456. 
Trin.  2  Car.  B.  R.  in  cafe  of  Aflifield  v.  Afhfield. 

25.  If  an  infant  makes  letter  of  attorney  to  make  livery  and  fcifin, 
and  the  attorney  makes  livery  accordingly,  he  is  a  difleifor* 
Arg.  Godb.  387.  in  pi.  474.  Pafch.  3  Car. 

[  97  ]  (E)     By  Agreement. 

Br.Dif-  [I.  A  S  if  the  baron  dijfeifes  another  to  the  ufe  of  the  feme,  the 
feifin,pi.67.  x*.  fcme  is  not  a  difleiforefs  by  this  aft  of  the  baron* 

(66.)  cites      mmL  x?     ^  u  n  * 

S.C. 12  E.  4.    9.   b.j 

Fitab.  Pa&ifin,  pi.  3.  cites  S.  C. 

[2-  80  it  (hall  be  though  the  wife  agrees  to  it  during  coverture,  for 
her  agreement  is  void.] 

[3.  If  one  man  dijfeifes  another  to  the  ufe  of  a  feme  covert,  if  the 
feme  agrees  during  the  coverture,  yet  ibe  is  not  any  difleiforefs* 
for  her  agreement  is  void.] 


£)iffeffin. 

[4.  &  if  the  baron  agrees  to  the  difleifin,  this  fettles  an  eftate  Br.  W- 
in  the  feme ;    but  (he  fhall  not  be  a  diffeiforefs  by  the  agreement  J^f^* 
of  the  baron.     12  E.  4.   9.  b.]  s.  c 

Fitzh.  Dif- 
fcifin,  pi.  3.  cites  S.  C.  Br.  Agreement,  pi.  4.  cites  S.  C* 

[5.  The  fame  law  jf  fo/A  tfgr**,  yet  the  -feme  is  not  a  diffeifo-  Br*  D»f~ 
refs.    Contra,  15  E.  4.  15.  b.  admitted.]  ft*!)cta* 

5.  C.  bat  sot  S.  P.  If  a  man  Jjffiifet  another  to  the  ufe  cf  baron  and  feme,  and  the  hann  afU* 

agrees,  the  rraoktenement  by  this  is  in  him  and  his  feme,  bui  thereby  the  feme  /hall  not  be  a  dii» 
feiforeis.     Br.  Difleifin,  pi.  67.  cites  1%  £•  4*  9. 

f6.  2to/  <j//fr  /A*  dfflrt  o/7A*  tanw,  if  the  feme  agrees  to  the  dif-  Br.  Dif- 
feifin  flie  fliall  be  a  diffeiforefs.     12  E.  4.   9.  b.     Curia.]  ^II'V^*7* 

n      ^  J  (00.)  cites 

S.C.  Fitth.  Difleifin,  pi.  3.  cites  S.  C.  Br.  Agreement,  pL  4.  cites  S.  C. 

[7.  If  a  man  diffeifes  another  to  the  ufe  of  an  infant,  yet  the  in-  *j  &B*\fi* 
fant  (hall  not  be  a  diffeifor  bv  his  agreement  thereto.     Dubitatur,  t0  *f"/r  & 

—  *  o  *   antnfant, 

2  £.  3.  32.]  •  the  infant  ir 

not  diffeifor 
nor  tenant  without  actual  entry ;  for  agreement  of  an  infar.t  to  a  tort  does  not  make  him  a  tort  feifor  et 
adjornatur.     Br.  Aflife,  pi.  46.  cites  3  H.  4.    16.  in  the  written  book.  Br.  Difleifin,  pi.  5* 

cites  S.  C.     Brooke  fays,  and  fo  fee  that  he  who  may  agree  is  a  difleifor  by  his  agreement,  as  well  a$ 
tenant.     Br.  Diflcifin,  pi.  5.  cites  3  H.  4.  1 7.  S.  C. 

It  was  adjudged  ih  writ  of  error,  that  if  two  diflcife  another  to  the  ufe  «f  an  infant ,  and  the  infant 
agrees  to  it,  yet  he  is  not  difleifor  nor  tenant  ;  for  agreement  of  an  infant  is  void  ;  hut  if  be  entert, 
then  he  is  by  this  tenant,  quod  nota.  Br.  Agreement,  pi.  9*  cites  3  H.  4.  17.  in  the  written  book* 
■  ■  ■  Brooke  fays,  and  fo  fee  that  the  franktenement  fhall  not  be  adjudged  in  him  by  the  entry  of  thf 
two  to  his  ofe,  tin  the  infant  himfelf  agrees  to  it  by  his  actual  entry.     Ibid. 

8.  If  the  bailiff  of  an  infant,  who  lies  in  a  cradle,  diffeifes  a  man 
to  the  ufe  of  the  infant,  the  bailiff  only  is  a  diffeifor ;  and  if  an 
infant  commands  a  man  to  enter  into  another's  land  which  he 
does,  he  who  enters  only  is  diffeifor.  Br.  Difleifin,  pi.  16.  cites 
2  Aff.  2. 

9.  If  a  man  makes  difftifin  of  common,  &c.  and  J.  N. 
comes  in  aid  of  him,  J.  N.  is  a  diffeifor.  Br.  Difleifin,  pi.  21. 
cites  9  Aff.   18. 

io.  If  a  man  grant  a  feigniory  with  condition  of  payment,  and  non- 
payment, and  the  grantor  tenders  the  money  according  to  the  con- 
dition ^  and  the  grantee  refufes  it,  and  after  the  tertenant  pays  the 
rent  of  the  lord  to  the  grantee,  and  the  gTantor  brings  aflife,  this 
fliall  be  againft  the  tertenant  and  the  grantee ;  for  the  grantee 
is  tenant  of  the  rent,  by  the  receipt  by  him  had  after  the  ten- 
der according  to  the  condition.  Br.  Difleifin,  pi.  82.  cites 
15  Aff.  22. 

1 1.  In  aflife  of  rent  it  was  found  that  the  refcous  of  the  diftrefs    £  98  j 
taken  by  the  plaintiff  was  made  by  aflranger,  to  which  refcous  the 
tertenant  named  in  the  afftfe  agtved,    and  therefore  the  aflife  well 
brought  againft  him  only,   and  he  a  diffeifor  by  the  agreement. 

Br.  Diffeifin,  pi.  38.  cites  15  Aff.  11. 

12.  Land  defcendedto  an  infant,  and  one  J.  N.  entered,  claiming 
ward  only,  and  devifedit  to  W.  N.  and  died,  and  W.  N.  entered,  and 
the  infant  brought  aflife  againft  him,  and  he  was  awarded  a  diffeifor 
or  well  as  his  grantor,    Quod  mirum,  for  he  was  not  the  firft  who 

entered, 


98  Dfltetfn. 

entered,  but  the  devifee  of  the  difleifor.    Br.  Diflekin,  pL'8;< 

cites  28  Aff.  11. 

13.  If  a  man  does  an  aB  in  my  right  where  I  have  no  right,  there 

if  I  agree  thereto  after,  I  am  a  trefpafibr.     And  by  the  fame  confe- 

quence  in  other  cafe  difleifor  by  agreement,  as  it  feems.    Br.  Dif- 

feifin,  pi.  99.  cites  38  AfT.  9, 
S.  P.  For  1 4.  Per  omnes  prater  Finchden ;  if  tenant  for  term  of years  aliens 
—  d  the  fame  ./*r  terms  °f  ^ife  or  in  ta^  *&e  remainder  over$  and  the  tenant  for  term 
eftste.  Br.  of  life  dies,  or  if  the  tenant  in  tail  dies  without  iffue,  and  he  in 
Difleifin,  remainder  enters,  there  he  in  remainder  is  a  difleifor  as  well  as  he 
^p".*1!?    who  aliened,  and  this  by  the  ftatute  of  Weftminfter  2.  cap.  2C. 

for  the  ftatute  of  Weftminfter  2.  cap.  25.  wills  quod  vivente  altera 
eorum  locum  habet  pradidum  breve.     Br.  Difleifin,  pi.  86.  cites 
43  AfT.  45  &  59*     And  adds  nota,  that  there  are  not  fo  many 
of  the  pleas  in  this  year. 
Br.  Affile,         15.  If  a  man  enters  into  land  and  makes  difleifin  to  my  ufe,  and 

t^C?-  Clte*  ta*es  *^e  Pr°fts  t0  my  ufiy  this  ^oes  not  make  me  a  difleifor  till  I 
agree  to  it.     Br.  Agreement,  pi.  10.  cites  37  Aff.  8. 

1 6.  If  I  leafe  land  at  will,  and  my  tenant  at  will  enters  into  the  land 
adjoining^  claiming  to  my  ufe,  and  paftures  the  foil,  and  cuts  wood,  and 
tuts  oaks,  by  which  the  tenant  of  the  franktenement  thereof  voids 
the  pojfeffton,  and  brings  afftfe,  and  this  matter. is  found,  but  the 
hffor  has  nothing  of  the  profit,  but  the  difleifee  might  have  taken 
the  profits  if  he  would,  and  that  the  leflbr  did  not  command  bis 
tenant  fo  to  do*  But  the  jury  faid,  that  they  thought  that  foraf- 
much  as  the  leflbr  after  he  "knew  that  his  tenant  had  fo  occupied, 
did  not  make  him  to  make  gree  to  the  difleifee,  that  therefore  the 
leflee  agreed  to  the  a£h  of  his  leflee  at  will.  But  per  Cur.  this  is 
no  agreement,  and  therefore  by  award  the  leflbr  was  no  difleifor; 
and  from  hence  fee. clearly,  that  if  there  had  been  .an  agree- 
ment, the  leflbr  by  this  had  been  a  difleifor,  quod  nota*  Br.  Dif- 
feifin,  pi.  59.  cites  37  AfT.  8. 
S.  P.  Br.  1 6.  If  my  bailiff  diffeifes  another  to  my  ufe,  and  I  agree  to  it  after, 

Kflfeifm,      j  for  tllis  am  a  diflSfor .  pcr  Clam.    Br.  Ejeaione,   &c.  pi.  8. 

^"I04#        cite8  38  AflT.  9. 

Br.  Dif.  17.  Where  difleifin  is  made  by  the  one  to  the  ufe  of  another, 

*»fio,  pi«67-  this  dots  not  gain  franktenement  to  the  other  t^l  the  other  agrees,  and 
by  agreement  he  is  a  difleifor,  and  tenant  of  the  franktenement ; 
but  agreement  of  the  baron  (hall  not  make  the  feme  to  be  difleifor, 
but  contra,  lijbe  agrees  after  the  death  of  her  bu/band.     Br.  Agree- 
ment, pi.  4.  cites  1 2  E.  4.  9. 
Itelw.  91.         18.  If  one  who  has  not  capacity  as  feme  covert  diffeifes  another  to 
a'  u2*  *of\  *^e  ufe  tfher  baron,  without  his  affent,  the  franktenement  is  not  in 
difleifin        him,  and  affent  after  does  not  mike  a  difleifin  in  him ;  but  contra 
madefy  a     of  an  aflent  before.    Br.  Difleifin,  pi.  ic.  cites  21  H.  7.  35.    Per 

ff  her  baron  j  per  Fineux. 

It  it  rcgii-         jp.  Upon  evidence  it  was  held  by  Anderfon,  that  if  a  fim* 
™*l*fmi    covert  gjeSs  one,  and  that  afterwards  the  bufiand  aj/hnts,  th*t  yet 

IZ  the, 


tbe  huiband  is  not  an  ejeftor ;  for  an  eje&ment  is  made  in  an  «w  can- 
inftant,  and* has  not  a  continuance;  otherwife  of  a  difleifin.  w^df*" 
Noy,  52.  37  &  38  Eliz.     Broth  v.  Archer*  tlr  ram*.  * 

mandment  «r 
procurement  precedent,  wot  iy  her  affmt  «r  agramtut  fttbjkfut*t9  but  by  her  adual  entry  or  proper  a& 
fee  may  be  a  difleiforeis.    Co.  Liu.  357.  b.     .    , 


(F)    By  what  Perjbns^  and  to  whom  it  may  be  made. 

■ 

£1.    A  N  infant  of  the  age  of  1 8  years  may  be  a  diffeifor  with  force 
**  by  a&ual entry.      12  H.  4.  22.  b.] 
£2.  An  infant  may  be  a  diffeifor  by  a&ual  entry.     3  H.  4.  17.]  *f"  £ffi*» 

3H.4.  16.  S.  C.         ■    Br.  Agreement,  pi.  9.  cites  S.  C— —Br.  Diffeifor,  pi.  5.  cises  S.  C# 

£3.  So  may  nfemecovert  by  a£tual  entry.     9  H.  4.  6.  f  12  E.  4.  t s  p*  Br. 
9-  b.  Curia.     7E.4-7-b.]  JI^V, 

cites  ia  E.  4-  9.  S.  C.  Fitzh.  Difleifin,  pi.  3.    cftes  S.  C— — Co.  Litt.  357.  b.   S.  P. 

■  ■  But  without  a&ual  entry  the  mall  not.    F.  N.  B.  179.  (G). 

£4.  A*  an  infant  {hall  w/  be  a  diffeifor  fy  agreement  to  a  difleifin  Br.  Affife, 
tohisufe.      3H.4.    17.    12H.  4.   22.   b.]  *         pi.  46.  citesi 

Br.  Agieement,  pi.  9.  cites  S.  C.  Br.  Diffeifor,  pi.  5.  cites  S.  C 

[5.  If  the  baron  and  feme  enter  into  land  in  the  right  of  the  feme  S.  P-  Br. 
where  Jbe  hath  no  right,  the  feme  is  not  a  diffeiforefs.     9  H.  4.   6.  Pi!  (si^cta 
fee  %  35  AC  5.   Contra  28  AIT.  37.  Curia,  for  this  (hall  be  taken  i»  e.  4. 9. 
to  be  the  aft  of  the  hufband  only.l  -— t  Br. 

;  J  Affife, 

pi.  340.  (339-)  tit**  S.  C— Br.  Coverture,  pi.  41.  cites  S.  C.    ■  ■    Fitsh.  Affife,  pi.  321.  cites 

S.  C.  but  that  is  that  the  writ  abated  by  the  not  naming  of  the  feme. Br.  Affife,  287.   (286.) 

cites  S.  C.  that  where  the  baron  is  dead  after  the  difleifin  is  made  by  them,  the  writ  fbaJl  abate  ;  for  the 
fesne  has  now  soft  the  name  of  the  feme)  and  in  afiife  there  ought  to  be  difitifor  and  tenant,  quod  aota* 

[6.  If  a  man  takes  a  di/irefsfor  rent  ijfuing  out  of  the  land  of  a  feme  Br.  Dif- 
covtrt,  and  the  baron  and  feme  make  refcous,  they  both  are  diffeifors.  [sso  ^itln 

21  £«4«  53.      Curia.]  S.  C.  and 

Brooke  fays, 
<t  fie  vide,  that  a  feme  covert  may  be  diffeifor,  o\iod  nota  bene.  Ibid.  pi.  70.  (69.)  cites  S.C. 

*  by  Brian  Ch.  J.  quod  fuit  contefium. 

7.  If  the  baron  difcontinues  the  land  of  his  wife,  the  feme  being  in 
poffeffion,  and  difagreeing  to  the  feoffment,  claiming,  her  frjl  efiate, 
the  feme  is  a  difleiforefs  thereby.     21  £.3.  6.  b.J 

8.  In  afiife  it  was  found  that  land  was  given  to  baron  and  feme  in  Br.  Dif- 
fail,  the  baron  went  out  of  the  country,  and  thtfeme  infeoffed  O.  who  ^n,spl"£* 
leafed  to  the  feme  for  life,  the  baron  died,  and  the  feme  died  without  favs,  jt#;s  a 
iffue,  and  the  donor  entered,  and  O.  oufted  him,  and  the  entry  of  difleifin  to 
the  donor  adjudged  lawful,  for  the  feoffment  of  the  feme  was  JJj^Jj 
a  difleifin  to   the  baron,   and  by   the   re-taking   of  eftate  (he  fore  a  void 
was   remitted,  and  therefore  the  reverfion  in  the  donor  and  fcoflment, 
his  entry  lawful}  per  tot.  Cur.      Br.  Remitter,  pi.  17.    cites  J"*1^" 

p  AS*   20.  feoffee  only 

U  a  difleHbr,  as  it  * 


9.  Affife 


too 


Q.  Aflife  agairifi:  an  infant  who  pleaded  releafe  of  the  pldntiff  In 
bar,  and  it  was  admitted ;  and  it  was  faid  there  that  by  his  plea, 
he  Jba/l  not  be  attainted  dijfeifbr  by  reafin  of  bis  infancy.  Br.  Diffei- 
fin,  pi.  26.  cites  10  Aff.  1.  &  concordat  the  fame  year,  p.  13. 

10.  In  aflife  it  was  faid,  that  before  the  pofleffion  of  the  king 
none  can  make  difleifin  to  the  tenant  of  the  franktenement.  But 
by  the  reporter,  if  the  king  be  feifed  in  outer  droit,  and  a  man 
abates  upon  the  pojfefjion  of  the  king,  this  is  a  difleifin  to  the  tenant 
of  the  franktenement;  quxre.  Br.  Difleifin,  pi.  56.  cites 
31  Aff.  1. 

11.  A  man  cannot  gain  franktenement  by  entry  upon  the  ting 
nor  upon  the  farmer  of  the  king,  nor  this  cannot  veil  in  him  as  a  dif- 
feifor  nor  by  difleifin.     Br.  Difleifin,  pi.  4.  cites  2  H.  4.  7. 

1 2.  Where  a  man  abates  upon  the  pojfeffion  of  the  king  in  land 
which  he  has  in  ward)  yet  the  franktenement  remains  in  the  heir, 
by  which  he  cannot  deveft  the  pofleffion  out  of  the  king,  &c ;  .per 
Gafcoign  and  Hulf.  Br.  Difleifin,  pi.  6.  cites  8  H.  4.  17.  &  con- 
cordat H.  21  £.  3*  fol.  i9  2.  Brooke  (lays,  from  hence  it  feems 
that  a  man  cannot  be  a  difleifor  fo  long  as  his  termor  remains 
upon  the  land. 

13.  Aflife  againft  divers,  who  pleaded  nul  tort,  &c.  The  a£- 
Cfe  found  that  all  the  defendants  were  difleifors,  but  that  one  of 
them  made  the  difleifin  with  force.  Harper  thought  the  verdift 
not  good,  but  Dyer  and  Wefton  e  contra ;  for  that  the  force  and 
difleifin  are  two  diftinft  things ;  for  force  is  aided  by  the  ftatute, 
and  is  not  incident  to  every  difleifin;  for  it  fhould  be* inquired  by 
the  aJTife  if  they,  or  any  of  them,  had  done  the  difleifin  with 
force ;  and  if  leflee  for  years  be  re-oufted  with  force,  and  he  in 
reverfion  brings  an  aflife,  and  the  difleifin  is  found  with  force,  yet 
the  force  is  not  punifliable ;  for  the  force  was  to  the  leflee  for 
years.     Mo.  53.  pi.  155.  Pafch.  5  Eliz.     Anon. 

14.  The  queen  as  dutchefs  of  Lancqfter  cannot  be  difleifed;  for 
though  (he  be  not  feifed  in  jure  corona,  yet  it  is  in  feifin  of  the 
queen,  and  cannot  be  taken  from  her  in  refpeft  of  her  per- 
fon;  refolved.  Ow.  15.  Pafch.  36  Eliz.  B.  R.  Rot.  41. 
Leigh's  cafe. 

(F.  2)     Difleifin  ty  one,  where  it  (hall  be  faid  a 

Difleifin  by  others. 

I.   YBtwofiJlers  have  title  of  aff  ion  where  their  entry  is  tolled,  and 
*  the  one  enters  for  her  and  her  ftfler,  this  docs  not  make  the 
other  to  be  a  difleifor.    Br.  Difleifin,  pi.  76.  (75.)  cites  14  E.  3. 
3.  and  42. 

2.  If  one  makes  a  deffeifin  to.  my  ufe  without  my  commandment 
with  force,  and  afterwards  I  agree  to  the  difleifin,  I  am  difleifor, 
but  all  the  force  is  only  in  the  coadjutor;  but  if  he  agrees  fpecially  to 
the  dijfeiftn  with  force,  then  peradventure  he  (hall  be  guilty  of  the 
force  alfo;  per  Dyer  and  Wefton.  Mo.  53..  in  pi.  155.  Pafch. 
.    . .     r     c  Eliz.     Anon. 

jin  this  cafe,    J 

till  the  agreement  A.  was  tenant  of  the  land,  and  after  agreement  B.  Is  tenant  of  the  land,  but  both  of 

them  be  dtffcifors  }  for  oxnnja  ratttufeitw  rttrottahkur  fr  (naodato  equiparatui.    Co*  Lite  180.  fc« 


If  A.  diffeife 
ona  t»  the 
vie  of  B. 
wlp  knows 
not  of  it, 
and  B.  af- 
fenta  to  it, 


Z>t(Teiffn. 


(G)    What  Per/on  may  be  a  Difleifor. 
To  the  Ufe  of  another. 

£i.  A  Feme  covert  cannot  make  a  diffeifin  to  the  ufe  of  her  hujband.  Br.  Dif- 

A  8H,  14.  b.   Curia  (becaufc  though  flie  gains  an  eftate  f«ifor»  P1-**- 
by  her  entry,  yet  (he  has  not  power  to  difppfe  thereof  to  another, " CUCI   "    * 
being  covert,  as  (he  ought  if  (he  could  make  a  diffeifin  to  another 
n/e).    Contra  21  H.  7.  35.} 

[2.  Afeme  covert  cannot  di&eife  a  man  to  the  ufe  of a  granger ',  for  r-  ■*—    » 

the  caufe  aforefaid.     Contra  21  H.  7.  35.]  . FoL  66l» 

A  feme  covert  cannot  difleife  another,  but  to  the  ufe  of  another,  for  /he  herfelf  cannot  take  anv  thing » 
bfct  Jfce  may  difleiie  one  to  the  ufc  of  another.     Br.  Difleinn,  ph  15.  cites  S.  C. 

[3.  2?jtf  it  feems  a  monk  may  diffeife  a  man  to  the  ufe  of  another,  Br.  Dif- 

hecaufe  he  is  not  capable  of  an  eftate  to  his  own  ufe.  21  H.  7.  3  c.  f*iGn»P1-i5' 
*jr«;**-,n                                                                                         cuess.c. 
admitted.}  K^,*. 

51.  b.  pi.  3.  Trin.  »2  H.  7.  per  Fiimx,  S.  P.  that  it  11  no  diffeifin. 

[4.  A  corporation  aggregate  cannot  make  a  diffeifin  to  the  ufe  of  Br.  Corps- 
a&othcr.     8  H.  6.   14.  b.]  "^  . 

^        •*  pi.  24.  cites 

S.  C.  by  Cand.  bat  it  feems  the  contrary  if  one  enters  for  them  by  authority  in  writing  under  their 
common  feaJ,  where  their  entry  is  not  congcable. 

[5.  If  a   corporation  aggregate    diffeifes    one   to    the    ufe   of  Br.  Corpo. . 

another    man,     they    are    diffeifors    in    their    natural    capacity,  ™t,on*» 
owx-'ki  -r/pl.a4.  cites 

o  n.  6»     14.    b.J  S.  C. 

[6.  If  a  man  brings  an  infant  with  him  into  the  lands  of  J.  S.  and 

there  claims  the  lands  to  the  ufe  of  himfelf  and  the  infant ',   yet  the 

infant  is  not  any  diffeifor,  becaufe  he  made  no  claim.     26  Aff.  39. 

per  Skipwith.] 

7.  Trefpafs  upon  the  5  R.  2.  The  defendant  pleaded  bar  by  J. 
and  his  feme,  and  gave  colour.  The  plaintiff  faid,  that  before  the 
faid  J.  and  his  feme  ajiy  thing  had,  W.  S.  was  feifed  in  fee  and 
enfeoffed  the  plaintiff  in  fee,  who  was  feifed9  till  by  the  defendant  dif- 
feifed,  to  the  ufe  of  J.  and  his  feme,  to  which  diffeifin  J.  and  his  feme 
agreed,  &c.  Jenney  faid,  that  now  he  ought  to  plead  that  all 
three  difieifed  him  by  reafon  of  the  agreement;  but  Littleton  J. 
faid,  no 5  for  there  is  a  diverfity  where  a  man  is  privy  to  the  diffeifin 
atfirft,  and  where  not;  for  where  I  command  a  man  to  enter  unlaw- 
fully for  me,  both  are  diffeifors,  and  fo  it  fliall  be  pleaded;  for 
there  the  franktenement  is  in  me  immediately ;  but  in  the  cafe  of  the 
diffeifin  to  the  ufe,  &c.  the  franktenement  is  not  in  cejluy  que  ufe 
before  agreement ;  quod  nota.  And  fo  it  feems  that  he  who  agrees 
and  wax  not  privy  before  is  tenant  only  by  his  agreement,  but  not 
diffeifor.  Contra  of  him  who  commands,  &c.  Br.  Diffeifin, 
pi.  12.  cites  15  E.  4.  15. 

•   8.  The  demandant  and  others  in  a  praecipe  did  diffeife  the  tenant  to' 
the  ufe  of  the  others,  and  the  writ  did  jaot  abate,  for  the  demandant 

Vol.JX.  I  was 


•io2  sTHffetffn» 

was  a  dijfeifify  hut  gained  no  tenancy  in  the  land,  for  that  he  was  but 
a  coadjutor,     Co.  Lift*  1 8o.  b. 

*  9.  A  man  dijfeijes  tenant  for  life  to  the  ufeofhtt$  in  tie  reverfiont  ' 
and  after  he  in  the  reverfion  agrees  to  the  diffeifin ;  it  is  faid  that 
he  in  the  reverfion  is  diffeifor  in  fee,  for  by  the  diffeifin  made  by 
the  ftranger  the  reverfion  was  devcfted,  winch  (they  fay)  cannot 
be  revetted  by  the  agreement  of  him  in  the  reverfion,  for  that  it 
makes  him  a  wrong-doer,  and  therefore  no  relation  of  *n  eftato 
by  wrong  can  help  him*    Co*  Litt*  180.  b.  181.  a* 

« 

(H)     Who  (hall  be  faid  no  Diffeifor  at  the  EkSion 

of  the  Tepant. 

.3.  P.  and  fo  [1.  TF  a  man  enters  into  the  land  of  another,  claiming  as  guardian- 
If  he  enters  A  where  the  land  is  not  freld  of  him,  or  where  he  ought  to  be 

C^!m  by  gw*rd*af*9  though  he  is  a  diffeifor  at  the  elefiion  of  the  heir,  yet 
tenure1  .  the  heir  may  eled  him  to  be  no  diffeifor.  28  Aff.  11.  adjudged; 
whore  he  is  for  fuch  guardian  after  entry  granted  the  ward  over,  and  the 
cHei  and  gTantce  entered,  and  he  adjudged  a  difleifor,  and  therefore  the  firfl 
49  £.  3. 10.  guardian  was  no  diffeifor  by  ele&ion,  for  if  he  was  a  diffeifor, 
40 £.3.  Ac-  the  fecond  guardian  could  be  no  diffeifor  to  him.] 

compt,  35.  a 

*nd  33  H.  6.  *•  and  fays,  that  many  other  books  are  fo ;  per  J  one*,  Berkley,  and  Crooke.   Cro.  C.  303. 

F*fcb.  9  Car— — S.  P.  Arg.  Cart.  161* 

Cro.C.  301,       [a.  If  leflee  at  will  mates  a  leafefor  years >  this  is  a  diffeifin  at 

303.  pi.  6.  ^  cle&ion  of  the  leffor  at. will  that  hath  the  fee,  for  if  he  dit 

B.  R.  and  pofes  of  the  land  as  if  no  diffeifin  had  been,  then  it  is  no  diffeifin. 

the  judg-  P.  9  Car.  B.  R.  between  Blunden  and  Baugh,  adjudged  in  a 

went  in  wrjt  0f  error  ^qT  Curiam  ;  contra  Richardfon;  and  the  judgment 

jewfaTby  given  to  the  contrary  in  Banco  by  the  Court  againft  Darby  *e- 

threejuf.  verfed  accordingly.     Intratur,  Hill.    7  Car.  B.  R.  Rot.   1106. 

Rnlatfon  w^ere  a^ter  the  leafe  for  years  made  by  the  leffee  at  will,  the  lef» 

Ch.  j.  fee  at  will  and  leffor  at  will  joined  in  a  fine,  and  declared  the 

«  contra.  ufes  of  a  fee,  and  adjudged  good.    This  was  for  the  manor  of 

^ortlfadds"  Blfechingly,  which  concerned  the  Earl  of  Nottingham.] 

a  noU,  fal.  166.  at  the  end  of  the  cafe,  that  Sir  Robert  Heath  Ch.  J.  of  C.  B.  and  Crawley  J.  Ba- 
ton Denham,  and  Baron  Trevor,  agreed  with  this  judgment  in  B.  R.  and  conceived,  that  it  wold  be 
very  mifchievous  if  it  ihould  be  adjudged  otherwise.  But  Sir  Humphry  Davenport  itemed  to  doubt 
whether  the  leffee  for  years  ought  not  flri&Iy  to  be  taken  for  the  diffeifor  and  tenant.  Jo.  315* 

pi.  3.     Blundell  v.  Baugh.  S.  C.  in  B.  R.  and  the  judgment  in  C.  B.  re  verfed.  Litt.  Rep.  37*. 

Vaugh  v.  Blundell,  S.  C.  in  C.  B.  adjornatur. Lat.  53.  Tones  J.  faid,  that  if  leflee  at  will 

makes  a  ieafe  for  years,  and  the  Ieflee  enters,  there  this  it  a  difieifin  at  the  election  of  him  that  hai  the 
franktenement,  and  not  otherwife ;  and  cited  the  cafe  of  Parfley  [Powfeley]  v.  Blackman,  and  cited 
Mich.  7  Car.  Biundfden's  cafe,  adjudged  in  C.  B.  that  leffee  for  years  only  was  the  diffeifor. 
S.  C.  cited  Cart.  1 6a.  Arg.  as  refolved  that  it  is  no  difieifin  but  at  election,  and  if  it  be  a  difleffits,. 
that  the  tenant,  at  will  is  the  diffeifor,  and  not  the  tenant  for  years.  3  Mod.  197.  cities  S.  C 

held  that  the  making  the  leafe  was  no  diffeifin  of  the  freehold  ;  for  it  was  found  in  thap  verdift,  that, 
he  occupying  at  will,  and  entering  by  his  father's  [the  leffor's]  affent,  the  leafe  waa  alfo  intended  to 
fee  made  by  hi$  affent* 

[3.  And  in  the  argument  of  this  cafe,  another  cafe  was  vouch- 
ed to  be  adjudged  between  Powsely  and  Blackman  accordingly, 
Tr.  18  Ja.  Rot*  130.  B*R.] 

13  t4«  But 


IDflfefftn.  *io3; 


(4,  Btot  judgrnent  was  given  the  20  Jac;  where  after  a  teafefbr  The  cafe 
years  made  i}  /twoi/  at  fuferance  upori  a  mortgage,  the  dtvife  of  "**'t  *  ™* 
*  the  mortgagee  was  adjudged  good,   ahd  fo  no  difleifin  at  hi?  lands  hy  deed 

Xleftion.}  unrolled  upon 

payment  of 
money  at  the  end  tf  five  yean,  and  by  the  indenture  it  was  agreed  that  the  mortgagor  jhould  erjy  or.d 
take  the  profit  of  the  lands  in  the  interim.  The  mortgagor  made  a  leaf*  far  fix  years ;  the  Itffee  entered 
and  fmrremured  his  intereft  to  the  mortgagee,  at  the  day  the  money  was  not  paid ;  the  mortgagee  without 
any  entry  deriftd  the  term  and  flied.  Adjudged  that  the  devife  was  good,  which  it  could  not  be  if  the 
laid  leafe  was  a  difleifin  nolens  Tolens  to  the  mortgagee,  jo.  3*6.  Pafch*  9  Car.  B.  R.  cited  per 
Cor.  as  adjudged  in  B.  R.  5  or  15  Jac.     Powfck-y  v.  Periman.  [Blackman.  J  «Cro.  J.  659. 

J>1.  9.  Hill,  lo  Jac.  B.  R.  the  S.  C.  adjudged  per  tot.  Cur.  accordingly.  *  Roll.  Rep.  24.1. 

284,  285.  S.  C.  adjudged  that  the  devife  was  good  j  but  the  reporter  fays  that  no  reafon  was  given* 
— —  Bridgm.  ia.  Ponefley  v.  Blackman,  S.  C.  after  many  arguments  adjudged  accordingly.——. 
Palm.  201.  S.  C.  adjudged  accordingly.— S.  C.  cited  per  Cur*  Cro.  C.  304.  Pafch.  9  Car.  B.R. 

[5.  If  a  man  iftters  into  the  land  of  an  infant  by  his  ajfent,  this  Infnt  leafe* 
is  a  difleifin  to  the  infant  at  his  ele&ion ;  for  the  infant  cannot  ^dyecrms* 
prejudice  himfelf  by  his  aflcnt.  .  n  E.  3.  Aff.  87.  adjudged.  J         rent/and 

leflee  entera* 
it  is  at  the  election  of  the  infant  to  charge  him  in  aflife,  or  bring  debt  for  the  rent>  or  accept  the  rent 
at  his  full  age.  Cro.  C.  303.  Hill.  9  Elu.  B.  R.  per  three  juftices,  citea  1  £•  4.  6.  and  lbjd.  306* 
Richard/on  Ch.  J.  agreed  to  this  cafe. 

[<J.  If  A.  be  feifed  of  lands  in  fee,  and  zjtrunger  enters  upon 
him  by  colour  of  a  leafe  for  years,  which  is  void,  and  pays  the  rent 
to  him,  this  is  not  any  difleifin  at  ele&ion ;  for  if  A.  after  cove*- 
nants  to  (land  feifed  to  the  ufe  of  himfelf  in  tail,  the  eftate  (hall 
well  rife.     P.  6  Ja.   B.  Molineux's  cafe,  per  Curiam.] 

[7.  If  A*  feifed  in  fee  makes  a  deed  of  leafe^  by  which  he  demifes  %  Cro.  C 
it  to  B.  habendum  a  die  datusfor  life,  with  a  letter  of  attorney  in  the  *8  ^  *J|"» 
deed  to  make  livery,  and  referring  6  s.  8  d.  rent,  and  the  attorney  that  if  caufe 
makes  livery  the  fame  day  of  the  date,    according  to  the  form  were  not 
of  the  charter,  and  the  lejfee  enters,    claiming  it  by  force  of  the  S^nen^* 
indenture  and  livery^  and  pays  the  faid  rent  to  the  leflbr  according  jhould  be 
to  the  form  of  the  indenture;  this  is  not  any  difleifin  to  A.  at  his  entered  for 
ele&ion,  though  prima  facie  he  was  a  difleifor,  yet  inafmuch  as  *_*  PuA'ntltf * 
(f)  he  claimed  but  a  leafe,  and  paid  his  rent  accordingly,  the  £fol"66»? 
leflbr  may  cleft  that  he  (hall  not  be  a  difleifor*    Mich.  10  Car.  i.  -y  -j 
B,  R.    between  %  Bull  and  Wiat,    intratur  Trin.    9  Car.  for  that  the 
Rot.  514.'  upon  a  fpecial  verdift  for  a  garden  in  Briftol.    The  JJS5i» 
Court  fcemed  at  firft  e  contra  5  but  after  they  gave  a  peremptory  an  eftoppei 
rule  for.  judgment  for  the  plaintiff  upon  the  non-attendance  of  the  to  him  an* 
defendant,  by  which  they  adjudged  it  to  be  no  difleifin  at  ele&ion,  jj"^ el 
where  the  cafe  was,  that  the  heir  of  the  lejfor  after  the  leafe  made  that  fte  was 
fuffered  a  common  recovery  of  the  land  upon  a  pracipe  brought  againft  n°t?naJ^jf 
fan  without  any  entry  into  the  land,  and  by  confequence  it  was  ad-  x  c  ** 
judged,  that  tnis  recovery  was  good*    But  it  feems  that  they  ad- 
judged it  upon  the  laft  point  of  the  recovery.     Et  P.  11  Car. 
B.  R.  between  Sir  KeiJelm  Digbt  and  Jordan,   per  Curiam, 
upon  evidence  at  the  bar,  refolved,  that  this  is  an  absolute  diffeUin, 
becaufe  the  leffee  entered  claiming  his  eftate  for  life,  and  that  it  had 
been  othtrnvays  if  he  had  clahned  as  leffee  at  willJ] 

[8.  If  Ji»  leafes  the  demefnes  of  a  manor  for  years  to  B.  and  after 
tfures  a  jointure  if  tit  famo  land  to  hie  wife  for  her  life,  and  after 

\  %  aliens 
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aliens  the  fee,  and  the  alienee  enjoys  the  rent  by  the  hands  of  the  - 
'  termor,  and  after  A.  dies,  and  the  wife  enters  claiming  her  join-, 

ture,  and  there  keeps  court ,  Sec.  and  B.  ajfents  thereto,  and  attorns 
to  the  wife,  and  pays  to  her  the  rent  ;  this  is  a  diffeifin  to  the 
alienee  or  not  at  his  pleafure,  notwithftanding  the  continuance  of 
the  pofleffion  of  the  termor.  D.  2  El.  178.  pi.  38.] 
[  104  ]  9.  In  affife  of  rent  or  common ,  be  it  in  grofs  or  appendant,  a 
man  is  in  feifin  and  out  upon  diflurbance  made  at  his  pleafure  *, 
for  he  may  chufe  to  take  for  difleifin  or  not.  Br.  Seifin,  pi.  1 7. 
cites  8  Afl".  4. 

1  o.  In  aflife  it  was  found  that  the  plaintiff  at  full  age  was  dif- 
fcifed,  and  afterwards  came  upon  the  land,  and  put  his  foot  within, 
but  took  no  profits,  and  the  other  oufied  him,  and  by  award  he  re- 
covered damages  for  the  firft  difleifin 5  the  reafon  fcems  to  be  in- 
afmuch  as  it  is  at  the  election  of  the  plaintiff  if  he  will  take  this 
matter  for  a  Teifin  or  not,  and  the  diffeifir,  who  is  a  tortious  feifir, 
cannot  plead  it ;  for  this  was  found  by  verdict  at  large.    Br.  Diflei- 
fin, pi.  84.  cites  26  AIT.  24.  * 
C0.Litt.55.        1 1.  If  one  enters  and  claims  as  guardian  infocage,  or  by  nurture, 
**               where  he  is  not,  the  infant  may  bring  aflife,  or  charge  him  as 
guardian,  thereby  admitting  him  to  be  in  without  wrong.     Cro. 

C.  303*  cites  49  E.  3.  10.   40  E.  3.  Accompt,  35.  and  33  H*  6. 2. 
12.  If  a  man  receives  my  rent  of  my  tenant,  this  is  no  difleifin  to 

me,  but  at  my  pleafure ;  contra  if  I  bring  thereof  aflife.     Br.  Dif- 
feifin, pi.  100.  cites  15  E.  4.    8. 
$.  C.  cited         13.  If  leffee  for  years  furrenders  his  eftate  to  the  leffor,  and  yet  con- 
Jo.  1'7-        tinues  in  poffefjion,  and  always  after  pays  the  rent  to  the  leffor,  this  was 
**'    ur'       held  not  to  be  any  difleifin  to  the  leflbr,  but  at  his  pleafure. 

D.  62.  a.  pi.  33.  Pafch.  38  H.  8.     Pennington  v.  Morfe. 

14.  Leffor  by  his  bailiff  difcharged  his  leffee  at  will,  and  neverthe- 
lefs  he  continues  poffeflion  and  pays  his  rent  *,  it  is  at  leflbr's  elec- 
tion to  take  him  as  difleifor.     Jo.  3 1 7.  cites  it  as  2  Eliz.  the  cafe 
of  Hay  man  v.  Hatch. 
4Le.  4.S.  1  j.  Grandfather  tenant  in  tail  [at  will]  father  and  fin     The 

S^C  cited  granafaiher  died;  the  father  entered  and  paid  the  rent  to  the  leffor -, 
per  Coke  in  and  died  in  poffeffton ;  adjudged  that  it  was  not  any  defcent.  For 
the  very  the  paying  the  rent  explains  by  what  title  he  entered,  and  fo  he 
{—LT*Z  &M  not  bc  a  dMeifor  but  at  the  eledion  of  another  5  cited 
pi.  184.  by  Coke.  Arg.  Le.  121.  pi.  163.  as  adjudged  in  C.  B.  Skipwith's 
HUL27EH*.  cafe# 

Skipwith  v. 

Conies,  S.  C.  and  lrates  it  that  after  the  father'*  death  the  fin  likewife  entered  generally,  end  paid  the 
rent ,  and  this  was  adjudged  to  be  no  difleifin.  The  words  (in  tail)  are  mifprintcd,  and  (hould  be 

(at  will),  and  fo  they  are  in  Andcrion. 


Le.  i2 1.  16.  L.  tenant  in  tail  leafed  for  years  to  J.  S.  who  afjfigned  over* 

s'cfln  to-  t0  P'  the  Pontiff'*  father.  L.  died.  W.  his  fin  entered  upon  P. 
tidem  vcr-  who  re-entered.  Jr.  without  other  words  demifed  the  lands  to  P*for 
Wi.  life,  the  remainder  to  Joan  bis  wife  for  life,  the  remainder  to  P.'sfon 

for  life,  with  warranty,  and  a  letter  of  attorney  to  re-enter  and  deliver 
feifin  accordingly.     P.  died  before  the  livery  executed,  and  after- 
wards the  attorney  made  livery  to  Joan.     W.  died.     E.  the  fin  and 
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heir  ofW.  entered  on  Joan  his  wife.  Joan  re-entered  and  leafed  to 
the  plaintiff,  who  upon  oufter  brought  an  ejedtment.  It  was 
in  (tiled  that  P.  by  his  entry  was  not  a  difTeifor  but  at  the  elec- 
tion of  W.  for  when  P.  accepted  fuch  a  deed  from  W.  it  ap* 
pears  his  intent  was  not  to  enter  as  diffeifor;  and  it  was  not 
found  that  P.  had  any  fon  and  heir  at  the  time  of  his  death, 
and  if  not  then  there  was  no  defcent,  and  there  is  no  diffeifin 
found,  that  P.  expulit  L.  out  of  the  land;  and  judgment  was 
given  againft  the  plaintiff.  4  Le.  48.  pi.  126.  Trin.  30  Eliz. 
B.  R.  ■    Piers  v.  Leverfuch. 

17.  A  tenant  for  life*  the  remainder  in  fee  to  B.     A.  makes  a  leafe  Cro-B.^o. 

for  years ^  and  afterwards  grants  the  reverfton  to  C.  habendum  te-  ibid.  5S-. 

nementa  praedi£t.  from  Midfummer  next  following  for  the  life  of  the  pi-  15* 

grantor.     After  Midfummer  the  lejfee  for  years  attorns ;  the  years  Sl!j    s*c 

expire';   C.  the  grantee  enters  and  leafes  at  will  to  D.  to  whom  A*  adjudged,' 

the  grantor  levies  a  fine  come  ceo.  B.  in  the  remainder  enters.     Re-  h*  no; oa 

folved  that  when  C.  *  enters  by  colour  of  this  void  grant,  he  is  a  Mo.^Tr" 

difTeifor;  and  a  diverfity  was  taken  between  a  grant  made  by  pi.  591.  * 

agreement  of  the  parties,  which  {lands  not  with  the  rules  of  law,  ?•  c»  *d- 

and  which  never  can  by  any  fubfequent  a£l  (as  by  livery  or  at-  "l^onthi? 

.  tornment)  be  made  good,  and  a  grant  good  at  the  commence-  point.— 

ment,  but  to  have  its  perfection  by  ceremony  fubfequent,  as  in  *  And.  2$. 

the  cafe  of  a  charter  of  feoffment  if  the  feoffee  enters  before  Buddcy  v. 

livery  he  is  no  diffeifor;  for  the  charter  is  good,  and  the  agree-  Hardy,  s.c. 

ment  of  the  parties  accords  with  the  law,  and  it  may  be  made  *diud8cJ» 

good  by  livery  fubfequent.      2  Rep.  55.  a.  b.  Mich.  39  &  40  s.  ^. 

Eliz.  C.  B.     Buckler's  cafe,  *  [  105  ] 

1 8*  Copyholder  or  lejfee  for  years  or  at  will  levies  a  fine  of  his^  2  And.  176. 

lands  fo  holden  among  other  lands,  and  yet  pays  his  rent,  this  pi.  98- s.c. 

fine   fliall    not    bind;    for  it   is   no   diffeifin   but   at   eleaion.  T^f^[ 

3  Rep.  77.  b.  Hill.  44  Eliz.  in  Cane.     Farmer's  cafe.  tices  at  Ser- 

jeant's* Inn 
(except  two).— — Jenk.  253.  pi.  45.  S.  C.  lefolved  by  all  the  judges  of  England.  S.  C.  cited 

per  Cur.  Jo.  317. 

19.  Tenant  at  will  made  a  leafe  from  year  to  yean  Per  Dyer  lffcffee  at 
and  Manwood,  it  is  no  diffeifin,  and  denied  the  book  of  ^J  "£' 
1  a  E.  4.  12.  but  Harper  J.  e  contra.  4  Le.  35.  pi.  95.  15  Eliz.  and  the  ' 

C.  B.    Anon.  jeifce  enters, 

it  u  a  dh- 
fetfin  at  the  election  of  him  who  has  the  franktenement,  and  not  otherwise.     Per  Jones  J.   Lac.  53. 
1  Car.    Gerrard  v.  Noma. 

20.  If  A.  leafe  land  to  B.  referving  a  rent,  &c.  B.  pays  his  rent  Cre.C.  ^. 
to  C.  this  is  no  diffeifin  to  A.  unlefs  he  will,     2  Sid.  75.  Pafch.  £^a#r<  gU^' 

1658.       CrOUCh  V.  Wills.  perCur. 

S.  P.  in  tafc  of  Blunden  v.  Baugh. 

21.  Tenant  in  tail  of  a  rent  grants  the  fame  in  fee  and  dies.  The 
iffue  has  his  election  ;  if  he  will  dijlrain  he  is  in  poffeflion  5  but 
if  he  brings  formedon  he  is  out  ot  pcficffion.  Co.  Litt.  57.  b. 
cited  per  Archer  J.  Cart.  58* 

I  3  22.   Executor 


%2.  Executor  de  fin  tort  of  a  term  is  a  difibifor  only  at  the  ckc% 
tion  of  the  lord  or  the  reverfioner.  2  Show.  458,.  HiJL  1  &  ^ 
Jac,  2.  B,  R.    Norwich  (Mayor)  v.  Johnfon. 

(I)     Who  fhall  be  faid  a  Diffiifor  or  not, 
A  Man  cannot  qualify  bis  own  Wrong. 

D.  134.  b.    [i.TF   a  dijfeifor  makes  a  leafe  for  years  or  at  will,  and  the  dif- 
v\  ii-  *  fetfee  enters  upon  him,  and  after  the  lejfee  re-enters,  claiming 

f^&  u?  h*'  firfi  'M**  yct  hc  is  a  diffeifor>  becaufe  he  cannot  qualify . 
Kirtonv.      his  own  tort,     D.  3.   4  Ma.  134.  11.] 

Birlin*.S.C 

[2.  If  a  man  enters  into  my  land,  claiming  a  leafe  for  years,  he  is  * 
difleifor.     9  H.  6.  21.  31.  b.] 
Br.  Dif-  [3.  So  if  a  man  enters  claiming  as  guardian  where  he  is  net  guar* 

feifor,pi.S5.  dian,  he  is  a  diffeifor.     9  H.  6.  31.  b.  28  Aff.  xi.  adjudged.] 

154*)  cites  ^^ 

S,  C Br.  Affife,  pi.  280.  (*79*)  «*»•  s- c- 

[  106  ] 

Ficzh.  Afl*.        [4.  So  if  a  man  enters  into  land,  claiming  as.  tenant  byftatuU* 
cites  sTc-    merc^ant  when  he  has  no  right,  &c,  he  i*  a  difleifor.     24  E.  3.  31, 
adjudged.] 

"5.  If  guardian  in  chivalry  affigns  dower  to  one,,  as  the  wife  of 
the  father  of  the  ward,  wh^rejhe  was  not  his  wife,  (he  is  a  difieifor- 
efs  to  the  heir,  though  fhe  enters  as  tenant  in  dower.  21  E.  3.  5.] 
[<S.  If  a  man  leafesfor  years  to  another  and  his  heirs,  and  after  the 
lejfee  dies,  and  his  next  heir  claiming  the  land,  enters  into  the  land  }  * 
though  this  is  but  a  chattel,  fo  that  the  heir  hath  i\o  right  there- 
to, yet  becaufe  he  claims  but  the  term,  l^e  is  no  diffeifor, 
11  £.  3.  88.  adjudged.] 

[7.  If  a  copyholder  leafes  for  yeats  by  licence  of  the  lord,  and 
after  enters  upon  the  lejfee,  and  oufts  him,  this  is  a  dijeifin  to  the. 
lord  of  the  freehold.     M.  x  1  Jac.  B.  R.  per  Coke.] 

[8.  If  the  bing  guardian*  continues  the  pojfejfion  after  the  full  age* 

of  the  heir,  he  does  not  gain  the  fee  thereby,  becaufe  he  hath 

^  _«_        right  to  continue  it  till  livery  fixed.     7  H.  4.  43.] 

Fol.  663.         [9.  If  the  guardian  holds  himfelf  in  after  the  full  age  of  the 

,—  "7V-  ■— '  heir  without  caufe,  he   is  a  difleifor.      7  IJ.  4.  43.  but  a  tenant 

/nT!wi**,cc  at  fufferance,  for  which,  vid.  the  divifions  under  title  #  Eftate. 
(D.c),pL3.  x  ^  Abr    86k  Dj 

[10.  But  if  lejfee  for  years  holds  over  his  term,  he  is  no  difleifor^ 

7  H-  4-  430 

1 1,  If  tenant  for  years,  or  a  guardian,  makes'  a  leafe  for  life,  the 

remainder  in  fee,  3nd  tenant  for  life  enters,  he  is  a  difleifor,  be- 
caufe he  takes  the  firft  livery ;  and  fo  it  is  of  him  in  the  remain-* 
der  for  life  or  in  fee,  if  he  enter*  2  Inft.  413.  Marg,  cite^ 
50  E.  3.  22. 

1 2.  A  man  and  a  woman  executors  fued  execution  of  afatuU,  and 
(he  man  granted  his  eftate  to  the  baron  (f  the  feme,  c+txecutrix,  ana) 
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tidL  The  baron  granted  bis  eftate  to  another 9  who  entered  and  was 
feifed  ;  and  alfo  the  baron  and  feme  fealed  an  indenture*  of  grant  of 
their  eftates  to  another,  and  delivered  to  him  the  obligation  of  the  ft  a* 
tute,  but  notfej/in,  by,  which  entered  claiming  fuch  eftate  only,  yet  he 
k  a  diffeifor,  by  reafon  that  the  grant  is  void,  and  a  diffeifor  by 
his  claim  nor  otherwife  cannot  qualify  his  eftate.  Br.  Diffeifi% 
pL  78.  cites  24  E.  3.  31.  and  63. 

13*  Mayor  and  commonalty  cannot  dijfeife  another  unlefs  to  the  u/i 
of  them/elves ;  per  Cand.  Contra  it  feems  if  one  enters  for  them 
»y  authority  in  writing  under  their  common  feal,  where  their  enw 
try  is  not  lawful*     Br.  Corporations,  pi.  24*  cites  8  H.-6.  1.  4. 

14.  If  there  be  two  jointenants,  and  the  grantee  of  a  rent* 
charge  diftrains  for  the  rent,  and  one  of  them  makes  refcous, 
they  are  both  diffeifors:  for  a  diftrefs  fbr  the  rent  is  a  demand  in 
law,  and  then  the  non-payment  is  a  denial  and  diffeifin,  but 
he  that  made  the  refcous  is  tthe  only  diffeifor  with  force.  Co, 
Lift.  161.  b. 

15.  If  a  man  enters  into  land  of  his  own  wrong,  and  tales  the 
jpy/lts,  he  cannot  qualify  his  own  wrong  by  faying  he  holds  it  at 
the  will  of  the  owner.    Co.  Litt.  271.  a. 


(K)     Who  fhall  be  faid  a  Diffeifor.  [  107  \ 

By  Command. 

[1.  T?  a  man  commands  %  S.  to  enter  into  certain  land' in  his  Br. Dif- 

*  name,  if  he  hath  right  thereto,  or  in  the  name  of  his  coufin,  f«fin>pl»5* 
if  he  hath  right,  if  J.  S.  enters  accordingly,  yet  if  the  commander  ^JfJe  made 
or  his  couftn  have  no  right,  he  (hall  not  be  a  diffeifor,  but  J.  S.  J.  S.  a  judge 
only  9   for  his  command  was  conditional.     34Aff.  12.  adjudged.]       ofdh!j,r!,htft 

soft  it  was  bis  folly  te*«nter  where  the  commander  had  no  right ;  quod  nota.— —  Br.  Entry  Conge- 
able,  pi.  72.  cites  S.  C.—Fitzh.  AJfife,  pL  315.  cites  S.C.  and  J.S.  who  entered  was  awarded 
thedifflttbr.  • 

£2.  &  if  a  man  fays  to  J.  S.  that  where  his  anceftor  died  feifed  See  fopra, 
df  certain  land,  he  commands  him  to  enter  into  it  in  his  name  if  Jj^  l^Jj^ 
bis  anceftor  died  feifed  of  a  fee,  otherwife  not:  if  J.S.  enters  in  his  there. 
name,  yet  if  the  anceftor  of  the  commander  did  not  die  feifed  of  a  fee, 
J.  S.  only  is  the  diffeifor,  and  not  he  that  commanded  him,  for 
his  command  was  conditional.     34  Aff  12.]    . 

[3.  If  a  man  commands  J.  S.  to  Affeife  J.  D.  and  he  does  it  *Thjsli 
accordingly,    the    commander  is   a    diffeifor  as   well   as   J.  S*  "'^j^1 

*  22  Aff.  99.]  point  being 

there. 

[4.  [S<?]  If  a  man  commands  his  bailiff*  to  make  a  diffeifin,  and  he  Fitah.  Af- 
does  it  accordingly,  the  commander, is  a  diffeifor,     27  Aff.  30.  fife,fJ-*54r 

•  •     •       t  ^  cites  5.  v*. " 

adjudged.] 

[5.  If  a  man  counfels  another  to  male  a  diffeifin,  and  does  it  accord-  Fitth.  Af- 
,inglyj   the  counfellor  is  a  diffeifor.     27  Aff.  30.   adjudged.]  dw's'.  c5.4* 

•—Co.  Litt.  180.  b.  S.  P»  and  that  affile  to  again*  him. 

1 4  £«.  If 
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[6.  If  a  man  makes  a  leaje  for  years  of  the  land  of  Another  out  'of 
the  land,  and  the  lejfee  enters,  the  lejfee  only  is  thfc  difleifor,  and 
not  the  leffor.    P.  10  Ja.  B*   Contra  23  H.  %.  f.  27.] 

\jj.  If  lejfee  at  will  makes  a  leafefor  years,  and  the  lejfee  for  years 
enters,  the  lejfee  at  will  is  the  difleifor,  and  not  the  leflee  for 
years,  for  that  otherwife  the  leafe  for  years  would  be  void.  P. 
9  Car.  B.  R.  between  Blunden  and  Baugh,  in  a  writ  of  error 
upon  a  judgment  in  Banco,  refolved  per  Curiam,  prater  Richard- 
fon,  and  the  judgment  given  in  Banco  by  Richardfon,  then  being. 
chief  juftice  there,  and  by  the  Court,  prxter  Harvey,  reverfed  ac- 
cordingly. Intratur,  Hill.  7  Car.  B.  R.  Rot.  11 06.  This  was 
for  the  manor  of  Blechingly,  which  belonged  to  the  Earl  of 
Nottingham,] 
Br.  Dif-  £8.  If  tenant  at  will  or  Jufferance  makes  a  leafe  for  years,  the 

f(670  cite? '  W**  at  W'H  ani  Unant  at  /"JF*"™6  are  thc  diffeifors,  and  not  the 
s.c. — -    jeflee  for  years.     12  E.  4.  12.  b.  by  all  the  juftices.] 

Fitxh.  Dif. 

fcifin,  pi.  4.  cites  S.  C- 

1 

F.  K.  B.  •   p.  Affife  againft  an  infant  and  others ;  the  difleifin  was  found 

e7p  ty  command  of  the  infant  to  his  own  uje,  but  he  *vas  not  prejenti 

But  a  man  and  the  infant  was  acquitted  of  the  difleifin  by  judgment,  for  he 

of  full  age  cannot  conjent,  and  becaufe  one  came  vi  &  armis  to  make  the  dif- 

difcifo/if  fe^nJ  all. the  *  others  were  adjudged  to  prifon ;   and  fo  fee  of 

he  com-  trefpafs.     Br.  Difleifin,  pi.  35.  cites  12  AfT.  33. 

jnands  an- 
other to  enter  into  land*    Ibid. 

*t  «o8  J    .    ... 

10.  Lord  and  tenant  by  rent-fervice.  The  lord  di/f  rained.  The 
Unant  commanded  N.  to  make  refcous,  who  did  Jo.  The  affife  is  well 
brought  againft  the  tenant  only ;  for  he  is  tenant,  and  is  dif- 
fcifor by  the  command,  and  fo  difleifor  and  tenant  named,  &c. 
Br»  Difleifin,  pi.  54.  cites  29  AflT.  59. 
Lit*.  R«p.  11.  If  a  man  Jays  that  he  will  dijfeife  J.  N.  to  my  ufe,  and  I  Jay 

¥*•  ^f5'     that  I  am  content,  he  is  fole  difleifor,  and  this  is  no  command' 
•ndfays,       but  a  fufferance.     Br.  Difleifin,  pi.  15.  cites  21  H.  7.  35. 

that  a  mate- 
rial implication  will  not  fenre,  as  faying,  do  If  you  will  j  and  fays  it  was  agreed  there,  that  this  Is  no 

difleifin  to  his  ufe. 

» 

12.  If  a  man  dijfeifes  a  Jfranger  to  the  ufe  of  W*  N.  by  my  com- 
mand, it  is  a  tort  in  me.  Per  Pollard.  Br.  Difleifin,  pi.  15. 
cites  21  H.  7.  35. 

13.  If  A.  leafes  the  land  of  J.  JV.  to  me  for  years  rendering, 
rent,  and  the  lejfee  enters  and  pays  the  rent  to  the  leffor,  the  leffor 
is  a  difleifor.     Br.  DitTeifin,  pi.  77.  cites  it  as*  faid  for  law.T. 
25  H.  8.    for  this  countervails  a  command  to  enter,  and  he  wfea 
commands  is  a  difleifor,  quod  nota  by  his  void  leafe. 


(K.  2)      Who   is  Difleifor  by  Failer  of  Record 

pleaded. 

I.     13  E.  i.  cap.  25.     7.F  lit  defendant  fails  to  make  good  the  ^ 

•*  exception  witch  he  pleads,  he  Jhall  be  ad" 
judged  a  difleifor  without  taking  the  affife,  and  Jhall give  to  the  plain-       '   •  ••-' 
tiff  double  damages,  and  Jhall  fuffer  a  year's  imprifonment. 

2.  In  affife  the  baron  and  feme  pleaded  record  in  bar  and  Br.  Affiftt 
failed  at  the  day,  and  the  feme  was  received,  and  was  no  difleifor  P.1*  '*** 
by  the  failure  of  the  record,  notwithftanding  the  ftatute  of  Weft-  alw  ^^ 
minfter  2.  cap.  25.     Br.  Difleifin,  pi.  36.  cites  13  Aff.  1. 

3.  In  affife  if  the  tenant  vouches  record  and  fails  at  the  day,  he  is 
a  difleifor  without  conf effing  the  affife  by  the  Jiatute  of  Wejlminfier  %m 
cap.  25.    Br.  Failer  de  Record,  pi.  5.  cites  15  Aff".  16. 

4.  And  where  a  man  fails  of  his  record  at  the  day,  &c.  he  is, 
not  excufed  to  fay  that  the  juftices  before  whom  the  record  remains 
was  in  Wales,  and  cannot  be  found.  But  by  fome  he  is  excufed 
to  fay  that  the  record  remains  in  C.  B.  which  court  was  always  after 
clofed  fo  that  he  could  not  have  the  record  ,•  quaere.  Br.  Failer  de 
Record,  pi.  5.  cites  15  Aff.    16. 

.5.  In  mortdanceftor  the  tenant  vouched,  and  the  demandant  grant-, 
id  the  voucher,  and  the  vouchee  vouched  record  and  failed  at  the  day, 
and  yet  the  affife  was  not  awarded  of  the  damages  as  in  affife  of 
novel  difleifin,  but  the  affife  was  at  large  upon  the  points,  &c 
For  the  ftatute  fays,  that  by  failer  in  affife  habeantur  pro  dif- 
feifitoribus,  &c.  and  no  diffeifor  is  in  affife  of  mortdanceftor*  Br, 
jailer  de  Record,  pi.  10.  cites  29  AiT.  11. 

6.  If  an  infant  pleads  record  in  affife  and  fails  at  the  day,  he    [  109  J 
{hall  not  be  diffeifor  by  the  ftatute.     Br.  Coverture,  pi,  76.  cites  Bn  Dif- 

6E  *  fettn,pLo*» 

3°  *•  3-  #  cites  S.  C. 

and  Fitxh.  Affife*  443.  and  concordat  33  £.  3.  ibid.  N.  67.  quod  nota.  Br.  Failer  de  Record, 

pi.  13.  cites  S.  C.  and  33  £•  3.  S.P.  accordingly  5  for  corporal  puniihmcnt  ihaU  not  be  againft  am 
infant. 

.  7.  An  infant  (hall  not  be  a  diffeifor  by  failer  of  record,  for  cor* 
poral punjjfhment  (hall  not  be  againft  an  infant*  Br.  Failer  de  Re- 
cord, pi.  I3.'cites  36  E.  3.  and  33  E.  3. 

8.  Attaint  in  affife  the  baron  and  feme  pleaded  record  in  Bank  and 
failed  at  the  day,  and  the  baron  made  default,  and  the  feme  was  re- 
ceived, and  therefore  the  baron  was  adjudged  a  diffeifor  by  the  fta- 
tut^  by  the  failer  of  his  record  5  for  judgment  cannot  be  given 
upon  the  failer  of  the  record  by  reafon  of  the  receipt.  Br.  Dif. 
feiiin,  pi.  72.  cites  1 1  H.  4.   51. 


(L)    Difleifin  by  Officers. 


I 


I»   IP  a  man  recovers  feveral  houfes  in  an  affife,  and  after  the 
*   tenant  reverfes  it  in  a  writ  of  error,  and  a  writ  of  execution 
iffues  to  the  fheriff  to  put  them  inpofeffton  of  the  houfes  which  he 

loft 


toe  jDifrefttt, 

loft  by  the  judgment,  though  the  tertenants  are  Grangers  to  thd 
recovery,  and  therefore  ought  to  be  eufted  without  a  fcire  facias 
againft  them,  yet  if  he  does  execution  putting  them  out  of  pofleflion 
by  force  of  this  writ,  he  (hall  not  be  any  difleifor,  becaufe  he  hatb 
the  direcl  authority  of  the  Court  to  do  it.  P.  15  Ja.  B.  R.  per 
Curiam,  refclved  between  Floyd  and  Bethel.] 
-  [a*  The  fame  iuw  is  in  all  cafes  where  the  execution  is  of  a  judgment 
m  which  the  demand  was  of  a  thing  certain,  if  the  (heriff  make  exe- 
cution of  this  thing,  he  is  no  diflbifor.  P.  15  Ja.  B.  R.  between* 
Floyd  and  Bethel,  refolved  per  Curiam.] 
'  [3.  But  when  the  execution  is  in  tht  generally  without  mention- 
ing any  thing-  in  particular,  there  the  Jberijf ought  to  make  execution 
of  the  right  thing  at  his  own  peril,  otherwife  he  will  be  a  difleifor, 
for  he  is  bound  to  take  notice  thereof,  and  he  hath  no  warrant 
from  the  Court  to  make  execution  but  of  the  right  thing.  Pw 
15  Ja.  B.  R.  between- Floyb  and  Bethel,  rsfolvod  per  Curiam* 
<f  R.  2.  Aff«  71.] 
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(M)  t   In  what  Cafes  a  DiffeHm  of  what  PartJhaU 

be  a  Diflfeifin  of  the  Whole* 

Br.  Aflife,    [1.  TF  a  man  be  diffeiftd  of  part  of  a  ccrody,  this  is  not  any  difleifin 

£.76.  cite.        1  of  the  whole.     22  H.  6.  io.l 
s.  c. J 

Br,  Diflfeifin,  p!«  19.  cites  15, E\. 4..  5,  S»  P.— — If  tbrcowdy  be  to  takr  four  loaves  and  four  flagpaar 
of  drink  every  weak,  he  ii  difleifed»of  the  loaves  ;  this  it-  no  diflfeifin'.  of  the  drink,  but  if  differed  of 
fwo  loaves  only,  this  is  >  difleifin  of  ail  four.     8  Rep.  50.  a.  cites  22  H.  6.  9.  b.  and  12  Aflf.23. 

£iio3 

Br.  Affifc,  [2.  If  a  man  be  difleifed-  of  part  of  the  profits  of  an  office,  tins  i# 
pU?6«-«itei  not  mj  dHfeifih  of  the  whole  office,     la  H.  6.  10.] 

Br.DJfitttn*  pi.  to.  cites  15  E.  4.  S.  P. 

[3.  If  a  man  holds  of  me  20  f.  rent,  and  dijfeifes  me  of  10  s.  there- 
of, this  is  a  difleifin  of  the  whole*     22  H.  d.  10.  b.J 
3r.  Aflife,         r*#  If  a  man  feifed  of  a  manor  which  extends  into  Jeveral  vovnties* 

s: c?  foT*  an^  one  dffi*fes  mttf**  &cr*  ^  one  county,  this  is  not  any  difleifin 
entry  or  H-    of  the  refidue  of  the  manor.     22  H.  6.  1  o.  b.J 

very  of  fei fin 

in  one  county,  in  name  of  things  in  two  coeaties,  fiaaU  not  fan*  but  for  the  one  county  ;  per  Paftoa* 

■  ■     Br.  Difleifin,  pi.  io.  cites  S.  C. 

JJr.  Affife,  y#  If  Jive  coparceners  are,  and  the  one  takes  more  profits  than  he' 
Stasia     wgbt  to  take,  this  is  a  difleifin  to  the  others,  though  he  relinquiflies 

part  to  the  others ;  but  if  the  others  take  this  little  part  itfhall  abate' 

the  writ.     Br.  Difleifin,  pi.  18.  cites  7  Aff.  10. 

6.  Difleifin  of  one  parcel  of  an  office,  or  of  the  profits  of  an  office^ 
is  no  difleifin  of  the  whole,  Br,  Difleifin,  pi,  10.  cites  22  H.  6. 10. 
perPafton. 

7.  If  one  dijfeifes  me  of  part  of  a  houfe,  and  lam  in  poffejfion  of  the, 
refl  of  it,  it  is  at  my  eledtion  whether  I  will  admit  myfelf  out  of  • 
pofleflion  of  the  houJfc  or  not.  Sty.  34  U  Mich,  1652,  CydaUv% 
Spencer  &  sri'% 
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(N)     Where  it  is  purged. 

I.  jF  the  ijfue  in  tail  enters  after  the  death  of  his  anceftor  upon  the 
-*  difcontsnuance  within  age,  and  aliens  in  foe,  he  (hall  not  have 
fcrmedon,  but  dum  foit  infra  atatem,  becaufe  the  dijfeifin  it 
not  purged  by  the  difcontimtance.  Br;  Formedon,  pi.  47.  cite* 
7  £.  4.    19. 

2.  If  a  man  leafes  for  life,  the  remainder  over  fc  another  for  lifef 
|f  he  in  remainder  dijfeifes  tenant  for  life,  and  after  the  tenant  for  lifo 
dies,  he  in  remainder  is  not  now  any  difleifor;  for  by  the  death 
of  the  tenant  for  life,  he  in  remainder  is  now  feifed  by  his 
remainder,  and  the  fee  revelled  to  him  in  reverfion ;  for  there 
he  in  remainder  cannot  enter  after  the  difleifin,  inafmuch  as  ther6 
is  a  mefnc  remainder  between  them*  Br.  Diffeifin,  pi.  74.  cites 
J9H.  6.  22. 

3.  If  a  man  dijfeifes  my  father,  and  I  enter  upon  the  dljfeifor,  an<S 
after  my  father  dies,  now  I  Jball  retain  againft  the  difTeifor,  and 
jet  the  difleifor  may  have  action  of  trefpafs  againft  me  for  my 
firft  entry;  ior  affife  lies  againft  me  in  the  life  of  my  father ;  per 
Brian  and  his  companions.  Brooke  fays  qircere  inde ;  for  dif- 
feifor  cannot  make  title.  And  fo  fee  that  the  defcent  of  the 
right  after  (hall  change  his  matter.  Br.  Difleifin,  pi.  90.  cited 
ai  E.  4.  78. 

4.  If  the  dijfeifes  levies  a  fine  to  afhanger,  the  difleifor  fhall  re-  *  Rep.  5^4 
tain  the  lands  for  ever  5  becaufe  the  diffcifee  againft  his  own  fine  *•  -£r  a; 
cannot  claim;  but  by  the  fine  the  right  is  extinB,  of  which  the  dijfei-  ^^  s.c. 
for  Jball  take  advantage.     Mo.'  423.  pi.  591.  Pafch.  37  Eliz.  ad-  andthefixtb 
judged  both  in  C.  B.  and  in  B.  R.  Buckler  v.  Harvey.  {T^w? 

accordingly— —»Gouldfb.  162.  pi.  96.  Hill.  43  Eliz.  S.  P.  put  by  Coke  Attorney-general  to  the 
Court  j  bat  Pophtm  and  Oawdy  thought  that  difTeifor  fhould  not  take  advantage  of  it.— Mar.  105. 
pL  180.  Reeve  and  Crawley  Jufticet  held  that  this  fine  fhall  enure  only  by  way  of  eftoppd,  and  eftoppeli 
Mod  only  privies  to  them,  and  not  fbangers,  and  therefore  the  difTeifor  here  fhall  not  *  take  benefit  of 
ft,  and  therefore  did  conceive  »  Rep.  56.  a.  to  be  no  law.— Diffcifee  levied  a  fine,  and  declared 
the  ufc  of  it  by  deed  to  (he  conufee.  Bridgman  held  that  this  (hall  not  enure  to  the  difleifor ;  but  if  no 
life  had  been  declared,  then  it  fhould  enure  to  the  ufe  of  the  difTeifor,  and  extinguifh  the  right  of  thq 
difleifee.  Lev.  12S.  Hill.  15  &  16  Car.  a.  at  Lent  affixes  at  Southward.  Peterborough  (Countefs) 
?•  Blodworth* 

5.  If  a  kafefor  life  he  made,  the  remainder  for  life,  the  remain-  By  the  death 
far  in  fee,  and  he  in remainder  for  life  dijfeifes  the  tenant  for  life,  and  jf.^e  *£ 
fhen  tenant  for  life  dies,  the  difleifin  is  purged,  and  he  in  the  re-  wrongful  fee 
mainder  for  life  hag  but  an  eftate  for  life ;  and  fo  note  a  diverfity,  ]■  turned 
where  the  particular  eftate  for  life  is  precedent,  and  when  fubfe-  }£j0e£ate8|!i" 

(juejlt.      Co*Litt,    276.  *•  operation  of 

law*     8  Mod.  53.  Arg* 

6.  Rights,  and  the  purging  of 'wrongful aBs  are  always  favoured  MS.  Rep.. 
in  law,  and  therefore  where  a  difleifiiLor  abatement  is  made,  and  ia'  ^nlls 
the  difleifee  brings  his  eje&ment,  and  has  a  verdid  and  judgment  c.B.  Goo^ 
for  him,  (but  no  execution)  yet  an  entry  being  found  as  being  in  *'tk  V?1** 
the  declaration  pf  eje&inent,  that  entry  mil  f> urge  the  djjfetfin,  and  4€n  *    * 

tk 
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the  continuing  in  poffeffion  afterwards  is  only  as  a  trefpajfor.  See 
Hill.  12  Ann.  B.  R.  Goodtitle  v.  Rifden.  The  cafe  was  as 
follows,  viz. 

In  ejeft*  firm*  the  plaintiff  declared,  that  Brown  Fortefcue, 

13  April  anno  reginae  nunc  9,  diddemife  to  the  plaintiff  two  mef- 

fuages,,  two  gardens,  &c.  with  appurtenances  in  Clauton  in  com9 

Devon'  habend'  a  25  die  ejufd*  mentis  Aprilis  for  ten  years  then 

v   mext  following,  and  that  James  Fortefcue  poftea  fcilicet  eodem  13 

April*  anno  fupradiCk*  did  demife  the  fame  tenements  (as  above), 

&c.  and  alfo  that  Brown  Fortefcue  poftea  fcilicet  eodem  13  die 

Aprilis  anno  nono  fupraditt'  did    demife  the  faid  tenements 

(as  above);  that  by  virtue  thereof  the  plaintiff  entered,  and  was 

poffefled  until  the  defendants  ejeded  him,  &c.     On  not  guilty 

pleaded,  and  upon  a  trial  at  Devon  affifes,  the  jury  find:  a  fpecial 

verdi&j  viz.  they  find  that  Leonard  Pote  was  feifed  of  and  in 

the  premifes  with  the  appurtenances  in  his  demefne,  as  of  fee, 

and  being  fo  feifed  3  Martii,  16  Jac.  1.  by  a  certain  indenture 

made  between  him  of  the  one  part,  and  Richard  Gedge,  and 

John  Mayne,  of  the  other  part,  did  infeoff  the  faid  Richard  and 

John,  habend*  to  them  and  their  heirs,  to  the  ufe  of  Leonard  for 

•  The  true    his  life,  and  after  his  deceafe,  then  to  the  ufe  of  *  M.  the  wife 

?r™  kWM      °^  J°^n  P°te>  f°n  and  heir  apparent  of  the  faid  Leonard  for  the 

iwri)~         term  of  her  life,  and  after  the  deceafe  of.  Leonard  and  M.  to 

which  being  the  ufe  of  the  faid  John  Pote,  and  the  heirs  male  of  his  body 

J5  °!**  lawfully  begotten,  or  to  be  begotten,  upon  the  body  of  the  faid 

fiaioe  for  a    M.  and  for  default  of  fuch  iffue  to  the  ufe  of  the  heirs  males  of 

woman,  it     the  body  of  the  faid  Leonard  Pote,  lawfully  begotten  upon  the 

chjfgcdinto  body  of  Willmot  his  late  wife,  deceafed,  and  for  default  of  fuch 

iffue  to  the  ufe  of  the  right  heirs  of  the  faid  Leonard  Pote.     That 

M.  died  in  the  life-time  of  Leonard,  and  Leonard  died  feifed  of 

fuch  eftate  in  the  premifes  as  aforefaid,  after  whofe  death  the 

faid  John  Pote  entered,  and  was  feifed  in  his  demefne  as  of  fee 

tail,  and  had  iffue  by  M.  Leonard  his  eldeft  fon,  John  his  fecond 

fon,  and  Thomas  his  third  fon;  that  John  Pote  the  father  died 

feifed,  &c.  and  that  the  premifes  defcended  to  the  faid  Leonard 

as  the  fon  and  heir  of  the  body  of  the  faid  John  Pote  the  father, 

begotten  on  the  body  of  M.  whereupon  Leonard  the  Ibn  entered, 

and  was  feifed  in  fee-tail,  remainder  as  aforefaid;  and  being  fo 

feifed  the  faid  Leonard  the  fon,  22  die  Martii  1688,  died  thereof 

feifed  without  iffue ;  that  John  the  fecond  fon  died  in  the  life-time 

of  the  faid  Leonard  alfo  without  iffue.     They  find  that  Leonard 

the  fon  in  his  life-time  married  one  Eliz.  Pine,  who  furvived 

him,    and  immediately   after  his  3eath  entered,    &c«  into  the 

premifes,  and  during  her  life  continued  the  poffeffion  thereof; 

[  112  ]    that  one  John  Truebody  in  her  life-time,  viz.  Trin.  2  W.  &  ML 

in  C.  B.  impleaded  the  faid  Eliz  (after  the  death  of  her  faid  huf- 

band)  &  aP  in  a  plea  of  trefpafs  and  ejc&ment  (inter  aP)  of  the 

premifes  upon  the  demife  of  the  faid  Thomas  Pote,  narrando 

verfus  eos  inde  (inter  al')  modo  &  forma  fequen'  videlicet  Devon* 

ff.  Johannes  Raw,  Eliz.  Pote,  &  aP  attach'  fuerunt  ad  refpond* 

Johanni   Truebody  gent'  de  placito  quare  vi.  &    armis  quinq* 

•    ^  mefuag* 
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3^eftlag,,  &c.  quae  pTaedicY  Tho.  Pote  dimififlet  ad  terminum, 
Ice.  intraverunt  &  ipfum  Johanncm  Truebody  a  firma  fua  pre- 
dict' ejecerunt,  &c.  et  unde  idem  Johannes  Truebody,  &c.  ad 
tunc  querebatur  quod  cum  praedicV  Tho.  Pote  i  Aprilis  a  W. 
&  M.,  &c.  dimiMet  eidem  Johanni  Truebody  tenementa  pnediflt' 
&c.  habend"  eidem  Johanni  Truebody  a  25  die  Martii  tunc  ult*  j 

preterit'  ufque  finem  termini  quinq'  annorum  ex  tunc  prox* 
fequen'  plcnar'  complend'  &  finiend'  virtute  cujus  quidem  di- 
miffionis  praedicV  Truebody  iri  tenement*  predicl',  &c.  intravit 
&  fuit  inde  pofieffionat'  &  fie  inde  pofieffionat'  exiften'  predicY 
Johannes  Rawe  &  al'  poftea  fcilicet  eodem  1  die  Aprilis  anna 
fecundo  fupradi£t'  apud  Clauton,  &c.  vi  &  armis,  &c.  in  tene- 
menta, &c.  Cum  pertinentiis  quae  prefab  Thomas  Pote  eidem 
Johanni  Pote  in  forma  predicY  dimifit  ad  terminum  qui  nondum- 
preteriit  intraverunt  &  ipfum  Johannem  Truebody  a  firma  fua 
predicY  ejecerunt,  &c,  Upon  not  guilty  pleaded  and  iflue  there- 
upon, in  quo  quidem  placito  tain?  procefs'  fuit  in  eadem  Cur., 
Sec.  quod  poftea  fcil'  term'  San&i  Mich,  anno  fecundo  fupradicY 
predicY  Johannes  Truebody  per  Cons'  ejufdem  Cur.  recuperaviC 
verfus  prefab  Johannem  Raw,  Eliz.  Pote  &  al'  terminum  fuum 
praedi.cY  (inter  aP)  de  &  in  tenement'  predicY  cum'  pertin',  &c. 
ad  tunc  ventur*  &  fuper  inde  Johannes  Truebody  petiit  breve 
didorum  nuper  regis  &  reginae  de  habere  fac'  eidem  Johanni 
Truebody  pofleffion'  termini  fui  predicY  ad  tunc  ventur*  de  &  in 
tenement'  praedicV,  &c.  per  ipfum  fie  ut  prafertur  rccuperat* 
prout  per  record  &  procefs',  &c.  They  further  find, 

that  after  the  faid  judgment,  and  before  any  entry  by  the  (aid 
Thomas  Pote,  or  by  the  faid  John  Truebody,  a  fine  was  levied  a 
,<Ue  San&i  Mich*  in  Tr'  feptiman'  anno  regni  W.  &  M.  fecundo 
between  John  Fortefcue  jun.  gen'  que^,  and  the  faid  Thomas 
Pote  deforc'  of  the  faid  prem  fes,  &c.  unde  placitum  convention' 
9  fad'  inter  eos,1  &c.  fcil'  quod  the  faid  Tho.  Pote  did  acknowledge 
the  faid  premifes  to  be  the  right  of  the  faid  John,  ut  ilia  quae 
idem  Johannes  habuit  de  {tano  ipfius  Thomae,  &c.  prout,  &c. 
They  further  find,  that  the  faid  fine  levied  of  the  premifes  was, 
and  by  a  certain  indenture  dated  1  die  Maii,  annotertio  W.  &M. 
and  made  between  the  faid  Tho.  Pote  of  the  one  part,  and  the 
faid  John  Fortefcue  of  the  other  part,  was,  at  the. time  of  the  levy- 
ing thereof,  to  have  been  had  and  levied  to  the  ufe  of  the  faid 
"JThomas  Pote  and  his  heirs  for  ever ;  that  the  faid  Thomas  Pote 
afterwards,  fcil'  2  die  Junii,  anno  5  W.  &  M.  entered  upon  the  • 
faid  premifes,  and  was  thereof  feifed,  &c.  and  being  fo  feifed,  he 
the  fame  day  by  an  indenture  made  between  him  of  the  one  part, 
and  the  faid  Brown  Fortefcue  of  the  other  part,  and  then  fealed 
and  delivered  by  the  faid  Thomas  upon  the  faid  premifes,  &c. 
in  confideration  of  500 1.  paid  to  him  by  the  faid  Brown  For- 
tefcue, did  demife  to  the  faid  Brown  Fortefcue  the  fame  pre* 
mifes,  &e.  habend'  for  the  term  of  xooo  years,  by  virtue  whereof 
the  faid  Brown  Fortefcue  entered,  and  was  pofieued,  &c. 
They  further  find,  that  the  -faid  Eliz.  Pote  poftea  fcil'  26  die 
Martii  anno  Domini  17 jo  died}  and  that  after  her  death  the  faid  • 
%.-...  6  Anthony 
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Anthony  Rifdon,  and  others,  ventured  into  the  faid  premftcs, 
and  were  thereof  feifcd,  &c.  and  that  afterwards  the  faid  Brown 
Fortefcue,  by  virtue  of  die  faid  demife,  entered  into  the  premifes, 
'  &c.  and  was  thereof  feifed,  &c.  and  being  fo  poflcffcd,  poftea 
fcir  die  &  anno  in  narr*  inde  mentiohat'*  did  demife  to  the  faid 
[  113  ]  George  Goodtitle  the  premifes,  &c.  That  the  faid  George 
Goodtitle  by  virtue  of  the  faid  demife  entered,  &c.  and  was 
poflefied,  &c.  upon  whofe  poffeffion  the  faid  Anthony  &  aP  re- 
entered &  ipfum  Georgium  a  firma  fua  praedid',  &c.  inde  ejece- 
rtint  prout  idem  Georgius  interius  vcrfus  cos  inde.  qtjeritur 
fed   utrum,  &c. 

This  fpecial  verdift  was  argued  Pafch.  12  Ann.  by  Serjeant 
Prat  for  the  plaintiff,  arid  Serjeant  Hooper  for  the  defendant  ?  and 
in  Mich,  term  following  it  was  argued  by  Serjeant  Pengelly 
for  the  plaintiff,  and  by  Serjeant  Chefliire  for  the  defendant; 
and  in  Hill,  term  following  the  court  of  C.  B.  fciT  Lord  Trevor 
Ch.  J.  Blencowc,  Tracy,  and  Dormer,  gave  judgment  for  the- 
plaintiff. 

The  Ch.  J.  delivered  the  opinion  of  the  Court  as  follows,  viz. 
that  upon  this  fpecial  verdid  three  queftions  had  been  made  and 
argued  at  the  bat ;  ift,  Whether,  as  this  fpecial  verdiffc  was  found, 
Elizabeth  Pote,  who  was  the  wife  of  Leonard  Pote,  muft  be 
taken  to  have  entered  by  difleifin  or  abatement,  and  to  have  gain- 
ed an  inheritance  by  wrong  ?  Whether  this  entry  muft  imply  a 
difleifin  or  entry  by  abatement,  or  muft  be  fuppofed  to  be  a 
wrongful  entry  to  him  who  had  the  right? 

In  the  next  place,  Whether  the  recovery  in  the  eje&ment  that 
was  profecuted  by  Thomas  Pote  againft  Elizabeth  (fuppofing  there 
had  been  a  difleifin),  has  not  purged  that  difleifin,  and  re-vefted 
the  eftate  in  Thomas  ?    And, 

3<Uy,  Admitting  there  was  a  difleifin  to  him,  and  that  that  <&£» 
feifin  was  not  purged,  then  whether  the  fine  levied  by  him,  who 
was  difieifed,  to  John  Fortefcue,  who  was  a  ftranger  and  had  now 
thing  in  the  eftate,  did  not  work  by  way  of  extinguifhment,  and 
for  the  benefit  of  the  defendant,  the  right  of  the  leflbr  of  the 
plaintiff  being  extinguiihed  by  the  fine  ? 

Thefe  were  the  queftions  argued  at  the  bar.    Now  if  either  of 
them  be  with  the  plaintiff,  he  has  a  good  title ;  for  if  there  were 
no  difleifin,  or  if  the  difleifin  was  purged,  or  if  there  was  no  ex- 
tinguiflunent  by  the  fine,  it  is  plain  he  had  a  good  tide,  unlefs  it ' 
had  been  deftroyed  by  thefe  wrongful  a&s. 

That  as  to  the  firft  queftion,  whether  it  was  a  difleifin  or  not, 
and  as  to  the  third  queftion,  whether  the  fine  levied  by  a  difleifee 
to  a  ftranger,  to  the  ufe  of  him  and  his  heirs,  did  work  by  way  of 
extinguishment  or  not,  the  Court,  as  to  either  of  them,  would 
{lot  deliver  any  opinion  at  all ;  but  upon  the  fecond  queftion  the 
Court  were  of  an  opinion,  that  the  recovery  in  ejedment  had  purged 
the  difleifin.  When  an  eje&ment  is  brought,  the  plaintiff  declares 
upon  an  entry,  ift,  He  declares  of  a  demife  or  leafe  made  to  him 
by  his  leflbr,  and  then  of  an  entry  by  the  plaintiff,  and  then  that 
afterwards  the  defendant  entered  upon  him  and  eje&ed  him  ; 

now 


«*ow  all  this  Is  confcffed  by  the  rule  of  the  Court,  2nd  this  confef* 
fcon  is  in  nature  of  an  eftoppcl,  that  the  entry  will  purge  the  dif- 
fe£n,  therefore!  after  a  recovery  in  eje&ment,  the  plaintiff  or  his 
leffor  may  bring  an  a&ion  for  the  melhe  profits  from  the  time  of 
that  entry.  This  is  the  conftant  pra&ice,  the  defendant  has  con- 
feffed the  entry  $  as  to  himfelf  he  is  concluded  from  denying  it 
afterwards,  he  is  accounted  a  trefpaffor,  and  the  mefne  profits 
ihall  be  recovered  againft  him* 

There  is  nothing  plainer  in  die  law,  than  that  rights,  and  the 
purging  of  wrongful  atts,  are  always  favoured ;  therefore  where 
the  plaintiff  has  recovered  his  eftate,  and  an  entry  is  found  by  the 
jury,  that  entry  purges  the  difleifin,  and  the  continuer  in  pofieflion 
afterwards  is  but  as  a  trefpaffor,  though  there  was  a  difleifin  it  is 
now  purged  }  but  whether  there  was  a  diffeifor  or  not,  or  whether 
fine  levied  by  a  diffeifec  will  extinguifh  the  right,  it  is  not  necef-  [114! 
fary  in  this  cafe  for  the  Court  to  give  any  opinion  upon  at  all ;  fo 
the  plaintiff  mult  have  his  judgment.  Judgment  pro  quer*  per 
tot.  Cur. 


(O)     What  A&ions,  &c.     Difleifee  may  have 

agaiaft  Strangers* 

I.  TF  the  Unant  of  the  land  with  warranty  be  diffeifed  by  a 
*  ftranger,  he  (hall  not  have  this  writ  during  this  difleifin, 
becaufe  he  is  not  tenant  of  the  land  during  the  difleifin,  and  the 
writ  fuppofes  him  tenant.  1 1  H.  3.  Rot.  3.  between  Simon  of 
Abendun  and  Reginald  de  Messebury  agreed  and  adjudged. 
2  Roll.  Warrantia  Chart*  (D),  pi.  6. 

2.  So  if  a  jhranger  takes  unjufHy  redditum  terra  (that  is,  as  it 
feems,  takes  the  profit  of  the  land,  by  which  is  intended  a  dif- 
feifin)  from  the  tenant,  or  of  the  tenant,  he  (hall  not  have  this 
writ ;  for  he  may  have  hi/  ajjife  if  he  will.  1 1  H.  3.  adjudged* 
0.  Roll.  Warrantia  Charts  (D),  pL  7. 

(P)    What  Charge  of  Diffeifor  ihall  bind  Difleifee. 

i.  VfOungeft  fon  difleifes  the  elder.  In  affife  or  other  a&ion 
*  it  is  found  by  falfe  oath  againft  plaintiff1.  Then  the 
youngeft  grants  a  rent-charge,  and  dies  without  iflue.  Before 
.attaint  brought  he  muft  hold  the  land  charged ;  for  he  comes  in. 
mw  as  heir  to  bis  brother.  The  attaint  is  gone  by  his  death,  and 
no  remitter  contrary  to  the  recovery.     D.  5.  b.  pi.  i.   Trin. 

24  H.  8. 

2.  Diffeifor  leafes  for  life,  and  grants  reverfion  to  djfejfee.  Dif- 
ieifee  accepts  the  rent  of  lefTee.  Quaere,  if  difleifee  (hall  ouft  leflee  ? 
D.  30-  b.  pi*  207.  Hill.  a8  H.  8.  in  Cane.  Compton  v.  Brent. 1 
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(Q^)  Power  of  Diffeifee  or  Diffeifor  as  to  Strangers. 

I,]F  a  man  is  diffeifed,  and  the  diffeifor  makes  feoffment,  and  the 
-*   diffeifee  re-enters,   he  ftiall  have  a&ion  of  trefpafs  as  well 
againft  the  difTeifor  as*  againft  the  feoffee,  and  recover  all  his  da- 
mages, fo  that  by  divers  writs  every  one  (hall  be  charged  for  his  * 
time  of  the  damages.    Br.  Trefpafs,  pi.  31.  cites  33  H.  (5.  46". 

2.  If  diffeifor  takes  the  beafts  of  a  ftranger  damage-feafant  upon 
the  land,  and  after  diffeifee  re  enters,  yet  diffeifor  may  juftify  the 
keeping  the  beafts  taken  before  the  re-entry,  till  agreement  be 
made  with  him.  Kelw.40.  pi.  3.  Mich.  17  H.  7. 
£1153  3.  A  diffeifor  makes  a  leafe  for  life  or  years,  the  diffeifee  fhall  not 
have  a£rion  of  trefpafs  w  &  armis  againft  him,  becaufe  he  comes 
in  by  title.  For  this  fifiion  of  law,  that  the  franktenement  hath 
always  been  m  the  diffeifee,  (hall  not  have  relation  to  make  hint 
that  comes  in  by  title  to  be  a  trefpaffor  vi  &  armis.  Afg.' 
Godb.  318.  cites  n  Rep.  51.  [Mich.  12  Jac] 

4.  If  a  man  enters  on  another,  and  makes  a  leafe  for  life,  he 
gams  a  reverfion,  and  fhall  maintain  an  aftiofi  of  wdflc.  Arg. 
Godb.  318.  pi.  417.  Pafch.  21  Jac.  in  Scacc, 


(R)     Writ  and  Pleadings. 

X.  I F  five  coparceners  are,  and  the  one  tales  more  of  ike  profits 

-**  than  he  ought  to  take,  this  is  a  diffeifin  to  the  others,  though 

he  relinquifhes  part  to  the  others,  but  if  the  others  take  this  little 

part,  it  fhall  abate  the  writ.     Br.  Diffeifin,  pi.  18.  cites  7  Aff.  10. 

2.  In  afEfe,  if  diffeifor  named  in  the  writ  comes  in  proper  perfon, 
he  may  plead  in  abatement  of  the  writ*  Br.  Diffeifin,  pi.  20.  cites 
8  Aflf  2. 

3.  In  mortdanceftor  of  rent,  tint  pernor  of  the  rent  was  not  fuf-K 
fered  to  plead  hors  de  fan  fee,  and  therefore  it  feems  that  this  is  only 

for  the  tertenant.     Br.  Diffeifin,  pi.  80.  cites  12  Aff.  38. 

But  it  feems,  2  H.  (J.  1.  thatftranger  to  the  avowry  (hall  plead  this 
plea  well,  but  there  he  had  intereft  in  the  land,  contra  of  pernor. 
Br.  Diffeifin,  pi.  80. 

4.  A  diffeifor  jhatl  not  plead  recovery  bt  abatement  of  the  writ, 
neither  by  conclufton,  nor  mifnofmcr,  nor  otherwife,  without^*wwg-' 
the  record  immediately ;  for  ne  cannot  lofe  the  land  by  failure  of: 
record,  as  the  tenant  may  \  therefore  the  affife  was  awarded  im- 
mediately 5  quodnota.     Br.  AfEfe,  pi.  413.  cites  P.  20  E.  3. 

5.  The  diffeifor  fhall  not  plead  record  in  abatement  of  the  writ, 
fior  by  conclufton  s  per  Skipwith.  But  per  Grene,  diffeifor  fhall 
pjead  mifnofmer  of  the  plaintiff,  or  that  the  feme  plaintiff  is  covert  &j- 
ron.     But  Shard  e  contra  of  the  coverture,  nor.  record  unlefs*  he 

Jhews  it  immediately ;  for  if  {he  record  be  denied,  he  cannot  lofe 
the  land  by  failer  of  the  record ;  per  Thorpe,  diffeifor  may  plead 

that 
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that  he  was  auterfoits  acquit  of  the  diffeiftn.     Br.  Difleifin,  p    $£♦ 
cites  20  E.  3.  Fitzh.  120. 

6.  Praecipe  quod  reddat  againft/xmwr^/*//^  rent,  who  faid  that 
he  t/  tat«*r  ^w»  &?w/*  wf  of  which,  &c.  <ww/  W.  .AT.  wo/  named \  is 
tenant  of  the  other  houfe  out  of  which,  &c»  abfque  hot  that  he  is  pernor 
cf  any  rent  of  this  houfe,  and  a  good  plea,  and  the  demandant  was 
compelled  to  maintain  his  writ ;  for  if  there  is  not  all  the  tenants 

-  nor  pernors  named,  this  is  not  well*     Br.  Difleifin,  pL  73.  cites 
2*  E.  3.  24. 

7.  Entry,  fuppofing  that  the  tenant  entered  by  W.  and  K.  his  feme, 
and  the  tenant  faid  that  thefemis  name  was  J.  prift  \  and  the  de- 
mandant was  compelled  to  maintain  his  writ  that  her  name  was 
JL  for  known  by  the  one  name  and  the  other  is  no  plea,  Br.  Enter  en 
leper,  pi.  16.  cites  21  E.  3.  47,  48. 

8.  In  affife,  difleifor  (hall  not  plead  ancient  demefite,  nor  any 
but  the  tertenant,  and  he  who  takes  upon  him  the  tenancy,  quod 
nota.    Br.  Difleifin,  pi.  83.  cites  21  AC  2. 

9.  In  affife,  difleifor  (hall  not  plead  that  the  plaintiff  was  feifed    f  116"  1 
the  day  of  the  writ  purcbafed ;  for  this  is  for  him  to  plead  who 

takes  upon  him  the  tenancy,  quod  nota,    by  award.     Br.  Dif- 
feifin,  pi.  44.  cites  26  AiT.  49. 

10.  AJftfe  again/}  B.  and  A.  and  JB.  pleaded  to  the  affife  as  tenant 
of  the  franktenement ;  and  A*  pleaded  that  the  plaintiff  was  feifed 
of  the  franktenement  the  day  of  the  writ  purchafed,  and  yet  is,  where  ' 
the  plaintiff  br.d  elecled  B.  for  tenant  before,  and  from  hence  it 
feexns  that  the  difleifor  may  plead  this  plea  to  the  writ,  quod  nota. 
Br.  Difleifin,  pi.  51.  cites  28  AfT.  41. 

xi.  In  affife,  it  was  faid  by  Afcue  J.  that  among  the  aflifes 
anno  28,  is,  that  bailiff  nor  difleifor  cannot  plead,  that  there  are 
two  vills  of  the  fame  name  in  the  fame  county,  and  none  without  ad* 
dition.     Br.  Difleifin,  pi.  9. 

12.  In  affife,  the  bailiff  of  the  difleifor  pleaded,  that  the  plaintiff 
never  bad  any  thing,  and  if,  &c.  mil  tort.  Fifli  faid  his  mailer 
had  nothing  in  the  franktenement,  therefore  he  (hall  not  have  the 
plea,  and  the  opinion  of  the  Court  was  with  him,  and  therefore 
itfeems  that  the  difleifor  fhall  not  have  the  plea.  Br.  Difleifin, 
pi.  49.  cites  28  Aff.  24. 

13.  It  was  the  opinion  of  the  Court,  that  the  difleifor  (hall  not 
plead,  that  there  are  two  S.'s  in  the  fame  county ,  fcil.  Great  S.  and 
Little  S.  and  none  without  addition,  judgment  of  the  writ,  ncr 
other  plear  but  mifmfmer  of  his  proper  natne,  and  fo  was  the  opinion 
of  the  Court ;  and  it  feems  that  thefe  words  (no  other  plea)  are 
intended  no  other  plea  of  mifnofmer,  but  mifnofmer  of  his  proper  name. 
Br.  Difleifin,  pi.  50.  cites  28  Aff.  38. 

14.  In  aflife,  the  tenant  pleaded  in  bar  by  Jlatute  made  by  himfelf 
to  the  plaintiff,  who  had  the  land  after  in  execution  by  extent,  which 
plaintiff  was  after  condemned  at  the  fttit  of  Q.  in  40  /.  and  this  land  de- 
livered in  execution  by  elegit,  as  a  chattel,  which  ejlate  C.  the  de- 
fendant has.  The  plaintiff  faid  that  he  had  the  land  in  execution  by 
the  Jlatute,  ut  fupra,  and  was  feifed  till  by  the  defendant  dilTeifcd, 
abfque  hoc  that  C.  had  ever  any  thing  in  this  land,  priit,  and  tht 

Vol.  IX.  K  othar 
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other  e  contra 5  and  fo  fee  that  in  pleading  by  tenant  by  ftatate*' 
merchant,  he  fold  that  he  was  feifed,  and  yet  it  is  only  a  cbattth 
Br.  Affife,  pi.  348.  cites  38  Aff.  4. 

1  j.  Diffeifor  made  feoffment  to  a  feme  fole,  -who  took  baron,  and 
writ  of  entry  was  brought  againft  both,  fuppofing  that  the  feme  entered 
by  the  diffeifor y  and  not  that  the  baron  and  feme  entered  by  the  diffeifor, 
and  the  writ  awarded,  quod  nota ;  and  it  feems  that  the  writ  had 
been  good  alfo,  if  the  entry  pf  both  had  been  fuppofed  by  the 
diffeifor  of  this  part,  contra  of  the  part  of  the  demandant,  as  in 
5  H  7*    Br.  Euter  en  le  per,  pi.  34.  cites  39  £.  3.  25. 

16*  Affife  byharon  and  feme,  quod  difleifivit  eos,  the  defendant 
fa\d  that  he.  himfelf  was  feifed  in  fee,  and  leafed  to  B.  C.for  life,  wha> 
aliened  to  the  feme  and  her  firfi  baron  i>  the  plaintiff  made  other  title% 
upon  which  they  were  at  iffue  out  of  the  point  of  affife,  viz.  that 
the  leflee  had  fee,  and  found for  the  plaintiff,  and  that  the  feme  was 
feifed  and  diffeifed  before  the  efpoufals,  and  that  the  baron  never  bad 
fetfin ;  Hache  demanded  judgment  of  the  writ,  which  is,  quod 
diffeifvit  eos,  where  the  baron  was  not  feifed,  &  non  allocatur,  but 
feifin  awarded  to  the  plaintiff,  for  an  oufler  was  confeffed  by  the 
defendant  in  his  plea  before,  and  therefore  ought  not  to  have  in- 
quired of  the  feifin  and  difleifin,  and  fo  the  yerdidl  void.    Br.  Af- 
fife, pi.  369.  cites  44  Aff.  6. 

17.  Entry  in  the  poll  of  diffeifm  to  the  brother  of  the  demand* 
ant,  the  tenant  pleaded  feoffment  of  this  fame  brother  to  J.  N. 
que  eftate  he  has,  judgment  fi  oBio,  and  held  a  good  bar;  quod 
mirum !  for  it  feems  argumentative*  Br.  Enter  en  le  per,  pi.  10. 
cites  2  H.  4.  19. 
1 117  J  18.  Writ  of  entry  fur  diffeifm  made  to  J.  N.  the  tenant  pleaded 
feoffment  of  this  fame  J.  N.  made  to  another,  que  eftate  he  has,  and 
held  a  good  bar  ;  quod  mirum  !  for  it  feems  only  argumentative. 
Br.  Bar,  pi.  14.  cites  2  H.  4.  19. 

19.  Feme  covert  is  enfeoffed,  writ  of  entry  is  brought,  fuppofing 
the  entry  to  be  by  baron  and  feme,  as  land  cannot  revert  to  the  feme 
covert  but  to  the  baron  alfo  :  but  otherwife  it  (hall  be  where  the 
feme  enters  and  after  takes  baron,  fo  that  he  finds  the  feme  feifed  ; 

for  there  the  writ  of  entry  Ihall  fuppofe  the  entry  of  the  feme  only. 
Br.  Enter  en  le  per,  pi.  12.  cites  7  H.  4.  17. 

20.  Pernor  of  the  profits  ihall  not  plead  ancient  demefne,  nor 
releafe  of  right,  fine,  recovery,  nor  fuch  like,  by  que  eftate,  as  it 

•  On    i«  feems,  unlefs  in  fpecial  cafes ;  but  he  may  plead  all  aclions,  or 

(dificrenfc).  traverfe  the  *  diffeifm,  or  the  pernancy  of  the  profits,  &c.     Br.  Dif- 

feifin,  pi.  91.  cites  1  H.  5.  Fitzh.  381. 

But  ibid,  21.  In  writ  of  entry  fur  diffeifin  made  to  the  anceftor,  the 

f.  8.  fays,  writ  was,  qua  clamat  effe  jus  et  hareditatem  fuam,  by  which  the 

oHntrufion  w"*  was  a^atc^-    Thel.  JDig.  105.  lib.  10.  cap.  14.  f.  1.    cites 

upon  ^e  Mich.  20  E.  2.   Brief,  851.  but  cites  10  H.  6.  contra, 

poiFeifi  m  of 

his  anceftor,  and  in  every  writ  where  a  man  demands  a  fee  fimple  upon  the-  poflcfljon  of  his  anceftor, 
he  ought  to  have  tbefe  words,  quae  clamat  effe  jus  et  hered*  fuam,  cites  the  Regifter,  2i8,  129.  but 
cont.a  in  Nat.  JheT.  291.  but  m  00  writ  of  bis  owa  po&JfioB,  units*  ia  cui  in  vtu.  Micb. 
10  H.  6.  9. 

22.  In 
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22.  In  trefpafs,  iffuc  was  tendered  that  7.  N.  defendant  did  not 
iifeije  the  plaintiff' to  the  ufe  of  W.  P.  and  the  other  c  contra,  and 
by  Danby  and  Davers  it  is  negativexpregnant  j  but  if  he  fays  that 
non  diffeifiv'it  modo  &  forma,  it  is  good  to  all  intents.  Br.  Nega- 
tive, &c.  pi.  e%  cites  33  H.  6.  37. 

23.  In  affife,  they  were  adjourned  for  variance  between  the  writ  Br.  Affife, 
and  the  patent,  to  Weftminfter,  and  there  to  H.  fuch  a  day,  at  PL  '4-  «** 
which  day  the  parties  appeared,  and  the  one  defendant  took  the 

tenancy  upon  him,  and  pleaded  in  bar,  and  the  other  faid  that  the 
plaintiff  after  the  lafi  continuance  had  entered  into  parcel  of  the  land 
put  in  view  and  now  in  plaint,  and  demanded  judgment  of  the  writ, 
and  there  it  is  agreed  that  the  diffeifor  mall  have  this  plea  to  the 
writ.     Br.  Difleifin,  pi.  1.  cites  35  H.  6.  11,  12. 

24.  And  it  is  faid  that  hejhall  have  every  plea  which  goes  in  ex-  Br.  Affife, 
cufe  of  damages,  as  this  plea  does,  and  every  plea  which  goes  in  bar  P1*  !4«  «ie» 
and  does  not  meddle  with  the  right  of  the  land,  as  releafe  of  all  aclions     "    ' 
ferfonal;  quod  nota,  it  is  agreed  that  this  is  a  good  bar  in  affife, 

hut  he  (hall  not  plea,d  releafe  of  all  the  right,  for  this  goes  to  the 
right  of  the  land.     Br.  Diffeifin,  pi.  1.  cites  35  H.  6. 

25.  But  per  Prifot  and  Finch,  he  may  plead  to  the  writ,  that  Br.  Affife, 
at  another  time  the  plaintiff  brought  writ  of  a  higher  nature  againfi  J!1,  '4-  CI« 
him,  and  he  may  plead  that  no  tenant  of  the  franktenement  named  in     *    * 

the  writ,  and  that  the  plaintiff  has' nothing,  unlefs  jointly  with  one 
J.  N.  not  named  in  the  writ,  who  is  in  full  life  ;  for  thofe  pleas  do 
not  go  in  extinguijbment,  but  in  excufe  of  damages,  and  therefore  by 
the  entry  into  part  the  affife  is  gone,  and  he  cannot  recover  any 
damages.  And  fo  fee  that  entry  into  part  goes  to  all  the  writ ;  for 
the  damages  afe  entire,  quod  nota,  by  which  the  plaintiff  faid  that 
he  did  not  enter,  and  the  others  e  contra.  Br.  Diffeifin,  pi.  i. 
cites  35  H.  6.  ir,  12.  and  fays  fee  14  H.  6.  fol.  in  fine,  and 
afrAff.  41. 

26.  In  praecipe  quod  reddat  the  tenant  faid  that  J.  S.  wasfeifcd 
till  by  him  diffeifed  before  the  writ  purchafed,  which  J.  S.  has  entered 
upon  him  pending  the  writ ;  judgment  of  the  writ,  and  a  good 

plea.     Br.  Diffeifin,  pi.  101.  cites  5  £•  4.  5,  6.  and  fuch  a  plea    [  u8  1 
was  awarded  good  anno  15  E.  4.  and  fo  fee  that  for  his  advantage 
to  abate  the  writ,  &c.  the  tenant  may  confefs  a  diffeifin  to  a  f  ranger. 
Br.  Diffeifin,  pi.  101. 

27.  A  man  may  confefs,  that  he  himfelf  did  a  diffeifin  for  his  be-  Ai  in  dower, 
«fit.     Br.  Diffeifin,  pi.  n.  cites  ic  E.  4.  c.  l}**ten*nt, 

*   r  "*  /aid  that  be- 

fin  the  torit  pxrebajed  A.  B.  Vtat  Jeijed  in  fet9  till  by  tbh  Unant  dtjfeifed^  and  that  the  \otb  day  of 
OBeber  A.   re-e*tereJ,  judgment  of  the  writ,  and  a  good  plea  per  tot.  Cur.     And  it  is  no  replication 
that  A*  entered  by  covin  }  tor  his  entry  waa  lawful,  and  a  man  cannot  do  right  by  covin,     Br*  Brie/, 
pi.  192.  (bis)  cites  15  E.  4.  4.  . 

28.  In  affife  againfi  diffeifor  and  tenant,  the  diffeifor  may  plead  to 
the  diffeifin,  and  in  bar  and  in  excufe  of  the  tort,  but  he  cannot  meddle 
with  the  land ;  for  the  tenant  only  fliall  plead  to  the  right  of  the 
tenancy.     Br.  Diffeifin,  pi.  75.  cites  13  H.  8.  14.  Per  Bruduel. 

29.  And  in  affife  againfi  pernor  and  tenant,  the  tenant  iliall  plead  - 
a  discharge  of  the  tenancy  only  ;  but  the  pernor  may  plead  to  the 
tort,  apdfhall  intitle  himfelf  to  the  rent  out  of  it  if  he  can.     Br.  Di£» 
feifin,  pi.  75.  cites  13  H.fl.  14.     Per  Brudncl. 
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(S)     Pleadings.     What  Plea  is  a  Confefllon  of  a 

Difleifin. 

X.  |N  aflife,  they  ate  at  iflue  Upon  hors  defonfee;  the  feifin  and 

*  dilTeiiln  (hall  not  be  inquired  j  for  it  is  confefled  implicative 

by  the  plea,  quod  nota  bene.  Br.  Aflife,  pi.  429.  cites  10  E.  3.  41. 

2.  In  aflife,  the  tenant  pleaded  a  deed  in  bar,  and  waved  it,  there 
the  aflife  fhall  riot  inquire  of  the  dUteiGn,  but  only  of  the  feiGn ; 
for  he  is  difleifor  by  his  plea ;  per  Parninge.  Br.  Aflife,  pi.  416. 
cites  M.   13  E.  3. 

3.  Releafe  pleaded  by  the  defendant  is  a  confefEon  of  the  difleifin, 
fo  that  the  feifin  and  difleifin  fhall  not  be  inquired*  Br.  Aflife, 
pi.  417.  cites  22  E.  3.  4. 

(T)     Entry  in  the  per,  &c.     Pleadings, 

Ifc  rpNTRY  brought  by  a  feme,  in  that  the  tenant  -had  not  entry 
*~*  unlefs  by  the  fame  feme,  and  the  tenant  faid  thatjhe  and  her  baron 
demifed  to  him,  judgment  of  the  writ  and  a  good  plea,  and  (he 
put  to  her  cui  in  vita ;  for  it  was  in  writ  of  entry  ad  terminum 
qui  prateriit.  It  feems  that  fhe  may  enter  if  there  be  no  defcent 
after  the  difcoverture.  Br.  Entry  en  le  per,  pi.  43.  cites  6  E.  2< 
Itinere  Cant* 

2.  If  writ  of  entry  be  brought  in  the  pofl  which  may  be  within  the 
degrees  it  fhall  abate.  So  if  it  be  brought  in  the  per,  or  in  other 
degree  within  the  degrees  where  it  (hould  be  in  the  poft,  this  (hall 
abate.  Br.  Enter  en  lc  per,  pi.  39*  cites  Vet.  N.  B.  tit.  Brief 
de  non  compos  mentis,  and  Brief  de  Entry  dum  fuit  infra  aetatem, 
and  Fitzh.  tit.  Brief,  286.  438.  and  440.  and  17  E.  3. 

3.  Entry  fur  difleifin  againfi  a  man  and  his  feme  in  the  quibus, 
the  feme  not  having  entry  unlefs  by  R.  who  wrongfully,  &c.  diffcifed 

f  1 19  ]    his  father,  and  not  fuppofmg  the  entry  of  the  baron,  and  yet  the  writ 
awarded  good,  and  if  the  baron  aliens  and  retakes  to  him  and  his 
feme,  yet  this  (hall  not  change  the  degrees  •,  for  the  feme  is  re- 
mitted.   Br.  Entre  en  le  per,  pi.  25.  cites  39  E.  3.  25. 

4.  Entry  fur  difleifin  of  rent,  the  tenant  made  bar  ofreflt-charge9 
and  the  demandant  made  title  to  the  rent-fervice,  and  good  per  Cur. 
For  it  may  be  that  he  has  both  there,  and  brings  the  a£tion  of  the 
one,  and  there  the  tenant  (hall  have  new  anfwer,  and  this  to  the 
writ  if  he  will  in  this  cafe,  and  fo  he  had  there  ;  for  the  bar  was 
not  pleaded  to  this  rent-fervice.  Br.  Entre  en  le  per,  pi.  35. 
cites  12  E.  4.  10,  11. 

5.  Writ  of  entry  againft  the  baron  and  feme,  the  writ  fhall  be 
that  the  feme  had  not  entry  unlefs  by  N.  &c.  and  not  that  the  baron 
and  feme  had  not  entry  unlefs  by  N.  &€•  Br.  Enter  en  le  per, 
pi.  36.  cites  7  H.  7.  2* 

6  .^        6.  Entry 
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6*.  Entry  in  the  poft,  fi*ppo/ing  that  the  tenant  had  not  entry  unlefs 
after  the  dtffeifin  which  J.  S,  made  to  his  anceftor,  &c.  And  the  te- 
nant /aid)  that  before  that  the  once/for  any  thing  had,  T*  tuasfeifed  in 
fee  and  leafed  to  B.  for  term  of  life,  and  B.  infeoffed  N.  by  which  the 
leffbr  entered  for  alienation  to  his  difinheritance,  and  died  feifed,  and 
the  land  defcended  to  the  tenant  as  heir,  &c.  and  per  tot.  Cur,  this  is 
no  plea,  becaufe  he  does  not  traverfe  the  diffeiiin  alleged  by  J.  S. 
nor  he  does  not  confefs  nor  avoid  it ;  and  per  Vavifor,  in  writ  of 
entry  the  diffeifin  ought  to  be  confeffed,  and  avoided  or  traverfed.  But 
otherwife  it  is  in  affife  ;  for  there  it  is  fufficient  to  plead  feoffment 
of  a  ftranger,  and  give  colour  to  the  plaintiff;  contra  in  writ  of 
entry  fur  diffeifin.  Br.  Enter  en  le  poft,  pi.  22.  cites  15  H.  7. 
16,  17. 

7.  In  writ  of  entry  in  the  poft,  the  tenant  faid  that  he  was  feifed 
till  by  the  plaintiff  diffeifed,  upon  which  he  entered,  and  a  good  plea. 
And  the  fame  law  in  trefpafs.  Br.  Enter  en  le  per,  pi.  46.  cites 
j6  H.  7.  4, 

(U)     Pleadings.    Traverfe  in  what  Cafes. 

I.  pNTRT  in  the  per,  by  whicn  the  tenant  had  not  entry  but  by 
*-*  J.  who  dijfeifed  the  demandant,  the  tenant  faid  that  the  de- 
mandant enfeoffed  J.  and  no  plea  without  faying  abfque  hoc  that  J* 
diffeifed  the  demandant ;  -for  plea  contrary  to  the  fuppofal  of  the  writ 
is  no  plea  without  traverfing  the  point  of  the  writ.  Br.  Enter  en 
le  per,  pi.  15.  cites  38  E.  3.  2. 

2.  If  a  man  is  diffeifed,  he  may  have  affife,  or  writ  of  entry  in 
nature  of  affife,  at  his  pleafure.  vBr.  Enter  en  le  poft,  pi.  14, 
cites  9  H.  5.  9. 

3.  In  entry  fur  diffeifin,  it  is  no  plea  that  the  plaintiff  infeoffed 
him,  unlefs  he  traverfes  the  diffeifin.  Br.  Traverfe  per,  &c.  pi.  299. 
cites  4  H.  <$.  29. 

4.  In  trefpafs,  the  defendant  pleaded  his  franttenement  at  the  time, 
&c.  per  quod,  &c.  the  plaintiff  faid  that  before  that  the  defendant  any 
thing  had,  P.  was  feifed  in  fee  and  infeoffed  him,  by  which  he  was 
feifed  till  the  defendant  entered  and  did  the  trefpafs,  and  hefrejbly  re- 
entered^  and  becaufe  the  defendant  acknowledged  the  trelpafs, 
judgment,  &c.  the  defendant  faid  that  J.  N.  war  feifed  in  fee,  and 
died  feifed,  and  W.  his  heir  entered  and  died,  and  he  as  heir  to  him,  and 

fbewed  hcrw,  faV.  entered  and  offuch  eflate  was  feifed  at  the  time  of  the     [  1 20 1 
trefpafs,  &c.  and  held  no  plea.;  for  he  has  not  traverfed  the  diffeifin 
in  the  replication,  nor  confeffed  and  avoided  it.      Br.  Traverfe 
per,  &c.  pi.  61.  cites  7  H.  6f  33. 

5.  In  trefpafs  the  defendant  faid  that  he  was  feifed,  &c.  till  by  A9 

diffeifed,  who  infeoffed  the  plaintiff,  upon  'whom  the  defendant  entered, 

of  which  entry  the  plaintiff  has  brought  thisa&ion,  and  the  plain* 

tiff  faid  that  before  the  defendant  or  the  faid  A*  any  thing  had,  W.  was 

Jetfed,  andyi  conveyed  the  defcent  to  the  faid  A.  and  that  the  defendant, 

abated  after  the  death  of  the  anceftor  of  the  faid  A.  upon  whom  A. 
entered  df  d  infeoffed  the  plaintiff,  and  after  the  defendant  did  the 

K  3  trefpafs, 
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trefpafs  f  of  which  he  has  brought  his  a&ion,  and  prayed  hit 
damages,  and  by  the  opinion  of  the  Court  the  title  is  not  good  with- 
out traverfing  the  diffeifin  alleged  in  the  bar.  Br.  'ftaverfe  per,  &c 
pi.  13.  cites  9  H.  6.  32/ 

6.  For  it  is  faid  there  and  the  fame  year,  fol.  19  and  30,  that 
where  diffeifin  is  alleged  by  fuppofal,  as  in  writ  of  declaration,  as  in 
aflife  or  writ  of  entry  fur  diffeifin,  there  it  is  fufficient  to  plead 
matter  of  bar  as  above,  withont  traverfing  the  difleifin  j  but 
where  it  is  alleged  in  bar,  title,  or  other  pleading,  there  it  ought 
to  be  confeflkd  and  avoided  or  traverfed,  quod  nota,  and  in  the 
cafe  above  the  plaintiff  has  not  done  the  one  nor  the  other. 
Br.  Ibid. 

7.  Trefpafs  againft  R.  who  pleaded  that  his  franktenement,  &C. 
the  plaintiff  faid  that  before  R.  any  thing  had,  W.  was  feifed  and 
infeoffed  the  plaintiff,  who  was  feifed  till  by  N.  diffeifed,  who  infeoffed 
the  faid  R.  upon  whom  the  plaintiff frejhly  re-entered,  and  the  trefpafs 
tnefne  between  the  diffeifin  and  the  re-entry,  to  which  the  defendant 
faid,  that  E.  was  feifed  in  fee,  and  infeoffed  the  faid  R.  and  no  plea 
without  traverfing  the  diffeifin  to  the  plaintiff.  Br.  Traverfe  per, 
&c.  pi.  292*  cites  2 1  H.  6.  5,  (5. 

8.  Where  the  difleifin  is  alleged  by  way  of  conveyance  to  the  title  or 
foffejjion  of  the  plaintiff,  it  is  not  traverfable,  and  efpecially  where 
the  plaintiff  and  defendant  convey  from  one  and  the  fame  perfon.  Arg, 
D.  365.  1d.  366.  a.  pi.  34.  Mich.  21  &  22  Eliz.  in  Ld.  Crom- 
well's cafe,  cites  21  and  30  H.  6.  2.  and  5  E.  4.  and  4  &  5  H,  7. 

9.  In  aflife,  the  tenant  may  fay  that  his  father  was  feifed,  and  died 
feifed,  without  traverfing  the  diffeifin  fuppofed  in  the  writ  or 
plaint.     Br,  Trayerfe  per,  &c.  pi;  279.  cites  22  E.  4.  39. 

10.  Formedon  agaihfi  pernour  of  the  profits  of  the  day  of  the  title 
accrued:  per  Littleton  the  ftatute  does  not  give  aftion  but  where 
the  defendant  is  tenant  of  the  f  rankteneraent  the  day  of  the  aftion 
accrued,  and  where  the  defendant  takes  the  profits  the  day  of  the 
writ  pur  chafed,  and  fo  the  defendant  may  traverfe  any  of  the 
points ;  contra  in  aflife  or  aftion  founded  upon  diffeifin;  there  he 
{hall  traverfe  the  diffeifin  or  the  prender  of  the  profits.  Br.  Tra- 
verfe per,  &c.  pi.  216,  cites  4  E.  4,  38, 

?W  more  of  PiffqSn  in  general,  fee  Z  (fife,  JlMfcent,  <£iltfgt 

and  other  proper  titles, 
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(A)     Damage-Fcafant.    What  Things  may  be  taken 

Damage-Feafant. 

£l.     A     Grayhound  may  be  taken  damage-feafant  running  after 
Xjl  coneys  in  a  warren.     2K2.     Fitzh.  Diftrefs,  20J 
[2.  So  a  man  may  take  a  ferret  that  another  hath  brought 
into  his   warren    and   taken   coneys   with.      2  E.  2*      Fitzh. 
•  Avowry,  182.] 

[3.  If  a  man  brings  nets  and  gins  through  my  warren  I  cannot 
Cake  them  out  of  his  hands.     7  E.  3.     Avowry,  1 99.  ] 

[4.  If  a  man  rides  upon  my  corn  I  cannot  take  his  horfe  da-  SM.  440.  is 
mage-feafant.     7  E.  3.    Avowry,  199.]  e£5j*?S 

Hill,  at  Car.  2.  B.  R.  the  Chief  Jnftice  faid,  that  a  horfe  00  which  a  man  is  riding  may  be  dttrainei 
damafe-feafant,  and  it  feema  he  (hall  be  led  to  the  pound  with  the  rider  on  hit  back. 

[5.  Shocks  of  corn  may  be  taken  damage-feafant.     21  H.  7.  30.  Br.Diftreft, 
b.  by  all  the  juftices.]  gL3°*  *»• 

Fitzh.  Avowry,  pi.  263*.  cites  S.  C.  and  Trio.  14  H.  7..  ■         S.  P.  accordingly,  per  Cur.  obiter* 
Lit.  S.  Hill*  1  Car.  B.  R.  in  cafe  of  Salman  v.  Chance. 

6.  Trefpafs  for  taking  a  grayhound  with  a  collar,  the  defend- 
ant pleaded  that  the  dog  was  courftng  a  hare  in  his  /and,  and  there- 
upon he  took  him  and  led  him  away  •,  upon  demwrer  this  was  ad- 
judged an  ill  plea.  Cro,  J.  463.  pi.  10.  Hill.  15  Jac.  B.  R. 
Athill  v.  Corbett. 

7.  Trefpafs  for  cutting  the  plaintiff's  nets  and  oars ;  the  defend- 
ant juftified,  for  that  he  was  feifed  in  fee  of  a  feveral  fifhery,  and 
that  the  plaintiff  with  others  endeavoured  to  row  on  the  water,  and 
tvitb  their  nets  to  catch  his  fijb  ;  and  thereupon  to  preferve  his 
fifhing,  he  cut  the  nets,  and  oars,  &c.  adjudged  no  good  plea, 
for  he  might  have  taken  the  nets  and  oars,  and  detained  them  as 
damage-feafant,  Cro.  Car.  228.  pi.  5.  Mich.  7  Car.  B.  R. 
Reynell  v.  Cham pe moon.] 

8.  If  ten  head  of  cattle  are  doing  damage x  one  cannot  tale  one  of 
them  and  keep  it  till  he  be  fatisfied  for  the  whole  damage,  but 
may  bring  trefpafs  for  the  reft.  Per  Holt  Ch.  J.  12  Mod.  66ot 
flilL  13  W.  3,  in  qUe  of  Vjifpor  v.  Edwards. 
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(B)    The  Goods  of  whom  may  be  taken  Damage- 

Feafaak 

[I.   |F  the  lord,  a  gifts,  the  cattle  of  ajlranger  in  the  common  of  the 
*o]l66s\  tenants  where  he  himfelf  hath  right  to  feed  the  com- 

~w~  mon,  though  he  hath  the  freehold,  yet  a  tenant  may  take  the 
cattle  damage-feafant.  30  E.  3,  27.] 
£  I  22  J  2.  In  avowry  it  was  held  that  where  J.  is  amerced  in  a  leet  for  re- 
ceiving of  W.  by  a  year  and  a  day,  who  was  not  put  in  decennary, 
the  lord  cannot  diftrain  J.  but  by  his  proper  beafts,  and  not  by 
the  beafts  of  another  in  his  cuftody,  by  reafon  that  the  offence 
arofe  upon  the  per/on  ;  contra  where  it  arifes  by  the  foil,  as  for  rent- 
fervice  or  damage-feafant  5  note  the  diverfity,  for  it  is  good  as  it 
fcems,  but  the  plaintiff  pafied  over  gratis.  Br.  Diftrefs,  pi.  3. 
cites  41  E.  3.  26L  -     * 

3.  Note,  It  was  faid  that  UtBe  king  grants  a  rent  out  of  his  manor \ 
the  manor  is  not  charged,  but  the  perfon  by  petition ;  the  reafon 
fcems  to  be  inafmuch  as  a  man  cannot  diftrain  upon  the  king,  nor 
have  affife  or  other  aftion  againft  him,  Br.  Charge,  pi.  37.  cites 
J3  E*  4.  5,  6, 

4.  Lejfor  cuts  wood,  and  puts  it  into  his  cart,  and  leaves  it  on  the 
land  for  a  month*  and  then  will  carry  it  away  ;  leffee  may  difturb 
him,  for  he  may  diftrain  this  damage-feafant  for  the  wrong  to 
him ;  per  Doderidge.  (N.  B.  In  the  cafe  in  judgment  the  leffee 
had  covenanted  not  to  difturb  the  leffor  in  felling  or  carrying 
away,  &c.)  Palm,  504.  Hill,  3  Car.  B.  R.  Hayward  v, 
Fulcher. 

5.  The  cattle  of  ajlranger  cannot  be  diftrained  unlefs  they  were 
levant  and  couchant*  but  it  mult  come  on  the  other  fide  to  (hew  that 
they  were  not  fo  \  per  Keeling,  iijod.  63.  in  pi.  6,.  Trin, 
22  Car.  2.  B.  R. 


(C)     Who^  In  refpetf  of  bis  EJlate^  may  take  Cattle 

Damage*  Feafant. 

[  I .      A  Commoner  may  juftify  the  taking  of  the  cattle  of  a  ftrangcr' 

'**  upon  the  land  damage-feafant.     30  E.  3.  27.] 

[  2.  If  there  be  a  Jbach  common  in  a  town  where  every  one 

knows  his  part,  but  it  lies  in  common,  yet  no  commoner  may  avow 

the  taking  of  cattle  damage-feafant  in  any  part  of  the  common  but 

in  that  which  is  his  own  part.     Mich.    8  Jac.  Bv  BoderiDGE's 

case,  per  Curiam.] 

Br.  Avowry,       [  3.  If  a  man  hath  common  for  ten  cattle*  and  he  puts  in  more, 

s.'c.9* CtCS  thefurpJufage  above  the  ten  may  be  taken  damage-feafant.     46  E.  jjt 

.The  land-        12?    b.] 
holders  had 

comrmn  for  ail  beafo  levant  and  couchant  upon  their  elates ;  the  plaintiffs  were  both  intided  to  thil 
comroon,  and  the  plaintiff  pulling  in  more  cattle  than  mst  levant  and  couchant  upon  his  eftate,  the 

C?'fcndj|n$ 
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4efcn4ant  dlftrained  tlicm ;  tnd  the  qneftion  was,  whether  one  commoner  might  di (train  another  in 
this  cafe?  It  was  agreed  in  thii  cafe,  that  one  commoner  might  have  an  action  upon  the  cafe 
againft  another  that  put  in  more  than  were  levant  and  couchaot,  and  that  the  lord  might  in  fuch  cafe 
diftrain ;  and  that  where  a  commoner  was  intitled  to  a  common  for  a  certain  number  of  cattle,  as  for 
ten  or  any  other  certain  number,  there  if  he  furcharged,  another  commoner  might  di  ft  rain.  Jt  was 
like  wile  agreed,  that  if  a  ftranger,  who  Raa  no  right  of  common,  put  in  cattle,  any  commoner  might 
diftrain ;  but  this  was  did  to  be  a.  cafe  not  Yet  refolved,  whether  one  commoner  could  diftrain  another 
for  a  fuxcharge  in  the  cafe  of  levancy  and  couchancy  j  and  fo  the  Court  cook  time  to  coofider  till  the 
next  term.    Freem.  Rep,  273.  pi.  300.  Pafch.  1698.  C.  B.  Dixon  v.  James. 

4.  If  a  man  lath  a  freehold  in  a  market-place,  and  corn  is 
brought  thither  on  the  market  day,  and  fet  down,  he  cannot  juftify 
the.  taking  it  there  damage-feafant.  Cro.  Eliz.  75.  pi.  34., 
Mich.   29  &  30  Eliz,  B,  R.     The  Mayor  of  Launcefton's  cafe, 
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inay  be, 

£l.  T  F  a  man  takes  my  cattle  and  puts  them  into  the  land  of  another 
•  *  man,  the  tenant  of  the  land  may  take  the  cattle  damage- 
feafant,  though  J.  who  was  the  owner  was  not  privy  to  the  cat- 
tle being  damage-feafant,  and  he  may  keep  them  againft  me  till 
fatisfa&ion  of  the  damages,  Trin.  15  Jac,  B.  R.  between  Ro- 
binson and  Waller,  per  tctam  Curiam.J 

2.  If  a  man  comes  to  diftrain  damage-feafant,  and  fees  the  beqftf  Co«  !*&• 
there)  but  the  owner  drives  them  out,  he  cannot  diftrain  them  da-  ^pi.e.  *s* 
mage-feafant,  but  is  put  to  his  a&ion  of  trefpafs ;  for  in  fuch  a.  s.  p. 
cafe,  though  otherwife  in  the  cafe  of  rent  arrear,  the  beads  ought  — —But 
to  be  damage-feafant  at  the  time  of  the  diftrefs;  per  the  re-  J^^f^ 
porter  in  a  nota,  9  Rep.  22,  a.  cites  16  E.  4.  Jo.  b.  and  2  E.  2*  a  writ  of 
Avowry,  j8o.  ?{cou*  t 

'  brought  by 

one  named  Rich,  Hill.  6  R.  2.  and  abridged  by  Fitzh,  tit.  Refcous,  pi.  11.   it  11  held  that  for  da- 
mage-feafant the  party  who.ha'd  the  view  may  purfue  and  take  the  beads  in  other  land,  Sec, 

Diftrefs  damage-feafant  in  tbeflrHlefl  difirejt  that  is  ;  for  the  thing  diitrained  muft  be  taken  in  tbt  verf 
03  \  for  if  they  are  once  off,  chough  on  fr,jh  purfuits,  you  cannot  take  them}  per  Holt  Ch*  J* 
72  Mod.  661.  Hill.  13  W.  3.  in  cafe  of  Vaiper  v.  Edwards. 

3-  Trefpafs  againft  A.  who  juffified for  diftrefs  for  his  lord  ;  the 
plaintiff  f aid  that  he  had  a  clofe  adjoining  in  which  beafts  were  put, 
'  and  they  efcaped  and  went  into  the  other's  lands,  where  trefpafs,  &c* 
and  the  plaintiff  frefhly  purfued  them,  and  before  that  he  could  take 
them  out  the  defendant  took  them,  and  yet  the  diftrefs  is  well  taken, 
per  Cur,  notwithftanding  the  frefh  fuit,  and  that  they  were  not 
levant  and  couchant;  for  they  were  there  without  authority. 
Br.  Trefpafs,  ph  281.  cites  7  H.  7.  1. 

4.  S.  brought  an  ox-hide  to  Leadenhall  in  London  to  fell  it,  and 
W.  diftrains  it  darnage-feafant,  and  juftifies  as  fervant  to  the 
mayor,  t©  whom  that  place  appertained  for  the  incorporation  5  ad- 
judged that  the  diftrefs  is  not  lawful,  for  it  was  brought  there  to 
be  fold  pro  bono  publico ;  for  goods  brought  to  a  market  and  ex- 
pofed  to  fale  (hall  not  be  diitrained.  Noy,  ipf  Mich.  15  Jac. 
fitcs  the  cafe  of  Sawyer  v.  Wilkinibn, 

5.  A, 
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jf.  A.  buffered  his  cattle  to  efcape  into  B.  £//  neighbours  grouna% 
the  fences  being  out  of  repair,  which  B.  ought  to  make,  and  file 
cattle  being  there  levant  and  couchant,  without  any  freftt  purfuit 
made,  were  dijiralned  for  rent  due  from  B.  and  per  Cur.  the  diftrefs 
is  not  lawful  *  for  though  the  fault  was  in  B.  for  not  repairing 
the  fences,  yet  it  was  A.'s  fault  to  fufFer  them  to  be  levant  and 
couchant  there  without  making  any  frefh  purfuit  after  them; 
and  rent  is  due  of  common  right,  and  the  land  is  the  debtor, 
where  the  landlord  mull  refort  for  his  rent,  and  is  not  to  inquire 
whofe  cattle  they  are,  or  how  they  came  there.  2  Roll*  Rep.  1 24* 
->  Mich.  1 7  Jac.  B.  R.     Gill  v.  Gawen. 

3.  C.  cited  6.  The  cattle  of  a  fbranger  cannot  be  diftrained,  mnlefs  they 
by  Powell  J.  vere  levant  and  couchant ;   but  it  muft  come  on  the  other  fide  to 

A^pcSdhr,  ^ew  *at  t*iey  were  not  fo>  P0"  Kelynge,  Mod*  63.  pL  <J. 
1580.  ia      Trin.  22  Car.  B.  R.    Jordan  v.  Martin* 

cafe  of  4 

diftrefs  for  rent— 2  Keb.  669.  pi.  34.  S.  C.  and  per  Curiam,  prarter  Twifito*  it  mail  be 
averred  levant  and  couchant,  but  it  not  being  pofirfvely  averred  that  the  plaintiff  was  a  ftranger,  the 
Court  will  never  intend  it  io. 

(  1x4  J  7.  If  turves  are  lying  on  a  common  damage-fcafant  a  commoner 
may  diftrain  them,  but  he  cannot  juftify  the  burning  them* 
2  Jo,  193.  Pafclu  34  Car.  2.  B.  R.    Broomhall  v.  Norton* 


(D.  2)     For  Rent.    By  whom*    In  refpett  of  hit 

Eftate. 

J.  |N  affife  it  was  faid  for  law,  that  where  rent-charge defcends 
*  to  a  daughter,  and  after  the  land  defcends  to  the  fame  daugh- 
ter and  to  her  two  ffters,  nothing  is  extind  but  the  third  part 
of  the  rent,  and  yet  the  daughter,  who  has  the  rent,  cannot  dif 
train  for  the  other  two  parts  of  the  rent  till  partition  be  made.; 
for  {he  is  feifed  of  the  land  per  my  et  per  tout  with  the  other 
two  fillers  till  partition  be  made.  Br.  Diftrefs,  pi.  37.  cites 
34  Aff.  15. 

2.  In  fcire  facias  upon  a  fine,  it  was  agreed,  where  upon  a 
fine  it  is  referved,  that  for  not  performing  of  mafies  by  the  prior 
of  B.  (the  conufor)  that  thejitftkes  of  C.  B.  or  barons  of  the  Ex- 
chequer might  diftrain,   and  in  this  cafe  the  conufee  and  his  heirs 
might  diftrain.     Br.  Diftrefs,  pi.  20. 
Br.  Grant*,       3.  Where  it  is  referved,  that  for  non-feafance  the  bailiff  of  th$ 
J*  e1*  CiT  kinsfiaI1  diftrain,  yet  the  bailiff  of  the  party  may  diftrain.    Br.  Dif- 
4     * 3#  '  "  trefs,  pi.  20. 

Br.  Execu-  4.  Rent  referved  upon  a  leafefcr  term  of  life  may  be  put  in  exe« 
tion,pl.i43.  cation  by  elegit,  and  the  plaintiff  who  recovers  may  diftrain  for 
SndVitah.'    the  rent>  ana*  vet  he  hw  not  the  reveriion,    Br.  Diftrefs,  pi.  71* 

tit.  Avowry,  cites    1 3  H.  4, 

W*  5.  Where  a  man  leafesfor  20  years%  and  the  lejfte  leafes  over  for  10 

2>ars  rendering  rent,  there  if  he  grants  the  rent  to  another  man 
e  cannot  diftrain)  becaufe  he  has  not  the  reverfion  of  the 

term; 
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term ;   contra  if  lie  had  granted  to  him  the  reverfion  and  the 
rent  j  note  the  diverfity.    Br.  Diftrefs,  pi.  45.  cites  2E.  4.  n. 

6.  It  was  faid,  that  if  the  lung  grants  a  rent  out  of  his  manor 9 
the  manor  is  not  charged,  but  the  perfon  by  petition  $  the  rea~ 
fon  feems  to  be,  inafmuch  as  a  man  cannot  diftrain  upon  the 
king,  nor  have  aflife  nor  other  action  againft  the  king. 
Br.  Charge,  pi.  37.  cites  13  E.  4.  5,  6. 

7.  Ceftuy  que  ufe  of  a  rent-charge  for  life  executed  by  theflatute,  a  Mod.  t$l* 
may  diftrain  as  incident  to  the  eftate,  the  power  of  diftrefs  is  ^F  *• 
transferred  to  him   by  the  ftatute.    Mod.  223.  pi.  12.  Mich.  Hctle,s#c% 
28  Car.  2.  C.  B.     Bofcawen  and  Herle  v.  Cook. 

8.  If  a  leafe  for  years  be  made  referving  rent,  and  then  leffor  ac- 
knowledges aflatute  which  is  extended.  The  conufee  after  the  ex- 
tent (hall  have  a  debt,  or  diftrain  and  avow  for  the  rent.  Per 
Ventris  J.  2  Vent  328.  cites  Bro.  tit.  Statute  Merchant,  44. 
[cites  Fitzh.  Avowry,  137.  13  E.  4.]  and  Noy,  74.  But  he 
that  enters  by  a  power  to  hold  for  an  arrear  of  rent  {hall  not.  Per 
Ventris  j.    2  Vent.  328.  Trin.  1  W.  &  M, 

9.  In  replevin  the  defendant  avowed,  for  that  W.  R.  was 
feifed  of  the  place  where,  &c.  in  fee,  and  being  fo  feifed  he 
granted  a  rent-charge  out  thereof  to  W*W*  for  life,  that  W.  W.  is 
dead,  and  that  he  (the  defendant)  was  his  executor,  and  diftrained 
in  the  place  where,  for  fo  much  rent  in  arrear,  and  due  to  his 
teftator  in  his  life ;  but  did  not  aver,  that  the  place  where,  &c. 
was  then  in  the  feifin  of  the  grantor  of  this  rent,  or  any  other 
perfon  who  claimed  by,  from,  or  under  him;  and  upon  a  de-  f  Z2C  ) 
murrer  to  this  avowry  Holt  Ch.  J.  held,  that  the  executor  might 
(diftrain  either  on  the  grantor  or  any  other  perfon,  who  comes  in 

by  or  through  him,  and  if  the  plaintiff  is  not  liable  to  the  diftrefs, 
it  is  more  natural  for  him  to  fhew  it  in  his  replication  for  his 
pwn  defence.  Befides,  the  ftatute  which  impowers  men  to  dif- 
train, is  a  remedial  law,  and  therefore  ought  to  be  expounded 
according  to  equity,  and  extended  accordingly,  and  the  words 
therein  being  (executors  of  tenants  for  life)  may  ex  vi  termini  in- 
clude all  tenants  for  life.  2  Salk.  136.  pi.  2.  Mich.  &  Hill. 
8  W.  3.  C.  B.    Howell  v.  Bell. 

(D.  3.)     Who  may  diftrain  for  Rent,  in  refpeft  of 
the  Eftate  or  the  Perfon  in  PofTeffion.     Of  the 
'King,  &c» 

I,  'np  H  E  one  tenant  in  common  may  hold  of  the  other,  and  the 
**  other  may  diftrain  and  make  avowry,  quod  nota.  Contra 
Jt  feems  between  coparceners  and  join  tenants  before  partition ,  for 
privity.  Br.  Diftrefs,  pi.  64,  cites  31  £•  1,  and  Fitzh.  Avow* 
ry,  241. 

2.  Where  a  man  has  a  feigniory,  and  this  land  is  feifed  into  the 
bands  of  the  king  byfalfe  office,  yet  the  lord  cannot  diftrain  upon  the 
foffeffion  of  the  king,  though  the  office  befalfe,  this  office  being  in  force9 
quod  nota ;  for  it  appears,  tit.  Trefpafs,  that  a  man  may  tra* 
jrerfe  for  his  feigniory.     Br.  Diftrefs,  pi.  76,  cites  44  £.  3.  13. 

J9  3.  A 
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3.  A  man  cannot  diftrain  during  the  pofleffion  of  the  llng9 
be  he  iff  titled  by  bffice  or  not,  and  if  he  be  intitled  by  office  or  re- 
cord, and  grants  the  land  over,  then  he  cannot  diftrain  upon 
the  grantee.  Contra  where  the  king  enters  without  office  or  record) 
and  grants  it  over,  there  he  may  diftrain  the  patentee,  but  not 
upon  the  pofleffion  of  the  king*  Br.  Diftrefs,  pi.  46.  cites 
4  E.  4.  22. 

4.  If  the  king  is  intitled  to  tie  ward  oftht  heir  of  the  tenant,  and 
•    the  land  is  charged  with  rent-charge,  and  the  king  commits  it  over 

durante  minore  state,  a  man  cannot  diftrain  upon  the  pofleffion  of 
the  king,  nor  upon  the  pofleffion  of  the  committee.  Per  Keble, 
quod  non  negatur.     Br.  Diftrefs,  pi.  38.  cites  1  H.  7.  17. 

5.  If  the  ting  is  intitled  by  office  to  the  land  §ut  of  which  I  have  a 
renUcharge  iffuing,  there  I  cannot  diftrain  upon  the  pofleffion  of 
the  king  >  but  if  the  king  grants  the  land  by  patent,  there  I  may 
diftrain ;  for  \  am  not  out  of  pofleffion  of  the  rent  by  the  office. 
But  he  who  pretends  title  to  the  land  is  out  of  pofleffion  thereof  by 
the  office,  nota  diverfity.     Br.  Diftrefs,  pi.  27.  sites  21  H.  7.  I. 

6.  The  land  fubjeft  to  a  rent-charge  is  privileged,  and  dis- 
charged from  diftrefs  while  it  is  in  the  hands  of  the  king,  yet 
when  it  is  trdnsf erred from  his  poffeffion,  then  the  diftrefs  there  is 
revived:  for  rent  Is  not  extinct-  by  the  pofleffion  of  the  king 
of  the  land  out  of  which  it  iflues,  but  the  diftrefs  is  fufpended 
for  the  time ;  but  when  the  king  has  intirely  difmifled  himfelf 
of  all  the  intereft  in  the  land,  then  the  land  is  fubjeft  to  fuch 
charges  and  incumbrances  as  it  was  before ;  and  this  feemed  by 
the  better  opinion.  Sav.  125.  pi.  194,  Mich.  32  $e  33  Eliz, 
Bofden's  cafe. 


l**6l  (E.)  Diftrefs.  In  what  Cafes  a  Diftrefs  may  be 
of  common  Right  by  a  common  Perfon.  For 
what  Thing. 

Litt.f.  113.  [f.T?OR   rent-fervices  a  diftrefs  may  be  taken   of  common 
c«T  l5?  ri8ht-    45  E-  3- *5-  b.  1  H.  4.  1.  b.  3  H.  6.  21.] 

142.  a.  fays  that  Littleton's  meaning  it,  that  the  lord  may  diftrain  for  hit  rent  of  common  right,  that 
is,  by  the  common  law,  without  any  particular  reservation  or  provifion  of  the  party, 

Br.  Diftrefs,      [2.  If  my  tenant  holds  land  to  do  fuit  to  my  hundred,  I  may 
s!'c.5_!ilM  diftrain  for  this  fuit  if  it  be  arrcar.     8  H.  4.  15.] 

Fitzh.  Diftrefs,  pi.  11.  cites  S.  C. 

[3.  For  aid  to  marry  his  daughter,  or  male  his  fin  a  Inight,  4 
diftrefs  may  be  taken  of  common  right.     39  E.  3.  34.   though 
it  was  obje&ed  he  ought  to  have  a  writ  to  the  fheriff  to  levy  it.] 
The  lord  [4.  The  lord  may  diftrain  for  relief  but  if  he  dies  his  execu- 

"utVann't"'"  tors  cannot>    Dut  flia11  liave  an  a&»°n  of  debt  for  it.     D.  3 . 
haveCTc"ion    4  Ma.  140.  [pi.]  37.     Co.  4.    Ognell,  49.  b.] 

ot  debt, 

bu.  h. .  executors  cr  adminiftraurs  may  have  action  of  debt,  but  cannot  diftrain*    Co.  Litt.  83.  a  b. 
Ab.d.  Uz.  b.  b.  P. 

£5.  For 
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•   [5.  For  an  heriot-fervice  due  after  the  death  of  every  tenant,  Br.  Heriot, 
the  lord  may  diftrain.     27  Aff.  24.  admitted.]  P';£  *£• 

not  for  hcrioc-cuftom. Fitah.  Avowry,  pi.  177.  cites  S.  C— S.  P.  admitted,  Cro.  E.  3* 

pi.  8.  Trin.   a6  Eli*.    B.  R.   in  cafe  of  Peter  v.  Knoll.  Cro.  C.  260.    pi.  4.  Ton.  %  Car. 

B*  R.  Major  and  Brandwood,  S.  P.  Jones,  300.  pi.  2.  S.  C.  &  S.  P. 

6.  It  was  held,  that  for  fuit-fervice  a  man  may  diftrain,  but 
not  for  amercement  for  fucb  rent,  but  for  amercement  for  fust-real ; 
as  at  the  ieet  a  man  may  diftrain ;  note  the  diverfity,  and  it 
was  for  2d.    Br  Diftrefs,  pi.  15.  cites  8  H.  4.  16. 

7.  For  rent  referved  upon  equality  of  partition  the  parcenor 
may  diftrain  of  common  right.  Br.  Diftrefs,  pi.  92.  cites 
1 1  H.  4.  3. 

8.  If  one  holds  of  another  by  homage,  fealty,  and  10/.  rent,  IMd.  nfc 
who  takes  wife  and  dies,  his  wife  {hall  have  the  third  part  of  the  £  p£  7* 
rent  as  a  rent-feck,  and  yet  infavorem  dotis  {he  Jball  diftrain  for 

it.    Kelw.  104.  a.  pi.  11.     Cafus  incerti  temporis. 

9.  If  the  tenant  holds  of  the  mefne  by  5/.  and  the  mefne  holds  Andj«reV 
but  by   12  d.  fo  as  he  has  more  in  advantage  by  4  s.  then  he  jZitffaT 
pays  to  his  lord,  he  jball  have  the  f aid  4  /.  as  a  rent  feck  yearly  feeing  the 
of  the  lord  which  purchafed  the  tenancy*     Litt.  f.  232.  *"/?  It**- 

law  icferves  the  diftrefs  to  the  rent ;  for,  as  it  has  been  fa  id  in  the  like  cafe,  feeing  the  realty  U  exciod, 
the  dirtrefs  by  ad  in  law  may  be  preferred,  quia  quando  les  aJiquid  aliqui  concedh,  coneedere  videtur  A 
id  fine  quo  res  ipia  efle  non  poceft.  Co.  Litt.  153.  a.  •  S.  P.  for  the  rent  was  rent-fervice  before, 
and  the  nature  of  the  rent  is  not  changed  by  the  ad  of  the  mefne.     Keilw.  1 04*  a.  pi.  11.  And 

therefore  if  a  man  makes  a  leafe  for  life,  referring  a  rent,  and  binds  himfelf  in  a  ftatute,  and  has  the 
rent  extended  and  delivered  to  him,  he  shall  diftrain  for  the  rent,  becaufe  he  comes  to  it  by  course  of 
law.     Co.  Litt.  153.  a.  But  if  a  rent-fervke  is  made  a  rent-feck  by  the  grant  of  the  lord,  the 

grantee  (hall  not  diftrain  for  it,,  for  that  the  diftrefs  remains  with  the  feaJry.     Co.  Litt*  153.  a. 

10.  It  is  a.maxim  in  law,  that  no  diftrefs  can  be  taken  for  any    [  127  ] 
fervices  that  are  not  put  into  certainty,  nor  can  be  reduced  to  any  cer- 
tainty.    For  id  certum  eft  quod  certum  reddi  poteft,  for  opertet 

quod  certa  res  deducatur  in  judicium,  and  upon  the  avowry 
damages  cannot  be  recovered  for  that  which  neither  has,  nor  can 
be  reduced  to  a  certainty,  and  yet  in  fome  cafes  there  may  be  a 
certainty  in  uncertainty;  as  a  man  may  hold  of  his  lord  to  fhear  all 
the  fheep  depafturing  within  the  lord's  manor,  and  this  is  certain 
enough,  albeit  the  lord  has  fometimes  a  greater,  and  fometimes 
a  lefier  number  there,  and  yet  this  uncertainty  being  referred  to  the 
manor  which  is  certain,  the  lord  may  diftrain  for  this  uncertainty  j 
et  fie  de  fimilibus.     Co.  Litt.  96.  a. 

12.  The  lord  by  efcheat  fliall  diftrain  for  the  rent  after  the  death 
of  the  tenant,  though  the  refervation  be  to  the  leflbr  and  his'heirsf 
and  both  affignees  in  deed  and  in  law  (hall  have  the  rent, 
becaufe  the  rent  being  referved  of  inheritance  to  him  and  his 
heirs  is  incident  to  the  reverfion,  and  goes  with  the  fame.  Co* 
Litt.  215.  b. 

13.  If  a  gift  in  tail,  leafe  for  life  of  lejfee,  or  of  another,  or  for  years,  ^nd  if  a 
be  made  rendering  rent,  fuch  rent  is  rent-fervice,  and  the  leflbr  m'n  makeB 

j- A      -      r      '       e  '    v.*.  t  •        r  *  leafe  at 

may  diftrain  for  it  of  common  rights.     Litt.  I.  214.  w//,  ren- 

v  denng  a 

tent,  though  the  leflce  (hall  not  do  fealty,  yet  the  leflbr  fhall  diftrain  for  the  rent  of  common  right. 
Co.  Litt.  1 4*.  h« 

14. » 
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JRep.  4».        14,  If  upon  a  partition  between  coparcenots  a  tent  is. granted  out  of 
♦  to  Walk-  part  Qf  t^e  iands  descended  for  equality  of  partition,  the  grantee  of 
SI  P.  C*       common  right  may  diftrain  for  this.     Co.  Litt.  169.  b. 

15.  So  if  a  rent  be  afftgned  out  of  the  lands  to  a  woman  for  her 
dower*     Co.  Litt.  169*  b. 

(E.  a)     Taken.     How,     And  where. 


S.  P.  by  ail  1.  T  TT7HERE  tie  lord  comes  to  diftrain  and  fees  the  beafis%  and  the 
the  juftices  VV    unant  perceiving  it  chafes  the  diflrefs9  &c.  the  lord  may 

learns^  but    purfue  them,  and  diftrain  well  enough  j  quod  nota ;  and  this  is 


he  cmnot  where  the  lord  fees  the  beafts  as  above,  and  not  otherwife ;  for  if 
J"T  ?*?* '  they  are  chafed  out  before  that  he  fees  them,  be  cannot  purfue  and  dtf* 
ba/notpof-  train  1  notainde.    Br.  Refcous,  pi.  13.  cites  21  H.  7.  40. 

Icffion. 

Bi.  D&tzb>  pi.  so.  (bia)  cites  S.  C. 

*  2.  One  cannot  fling  open  gates,  or  break  down  an  inclcfure,  to  take 
a  diftrefs.     Co.  Litt.  161.  a. 

3.  Horfes  yoked to  a  plow  may  be  fevered  for  damagefeafant ;  but 
per  Manwood  J.  there  is  a  difference  in  the  books  when  the  diftrefs 
is  for  rent-fervice  they  cannot  be  fevered,  for  they  are  an  intirc 
diftrefs,  and  he  claims  no  intereft  in  the  land,  but  only  a  rent 
or  fervice  with  which  the  land  is  charged ;  but  in  a  diftrefs  for 
tlamage-feafant  the  party  claims  the  land  itfelf,  and  he  may  have 
feveral  a&ions  for  trefpafs  for  every  horfe ;  for  every  one  of  them, 
does  trefpafs.  Cro.  E.  7.  pi.  6.  Trin.  24  Eliz.  B.  R.  Tun- 
bridge's  cafe. 

•  4.  By  2  W.  &  M.  5.  it  is  thought  convenient  that  a  conftable 
fliould  be  prefent,  though  the  a£t  does  not  requires  it*  Sir  B» 
Showers  observations  on  ftat.  2  W.  &  M.  cap.  5. 

5.  If  a  landlord  comes  into  a  houfe,  and  felfes  upon  fome  goods 
as  a  diftrefs  in  the  name  of  all  the  goods  of  the  houfe,  that  will  be  a 

£  128  1  good  feifure  of  all ;  but  he  muft  remove  them  in  convenient  time 
by  common  law,  and  now  ftnee  the  flat \of 2  W.  £3*  M.  immediately* 
except  it  be  hay  or  corn  i  per  Holt  Ch.  J.  6  Mod.  215.  Trin* 
3  Ann.  B.  R.  in  cafe  of  Dod  v.  Monger. 

6.  Upon  a  queftion  about  taking  a  diftrefs,  it  v/as  held/  that  a 
fadlock  put  on  a  barn's  door  could  not  be  opened  by  force  to  take  the  com 
by  way  of  diftrefs ;  per  Ld.  Ch.  Jufticc  Hardwick.  Summer 
aififes  at  Exeter,  1735. 


(E.  3)    Sold.    In  what  Cafes  it  may  be# 

\P  'T'HE  lord  of  a  manor  having  a  leet  may  fell  diftrefs  taken  for 

offence  prefented  in  leet  as  the  king  may,  becaufe  it  is  the 

court  of  the  king,  though  it  be  in  the  hands  of  a  common  perfon, 

and  be  {hall  caufe  a  ftrange  man  to  be  fworn  as  the  king  may ;  for 

this 


this  is  fat  the  advantage  of  the  king.    Br.  Diftrefs,  pi.  39.  cite* 
3H.7.  4.     Per  Fairfax  J. 

2.  For  debt  of  the  king  diftrefs  (hall  be  fold  within  40  days, 
Br.  Diftrefs,  pi.  71. 

3.  And  per  Fairfax,  lor  J  of  a  leet  of  the  king  may  do  the  like  ; 
for  this  pre-eminence  goes  with  the  leet.  Br.  Diftrefs,  pi.  7  i„ 
cites  3  H.  7«  4* 

4.  A  diftrefs  taken  for  an  amerciament  in  a  court  leet  may  be  im-  Rolf.  Rep. 

pounded  or  fold  at  the  pieafure  of  the  lord.     8  Rep.  4 1.  a.  Trin.  ^P' 

30EIL1.  CB.  in  Griefley's  cafe.  g%jmLs.pm 

Tr* 

lord  may  fell  *  diftrefs  taken  for  a  futt*    Noy,  17*  HUL  3  Jac 

5.  Diftrefs  taken  by  a  bailiff  of  a  court  baron  for  not  doing  fuit 
andfervice  there,  being  warned,  cannot  be  fold.  Bulft.  52.  Mich* 
8  Jac.     Hewet  v.  Norborough. 

6.  A  diftrefs  for  an  amerciament  in  a  court  baron  of  the  ting's  Yelv.  194* 
manor  cannot  be  fold,  but  a  diftrefs  infinite  fhall  go.     Bulft.  53.  ^°^jf,JJfc 
Mich.  8  Jac     Hewett  v- Norborough.  Il Cro!j. 

255.   GomerfaU  v.  ^ayta* 

7«  A  farm  leafed  lay  in  two  hundreds%  and  the  conflable  of  one  hun- 
ifedonly^  in  the  prefence  of  the  conflable  of  the  other  hundred,  fwore 
the  appraifers  and  caufed  the  goods  diftrained  in  both  hundreds  to  be 
fold;  and  per ^ Cur.  this  is  good ;  for  the  diftrefs  is  entire  being 
made  at  one  time,  and  the  land  contiguous ;  and  then  where  fuch 
lands  are  in  two  counties,  and  the  goods  are  diftrained  for  one 
intire  rent  out  of  thofe  lands,  this  is  one  diflrefs,  and  by  the  x  &  2 
PL  &  M.  12.  ought  to  be  put  into  one  pound  5  and  whereas  it 
*as  urged,  that  the  approvement  muft  be  made  by  the  officers  of 
the  pariJh  or  hundred  where  the  diftrefs  is  taken,  it  was  faid  that 
the  continuing  and  driving  them  to  the  pound  is  a  taking*  1 2  Mod.  76* 
Walker  v.  Rumbold,  cites  Lat.  60.  [Pafch.  1  Car.]  #  r  J2(^  j 

8.  2  W-  {3*  M.  feff,  1.  cap.  5.  /  2.     Diflreffes  fir  rent  may  be  The  pcrfoa 
fold  in  five  days  after  the  taking  and  notice  given  if  not  replevied  ;  the  *"lftr£ri?g 
,  diftrai/wr  with  thefheriff^  under-fheriff^  or  conflable  of  the  hundred^  noticefbut 
parifb)  or  place  (who  are  required  to  qffifl  therein),  fhall  caufe  the  »t  need  not 
diftrefs  to  he  appraifed  *  by  two  appraifers  to  befworn,  and  then  may  fell  *£*™™c7 
for  the  f  bejl  price  towards  fatisfying  the  rent  arrear,  charge  of  diftrefs,  at  any  rime 
apfraifement,  andfale,  leaving  the  overplus  ( if any  be  J  for  the  owner's  after  the  du 
ufe,  in  the  bands  ofthefierif  or  conflable.  ££  \**^ 

days  we  to  be  computed  from  the  notice,  not  from  the  diftrefs.     If  the  party  replevy,  all  this  is  to  no 

purpofc  j   therefore  before  you  venture  to  make  any  /ale,  learch  the  Sheriff's  office  within  the  five 

days. 

The  rent  may  be  tend  err  d  after  the  five  days  if  no  appraifement,  and  a  tender  after  apprajfement 

prevents  the  (jA&9  tot  all  is  but  to  have  the  rent,  and  no  property  is  in  the  diftrainer,  but  only  in  the 

vendee  by  Tale. 
* .    Any  per/ins  may  be  appraifers  that  are  of  age  and  capable  of  being  witneiTes  ;  but  they  m^fi  be  fwor* 

by  the  flier  iff  or  conftabie  for  that  purpofe.     The  appraifeimnt  fhouid  be  in  writing, 

Suppofe  the  appraisement  is  higher  than  they  can  be  fold  for,  may  they  fell  them  notwithstanding  r* 
I  think  they  may  j  for  the  words  are/:/  the  beft  price  can  be  gotten  for  the  jame  }  and  it  is  no.  fsi4 

for  what  tliey  were  appraifed  ar,  or  above  that  rate.     But  are  they  bound  to  carry  them  to  market,  or 

wait  for  a  good  chapman  ?     For  the  words  of  the  a&  are  left  pike  that  can  be  got  tin ;  and  no  time  is 

limicted  for  the  Tale,  and  charges  are  allowed  for  it.     1  do  think  it  moft  advisable,  if  it  can  be,  to  get. 

|he  value  felled  by  t*>*  appraifers,  and  tg  feii  immcf  lately  to  the  firft  chapman  j  if  not,   Co  wait  lome 

fmaji, 


129  tHftrfcfa 

fmiH,  reafonabft,  and  convenient  time,  as  a  week  or  the  like.  If  you  cannot  get  that  jh-ice,  to  Jell  IS* 
the  higheft  bidder.  And  the  next  convenient  way  Teems  to  be,  by  giving  notice  at  the  next  market,  or 
pariih  church,  of  the  day  and  place  when  and  where  the  goods  mall  beeipofed  to*  fale;  yet  I  conceive, 
that  after  the  expiration  of  the  6ve  days,  and  no  replevy,  and  an  apprai foment,  the  party  may  carry 
any  portable  marketable  goods  and  commodities  to  the  next  market,  as  corn  or  the  like,  and  there  fell 
them,  and  he  (hall  have  his  charges  allowed  for  fuch  carriage,  if  he  could  not  have  a  chapman  at  home} 

I  think  it  always  advifeable  for  the  buyers  to  have  a  bill  of  fale  of  all  fuch  goods  fo  diftrained,  appraifed, 
and  fold,  and  the  fheriffor  conftable  witneflfes  thereto.  As  to  the  charges,  1  think  the  expence  in  re- 
moval of  the  goods,  charges  of  food  for  living  creatures,  and  moderate  neceflary  expences  for  tenants 
and  officers,  will  be  allowed  within  the  meaning  of  this  claufe. 

For  the  overplus  (if  any)  to  be  left  in  tbeAeriff  or  confablet  btottit,  it  is  advifeable  for  the  landlord 
to  have  a  receipt  or  other  writing  teftifying  the  fame. 

For  the  corn  or  grain,  the  law  is  the  lame  as  to  fale,  only  there  it  is  not  to  be  removed,  if  to  the  da- 
mage of  the  owner,  otherwife  it  may.  Sir  Barth.  Shower*!  Obfervations  on  this  ftatute,  faid  to  be 
printed  from  a  MS.  of  his  in  the  hands  of  the  author  of  the  Complete  Englifh  Copyholder,  fol.  160,  ice. 

\  A  diftrefs  fold  at  an  appraifed  price,  mall  be  intended  to  have  been  fold  at  the  beft  price,  face  the 
appraifera  were  fworn.     Ld.  Raym.  Rep.  55.  Trin.  7  W.  3.     Walter  v.  Rumbal. 

II  Mod. 76.       p.  Lands  lying  in  two  hundreds  and  two  counties  contiguous t  were 

lumbal!.'  demftd  h  one  ^eafe  rendering  rent  •,  the  leflbr  for  rent-arrear  dif- 
S.  c.  ad-  trained  in  both  hundreds  y  and  the  diftrefs  not  being  replevied  in  five 
judged.—  days,  the  cpnftable  of  the  hundred  in  which  the  diftrefs  was  taken, 
Comb^  33  .  notjce  having  been  given  to  the  owner,  adminiftered  the  oath 
4  Mod.  390.  \xpon  fale  of  the  goods  iff  the  other  hundred  ;  and  this  was  held  good, 
?*£'.**"  it  being  an  intire  diftrefs  and  not  feverable,  and  the  hundreds  con- 
^VMod.53.  tiguous,  fo  that  the  driving  was  lawful,  and  a  continuance  of  the 
s.c.  ad.  firft  taking.  1  Salk.  247.  pi.  1.  Trin.  7W.3.  B.  R.  Walter r* 
judged—     Rumbal. 

Vim  Raym. 

53.  S.  C.  held  accordingly* 

10.  Diftrefs  in  a  leet  of  common  right  may  be  fold  becauie  it 
is  a  court  of  record;  otherwife  of  diftreffes  in  courts  that  are  hot  of 
record;  per  Holt.     12  Mod.  330.  Mich,  if  W.  3. 

11.  As  to  commiffioners  of  f ewers  that  is  a  fpecial  power  given 
them,  and  of  confequence  of  that  they  may  fell;  and  Callis  takes 
great  pains  to  prove  them  a  court  of  record,  and  though  fome 
ads  that  order  things  to  be  levied  by  diftrefs  have  alfo  the  words 
(and  fale),  yet  no  neceflary  inference  can  be  made  from  that,  for 
$atutes  very  often  exprefs  matters  more  plainly  than  they  need 
for  greater  caution;  per  Holt.  12  Mod.  330.  Mich.  11 
W.3. 

12.  Upon  a  diftringas  in  a  court-leet  pro  certo  let*  the  officer 
cannot  fell  the  diftrefs  of  common  right  without  a  cuftom ;  per 
Cur.  1  Salk.  379.  Mich.  1  Ann.  B.  R.  in  cafe  of  the  King  v. 
Speed. 

r  130  ]         13'   ll  Geo.  2.   cap.  19.  f,  i.     Goods  or  chatties  conveyed  away 
from  the  premifes  to  prevent  the  di/lraining  them  for  rent  arrear9  may 
be  feifed  anywhere  within  30  days  after  y  and fold \  or  otherwife  difpofed 
of  as  iffeifd  upon  the  premifes  for  fuch  arrears. 

Provided  they  are  not  fold  bona  fide,  and  for  a  valuable  confederation) 
before fuch  feifure>  to  any  other  perfon  not  privy  to  the  fraud. 
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See  the  $»- 

(E.  4)     Impounded.     Where,  '    ^3^ 

*  (H). 

1.  52  H.  3.    for  ONE  pall  caufe  any  diftrefs  to  be  driven  out 
cap.  4.  rf  the  county ,  and  if  any  neighbour  do  fo  to 

Ins  neighbour  of  his  own  authority,  and  without  Judgment,  he /hall  be 
f unified  by  redemption.  Neverthelefs,  if  the  lord  do  fo  again/}  his  te- 
nant, he  pall  be  hut  grievoufly  pumped  by  amercement. 

2.  Trefpafs  for  d'iftraining  in  one  county  and  carrying  into  another; 
the  defendant  was  condemned  upon  infufficiency  of  his  plea,  an<J 
was  condemned  in  damages  iol.  taxed  by  the  Court,  and  that 
the  defendant  (hould  be  ranfomed,  and  capias  awarded  againft 
him.    Br. Trefpafs,  pi.  255.  cites  30  AflT.  3?, 

3.  If  a  man  holds  land  in  Effex  of  a  manor  in  the  county  of  Here-  Br.  A  a  ion 
ford,  the  lord  may  diftrain  for  his  fervices  upon  the  land,  and  fur  ,c  *ta" 

bring  the  diftrefs  into  the  other  county  to  the  manor,  notwith-  SJ&  s.c.'* 
Handing  the  ftatute  of  Afarlebridge,  cap.  3.  quod  nulrus  duci  fa-  «»<*  not- 
ciat  diftri£Hoaes,  &c.     Br.  Diftrefs,  pi.  32.  cites  1  H.  6.  3,        wichftandin* 

'    *       •*  *      r  ^r  the  ftatute  ot 

Weftmi  niter,  i.  cap.  idr 

4.  Trefpafs  for  diftraining  in  the  county  of  Wilts,  and  carryr 

ing  into  the  county  of  Southampton,  contrary  to  the  ftatute  of 

Marlebridge,  cap.  4.     The  defendant  faid,  that  the  place  where 

is  a  carve  of  land  which  the  defendant  holds  of  him  in  the  county 

of  Warwick,  by  which  he  diftrained  for  the  rent  arrear#  and 

was  going  towards  the  county  where  the  manor  is,  and  the  place 

where  the  writ  is  brought  was  in  the  county  of  B.  which  is  the 

way  to  his  manor  of  B.  in  the  county  of  Warwick,  &c.     And 

per  Hufiey,  he  cannot  juftify,  becaufe  the  ftatute  is  in  the  ner 

gadve.     But  per  Jenney  and  Fairfax  juftices,  he  may  juftify ; 

becaufe  the   ftatute  fpeaks,  quod  fi  vicin'  fupra  vicin*  hoc  fecerit 

puniatur  per  redemptionem,  &  fi  dominus  fuper  tenen'  fuum  hoc 

fecerit  tunc  puniatur  per  gravem  mifericordiam,  and  therefore 

per  Fairfax,  the  ftatute  is  intended  of  diftrefs  for  damage-feafant  or 

rent-charge,  and  mt  between  lord  and  tenant.     But  quaere  indej 

for  the  ftatute  is  in  the  negative,  as  Hufley  rehearfed ;  for  the 

parties  demurred  in  law,  and  no  replevin  can  be  made  in  this 

cafe ;  for  a  replevin  (hall  be  where  the  taking  wa$,     Br.  Diftrefs, 

pi.  53.  cites  22  E.  4.  ri. 

5.  It  was  agreed,  that. if  a  man  puts  the  diftrefs  in  his  feveral 
pnfiure,  ibis  isfupcient  pound^overt ;  and  by  others,  prsef er  Fairfax, 
if  he  puts  them  in  the  feveral  pafture  of  another,  this  is  a  good 
pound-overt*  Quaere,  for  per  Fairfax,  it  fhall  be  where  the 
plaintiff  may  give  them  food  without  damage  to  others,  and  after 

Miie  was  taken,  if  they  died  in  default  of  the  plaintiff,  or  in  de-  % 

fault  of  the  defendant.     Br.  IJiftrefs,  pi.  41.  cites  5  H.  7.  9. 

6.  If  lord  or  leflbr  diftrains,  he  cannot  make  a  pound  in  the 
fame  land  for  this  diftrefs ;  per  all  the  juftices.  But  per  Jufti- 
ciarios,  if  he  diftrains  for  damage  feafant  in  his  proper  land,  he 

/nay  impound  them  there;  quod  nota.     And  per  J£eble;  when  a,  [  jji  J 
Vol.  IX.  h  gtyji 
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man  diftrains  his  tenant  at  will  for  rent,  and  makes  a  pound  Jrt 

the  fame  land,  this  making  of  a  pound  there  is  a  difcharge  of 

"the  leflee,  quod  non  negatur.     Br,  Diftrefs,  pi.  30.  (bis)  cites 

21  H.  7.  39. 

The  plain-         7.   1  &  2  P.  fcf  M.  cap.  12./   I.  Dijlrejfes Jball  not be  driven 

oft  dJftrcft    oui  tfth*  hundred,    &c.  unlefs  to  a  pound-overt  in  the  famejhire, 

taken  in  a     and  within  three  miles  of  the  place  where  taken,  and  Jball  not  be  im~ 

hundred  in    pounded  in  feveral  places,  whereby  the  owner  Jball  be  conflrained  to 

ty^Md°th*t  fwfevefd  replevins,  in  pain  that  everv  per/or  offending  /bail forfeit 

he' drove  it     to  the  party  aggrieved  5/.  and  treble  damages  /    and  §  I.  for  taking 

4ix  miles  out  m$re  fjjQn  a  j0  for  impounding  one  diftrefs. 

of  the  coun-  n       J  r  *  . 

ty  j  and  becaufe  a  hundred  may  be  in  divers  counties,  and  the  ftature  is,  that  the  driving  ought  not  to 
be  more  than  three  miles  out  of  the  hundred 5  and  that  it  might  be  that  the  driving  was  fix  miles  from 
the  place  where  the  diftrefs  was  taken  in  another  county,  and  yet  not  three  miles  from  the  hundred 
where  the  taking  was,  for  thai  caufe  it  was  not  adjudged  againft  the  party;  and  that  was  after  vcidiGt 
ja  arreft  of^udgment.     Godb.  11.  pi.  1  c.  Mich.  24.  Eliz.  C.  B.  Anon. 

Diftrefs  was  taken  in  the  hundred  of  Offlay  in  Staffordshire,  and  the  city  of  Litchfield  was  fomeUme 
within  this  hundred,  and  by  letters  patent,  of  1  Maiise,  the  city  was  made  a  county  of  itfclf,  and  be 
which  took  the  diftrefs  impounded  them  within  a  pound  in  the  county  of  the  city  of  Litchfield  j  now 
whether  he  has  incurred  the  penalty  of  the  ftatute,  or  not,  was  the  que  ft  ion.  And  becaufe  the  court 
had  not  a  ftatute- hook  there  to  fee  the  pie:>mble,  therefore  they  would  give  no  refolutioo.  Anderfon 
fiid  the  meaning  of  the  ftatute  was,  became  the  bailiff*  of  the  hundred  might  make  deliverance  j  aJfo  I 
think  it  is  within  the  coinpafs  of  the  ftatute,  because  the  city  was  a  county  fevered  before  this  ftatute 
made.     Goldfb.  loo.  pi.  5.  Mich.   3C&31  Eliz.  Bcardfley  v.  Pilkington. 

It  was  faid  by  the  ferjeaots  at  bar,  that  the  party  may  drive  the  diftrefs  as  far  as  he  will  within  the 
fame  hundred,  but  not  above  three  miles  out  of  the  hundred.  Gouldfb.  101.  pi.  5.  Mich* 
30  U  31  Eliz.    Beardfley  v.  Pilk'rjton. 

If  a  diftrefs  be  of  three  cattle,  jnd  they  are  drove  above  three  miles  from  the  place  where  taken,  and 
each  beafthas  a  di  It  in  ft  owner,  the  diilrainrr  (hall  forfeit  three  timet  5  L  per  Hoit  Ch.  J.  1  Saik.  31. 
in  pi.  2.  Pafch.  5  W.  &  M.  in  B.  R.  obiter. 

Noy,  52.  8.  P.  brought  an  a&ion  of  debt  againft  N.  upon  the  ftatute  of 

theCCo!irt  I  &  2  P.  &  M.  cap.  1 2.  for  taking  of  a  diftrefs  in  one  county, 
nave  5!.  and  driving  it  into  another  j  and  the  caTe  was,  that  three  men 
againft  every  dif  rained  a  Jloch  ofjbeeb,  and  ^  them  impounded  in  feveral  places,  and 

but  "for  ^  cvery  °^  t^iem  ^al*  forfeit  I0°  s.  feverally,  or  but  all  together 

i:pon  error  ioo  s.     The  Court  was  divided,  for  the  words  of  the  ftatute  are, 

brought  it  that  every  perfon  fo  offending  (hall  forfeit  to  the  party  grieved 

tewo-  t0  for  every  fuch  offence  ioos.  and  treble  damages;   but  Walmf- 

neous,  but  ley  thought  that  every  one  ihould  forfeit  100  s.  and  he  put  a  dif- 

the  Court  ference  between  perfon  and  party,  for  many  perfons  may  make 

fOTprece^  but  one  party.     Gouldib.  145.    pi.  62.    Hill.  43  Eliz.     Patridgc 

den:*.—  v.  Nay  lor. 
O0.E.4S0. 

pi.  12.  S.  C.  adjudged  accordingly  in  C.  B.  and  judgment  reverfed  in  B.  R.  ■   Mo.  4.53.  pi.  6*0. 

SiC.  and  judgment  reverfed.— —D.  177.  b.  Marg.  pi.  33.  cites  S.C.  accordingly.— —But 
by  Fenner,  if  the  plaintiff  had  brought  his  a&ion  againft  them  feverally,  every  one  ihould  have  paid  5  U 
*»'oy,  62.  in  cafe  of  Patridge  ▼.  Emfon,  and  feems  to  be  S.  C.     But  the  reporter  fays  quaere. 

9.  At  common  law  a  man  might  have  driven  the  diftrefs  into 
what  county  he  would,  which  was  mifchievous  for  two  caufes  ; 
I  ft,  Becaufe  the  tenant  was  bound  to  give  the  beafts  (being  im- 
pounded in  an  open  pound)  fuftenance,  and  being  carried  into 
another  county,  by  common  intendment  he  could  have  no  know- 
ledge where  they  were.  Another  caufe  was,  he  could  not  know 
where  to  have  a  replevin,  but  the  party  was  before  this  ftatute 
13  driven 
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driven  to  his  a&ion  upon  his  cafe;  and  albeit  this  ftatute  be  in 

the  negative,  yet  if  the  tenancy  is  in  one  county,  and  the  manor  in 

another  county,  the  lord  may  drive  the  diftrefs  which  he  takers  in 

the  tenancy  to  his  manor  in  the  other  county,  for  that  the  tenant 

is  out  of  both  the  faid  mifchiefs ;    for  the  tenant  by  doing  of    £  13a  J 

fuit  and  fervice  to  the  manor,  by  common  intendment  may  know 

what  is  done  there,  and  therefore  may  give  his  beaft's  fuftenance ; 

and  to  know  where  to  have  his  replevin,  the  bailiff  of  the  manor 

ufually  drives  the  cattle  diftrained  to  the  pound  of  the  manor.  *  Stat,  of 

And  this  #  a£k  extends  as  well  to  goods  as  to  beads.     2  Inft.  106.  Marib.  51. 

10.  By  prefcription,  if  a  manor  is  in  one  county,  and  is  held  of  a  s.'p" 'a'ed 
manor  in  another  county,  the  lord  may  drive  a  diftrefs  out  of  per  Waimf- 
the  county  where  it  is  taken;   Arg.  Palm.  544.  Trin.  4  Car.        Browni* 

260— »—  PI.  C.  9.  b.  cites  it  as  held  accordingly,  30  E.  3.  in  the  Abbefs  of  Wilton's  cafe. — 

Ibid,  in  the  Marg.  is  a  nota,  viz.  Vide  the  cafe  in  tennino  H.  30  E.  3.  fel.  5.  in  trefpaf*  upon  the 
ftatute  abridged  by  Fitsh.  in  tit.  Diftrefs,  1 6.  but  nota  that  it  is  adjudged  contrary  to  what  it  vouched 
here. 

Diftrefs  was  in  the  county  of  Wiltjbiref  in  a  place  which  is  within  the  honour  of  Waiting  ford,  which 
caftie  and  court  is  within  the  aunty  of  Berks,  and  drove  them  to  the  caftle,  and  there  deliverance  was 
made,  and  at  the  fuit  of  the  defendant  the  plaint  was  removed  by  accedas  ad  curiam,  direded  to  the 
JherirTo/  Oxford  into  Bank,  and  there  counted  of  the  taking  in  Wiltihire,  and  this  was  held  well  tgr 
the  Court.    D.  168.  b.  169.  a.  pi.  20.  Trin.  2  Eliz.  Anon. 

11.  If  lands  in  Middle/ex  and  Hamfjbire  are  demifed  by  one  de- 
mife,  referving  one  intire  rent,  the  diftrefs  taken  in  Middle/ex  cannot 
be  chafed  into  Hamp/bire,  becaufe  the  counties  are  not  adjoining  ; 
per  Holt  Ch.  J.  Ld.  Raym.  Rep.  55.  Trin.  7  W.  3.  in  cafe  of 
Walter  y.  RumbaL 

12.  Where  land  lies  in  feveral  counties,  and  one  diftrefs  is  taken  J^0*1'*9** 
for  an  intire  rent  of  fome  cattle  in  one  county,  and  fome  in  tie  other,  cUr.\hougb 

the  landlord  may  drive  them  all  together,  and  impound  them  in  the  diftrefs 
either  county,  (notwithftanding  the  ftatute  of  Marlbridgc,  that  a  ™£'"* 
diftrefs  (hall  not  be  driven  out  of  the  county,)  and  the  officer  of  dnds*$icf 
cither  county  is  within  the  meaning  of  the  late  a£t  of  parliament  being  coat- 
of  2  W.  &  M.   Refolved.     Comb.  336.  Trin.  7  W.  3.  B.  R.  f ""'  his 

.  ,  •>•>  '  ^  bkt  one  tntirt 

W alter  v.  RumbaL  diftrefs,  ef- 

peciaily  be- 
fog taken  it  one  and  the  fame  time,  and  for  ont  intire  rent,  and  it  ought  to  be  put  into  one  pound; 
-  Ld.  Raym.  Rep.  55.  S.  C.  held  accordingly,  and  that  the  chafing  of  the  vliftrefc  over  is  a  con* 

ti nuance  of  the  taking  the  diftrefs,  and  the  party,  fincc  it  was  for  one  intrre  caufe,  cannot  fever  the 
diftrefa,  but  mutt  chafe  them  all  together,  and  impound  them  in  one  pound,  by  the  ftat*  x  8c  a  P.  &  M. 
cap.  ia,--  12  Mod.  77.  S.  C.  &  S.  P.  held  accordingly. 


(F)     For  an  Amercement. 

w 

[In  what  Cafes.] 

fr.  ]7  OR  amercements  in  a  court  leet  for  offences  done  out  of  s.c.  cited 
*•     court,  a  diftrefs  is  incident  of  common  right.     Co.  8.  "Rep.  4<- 
Grieslt,  41.     Dodor  and  Student,  74.     M.    ia  Ja.    B.  per  |i^i?w 

Curiam.]  an  amerce- 

mem  in  a 
law-day,  by  all  the  juft-cti  in  C.  B.  Quod  nota  bene,    Br.  Diftreft,  pi.  44.  cites  9  H.  7.  22. 

L  2  [2.  & 


13* 


CXfttCfe. 


f  2.  So  for  amercements  in  a  court-Ieet  for  offences  done  in  courf3 
a  diftrefs  lies  of  common  right.  10  H.  6.  7.  7  E.  2.  and  8  E.  2. 
Avowry,  211,212.  upon  default  of  appearance. J 


8  Rep.  41. 

a.  b.  in 

Griefley's 

cafe,  S.  P. 

a  fortiori, 

quod  licitum  eft  pro  minore,  licitum  eft  pro  majore. 
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Brownl.  36 
3.  P. 


Br.  Retorn 
rfc  Avers, 
pi.  11.  cites 
S.C 


[3.  So  for  fines  in  a  court,  a  diftrefs  is  incident  of  common 
right.     39  E.  3.  35.  admitted.] 

.[4.  But  the  lord  cannot  diftrain  for  an  amercement  in  a  court 
baron  without  a  prescription.  Dottor  and  Student*  47.  Co*  n. 
Godfrey,  45.  Kelloway,  20  H.  7.  66.] 

[5.  If  the  lord  of  a  fair  hath  ufed  to  have  certain  toll  for  every 
fale  of  cattle,  and  upon  a  fale  the  toll  is  not  paid,  the  lord  may 
fcife  any  of  the  cattle  fo  fold,  and  retain  them  till  fatisfa&ion. 
Mich.  13  Jac.  B.  between  Agard  and  Lifle.]  ■ 

[6.  And  in  fuch  fair,  if  a  man  buys  one  beaft  of  one  man,  and 
another  of  another  man,  and  fo  many  of  feveral  men,  and  refufes 
to  pay  toll  for  any  of  them,  the  lord  may  feife  any  of  the  cattle  fo 
bought  by  him  for  all  his  toll.     M.   13  Jac.  B~  per  Hobert.] 

7.  Replevin.     Where  the  lord  of  a  Let  diftrains  for  amercement 
affecred  in  a  leet  for  non-appearance  at  the  leet»  the  tenant  is  bound 
to  take  notice  for  what  matter  he  diflrains  ;   per  Finch,  but  Wich. 
contra,  and  that  it  is  fufheient  for  the  tenant  to  fay,  that  in  cafe 
the  defendant  would  have  notified  to  him  what  was  amerced, 
that  he  would  have  paid  it.     And  per  Finch,  if  the  tenant  offerr 
the  amercement ,  and  the  lord  refufes  it,  and  after  the  lord  diftrains, 
and  the  tenant  offers  it  again,  and  the  lord  carries  away  the  diftrefs % 
he  does  tort,  and  yet  once  it  waa  offered  j  for  he  ought  to  offer  it 
at  the  time  of  the  taking,  &c.  and  then  the  lord  (hall  not  have  re- 
turn.    And  per  Wich.  if  the  tenant  comes  after  the  lord  has  di- 
ftrained,  and  offers  the  rent,  and  the  lord  refufes,  he  (hall  not 
have  return.     And  fo  fee  that  the  diftrefs  is  only  a  pledge  for  the 
duty,  which  duty  when  it  is  offered,  the  lord  ought  to  deliver  the 
pledge,  and  after  iflue  was  taken  upon  the  notice  gratis.     Br.  Dif- 
trefs, pi.  8.  cites  45  E.  3.  9. 
Br.Trefpafs,       8.  In  trefpafs,  the  defendant  juflified  for  diftrefs  for  amercement, 
pi.  59.  cites  -m  whlc]j  j*%  the  owner  was  amerced,  and  the  iffite  was  taken  if  the 
fay^  quale  property  at  the  time  of  the  taking  was  in  the  plaintiff  or  in  A.  who 
of  this  was  amerced.     Br.  Iflues  joines,  pi.  46.  cites  47  £.  3.   13. 

pleading  at 
this  day. 

Br.  Amerce-       9.  It  was  held  that  a  man   cannot  diflrain  for  amercement  fir 

menr,pl.i5.  rent-fervice,  but  for  amcrcemetft  for  fuit  real  as  at  the  leet,  a  man 

l^Fof  frit  may  diftrain  5    note  the  diverfity,  and  it  was  for  2  d.     Br.  Dif- 

reji,  nodi-  trcis,  pi.  15.  cites  8  H.  4,  16. 

ftrei's  can  be 

taken,  but  for  amerciaments  for  default  of  fuit.     2  loft.  120. 

10.  for  amercement  in  a  leet  no  beaft j  fliall  be  diftralned  but 
the    proper  beajls   of  the   offender.      Br.  Diftrefs,    pi.    89.    cites 

12  H.  7.  15. 

11.  But  if  a  man  holds  of  a  leet  to  be  cryer  tempore  curia,  &c.  there 
he  may  diftrain  any  beajls  which  are  upon  the  land%  held  per  Fineux* 

quod 
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quod  nota,  and  by  the  bed  opinion  of  the  Court  r  et  concord9  of 
the  diftrefs  in  leet.  47  E.  3.  13*  Br.  Diftrefs,  pi.  89.  cites 
12  H.  7.  15, 

1 2.  It  was  agreed  that  a  man  may  prefcribe  for  amercement  in  a  B.r*  D,fll7 ft» 
for,  to  iKftrain  and  fell  the  diftrefs,  becaufe  it  is  curia  regis,  and  s.  c.  that  * 
the  party  derives  his  intereft  from  the  king,  quod  nota.  Br.  Di-  lord  may  dif- 
ftrefs,  pi.  31.  cites  21  H.  7.  40.  lw£V« 

htt-Uw  in  a  leet  by  coftom.     Br  Diftrefs,   pi.  or.   cites  21  H.  7.  40.  See  6  Rep.  25.  a. 

Roddodc'icafe,  Cro.  E.  648.  Rating  v.  Ruddock.  S.  C. 11  Rep.  44.   Godfrey's  cafe. 

13.  A  man  may  diftrain  and  avow,  tkc.for  rent  due  from  a  copy- 
holder to  a  lord  of  a  manor ;  for  this  is  a  duty  to  the  lord  at  the 
common  law ;  and  therefore  an  avowry  may  well  be  for  it.  Cro. 
Eliz.  524.  pi.  51*  Mich*  38  &  39  Eliz.  B.  R~  Laughter  v. 
Humrries. 

14.  So  he  may  for  an  amercement  of  an  inhabitant  impofed  in  a  C  x34  ] 
court-lett,  for  refufmg  to  take  upon  him  the  office  of  a  conftabte.  Sav|V3»94- 
8  Rep.  38.  and  41.  Trin.  30  Eliz.  C.  B.    Greifley's  cafe.  s.  c  a'd- 

15.  A  common  perfon.  lord  of  a  manor  cannot  diftrain  Jbr  judged. 
-amercements  in  a  court  baron,  as  for  Surcharge  of  common,  &c. 
without  prefcriptum.      But  the  queen  by  her   prerogative  may. 
Cro.  E.  748.  pi.  i.  Pafchf  42  Eliz.  B.  R.     Rowlfton  v.  Almaiu 

16.  Diftrefs  taken  for  not  doing  fuit  at  the  leet  may  be  fold,  and 
taken  in  any  land  within  the  leet  of  the  beafts  of  him  that  made 
default.     Jenk.  219.  pi.  67. 

17.  Upon  an  avowry  for  an  amerciament  in  a  court  no  damages  7  H*  8.  nor 
are  to  be  recovered,  though  found  for  the  avowant.    Jenk.  272.  J1^' *  l$9 

pL  89f  ccfts  or  da- 

mages in 
this  cafe.    Cro.  £•  158*  but  adjornatur.     Haielip  ▼.  Chaplin.-  S.  P.  adjudged  Cro.  £.  *  300. 

Porter ▼.  Grey.  Upon  producing  divers  precedents  of  damages  and  coils  given  fince  the  ftatute, 

the  Court  inclined  to  allow  them*     Cro.  £•  3  30.  Hafelop  v.  Chaplin*- 
•  S.  C.  cited  Cro.  J.  »8. 

18.  A  reputed  manor  will  maintain  an  avowry  for  an  amerce- 
ment in  a  court-ieet,  though  indeed  he  had  no  manor  in  truth. 
Brownl.  170.     Reynolds  v.  Oakley. 

19.  A  diftrefs  is  incident  of  right  to  a  court-feet,  but  in  a  court- 
baron  prefcription  mult  be  laid  to  diftrain.     Brownl,  36. 

20.  Upon  a  prefentment  of  a  nufance  in  a  court-leet,  and  a  t  Aclion  of 
pain  aflefled  to  remove  it  by  fuch  a  time,  it  was  refolved  by  all  jj^  *" 
that  the  lord  may  diftrain,  or  have  a&ion  of  t  debt  for  fuch  pain  ahmiagainft 
or   amercement.      Cro.  J.  382.   pi.  10.    Mich.    13  Jac,    B.  R.  his  coP>  hold 
J»ratt  v.  Stcarn,  «-^ 

by  the  homage  fir  an  merocebment  on  the  wafle.    The  Court  Teemed  to  incline  againft  the  action. 
See  Carta.  183.  Cudmorev.  Honywood. 

21.  A  cuftom  was  laid  for  fuch  a  to*onfbip  to  fend  one  to  be  fivorn  Raym.  204. 
conftable  at  fuch  a  leet,  which  not  being  done  a  fine  was  fet,  and  £^°" ' v* 
diftrefs  taken  for  it.     Exception  was  taken,  becaufe  no  cuftom  was  s.c.  Twif- 
alhged  to  warrant  the  diftrefs ;  for  though  of  common  right  a  di-  drrTJ-  f*id 
ftrefs  may  be  taken  for  a  fine  in  a  court-leet,  that  is,  where  it  Is  ^u^UiaTed 
impofed   for  fuch  things  as  are  of  common  right  incident  to  its  by  ruft  m, 

L  3  jurifdiction,  *  ***&  <°r 
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that  duty  jurifdi£Uon,  as  for  contempts  or  the  like  ;  yet  where  cuftom  onjjr 
mainWd  enabled  them  to  fet  a  fine,  it  cannot  be  diftrained  for  without 
by  the  like  cuftom  alfo,  and  cites  1 1  Co,  Godfrey's  case.  And  to  this 
cuftom.  Sed  opinion  did  the  Court  incline  ;  fed  adjornatur.  Vent.  105. 
-"n*aKei.  Mich.  22  Car.  2.  B.-R.  Pierfon  v.  Ridge.    , 

702.  739.  745.  S.  C.  adjornatur. 

S.  P.  or  he  22.  If  the  bailiff  dijlrains  for  an  amercement  for  a  nufance  upon 
fiml  iftrme  prefentment  in  a  leet,  he  muft  jtiftify  by  warrant  of  a  Jleivard. 
of  the  Court.  Show.  61.  Mich,  i  W.  &  M.     Matthews  v.  Cary. 

3  Salk.  joS. 

S.  C.i  A  diftrefs  per  mar  datum  of  the  lord  of  the  manor  is  not  good ;  for  a  bailiff  cannot  diftrain 

by  that  means,  nor  otherwife  than  by  virtue  of  a  precept  directed  to  him  by  tit  jlewa'd  of  tl>$  t«r/. 
Carth.  75.  Mich.  1  W.  &  M.  in  B.  R.  Mathews  v.  Carew.— — Show.  61.  S.  C  &  S  P.  ac- 
cordingly. —  But  in  an  avowry  he  need  not  {hew  any  authority  or  precept,  but  then  he  muft  aver 
the  oftence  to  have  been  committed.     Carth.  74.  S.  C— -Show.  61',  62.  S.  C.  8c  S.  P.   accotd- 

Ingly. 3  Mod.  1 37.  S.  C.  refolved  that  he  ought  to  fet  forth  the  warrant  of  the  fteward,  without 

which  he  cannot  juftify  to  diftrain  for  an  amercement.  But  in  a  replevin  where  the  defendant  ma<Je 
cognisance  in  the  right  of  the  lord,  it  might  be  well  enough.  S.  P.  per  Popham  accordingly; 

but  per  Gawdy  contra. Cro.  E.  69S.  in  cafe  of  Steverton  v.  Seroggs. S.  P.  per  Popham, 

but  the  other  juftices  conceived  otherwife,  but  afterwards  judgment  was  according  to  the  opinion  of 
Popham.    Cro.  £.  748/ pi.  2*  Pafch.  42  £li».  B.  R.    Rowlefton  v.  Alman. 

C*35] 
1  Salk.  175.       23.  In  replevin,  the  defendant  made  conufance  as  bailiff  to  R.  F. 

adjudged' for  an<*  ^a^  *kat  ^c  P'ace  where  is  within  S.  and  that  S.  is  within 
the  plaintiff*  the  manor  of,  &c.  and  Jbews  a  cujiom  'for  the  jury  to  eletl  one  of 
—- Jf  ab-  the  rcfiants  to  ferve  the  office  of  cotiftable  for  a  year,  and  faid  that 
party  ought  ^y  cfc&cd  fucn  a  onc  to  be  conflable  for  the  year  enfuing,  and 
to  be  fum-  to  take  his  oath  under  a  penalty  of  40  s.  and  at  the  next  court  it 
moned,  and  was  prefented  that  he  did  not  take  the  oath,  and  for  this  40's.  a 
place  ap-^  diftrefs  was  taken,  See.  And  the  plaintiff  demurred  to  this 
pointed  un-  avowry,  that  here  is  a  duty  laid  to  be  by  cuftom,  and  it  is  not 
<fcr  a  penalty  like  to  a  fine  or  amercement,  and  therefore  the  party  ought  like- 
where  he  w^e  to  ena^e  himfelf  by  cuflom  to  dijlrain  fonit,  otherwife  no  di- 
Jhaii  come,  ftrefs  is  incident  of  common  right  5  for  the  defe£t  of  a  cuftom  to 
JJJ1  before  diftrain,  and  for  want  of  alleging  of  notice,  the  Court  held  tbe 
take  the  avowry  to  be  ill ;  for  this  is  a  duty  by  the  cuftom,  and  therefore 
oath.  the  remedy  in  fuch  a  fpecial  matter  ought  to  be  by  cuftom  like- 

S^wd7-  wifc#  Skin'  635'  PL  *  HU1.  7  W.  3.  B.  R.  Fletcher  v.  Io- 
the  plead-      gram. 

ings —Comb.  350.    S.  C.  adjudged  nifi,  &c— — 12  Mod.  87.  S.  C.  the  alleging  that  noli- 

tiam  habuit  is  too  general.     Judgment  for  the  plaintiff. Ld.  Raym.  Rep.  69.  71.  S.  C.  &  S.  P. 

and  for  that  reafon,  and  becaule  the  defendant  did  not  allege  a  cuftom  for  taking  the  diftrefs,  it  was 
adjudged  for  the  plaintiff. 


(F.  2)     Pleadings  in  Replevins  and  Avowries  for 

Amerciaments. 

Sr# incites  lm  CUSTOM  cannot  be  that  a  man  abiding  within  the  leet 
a  H.  4."  5.  ft^N  be  txcufedoi  the  leet,  by  their  coming  before  the  cotifta^U 

—Br.  Pre-    and  portreeve.    Br.  Cuftoms,  pi.  n.  cites  2H*4-  16. 

fcription, 

pL  13.  cites  S.  C. 

a.  The 


*     2.  The  lord  intitled  himfelf  to  a  leet  and  a  certain  funi  pro  J  i-e*  178- 

certo  letx  by  means  of  his  hundred ;  it  is  a  good  plea  by  him,  that  *R  ^^'C* 

be  is  feifed  of  the  hundred  without  fbewing  the  deed  t  per  Periam  and  verbi*. 

Rhodes  ].     But  if  the  hundred  itfelf  had  been  in  que  (lion,  then 

he  ought  to  {hew  a  deed  ;  but  here  the  defendant  intitling  himfelf 

to  a  leet,  and  a  leet-fee  by  reafon  of  the  hundred,  it  is  fufficient 

for  him  to  fay  that  he  is  feifed  of  the  hundred,  &c.  although  it  be 

by  diffeifin ;  for  if  he  has  poffeflion,  be  it  jure  vel  injuria,  he 

{hall  have  all  things  incident  thereunto  *,  for  the  pqfleflion  of  the 

hundred  draws  to  him  the  leet,  and  the  leet  the  leet-fee.    2  Le.  74. 

pi.  98.  Trin.  28  Eliz.  C.  B.  Lawfon  v.  Hare. 

3.  In  avowry  on  a  diftrefs  for  an  amerciament  in  a  leet  on  a  Cro.E.698. 
vill  as  for  not  making  tumbrel  and  flocks,  it    mufi  be  alleged  that  P1*"1-  $te- 
the  pain  is  not  paid  to  the  lord,  or  elfe  it  might  be  paid  by. another  of  Scroggs. 
the  vill  before.     Mo.  573,  574.  pi.  789.    Trin.  40  Eliz.    Scroggs  s.c. 
v.  Stevenfon. 

,  4.  In  replevin,  the  defendant  avowed,  for  that  he  had  a  leet  for 
all  the  inhabitants  and  refmnts  witXn  fas  manor,  and  that  the  plain* 
tiff  being  an  inhabitant,  was  Jammoned  to  appear  at  the  leet  on  a  cer- 
tain day,  and  for  making  default  he  was  amerced,  for  which  he  di- 
Jlrained ;  the  plaintiff  replied,  that  the  place  where  he  dwelt  was 
parcel  of  a  monqftery,  and  land  held  in  franhalmoigne  dij charged  of  all 
fecular  jlrrjices;  then  he  pleads  the  flat ute  31  H.  8.  and  the  kings 
grant  to  his  anceflors  adeo  plene,  libere  ts*  integre,  as  the  abbot  held  it 
before  the  diflblution,  and  conveyed  the  \and  to  himfelf  by  de- 
fcent,  &c.  The  avowant  demurred;  and  adjudged  for  the  C  I36J 
plaintiff;  for  the  abbot  was  difcharged  ratione  ordinis  fui,  as  all 
churchmen,  women,  and  noblemen,  &c.  were ;  and  this  immu- 
nity churchmen  had  at  common  law  before  the  ftatute  of  Marl- 
bridge,  in  rcfpedl:  of  their  perfons,  and  therefore  it  fhall  not  go 
to  the  patentee  of  the  king;  but  all  other  perfons  above  12  years 
old  muft  do  fuit,  and  it  is  called  fuit  real,  alias  regal,  for  though 
the  lord  has  the  benefit  of  the  court,  yet  it  is  the  king's  court, 
and  the  fervice  there  done  is  fervice  to  the  king.  2  Roll.  Rep.  56. 
Mich.   i6Jac.  B.  R.    Dacre  v.  Nixon. 

5.  In  trefpafs,  the  defendant  pleads  a  fpecial  justification  for  an 
amercement  upon  a  prefentment  by  the  jury  for  a  nufance  at  the 
court-lect  of  the  archbilhop  of  Canterbury  5  adjudged  for  the 
plaintiff,  for  the  defendant  ought  to  fhew  the  bounds  and  limits  of 
the  leet,  and  over  what  perfons  the  leet  has  jurisdiction,  as  to  fay 
de  refidentibus,  and  inhabitantibus  infra  manerium  de  Lambeth, 
&c.  for  the  leet  may  extend  into  one  manor,  or  within  four  or 
five  manors  \  or  there  may  be  feveral  leets  within  one  manor,  and 
therefore  he  ought  to  plead  the  bounds  of  his  leet  certainly. 
Skin.  392,  393.  pi.  29.  Mich.  5W.&M.  in  B.  R.  George  v. 
Lawley. 

6.  The  avowry  of  the  bailiff  of  a  manor  for  taking  the  beafts  as  a  4  MoA  377. 
diflrefs  for  breach  of  a  bye-law  by  the  plaintiff,  was  held  ill,  becaufe  he  -u'd    ^Ibr 
did  twt  plead  a  precept  of  the  fleward  for  taking  the  diftrefs,  or  levy-  the  plaintiff*, 
ing  the  pain  ;  for  he  can  no  more  do  it  ex  officio,  than  a  fberiff  — s.p^heia 

*  h  4  could  """fo*1* 


* 
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«nd  »!fo  be>  could  execute  a  judgment  of  B.  R.  without  a  writ.  Skinm  587. 
caufehedM  Mlh       w>      BR>   Lamb  v.  Mills. 

not  plead  an  *  o 

extracl  of  the  Court,  which  the  bailiff  ought  to  have  for  his  warrant.     Mo.  573,  574.  pi.  789.  Trim 

40  Eliz.  Scroggs  v.  Stevenfon. All  the  juftices  held,  that  the  bailiff'  cannot  without  fpecia)  author 

lity  frcm  the  iteward  diftrain  for  an  amercement  in  a  lecu  Mo. 607.  pi.  839.  Stevenfon  v.  Scroggt.  S.C, 

Skinn.  '3*.  7.  There  can  be  no  diftrefs  for  a  penalty  by  cuftom  in  a  leet,  as 
i-  s4  pS  a°  to  f™^  4°  s*  by  the  eiuftom  if  one  refufes  to  be  fworn  conftaHe 
cordingly.      if  eledted,  without   alleging  a  cuftom  for  it.     1  Salk.  175.    HilL 

Comb.  350.  8  W.  2.  B.  R.  Fletcher  v.  Ingram. 
s.c.&s.p.  °  ° 

.by  Holt  Ch.  J.  and  judgment  accordingly.  ——5  Mod.  117.  130.  S.C— Ld.  Rajm.  Rep.  69*  7**. 
S.  C  &  S-P.  accordingly,  by  the  opinion  of  the  whole  Court. 


(G)     For  what  Thing  againjl  common  Right  a  Di- 
ftrefs may  be  taken. 

S.  c.  cited  [1.  T  F  there  be  a  cuftom  in.thi  town  of  Tewkfbury,  that  the  bai- 
ty Hale  ch.  1  li£Fs  and  principal  burgefl'es  of  the  town  have  ufed  time, 
Rep.  103.'  &c-  to  rato  and  tax  every  inhabitant  within  the  town,  for  the  repo- 
in  the  cafe  ration  of  any  bridge  within  the  town ;  if  a  tax  be  made  according  to 
of  Brum-  ^  a^om^  a  diftrefs  may  be  taken  for  this  rate  of  the  gbods  of 
Lka,  that  any  inhabitant  fo  taxed,  though  upon  the  making  of  the  tax  it  is 
though  they  not  ordained  that  a  diftrefs  jhall  be  taken  for  it,  inafmuch  as  here 
did  not  ai-  no  pCrfon  can  havc  an  a£tioii  of  debt  for  this  tar,  inafmuch  as  the 

Jege a  cuftom    .       *  .        .  -  .  .,         .r       _.n  *   _    n       .  .  . 

to  diftrain,  corporation  is  not  to  have  it,  and  then  if  a  diftrefs  ihould  not  be 
yet  it  was  for  it,  there  Ihould  be  no  remedy  for  it.  Pafch.  1 1  Car.  B.  R* 
enttfhTbc-  Smethesden  and  Ashton,  refolved  per  totam  Curiam,  after  a 
caufe  the  verdiS  for  the  avowant,  in  which  the  diftrefs  was  made  by  *  war- 
party  had  no  rant  under  the  feal  of  the  bailiffs,  burgefies,  and  commonalty, 
m«dy.re"  which  was  the  name  of  the  corporation,  and  yet  refolved  good* 
*  L  *37  ]  ^ecau^c  ^e  baUiffs  could  not  have  made  a  warrant  by  other  feal.] 

[2.  If  a  rent-charge  be  granted,  and  that  if  it  be  arrear,  that 
the  grantee  fhall  have  a  penal  fum ;  if  the  penalty  be  forfeited  the 
.grantee  may  diftrain  for  it.     1 1  H.  4.  85.     Quaere  of  this.] 

3.  The  ufage  of  the  town  of  Dale  was,  that  when  the  church 
was  rubious,  the  inhabitants  ajfcmbled  themfelves  and  taxed-  every 
one  to  a  certain  fum,  and  if  any  taxed,  ts>V.  did  not  pay,  they  ufed  to 
diftrain  fuch  pcrfon.     This  by  the  cuftom  is  allowable,  and  the  di- 
ftrefs taken  lawful,  notwithftanding  there  is  a  ftatute  which  fays, 
that  nulli  liceat  ex  quacynque  caufa  facere  diftridiones  extra 
feodum  fuum,  nifi  a  domino  rege  &  miniftris  fuis  au£thoritatem 
habent ;  for  the  ftatute  docs  not  take  away  fuch  cuftom.     Arg* 
And.  71.  in  pi.  144.  cites  44  E.  y. 
r  Roll.  Rep.       4.  If  by  cuftom  time  out  of  mind  there  has  been  paid  at  a  leet 
3  3*  35-  7<i  certain  money  called  cert  urn  leta,  the  lord  without  a  fpecial  cuftom 
adjudged.*  "  enabling  him,  cannot  diftrain  for  it,'  becaufe  being  againft  com- 
mon right,*and  for  the  private  benefit  of  the  lord,  as  he  mult  pre- 
fciibe  in  the  principal,   fo  he   mult  prefcribe  in   the  diftrefs* 
1 1  Rep.  44.  b.  Mich.  1 2  Jac.     Godfrey's  cafe*. 

5.  A 
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J.  A  rint-charge  was  granted  j&r  years  with  a  nomine  pan*,  and 
claufe  of  diftrefs  if  not  paid  at  the  day,  and  the  rent  is  behind,  and 
the  years  incur,  he  cannot  diftrain  for  the  nomine  poenae,  for  that 
depends  upon  the  rent,  and  the  diftrefs  is  gone  as  to  both  of  them ; 
per  Cur.  Win.  7.  Pafch.  19  Jac.     Tutter  v.  Fryer. 

6.  If  there  be  a  cuftom  within  a  manor,  that  every  free  tenant  of  *•*•  37*  95» 
the  manor,  upon  every  alienation  of  their  tenancy,  Jhall pay  fo  much  5*^— 

by  way  of  relief  as  their  yearly  rents  amount  tot  this  is  not  properly  3Bu.ft.313. 
a  relief,  but  a  fine  for  the  alienation  due  by  cuftom,  and  therefore  s*  °* 
cannot  be  diftrained  for  unlefs  by  cuftom ;  otherwife  if  due  by 
tenure ;  and  it  being  alleged  that  the  tenant  held  by  5  s.  rent, 
&  per  televium  quando  accident  fecundum  confuetudinem  ma- 
nerii,  it  was  held  by  three  judges  againft  Doderidge,  that  it  fhould 
be  intended  a  relief  due  by  tenure  ;  for  though  it  was  firft  averred, 
that  fuch  relief  was  due  by  cuftom  of  the  manor,  yet  it  is  after 
exprefsly  alleged,  that  the  tenant  held  by  relief  quando  accident ; 
agreed  per  totam  Curiam.  Jo.  132.,  Trin.  2  Car.  Hungerford 
v.  Haryland. 

7.  Certum  Jet*  cannot  be  diftrained  for,  unlefs  there  is  a  cuftom  Roll.  Rep. 
to  wan-ant  it*      Jo.  133.   Trin.    2  Car.    B.  R.    per  Cur.   cites  ca^chN. 
11  Rep.  44.  b.  Mich.  12  Jac.  Bulloyne  and  Godfrey's  cafe*  aid  that 

certum  letae 
it  againft  common  right,  therefore  he  doubted  if  it  might  be  diftrained  for  without  a  prefcription  j  and 
the  Court  fccmed  to  incline  to  the  fame  intent.         ■    Ibid.  76,  77.  S.  P.  accordingly. 

8.  Grantee  of  a  rent-charge  levies  a  fine  to  the  ufe  of  himfelf 
and  wife  in  tail,  yet  he  may  diftrain  for  rent  arrear  before  the 
time  levied.     2  Jo.  a.     Witherhead  v.  Harrifon. 


(H)     What  Thing  may  be  diftrained,  [  138  J 

[i.  A  Diftrefs  for  rent  or,  fcc.  ought  to  be  of  a  thing  of  which 
***•  there  is  a  valuable  property   in  fame  perfon,    and  for  dogs, 
deer,  coneys,  and  fuch  like  which  are  fera  natura,  they  cannot 
be  diftrained.     Co.  Litt.  47.] 

[ 2.  Furnaces  or  cauldrons  fixed  to  the  freehold,  *or  the  doors  or 
windows  of  an  houfe  or  fuch  like  cannot  be  diftrained. 
Co.  Litt.  47.  b.] 

[3.  A  man  cannot  cut  the  corn  growing  and  take  it  as  a  diftrefs. 
18  E.  3.  4.] 

[4.  Such  things  of  which  no  replevin  lies  becaufe  they  cannot  again  Freem.Rep. 
be  known  from  other  things   cannot  be  diftrained  for  fervices,  w?'kpIl*°i* 

-      .  <?  ,  *   Mi.n.1075. 

as  money  out  of  a  bog*     22  L.  4.  50.  b.J  S.  P.  obiter* 

%  Mod.  61.  S,  P.  obit'r  in  S.  C. 

[5.  Or  Jbeofs  out  of  a  cart.     Contra,  22  E.  4.  50.  b.]  a  Tnft.  81. 

Ficem.  Rep.  202.  pi.  104.  S.  P.  per  tot.  Cur.  Mich.  1675.  Wilfon  ▼.  Ducket.       ■      1  Mod.  6i. 
8.  C.  adjudged. 

[6.  Or  Jhoch  of  corny     11  H.  7.  14.     *  21  H.  7.  39.  b.  Curia.]  *  Fit*h. 

$*  »63»  cites  S.C»   and  Trin.    14  H;  7.      1      Br.  Diftrefs,   pi.  30,   cites  S.  C.        ■  ■  Jo.  197. 

Mich 


» 


138  .  Dfacefif. 

Mich.  4  Cat.  B,  R.  S.  P.  admitted  In  the  cafe  of  Cow  per  v.  Pollard.  ■  ■■  2  Mod.  61.  Mich, 
27  Car.  2.  C.  B.    WilTon  ▼•  Ducket,  S.  P.  per  tot.  Cur..  Frecm.  Rep.  202.   pi.  204.  S.C. 

ana*  S.  P.  per  Cur. 

^„n      [7.  Another  reafon  is  given  that^0f&f  cannot  be  diftrained, 
Foi.  667.    for  that  by  the  carriage  there   would  be  damage   by  fhedding. 
•\7l~l~'  2*  E.  4.  150.  2  H.  4.  15.     Co,  Litt.  47.] 

a  Mod.  61.  t      J  t       j  -t#  -1 

$.  P.  ia  cafc'of  Wilfon  v.  Ducket. 

[8.  Graf/*  *r  far&p  cannot  be  diftrained.  18  E.  3.  4.  20  H.  7, 
8.  b.] 

[9.  Nor  after  it  is  ground.     18  E.  3.  4.] 

[10.  But  fuch  things  of  which  a  replevin  lies,  and  which  can  be 
known  again,  may  be  diftrained.     22  E.  4.  50.  b.  J 

*  Tnft.  82.         £1  x.  As  a  cart  of  grain.     22  E.  4.  50.  b.] 

Jo.  197*  Mich*  4  Car*  B.  R.  the  S.  P.  per  Cur.  in  cafe  of  Cooper  v.  Pollard.— 2  Mod.  6:. 
S.  P.  per  Cut.  Mich.  1675.  in  cafe  o£  Wilfoa  v.  Ducket*  '  Frecm.  Rep.  202.  pi.  204.  S.  C 
ft  S.  P.  per  Cur. 

*  Br.  Di-         [12.  Curia,  Co.  Litt.  47.  a  cart  of  corn.     *  2  H.  4.  ic.T 

cite  S.  C— — Fitzh.  Diftrefs,  pi.  9.  ■  See  pi.  37. 

[13.  Or  a  A*r/£  /ffflfe/r  sfc'/A  a  load  of  Jbcafs.     21  E.  4.  jo.  b.J 
[14.  Or  money  in  a  fealed  bag.     22  E.  4.  50.  b.] 
f  15.  A  man  cannot  diftrain  corn  in  the  ear%  or  hay  for  fervices. 
3  E.  2.  Avowry,    189.] 

[16.  A  man  may  diftrain  other  goods  befides  cattle.     18  E.  3.  4.3 
£139]        [17.  A  man  cannot  diftrain  hay  in  a  barn  for  fervices,  becaufe 
jo.  197.       this  cannot  be  known  again  to  have  deliverance  in  a  replevin, 
•deed—      Mich.    4  Car.  B.  R.  between  Cooper  anp  Pollard,  adjudged 
and  foof     upon  a  demurrer  j    which  intratur  Trim    4  Car.  Rot.  457.] 

hay  in 

cocks,  but  if  it  be  in  a  part  it  may,    Adjudged  by  four  ju  dices,    {bid, 

[18.  If  a  man  leafes  rendering  rent,  when  the  tithes  are  fe- 
vered from  the  nine  parts,  he  cannot  diftrain  the  tithes  for  the 
rent.     11  HU4.  40.  quaere.     But  Brooke  Diftrefs,  81.  it  is  faid 
he  {hall  not,  becaufe  it  is  the  thing  leafed. 
Though  this       rjg#  uQ  man  can  be  diftrained1   by  the  utetjfds  of  bis  trad*. 

ia  generally      p      f;ff  *         J 

true,  yet  it    .*-<>.  .Lltt.  4,. 

jnuft  be  intended  where  there  are  goods  or  other  beads  enough  to  be  diftrained;  Arg.  5  Mod.  361. 
■.  -  If  a  miller  has  two  mllhftoncty  the  one  in  the  mill,  and  the  other  near  it,  the  fpare  ftone  may  be 
diftrained.    Mo.  214,  215.  Arg.  cites  jS  H.  8. 

[20.  As  the  axe  of  a  carpenter  cannot  be  diftrained  for  rent, 
Co.  Litt.  47.] 

[21.  Nor  the  books  of  a  fcholar.     Co.  Litt.  47.3 

[22.  If  a  horfe  be  laden  with  a  burden  of  (heafs,  the  horfe  onlf, 
or  the  Jheafs  only,  may  be  diftrained  for  fervices  (R.  admitting 
the  fheafs  only  may  be  diftrained).    22  E.  4.  50.  b.] 

[23.  The  materials  for  making  cloth  in  a  weaver's  Jhop  cannot 
be  diftrained,     Co.  Litt.  47.] 

[24.  Equi- 
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£24.  Equitarura  hoc  eft  equus  palfridus  or  an  horfe  that  a  man  */• »*» 
keeps  for  journies  cannot   be  diftrained.     Regiftrum  Originale,  JJ^u^i 
loo,  b.  but  it  does  not  appear  for  what  the  diftrefs  was.]  &aii  not  be 

diftrained, 
but  if  he  has  another  horfe  upon  which  he  foraetimes  rides  alio,  the  fpare  horfe  may  be  dirt  rained. 

Arg.  Mo.  214. S.  P.  per  Cur.  obiter  Cro.  H.  550.  A  laddie  horfe  is  not  diftrainable  if 

there  axe  other  goods  fufheient  or  cov  enable.     2  Inft,  133* 

1     [25.  An  horfe  upon  which  another  rides  cannot  be  diftrained* 
Co.  Litt.  47.] 

[26.  An  horfe  in  a  fmitVsfhop  cannot  be  diftrained  for  the  rent  3BUM.270. 
iffuing  out  of  the  fhop;  becaufe  this  is  for  the  maintenance  of  .Is/p^L 
trade  or  of  the  common-wealth.  Co.  Litt.  47.  For  he  is  there  Holt  Ch.  j. 
by  authority  of  law.]  t^aVthef* 

no  fuch  reftri&ioa  where  it  is  for  a  perfonal  duty.    Ld.  Raym.  Rep.  3S6.  Mich*  10  W.  3. 

[27.  So  an  horfe  cannot  be  diftrained  in  an  inn.    Co.  Litt.  ai.1  Br«  Diftreft, 

cites  10  H.  7.  21.  S.  P.— —Ibid.  pi.  42.  cites  7  H.  10.  [1]  S.  P. Br.  Trefpafs,  pi.  2$i* 

cites  2  H.  7.  i.  S.  P.     ■        3  Bulft.  270.  Arg.  S.  P. 

; 
[28.  So  Jacks  of  corn  or  meal  cannot  be  diftrained  in  a  mill.  Br.  Tref- 

Co.  Litt  47.I  P*fs,pl.28i. 

ni  J  cites  7  H.  7. 

1.  S.  P— Ibid.  pi.  42.  cites  S.  C.  [but  mifprintcd  for  7  H.  7.  f.  10.]  S.£« 

£29.  So  faoks  of  corn  or  meal  cannot  be  diftrained  in  a  market. 
Co.  Litt.  47.] 

[30.  So  cloth  or  garments  cannot  be  diftrained  in  a  taylor*sfbap.  #  Br.  Di- 
Co.  Litt.  47-     •10H.7.21.]  **£"• 

S.  C. Ibid.  pi.  42.  cites  7  H.  7.  10.  [1]  S.  P.  Br.  Trefpafs,  pi.  281.    cites  7  H.  7.  j. 

S.  P. 

[31.  A*oeria  caruc*  cannot  be  diftrained.     Co.  Litt.  47.]  They  are 

not  privi- 
leged where  there  is  no  other  diftrefs.     Arg.   I  Sa!k.  249.   cites  2  Inft.  133.         'By  the  common 
law  the  plough  or  any  thing  belonging  to  it  was  not  diftrainable  fo  long  as  any  other  diftrefs  might  be 
taken.     2  loft.  133. Co.  Litt.  47.  a.  b.  S.  P.  5  Mod.  361.  Arg.  S.  P. 
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[32.  Things  diftrained  damage-feafant  cannot  be  diftrained  for  ™n&    . 
rent ;  becaufe  they  are  in  cuflody  of  law.     Co.  Litt.  47.  J  cuftodialegi™ 

cannot  be  taken  ;  as  a  diftrefs  in  a  pound  overt  cannot  be  taken  out  of  the  pound  upon  another  diftrels* 
Codb.  316.  Arg.  cites  D.  67.  Stringfcllow's  cafe. 

33.      51  H.  3.  flat.  4.     Neither  draught-cattle  ncrjheep  pall  be  In  trefpafa 
dijiraihed  (except  for  damage-feafant)  fo  long  as  other  goods  may  be  on  *c  ft** 
found  tofatisfy  the  debt ;    dtflreffes  fball  be  reafonable ;   the  [herifffhall  ^x^XTi%  ^ 
anfwer  all  debts  received ,•    and  where  the  fheriff  charged  himfelf  the  averia  ca-« 
debtor  [hall  be  acquitted.  ruc«  fu* 

•*  *  contra  for* 

mam  ftatuti,  he  ought  to  furmife  in  his  count  that  he  had  other  beads  •,  for  if  there  are  no  other  beafts, 
he  may  diftrain  the  be  aft  s  of  the  plough.     Br.  Action  fur  )e  Eftatutc,  pi-  4  5.  cites  4  H.  7.  8. 

In  trefpafs  on  the  ftatute,  the  plaintiff  declared  of  taking  contra  formam  ftatuti  generally  without 
sluing  that  he  had  otherwife  reafonable  diftrefs,  for  which  caufe  exception  was  taken,  fed  non  allo- 
catur j  for  this  muft  come  on  the  part  of  the  defendant,  viz.  that  no  other  reafonable  diftrefs  coald  be 
fwndj  and  this  i*  ifiuabic  j  and  judgment  with  cofta  was  given  fot  the  plaintiff,  D«  312.  a.  pi.  £$. 
lixtn.  12  Eli*. 

Ibid. 
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Ibid,  cites  Mrth.  iS  I.  a.  where  it  was  held  that  this  action  lies  for  the  tenant  agataft  the  lord, 
though  the  tenant  had  come  to  agreement  with  the  lord  for  the  rent  for  which  the  diftrcft  jdc  avexu* 
caracz  was  taken  j  and  cites  Patch.  17  H.  6*  Rot.  93. 

34.  A  man  may  diftrain  Jhccp  if  he  cannot  find  other  diftrefs, 
though  he  might  have  found  other  diftrefs  before.  Br.  Diftrefs, 
pi.  63.  cites  29  E.  3.  16.  and  Fitzh.  tit.  Trefpafs,  250. 

35.  A  man  fiifed  of  four  acres  of  land  has  ijfue  a  fin  and  a  dough* 
ter  by  one  venter ,  and  two  daughters  by  another  venter^  and  granted 
loo  /.  out  of  his  land  to  his  fin  in  fee ;  thz  fin  dies  without  ijfue  in 
the  life  of  his  father ;  the  father  diesy  the  land  defcends  to  the  three 
daughters  s  the  eldefl  daughter  cannot  diftrain  for  the  two  parts 
of  the  rent  till  partition  be  made.  Br.  ExtinguiOiment,  pi.  31. 
cites  34  Aff.  15. 

S.  c.  cited         36.  A  man  cannot  diftrain  the  horfe  upon  which  a  man  rides% 
Cro.E.550.  qUOj  nota  bene.     Br.  Diftrefs,  pi.  60.  cites  6  R.  2.  and  Fitzh. 

tit.  Refcous,   11. 

37.  Note,  That  a  waggon  full  of  corn  may  be  diftrained,  contra 

of  grain  in  trujfes ;    per  Hank,  and  Thirn.    quod  nemo  negavit. 

And  note,  that  a  general  receiver  has  no  authority  to  redeliver 

diftrefs  without  command  of  his  matter.     Br.  Diftrefs,  pi.  1 1 . 

cites  2  H.  4.  15. 
Ur.  Diftrefs        3^-  *n  debt -upon  a  leafe  of  tithes  levied  by  diflrefi  is  no  plea, 
pi.  So.  cites  per  Skrene,  becaufe  there  is  no  land  in  which  he  can  diftrain, 
*,c*  and  he   cannot    diftrain    by  the   tithes   fevered}    for  this    ia 

the     thing    leafed,    contra   Till.       Br.  Dette,    pi.   234.    cites 

1 1  H.  4.  40. 

39.  A  man  may  diftrain  the  beafls  of  his  tertenant  for  rent- 
fervice,  or  for  rent  referved  upon  a  leafe,  &c.  immediately  when 
they  are  put  into  the  land,  but  not  the  beafts  of  a  jlranger  before 
they  are  levant  and  couchant*  Br.  Diftrefs,  pi,  65.  cites  Lib, 
Fundamentum  Legum. 

40.  A  garment  at  a  taylor9sf  or  a  horfe  baiting  in  an  inn  or  hoftery9 
fhall  not  be  diftrained ;  for  they  are  there  by  authority.  And 
the  fame  law  elfewhere  of  Jacks  of  grain  at  a  mill  to  grinds  or 
cloth  at  a  dyr's.  And  per  Bryan,  the  fame  law  of  a  horfe  with, 
a  farrier  to  be  Jhod ;  but  if  he  takes  off  the  fiddle  and  lays  it  upon 
the  ground,  the  lord  may  diftrain  the  faddle,  and  yet  not  the 
horfe.     Br.  Diftrefs,  pi.  56.  cites  22' E.  4.  49. 

f  141  }  41-  Trefpafs  of  taking  of  two  waggons  of  corn ,-  the  defendant 
Br.  Diftrtis,  juftified  as  diftrefs  for  rent  arrear  upon  the  feigniory,  and  (hewed 
pi.  88.  cjies  ccrtainly,  there  he  ought  as  well  tojujfify  the  taking  the  waggons  as 
•  "s.  p.  per  the  corn,  and  otherwife  it  is  ill ;  for  per  Suliard  clearly,  a  man 
Brian  and  cannot  diftrain  (heafs,  nor  grain  in  ftiocks,  for  the  damage  of 
Catefbv,  but  fl^dine  in  carriage,  and  a  man  cannot  diftrain  ptoney  unlefs  it 

Suliard  con-  .    °    ,         -    .  \     r  .    .      1  r 

ua,  no  more  were  in  a  bogfealed>  for  one  penny  cannot  be  known  from  ano- 
than  money,  ther,  and  then  replevin  cannot  be  thereof  made.     Per  Catefby, 

Br8^lf*cii«  our  books  are  f°  °*  fl*eafs  unlefs  they  were  in  waggons ;  but   I 
£,*C. "  U  C*  think  that  a  man  *  may  diftrain   by  flieafs ;   and  Brian   to  the 

fame  intent;    for  writ  of  refcous  lies  thereof  j   tamen   quare% 

Br.  Diftrefs,  pi.  58.  cites  22  E.  4.  50. 

42.  Ai 
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42.  As  where  a  man  leafes  his  Jbeep,  or  haUs  his  goods  in  pledge 
there  they  (hall  not  be  taken  and  put  in  execution,  nor  taken 
for  outlawry,  nor  for  diftrefs,  nor  fuch  like,  till  the  leafe  be  deter- 
mined, or  the  money  paid  for  the  pledge.  Br.  Diftrefs,  pi.  74.. 
cites  22  E.  4.  11. 

43.  A  man  cannot  difti^in  grain  in  Jbock  for  rent  arrear,  be- 
caufe  he  cannot  have  replevin  nor  return  thereof,  for  it  is  not 
certain  to  have  thereof  conufancc  \  but  otherwise  it  is  for  da- 
mage feafant;  per  all  the  ju  ft  ices.  Br.  Diftrefs,  pi.  ioo.  cites 
1 1  H.  7.  14. 

44.  &  furnace  fixed  to  the  land,  and  not  to  the  walls,  nor  fatts  Br.Chatteh, 
fixed  in  the  land,  pale,  eftanks,  windows,  doors,  gates,  evidence  of  t'2?  CIUB. 
land,  poft  fixed  in  the  land,  table  dormant,  &c,  (hall  not  be   dif- 
trained,  for  they  arc  not  chattels  which  go  to  the  executors,  but 

the  heir  (hall  have  them;  per  Cur.  quaere  if  glafs ;  for  it  is  fa  id 
per  Pollard,  and  not  denied,  but  that  the  executor  (hall  have  it, 
and  not  the  heir.     Br.  Diftrefs,  pi.  29.  cites  21  H.  7.  26. 

45.  In  trefpafs  of  taking  a  mill-fione ;    the  defendant  juftified 

for  diftraining  it  for  fuit,  &c.  The  plaintiff 'j aid,  tlxit  it  was  fixed 

to  a  great  piece  of  timber,  cum  clavibus  to*  ajferibus.     Per  Brudnell   ■ 

this  is  no  plea,  but  hejballfay  that  he  had  a  borfe-mill  in  the  houfe,, 

and  annexed  to  the  houfe  where,  &c.  and  that  the  millflone  was 

parcel  of  the  mill;    by  which  he  faid  fo  ;    by  which  the  defendant 

/aid,  that  it  was  fevered,  and  was  in  picking ;  and  yet  it  was  held 

that  it  (hall  r  it  be  diftrained ;  for  yet  it  is  parcel  of  the  mill ; 

for  a  mill   is  for  the  commonwealth ;   but  if  another  mill-done, 

which  is  none  of  them  which  are  for  grinding,  be  in  the  houfe, 

this  may  be  diftrained.     Quaere  of  the  anvil  of  afmitb,  it  feems 

that  this    ihall  not  be  diftrained,    if  it  be  that  upon  which  the 

fmith   ufed  to  work,  notwithftanding  that  it  be  taken  out  of  the 

(lock.     Br.  Diftrefs,  pi.  23.  cites  14  H.  8.  25. 

46.  So   of  doors  and  windows.      Br.  Diftrefs,    pi.  23.    cites 
14  H.  8.  25. 

47.  It  is  a  moot  cafe,  if  a  man  diflrainsfor  ajufi  caufe,  and  im- 
pounds the  beqflr,  and  after  the  lord  of  the  foil  comes  and  difi  rains 
them  for  rent  again,  if  his  diftrefs  be  lawful,   and  it    feems   that    * 
it  is  not,  inafmuch  as  they  were  diftrained  before,  and  were  in 
citftodia  fegis.     Br.  Diftrefs,  pi.  74.  cites  4  £.  6. 

48.  Stuff  fent  to  a  taylor,  fuller,  fheerman,  weaver,  miller,  &c. 
(hall  not  be  diftrained  j  for  thofe  artificers  are  for  the  common- 
weal. And  the  fame  law  elfewhere  of  a  horfe  in  a  common  inn. 
But  fuch  artificers  may  retain  the  ftuff  for  their  wages  for  their 
labour.  And  the  hoftler  of  the  inn  may  retain  the  horfe  for  his 
victuals,  viz.  for  the  horfe-meat  not  paid.  And  vicluals  nor  corn 
hi  Jheafs  cannot  be  diftrained ;  contra  of  corn  in  a  waggon.  Br. 
Diftrefs,  pi.  70.  cites  lib.  Raftel. 

49.  If  a  knight  of  the  order  of  the  garter  has  feveral  garters,  all 
but  one  maybe  diftrained}  Arg.  Mo.  214.  Mich.  27  &  28  Eliz. 

50.  An  horfe  which  carries  (torn  to  market,  and  is  put  into  a    [  142  } 
friend's  houfe  for  the  time,  he  is  not  diftrainable  \  per  Beamond 

and  Owen,  which  Walmfley  denied.     And  where  au  horfe  carries 

corn 
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corn  to  a  mill,  and  is  tied  at  the  mill  door  during  the  grinding  of  die 
corn,  he  fhall  not  be  diftrained ;  to  which  Wahnfley  agreed  \  bt- 
caufe  it  is  a  common  place,  and  for  the  public  weal  j  but  he  faid 
that  they  be  not  alike.  Cro.  E.  550.  pL  25.  HilL  39EI1Z.  C.B. 
in  cafe  of  Read  v.  Burley. 

51.  A  covenable  diftrefe  is  not  of  armour,  or  veffel,  or  apparel, 
or  jewels,  fo  long  as  there  are  other  fufficient  or  covenable ;  nor 
oifheep,  faddlc-horfes,  beafls  of  the  plough,  poultry,  orffh.  2  Inft.  1 33. 
cites  Mirror,  cap.  2.  f.  16. 

52.  Goods  under  an  attachment  cannot  be  diftrained*  Vent.  22/. 
Trin.  24  Car.  24  B.  R.  Monk's  cafe. 

^pon  this  53.  zW.isf  M.fat.  1.  cap.  5./  3.    It /hall  be  lawful  to  dijhrtnn 

a&,  if  com  for  r€nf  arrear,  as  afore  faid,  an*  /heaves  or  cocks  of  corn,  or  corn  loo/i 
be  diftrained J-     ul_    a  l       •  l  ^  L-     i    a     l  '  L  "L 

in  the  field     tn  thejtraw,  or  hay  in  any  barn,  or  upon  any  novel,  Jtack,  or  rick,  or 

the  party  otherwife  i  and  to  lock  up  and  detain  the  fame  where  it  fhall  be  found, 
may  carry  it  ^//  £  £f  rcpUvied  ;  and  in  default  thereof,  within  the  time  afore/aid, 
elfe  by  °\xt  to  fell  the  fame  after  approvement  as  afbrefaid  ;  fo  as  it  be  not  removed 
lying  on  the  to  the  damage  of  the  owner,  but  kept  where  it  fhall  be  found  till  it  be  re- 

ground  it       plgvied  orroIj9 

may  fpoil,      *  J 

and  every  taking  and  removing  of  the  corn  out  of  the  place  where  it  wis,  is  a  talcing  and  canting 

away  in  law  j  per  Holt  and  Powell.     For  per  Holt,  the  ac\  of  parliament  is  only  that  it  be  not  removed 

to  the  damage  of  the  owner,  and  as  long  as  it  is  not  at  the  damage  of  the  owner,  it  may  be  carried  one 

of  the  field \  but  by  Holt,  if  corn  be  diftrained  in  a  rick,  I  doubt  whether  it  can  be  carried  away. 

Mich.  %  Ann.  B.R.  LcGricc  v.  Manning. 

54.  IX  Geo.  2.  cap.  19.  f  8.  Enables  landlords,  their  fewards, 
bailiffs,  receivers,  or  other  perfons  impowered,  todifrain  any  cattle  or 
ftock  of  their  tenants  feeding  or  depafturing  upon  any  common 
appendant  or  appurtenant,  or  any  ways  belonging  to  all  or  any  part  if 
tlx  premifes  demifed  or  holden ;  and  alfo  to  take  andfeize  all  forts  of 
corn  and  grafs,  hops,  roots,  fruits,  pulfe,  or  other  proaucl  whatfoever, 
which  fhall  be  growing  on  any  part  of  the  eflates  fo  demifed  or  holien, 
as  a  diflrefs  for  the  arrears  of  rent  ;  and  the  fame  to  cut,  gather, 
make,  cure,  carry,  and  lay  up,  when  ripe,  in  the  barns  or  other  pro- 
per place  on  the  premifes  fo  demifed  or  holden;  and  in  cafe  there  Jball 
be  no  barn  or  proper  place  on  the  premifes  fo  demifed  or  holden,  then  in 
any  other  barn  or  proper  place  which  fuch  lejfor  or  landlord,  leffors  or 
landlords  fhall  hire  or  otherwife  procure  for  that  purpofe,  and  as  near 
as  may  be  to  the  premifes,  and  in  convenient  time  to  appraife,  fell,  or 
otherwife  difpofe  of  the  fame,  towards  fatisfaclion  of  the  rent  for  which 
fuch  diflrefs  fhall  have  been  taken,  and  of  the  charges  of  fuch  dijhrefs, 
,  appraifement,  andfale,  in  the  fame  manner  as  other  goods  and  chattels 
may  be  feifed,  dijl  rained,  and  difpofed  of,  and  the  appraifement  thereof 
to  be  taken  when  cut,  gathered^  cured,  and  made,  and  not  be- 
fore* 

S.  9.  Tenants  to  have  notice  of  the  place  where  the  diflrefs  is  lodged. 
Ami  diflrefs  of  corn,  t5V.  U  ceafe  if  rent  be  paid  before  it  be  cut* 
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(tiL  2)     The  Goods  of  whom  may  be  diftrained. 

I.  T  ESSEE  is  oufted  by  a  ftranger,  the  goods  of  the  diffeifor 
***  maybe  diftrained  for  the  rent.     Cro.J,  300.  pi.  5.  Pafch. 
10  Jac.  B.  R.     Humphry  v*  Damion. 

2.  A.  driving  cattle  to  London  to  felly   by  agreement  with  the  *  Vent.  50. 
mailer  of  an  inn  puts  them  into  a  ground  at  fo  much  a  fcore  for  S"v"~r 
anight;  the  landlord  feeing  them  aiked  whofe  they  were,  but  129.  s'.c* 
eonfented  to  their  (laying  there,  and  afterwards  the  fame  evening  Relief  dc- 
diftrained  them  for  rent  due  to  him  by  the  mafter  of  the  inn ;  {J^jJJ" 
and  adjudged  for  the  landlord  in  the  cafe  of  Fowkes  v.  Joice.  and  th«  ' 

3  Lev.  260.  Trin.  1  W.  &  M.  in  C.  B.  ^lord  to 

anfwer  the 
Talus  of  the  ibeep,  and  to  pay  cofts  both  In  equity  and  at  law ;  per  Commiflionen*  and  they  feemed  to 
think  that  the  grounds  lying  to  the  inn  and  ufed  therewith,  ought  to  have  the  fame  privilege  as  the  inn, 
and  pafTenrers  cattle  not  to  be  diftrainabie  there.  ■  ■  On  the  landlord's  coming  and  feeing  the  Aeep, 

be  pretended  to  be  angry,  upon  which  the  owner  ofTered  to  take  out  the  (heep,  at  which  time  they  were 
not  diftrainabie  for  the  rent,  having  not  been  levant  and  ecu: bant  upon  the  lands ;  fo  that  the  Court 
looked  on  the  confent  as  a  fraud  to  get  them  to  be  left  all  night,  by  which  they  became  liable  to  the 
dilhcfi)  and  the  plaintiff  had  his  coils  both  at  law  and  in  equity.     Ch.  Prec.  7.  S.  C. 

3.  A  rent-charge  was  arrear  for  20  years,  and  cattle  efcaped  out  S-C.  cined 
efihe  next  ground  and  were  diftrained.     Ld.  Nottingham  relieved  Cn,Ppec*84 
againft  it ;  cited  2  Vern.  131.  Hill.  1690,  as  the  cafe  of  Brodon 

v.  Pierce. 

4.  Where  zflranger*s  beafts  efcape  into  the  land,  they  may  be 
diftrained  for  rent,  though  they  have  not  been  levant  or  cotichant, 
provided  that  they  are  trefpaffors.  But  if  the  tenant  of  the  land  is 
in  default  in  not  repairing  his  fences ,  whereby  the  beafts  came  into 
the  land,  the  lefibr  cannot  diftrain  fuch  beafts,  though  they  have 
been  ievant  and  couchant,  unlefs  he  have  given  notice  to  the  owner, 
and  he  fufFer  them  to  remain  there  afterwards.  But  the  lord  of 
the  fee,  or  grantee  of  a  rent-charge y  in  this  cafe  may  diftrain  fuch 
beafts,  after  they  have  been  levant  and  couchant,  without  giving 
notice.     2  Lutw.  1573*  1577-   Hill.  7  W.  3.    Kimp  v.  Cruwes. 

5.  The  goods  of  an  ambajjadcirixt  privileged  by  7  Ann.  12.  and 
10  Mod.  4.  Trin.  8  Ann.  B.  R.  Arg.  and  cites  Grotius  to  the 
fame  purpofe. 


(I)     The  Gcods  of  whom  may  be  diftrained. 

[And  in  what  Place] 


Fol.  668. 


[x.  |F  the  cattle  ofaflranger  efcape  into  the  lands  ho/den9  and  the  But  if  la 

•*  owner  knows  it,  and  fuffers  them  to  continue  there  after  for  this  cafe  the 
a  day  or   more,   the   lord    may  diftrain  them  for  his  fervices.  ^^ 

27  £•  3.  80-]  owner  freib- 

ly  follows  to 
tale  them,  it  isotherwife.    2  Tnft.  29$.  S.  P.  admitted  per  Cur.   Palm.  43.   Mich.   17  Jac. 

B.  R.  Lacy's  cafe,  and  held  that  there  was  no  difference  between  leflbr  and  Icflee,  and  the  caft  of  lord 
and  tenant.— —S.  C.  cited  by  Powell  J,  2  Lutw.  15^0.  HU1.  7  W.  3. 
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And  fo  he  [2.  [S$]  if  the  cattle  of  a  ftranger  efcape  into  the  lands  held, 
t£ay,are°no?  though  the  owner  does  not  know  them  to  be  there,  yet  if  they  are  levant 
levant  and  and  couchant  there,  the  lord  may  diftrain  them  for  his  fervices* 
couchant.     Contra,  27  E.  3.  80.] 

See  (O)  y 

pi.  1. 

in  cafe  of  an  [3.  The  cattle  of  a  ftranger  that  efcapes  into  the  land  may  be 

T^Jhe8"  ^ftraincd^ySrfWKr.] 

tadma/  [4*  But  the  cattle  of  a  ftranger  that  comes  into  the  land  by 

diftrain  efcape  cannot  be  diftrained  for  a  rent-charge*     18  E.  2.     Avow- 

g*£*  ry,  219.] 

which  came  [?•  But  the  cattle  of  a  ftranger  may  be  diftrained  for  rents  and 

in  by  efcape,  fervices,  though  they  efcape  into  the  land  of  the  tenant,  if  they  do 

wegltte-  a  trefP*fs  t0  tbe  Unant-     22  E.  4.  49.  b.    Contra,  27  E,  3.  80.] 

vant  and  couchant,  although  it  be  in  default  of  the  fences,  which  the  tenant  of  the  land  ought 
to  maintain,  becaufe  the  Jord  has  nothing  to  do  with  the  repairing  of  the  fences.  But  in  cafe 
of  rent  referved  upon  a  leafe  for  years,  the  leflor  cannot  diftrain  fuch  cattle  until  they  be 
levant  and  couchant;  for  if  the  leflor  had  had  the  land  in  his  own  hands,  he  ought  to  hare 
repaired  the  fences ;  and  when  he  puts  in  a  lefTee,  he  ought  by  covenant,  &c.  to  oblige  him  to 
repair.  And  therefore  in  that  cafe  if  the  law  would  allow  the  leflbr  to  diftrain  the  cattle  of  a  ftrangef 
which  come  in  by  efcape,.  before  that  they  be  levant  and  couchant,  it  would  be  in  eftcd  to. allow  a  man 
to  take  advantage  of  his  own  wrong  j  therefore  the  opinion  of  Coke  cannot  be  maintained  fo  generally, 
no  book  warranting  it,  unlefs  10  H.  7.  21.  b.  Therefore  it  muft  be  intended  if  the  cattle  come  in  by 
default  of  the  owner  of  the  cattle,  then  they  may  be  diftrained  before  they  be  levant  and  couchant. 
7  H.  7.  x.  15  H.  7.  17.  But  if  in  default  of  the  tenant  of  the  land,  there  they  cannot  be  diftrained 
until  they  have  been  levant  and  couchant,  that  is  to  fay  for  rent  upon  leafes  for  years.  15  H.  7.  17. 
And  in  fuch  cafe  the  leflbr  flul)  not  take  the  cattle  before  that  he  has  given  notice  to  the  owner  that 
they  are  upon  the  land  liable  to  his  diftrefs.  And  if  the  diftrainor  chafe  cattle  in  a  place  liable  to  his 
diftrefs,  and  gives  notice  to  the  owner  of  the  cattle,  and  he  does  not  come  to  take  them  away,  they  are 
now  become  diftrainable.  But  in  cafe  of  diftrefs  by  the  ancient  feignory  aforefaid,  the  owner  may  pre* 
Tent  the  diftrefs  by  making  frefh  purfuit;  cites  15  H.  7.  a  Roll,  Rep.  124.  Gill  v.  Gawen;  per 
Powell  J.  But  by  Treby  Ch.  J.  where  the  cattle  efcape  accidentally,  there  they  are  not  diftrainabje 
until  they  have  been  levant  and  couchant;  but  if  they  efcape  by  default  of  their  owner,  they  are  diftrain- 
able the  firft  minute.    Ld.  Raym.  168,  169.  Hill.  8  &  9  W.  3.  C.  B.    Kemp  v.  Crewes. 

f_6.  But  the  cattle  of  a  ftranger  cannot  be  diftrained  by  the  lord 
if  they  efcape  into  the  land  of  the  tenant,  if  they  do  no  trefpafs  to 
the  tenant.     22  E.  4.  49.  b.] 

[7.  As  if  the  tenant  ought  to  inclofe'  againji  the  highway  byprefcrip- 
tion,  and  in  driving  my  cattle  by  the  w?y,  by  d fault  of  the  inclofure 
they  efcape  into  the  land  of  the  tenant,  the  lord  cannot  diftrain 
them.     20  E.  4.  49.  b.] 

[8.  So  if  he  ought  to  inclofe  by  prefcription  againfl  my  land,  m$ 
my  cattle  efcape,  &c.     22  E.  4.  49.  b.] 

[9.  In  thefe  cafes,  after  the  efcape,  if  my  cattle  continue  in  the 
land  levant  and  couchant  for  four,  or  fix,  or  mdle  days,  or  for  half  a 
year,  yet  if  I  have  no  notice  thereof,  the  lord  cannot  diftrain  them. 
22  E.  4.  49.  b.] 

[10.  But  otherwife  it  is  if  I  have  notice,  and  fufferthem  to  con* 
tinue  there  after.     22  E.  4-  49.  b.  50.] 
Fitzh.  Eft-         [11.  My  goods  cannot  be  diftrained  in  a  market  orfairy  for  the 
2cm  sPc*"  PrcJuc^ce  t0  ^ie  public.     7H.  7,  2.3 • 

—Goods  Invjrbt  tc  market >  and  expefod  to  fale,  (hall  not  be  ulftrained,  becaufe  it  is  pro  bono  publico. 
Koy,  19.    15  Jac.     Traflel  v.  Morris. 

Br.  Di-  £I2.  So  my  gown  in  a  taylor's  fhop  cannot  be  diftrained  by  the 

5jej$7  H.47.  *or<*  °*  LIie  ^10P  *°r  ferv*ccs* mr  mY  bufe  in  an  inn*    1  o  H.  7.  2 1  f  b. 
\  %  11  7  H. 
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*7H.7.fc.     Nor  rny  horfe  in  the  Jhcp  of  a  fntith  who  is  hjhoe  hhnf  ttf.  S.  P. 
for  the  laws  give  me  a  liberty  to  put  him  there*     22  E.  4.  39.  b.]    paft  Vi.Tsfj 

cites  7  fi»  7*  1.   S.  C.     ■     <  Br.  Dittoes*,  pi.  41.  cites  7  H.  7.  10.  [i»]  S.  P.    1         Fitah.  Di- 
ftrefc,  pL  8*  cites  S.  C. 

[13,  And  in  thefe  cafes  the  lord  cannot  diftrain  thefe  goods,    [  14  j  ] 
tbougi  they  continue  there  as  long  as  I  pleafa  for  they  may  retain 
them  till  fatisfa&ion.     22  £.  4.  39.  b.J 

[14.  If  I  put  my  horfe  to  a  fmith's  to  be  fliod,  although  he  be 
there  three  or  four  days  before  he  is  (hod,  yet  the  lord  cannot  di- 
ftrain him.     22  £.  4.  50.] 

[15.  But  if  I  come  with  my  horfe  to  be  (hod,  and  there  put  the 
faddle  under  the  right  fide  of  the  horfe,  the  lord  may  diftrain  the 
f addle.     22  E.  4.  50.] 

[16.  If  a  man  rides  to  any  place,  jmd there  he  is  took  felt,  upon 
which  he  remains  there  two  or  three  days,  yet  his  horfe  cannot  be 
diftrained  for  rent*     15  E.  2.     Avowry,  216.] 

[17.  [&]  if  a  man  put  his  horfe  into  a  common  herbage  per  8  jours,  t  Q«w*  the 
&c.  f  in  beverie  fon  chival  &  hit  remove,  yet  this  horfe  cannot  JETFiuicif 
be  diftrainedlbr  rent  there.     15  E.  2.  Avowry,  216.  adjudged.]     words,  un~ 

.left  it  be 
(and  waters  his  horfe,  and  puts  him  in  again)* 

£18.  If  the  dtftrefs  is  to  be  taken  for  any  caufe  touching  the  foil,  r*  -'-■  ■% 
the  tattle  of a  Jlrangermtj  be  diftrained,  being  upon  the  lander  t  Fol«  669« 
rent,  &c.     41  E.  3.  26.  b.]  BrTriftreft, 

p4.  3.  cites  S.  C.  4c  S.  P.  as  where  it  is  for  damage- feafant,  or  for  rent-fervice. 

[19.  If  an  heriotfervice,  due  after  the  death  of  a  tenant,  be  Br.  Harlots, 
eloigned,  the  lord  maydiftrain  the  cattle  of  any  franger  manuring  j)1*^*  Cltct 
upon  the  land.     27  Aff.  24.  adjudged.]  Fhzh. 

Avowry, 
pL  177.  cites  S.  C— — Ow»  146.     Anderfon  faid,  that  he  agreed  the  cafe  of  Dyer,  that  the 
estde  of  a  Jtnogcx  cannot  be  taken  for  a  hcriot. 

[20.  Tht  fame  law  if  a  diftrefs  be  to  be  taken  for  a  caufe  touching 
the  per/on,    as  for  an  amercement  in  fi-attk-pledge,  the  cattle  of  a 
ftranger  may  be  diftrained  being  upon  the  land.     41  E.  3.  26r  b.  - 
Vide  contra,  47  E.  3.  23.] 

f  21.  The  cattle  of  a  ftranger  cannot  be  fold  for  debt  of  the  ting.  t 
41  E.  3.  26.  b.] 

[22.  But  they  may  b£  diftrained  if  they  are  depajlured  in  the  F»t*h. 
place  where,  &c.     1 1  H.  4.  2.]  SSTS  c?' 

[23.  Cattle  which  are  in  certain  land  by  way  of  agiftment  may 
be  diftrained  j£r  rent.  18  E.  2.  Avowry,  219.  admitted  by  the 
Woe.] 

[24.  If  a  town  be  affefied  to  40  s.  for  the  expences  of  the  knights  Ftek 
of  the  (hire  in  parliament,  this  may  be  levied  upon  the  goods  of  one  £° Writes 
man  in  the  town  only.     1 1  H.  4.  2.  J  s.  c— 

Br.  Di  fats, 
pi.  H'  (95*)  '***  s'  C— — Br.  Avowry,  pl.  41.  cites  S.  C. 

Vol.  IX.  M  [25.  U 
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Br.Dtftreft)      [^j.  If  thetfe  ire  five  f al join  tenants  >  and  one  grants  a  rent-chafgi 
pl.^8.  dm  QUt  0f  tkc  ja^  ^  gyan^c  may  Ai/train  the  cattle  of  the  grantor** 

Br.  Charge,  II  HL  6.  23.  b.  28.  33.] 

pi*  39*  cites 

9*  C. 

Br.  Difttefs,      C2^*  ^^  ^e  cannot  difttam  the  cattle  ^  the  other  jcintentntu 

91.61.(69.)  11  H.  6.  23.  b.  28  33.] 

cites  S.C. 

■  Br.  Charge,  pi.  39.  Cites  S.  C. 

[146] 

Br.Diftrefs,  [27.  But  be  may  diftrain  tHe  cattle  of  u  Jlranger  that  come 
Ste?slc     uPon  *c  lan<*-     "  H.  6.  Brooke  Diftrefs>  69.    Quseir.] 

and  that  there  is  a  quaere ;  but  Brooke  fays  it  feems  that  they  may  be  diftrained.  *  Br.  Caasge, 
pi.  39.  cites  S»  C.  and  quam,  and  fame  opinion  by  Brooke. 

Crovj.  611.  [28.  If  there  be  two  jointenants,  and  one  lea/it  his  part  to  the 
pi.  6.  HUl.  fiber  fyr  yean,  rendering  rent,  and  they  occupy  it  accordingly,  now 
B.  R*C*Snel-  ^e  ieflbr  may  diftrain  his  cattle  \  for  now  he  (hall  occupy  the 
gar  v.  Hen-  whole  without  the  difturbance  of  the  leflbr,  and  he  cannot  ouft 
^datd0"  ******  x »  H.  6.  34.  M.  18  Ja.  B.  R.  between  Sir  Henry 
tlutooete-  Snelgrave  and  D alston,  adjudged  upon  a  demurrer  where  the 
aant  in  leafe  was  made  to  a  ftranger,  who  leafed  it  to  the  other  join- 
""TEL-*  tenant.] 

stay  diftrain  J 

upon  the  other,  where  he  toffies  In  under  the  kflee.  1  Roll.  Rep»  112.    Hudibn  f.  Snelgar, 

S.  C.  Two  were  tenants  in  common  in  fee,  and  one  made  a  leafe  for  40  years,  rendering  rent,  an4 
the  leiTee  aJSgned  his  term  to  the  other  tenant  in  common  5  and  the  Court  held  dearly,  that  for  rent 
arrear  the  leflor  may  diftrain  the  beafts  of  his  companion }  and  cited  11  H.  6.  28.  accordingly. 

Br.  DhWs,  [29.  If  there  be  {cvttzl  jointenants,  and  one  grants  a  rent-charge, 

eitesVc  and  after  leafes  his  part  to  the  other  jointenants  at  will,  and  they  oc- 

and  cites  *  cupy  the  whole,  yet  their  cattle  cannot  be  diftrained  for  the  rent  > 

11  H.6. 33.  becaufe  the  leafe  at  will  is  void,  inafmuch  as  a  jointenant  ought  to 

^Tmanner    occuPy  P**  my  ct  Pcr  tout  ty  ^1C  *aw*      ll  H-  6<  28.  34.] 
agreed>  that  where  five  jointenants  are,  and  two  charge  the  land  with  rent,  and  teafe  their  part  to  one 
of  the  other  three,  and  the  grantee  diftrains  him,  that  this  is  good ;  for  by  die  taking  of  the  teafe  of 
the  part  of  the  grantors,  he  flull  be  in  the  lame  plight  as  the  grantors  themi'elves  ftiould  be  $  and  e 
contra  if  he  had  occupied  his  firft  part  only. 

[30.  But  admitting  the  leafe  at  mil  to  them  to  be  good,  then  their 
cattle  may  be  diftrained  for  the  rent ;  becaufe  they  come  to  the 
third  part  under  the  charge,  and  they  (hall  be  in  the  fame  plight 
that  the  grantor  himfelf  was.     1 1  H.  6.  28.  a.  b.] 

[31.  It  A.  leafes  at  will,  and  after  grants  a  rent  (admitting  this 
does  not  determine  the  will,  quod  quaere),  the  grantee  cannot 
diftrain  the  cattle  of  the  tenant  at  will,  I  ecaufe  he  was  in  before 
the  charge,  and  therefore  the  tenant  of  the  freehold  cannot  charge 
him  before  the  will  determined.     11  t}.  6.  28.  b.] 

[32.  If  a  man  be  feifed  of  a  rent-charge  by  prefcription  ijfuing  met 
of  the  manor  rf  D.  yet  it  feems  he  cannot  diftrain  the  cattle  of  tig 
copyholders  of  the  manor,  if  they  have  not  been  ufed  to  be  di- 
ftrained, becaufe  they  are  in  by  prefcription  alfo,  and  fo  as  high 
as  the  owner  of  the  rent.  M.  12  Ja*.  B.  between  Cannon  anh 
Turner,  dubitatur/J 

[33*  -W* 
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tjj3.  But  in  the  faid  cafe  it  is  cleat  if  tie  owner  of  the  rent  has 
it  by  grants  or  otherwife,  and  not  by  prefcripticn  ;  yet  the  cattle  of 
the  copyholders  *  cannot  be  diftrained  for  it.    M.  1 2  Ja.  B.  be-  {^Fol*  6    f 
tween  Cannon  and  Turner,  adjudged. J  ^   —J,  -7°} 

[34.  If  a  rent  be  granted  out  of  two  parts  of  certain  land,  and 
Sifter  a  leafe  is  made  of  the  two  parts  to  A*  and  the  other  third  part 
alfo  comes  to  A.  by  another  leafe  of  him  that  has  the  third  party  the 
cattle  of  the  leffee  may  be  taken  for  this  rent.  Hobart's  Re- 
ports, no.  between  Newman  and  Moor  \  where  but  one  3d 
part  came  to  the  leffee  of  the  two  parts*] 

35.  If  a  man  puts  bis  beajis  to  J.  N.  to  pqfiure  for  4d.  the  week, 
and  after  gives  notice  that  he  will  not  pafture  them  any  longer,  and 
the  owner  will  not  retake  them,  J.  N.  may  diftrain  them  for  da- 
znage-feafant.     Br.  Diftrefs,  pi.  03%  cites  43  E.  3.  21. 

26.  In  writ  of  mefne,  if  the  defendant  confejfts  the  acquittal,  the  C  x47  ] 
defendant  fltall  be  diftrained  if  he  does  not  acquit  him  \  per  *r-  Fine!» 
Belknap*    Br.  Diftrefs,  pi.  20.  3**^3*33! 

37.  Where  a  man  agtft  beajis  in  his  fond  for  a  certain  fum,  he  S.  C, 
Cannot  diftrain   the  beafts  for  the  agiftment  arrear ;   but  if  the 
owner  chafes  them  away  before  payment  of  the  agiftment,  the 
Other  may  have  ad  ion  of  trefpafs ;  quaere  inde ;  for  it  feems  that 
debt  lies.     Br.  Diftrefs,  pi.  67.   cites  the  Regifter. 

38*  So  it  feems   of  leafe  of  tithes,    the  lejfor  cannot  dijlrain  the 
Jheafs   of  the  tithes.       Br.   Diftrefs,    pi.  67.     cites  the   Re- 
gifter. 

39.  for  fees  of  knights  of  the  county  for  the  parliament,  a  man 
may  diftrain  the  beafts  of  the  vill,  or  of  any  of  the  vill.  Br.  Dif- 
trefs, pi.  94.  (bis)  cites  21  H.  4.  2. 

40.  A  man  put  his  beajis  into-  his  own  chfe,  and  they  efcaped 
into  the  clofe  of  another  adjoining,  and  the  owner  frefhly  retook  them, 
this  is  good  matter  to  ouft  the  lord  of  the  diftrefs  of  thorn,  but 
the  other  (hall  have  trefpafs  thereof;  quod  nota;  per  Cur. 
Br.  Diftrefs,  pi.  21.  cites  21  H.  6.  37. 

41.  Whether  \htjberijfm2y  dijlrain  the  beajis  cfajlranger  upon 
the  land  of  one  that  has  loft  iffues  in  Curia  regis  for  non-appearance 
was  the  qucftion  on  a  demurrer ;  Brook  fays,  it  feems  to  him 
that  he  may ;  becaufe  the  land  is  thereof  charged.  Br.  Diftrefs, 
pi.  40*  cites  5  H.  7.  1. 

42.  In  replevin  the  defendant  avowed  for  rent  charge ;  the 
plaintiff  faid  tkaftbe  land  where,  &c.  was  open  to  the  highway  for 
default  of  inclofure,  and  he  drove  his  beajis  in  the  way,  and  they  ef 
tapedy  and  hefrejbly  purfued  them,  and  the  defendant  took  and  diftrained 
them;  and  by  all  the  juftices,  if  a  man  defon  tort  puts  his  beafts 
into  certain  lands,  the  lord  may  diftrain  them  though  they  were 

f  [not]  levant  and  couchant  upon  the  land.     Quaere  of  the  di-  t  TheedU 
verfity  between   this  cafe,  and   the  cafe  of  efcape*     And   the  B^komta 
defendant  faid  by  replication,  that  the  beafts  were  in  the  land  the  word 
by  two  nights  after  the  efcape  $    and  per  Cateiby,  he  ought  to  (not),  but  it 
traverfe  the  efcape;    but  Brian  e  contra,  and  that  upon  frefh  pur-  y^.^^ 
fuit  the  party  cannot  diftrain  5  contra  where  he  fuffers  the  beafts 
to  remain  after  the  efcape,  by  which  (by  him)  the  defendant 

Ma  ought 
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ought  U  ttaverje  thefrejbfult  or  the  efcape,   quod  Choke  conccflit. 
Br.  Diftrefs,*  ph  24.  cites  15  H.  7.  17. 

43.  By  Manhood  J.  there  ts  a  difference  when  the  cattle  com* 
upon  the  lands  of  another  in  the  default  of  the  owner  of  the  cattle,  as 
by  efcape  or  (tray,  and  where  in  the  default  of  another ;  for  in  the 
firft  cafe  the  lord  may  diftrain  them  before  they  be  levant  and 
couchant  \  but  in  the  latter  cafe  not  •,  alio  a  rent  referved  upon  a 
kafefor  years  y  is  a  new  rent,  and  not  Hie  unto  an  ancient  rent  due 
'  upon  an  ancient  tenure,  betwixt  the  lord  and  the  tenant ;    for,  for  a 

rent  referved  upon  a  leafe  for  years,  or  for  a  rent-charge,  a  man 
cannot  diftrain  the  cattle  before  they  be  levant  and  couchant  upon 
the  lands,  although  they  come  upon  the  land  by  efcape,  eftray,  &c- 
Dyer  faid,  the  lord  cannot  diftrain  the  cattle  which  efcape  into  the 
land  of  his  tenant,  for  want  of  enclofure  of  his  tenant,  before 
they  be  levant  and  couchant,  and  yet  the  feigniory  is  favour- 
ed for  the  antiquity  of  it.  2  Lc.  7,  8.  pi.  8.  7  Eliz.  C.  B. 
Anon. 
Koy,  68.  44*  H  a  clothier  having  put  his  wool  to  fpin  comes  with  an  horfe  t& 

S.  c.  accor-  carry  it  bad,  but  becaufe  there  is  no  beam  or  weights  at  the 
the*'  wertT  *P*nncr,s  houfe  to  weigh  it,  the  clothier  and  f pinner,  with  the  leave 
brought  °f  a  neighbour  who  had  a  beam  and  weights  in  his  houfe,  bring 
there  for  an-  the  Irtrfc  thither,  and  enter  the  houfe  to  weigh  the  yarn;  the  lord  of 
other  intent,  |jOQfc  whilft  they*  are  there  cannot  diftrain  the  horfe  for  fervices; 

ana  were  in        ...       _        _,     *  _  »t«h  tm«         *>       \       t»      « 

thepoflef.     adjudged.    Cro.  E.  549.590.  Hill.  39E11Z.    Read  v.  Burley. 

Son  of  the 

Very  owner  S.  C.  cited  3  Lev*  161.  by  Lutwich  J. 

45.  There  is  a  difference  between  a  diftrefs  for  fervices,  and  % 
diftrefs  for  amercements  for  not  doing  the  fervices  ;  for  the  firft  i» 
by  common  right  maintainable,  the  fecond  againft  common  right 
by  prefcription.  And  then  for  fuch  amercements  you  muft  dif- 
train the  tenants  own  beads,  and  not  the  beafts  of  a  ftranger 
found  upon  the  land ;  as  for  fervices  you  may,  and  the  reafon 
of  that,  as  I  conceive,  is,  for  that  it  is  for  a  perfonal  crime  i  per 
Walmlley  J.     Noy,  20.  in  cafe  of  Pell  v.  Towers. 

46.  Two  hundreds,  viz.  L.  and  M.  were  adjoining  tofeveral 
manors,  viz.  D.  and  E.  and  A.  was  feifed  of  D.  and  B,  was  feifed 
of  E.  In  a  replevin  A.  avowed,  and  prefcribed  that  all  the  tenants 
of  the  ether  manor  have  ufed  to  make  fuit  to  the  leet  within  his  hun- 
dred, and  that  the  lord  of  the  other  manor  ufed  to  appear  at  thefaid 
leet,  or  to  pay  4/.  pro  annofuturo,  and  if  not  paid,  then  he  prefcrib- 
ed to  diftrain  any  inhabitant  within  the  hundred  for  the  fame;  an<f 
for  4  s.  not  paid  be  avowed  the  diftrefs  within  the  manor  of  the 
plaintiff,  who  was  one  of  the  inhabitants.  Williams  J.  cited 
47  E.  3.  that  the  cattle  of  the  lord  of  the  manor  might  be  dif- 
trained  in  any  land  within  the  hundred  for  fuit  and  fervices.  But 
it  was  afterwards  agreed  by  all  the  juftices,  that  the  cattle  of  a 
ftranger  could  not  be  diftrained.  Owen,  146.  Pafch.  40  Eliz* 
C.  B.  Goofe  v.  Potts. 

s  °c  *but  4'#  ^  ^°r  an  amcrcement  f°r  default  of  fuit  the  lord  prejeribes 

s!  p."  does     t0  diftrain  the  goods  of  his  free-tenant,  he  cannot  take  a  diftrefs  of  the 

notafpeau  btaftt 
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leafls  of  his  under-tenant,  who  is  not  within  the  prefcrlption  ;   ad* 
judged.    Cro.  E.  791,  792.    Mich.  40  Eliz.    Fill  v.  Towers* 

48.  If  I  let  land  for  years,  referving  rent,  and  I  command  one 
to  put  his  cattle  into  the  land,  I  cannot  diftrain  them  ;  for  my  com- 
mandment is  a  wrong,  and  an  a£kion  on  die  cafe  will  lie  againfl 
the  commander.     Brownl.  31.  Hill.  6  Jac.  Anon. 

49.  If  one  feifed  in  fee  makes  a  leafe  for  life,  and  after  grants 
tome  a  rent-charge,  if  the  grantor's  cattle  come  upon  the  ground,  I 
may  diftrain  them,  although  I  cannot  diftrain  the  tenant  in  pof- 
fef&on,   but   the  grantor  cannot  avoid  it.     Brownl.  32.  Pafch.  ' 
10  Jac.  Anon. 

50.  The  defendant  avowed  for  rent  referved  upon  a  leafe  for  Brown), 
life.    The  plaintiff  pleaded  in  bar,  and  conveyed  to  himfelf  title  '70*  s-^ 
to  10  acres  adjoining,  and  that  he  put  in  his  beafts  f  and  they  c^TcM* 
efcaped  into  the  place,  ice.  and  he  frejhly  followed  to  drive  them  out,  in  this  cafc> 
but  before  he  could  recover  them,  the  defendant  diftrained  them*     The  J*0"0** the 
cafe  had  been  fomewbat  better,  if  the  tenant  ought  to  maintain  alwayslnthe 
the  fence.    But  no  judgment  or  opinion.    Hob.  265.  pi.  347.  plaintiff's 
17  Jac.    Reynolds  v.  Okely.  Ed^n?' 

view,  the  defendant  could  not  diftrain  the  cattk  of  a  ftranger ;  hot  if  he  had  permitted  the  beafts  to 
hare  remained  there  by  any  fpace  of  time,  though  they  had  not  been  levant  and  couchant,  the  leflbr 
might  have  diftrained  the  beafts  of  a  ftranger.  S.  C.  cited  Mod.  63.  pi.  6.  S.  C.  cited 

%  Lutw.  1580, 

51.  Cattle  driving  to  London  to  be  fold  for  provifions  for  the  city,  a  Vent.  50. 
and  being  lodged  in  a  clofe  by  the  way,  may  be  diftrained  for  rent,  s' c*  **£*' 
though  they  are  put  into  the  clofe  by  confent  of  the  landlord ;    ad-  that  nothing 
judged  per  tot.  Cur.     3  Lev.  260.  Trin.    1  W.  &  M.  in  C.  B.  appeared  in 
Jowkcs  ▼  -  Joicc.  *e  P,Md',ns 

*  of  a  common 

inn,  and  fo  the  matter  did  not  come  in  queftion  ;  neither  was  it  fet  forth  that  the  •  cattle  were  driv- 
rag  to  market,  but  only  to  London,  ad  proficuum  inde  faciend'  j  and  betides,  in  the  bar  to  the  avowry 
•  the  licence  i*  the  only  matter  relied  upon,  which  does  not  conclude  the  leflbr  from  taking  the  diftrefs. 
And  of  that  opinion  was  the  Court*  And  the  Court  held,  that  cattle  driving  to  a  market,  and  put 
into  pafture  by  the  way,  were  not  privileged  from  being  diftrained ;  for  it  is  by  the  ftatute  of 
Marlbridge,  that  beafts  cannot  be  diftrained  in  the  highway ;  and  not  by  the  common  law.  .. 

2  Vena-  1*9.  pi*  128.  Hill.  1690*  S.  C*  Relief  decreed  upon  the  fraud,  and  the  landlord  to  anfwer 
the  value  of  the  uSeep,  and  to  pay  cofts  both  in  equity  and  at  law ;  per  Commiftioners,  and  they  fcemeaY 
to  think,  that  the  grounds  lying  to  the  inn,  and  ufei  therewith,  ought  to  have  the  fame  privilege  af 
the  inn,  and  paffengers  cattle  not  be  diftrainable  there. 

52.  A.  is  feifed  of  a  third  part  of  a  clofe  in  common,  and  B.  of 
the  other  two  parts  in  common  «rith  A. — A.  lets  his  third  part, 
referving  a  rent.  B.  puts  in  his  cattle,  or  a  ftranger  by  his  licence. 
Such  cattle  are  not  diftrainable  for  the  rent.  2  Vent.  227.  283. 
Hill.  2  &  3  W.  &  M.  in  C.  B.     Kemp  v.  Cory. 

53.  In  all  cafes  where  the  land  is  the  debtor,  the  cattle  of  a  ftranger 
are  as  well  liable  as  thpfe  of  the  owner  of  the  land j  as  cattle  of 
a  ftranger  levant  and  couchant  are  diftrainable  for  arrears  of  a 
rent-fervice.  So  if  a  neighbour's  cattle  efcape  into  land,  out  of 
which  a  rent-charge  iflues,  and  are  levant  and  couchant,  (there 
are  good  authorities,  though  they  are  not  levant  and  couchant,)  they 
are  diftrainable  for  the  rent-charge,  and  the  owner  (hall  not 
Jwvc  them  again  unlets  he  pays  the  arrears  \  per  Holt  Ch.  J.  in 

^.  M  3  delivering 
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delivering  the  opinion  of  the  Court.    Ld.  Raym.  Rep.  308.  Hill* 
9  W.  3.  in  cafe  of  Britton  v.  Cole. 

54.  Goods  in  the  cuftody  of  a  carrier  are  privileged  from  dif- 
trefe  for  the  carrier's  rent.  1  Salk.  249.  pi.  5.  Hill.  B  Ann. 
Gifburn  v.  Hurft. 


(L  2)  Grant  of  Rent  out  of  one  Manor  or  Place, 
with  Claufe  of  Diftrefs  in  aaother  Manor  or 
Pladc. 

I.TX7HERE  a  rent-charge  is  granted  out  of an  ox-gang* ef 
**  land  in  D*  and  that  if  the  grantor  alien  the  ox-gange  of 
land,  that  the  grantee  may  diflrain  in  the  manor  of  B.  and  the 
grantor  aliens  the  ox-gange  of  land,  yet  in  affife  the  tenant  of  the 
ox-gange  of  land  flail  be  named^  and  the  ox-gange  flail  be  put  in 
view,  for  this  remains  charged.  Br.  Charge,  pi.  1 7.  cites  1  Aff.  10. 
2*  Rent  is  granted  out  of  land  in  D.  and  for  default  of  payment 
to  diflrain  C.  there  both  {hall  be  charged,  and  flail r  be  put  in  view 
in  affife  j  but  if  the  lands  were  in  dxverfe  counties y  then  the 
firft  land  only  {hall  be  charged,  for  otherwife  he  cannot  have  af- 
fife in  this  cafe  •,  fox  he  cannot  have  affife  in  two  counties  un- 
lefs  the  land  be  in  confinio  com*  j  quod  nota.  Br.  Affife,  pi.  427. 
cites' 10  E.  3.  18.  and  Fitzh.  Affife,  157. 


1 '5°  3   (K)  In  what  Place  a  Diftrefs  may  be  taken  de  Jure. 

My  the  King. 

•  Br.  DS-  **•  #TI  H  E  king  may  diftrain  for  retit-fervUes  in  all  the  lands  qf 
**f,»  **•  *•  the  tenant y  as  well  thofe  that  are  held  of  others  as  of 

— FiVTh.  Ac  kInK-  #  44  E.  3.  45.  Curia,  f  9  H.  6.  9.  44  Aff-  22.  by 
Grant,         all  the  juftices.J 

.  ?•  t  Utih.  Grant,  pi*  6.  cites  S.  C. Where  it  is  faid  that  the  king  may  di, 

train  out  of  his  &e,  that  is  in  the  other  lands  of  his  tenant,  it  muft  be  understood  ia  fuch  other  lands 
p*  bis  tenant  has  in  bis  own  a&ual  pojTeffion,  and  manured  with  hi*  *wn  beaib,  and  not  in  the  pof. 
feffion  of  hit  kflce  for  life,  years,  or  at  will,  for  the'.r  beads  are  not  fubjea  to  fuch  diftreO* 
%  Inft.  13a.  , 

\  Bfr"  Di!\        Ca"  S*  ^C  kin?  may  diftrainyjr  a  fee  farm  in  all  the  lands  of 

Sw  Ar  Ac  faTmcr-  *  44  e.  3. 45.  a  h.  6. 1.  b.] 

■  ■        Fitah.  Grant,  pi.  47.  cites  S.  C. 

[3.  If  a  town  be  afefid  to  a  certain  fum,  a  diftrefe  may  be 
taken  in  any  part  fubjecl:  to  the  diftrefs  for  the  whole  duty. 
11  H.  4.  35.  b.] 

[4.  If  a  corporation  be  amerced  in  B.  R.  this  may  be  levied  upon 
the  vill  or  land  of  the  vi//,  or  upon  the  goods  which  they  have  in 
their  natural  capacity.     8  H.  6.  I.  a*  b.J 

[J.  If 


le.  Kzmzxi  koldsof  the  king  by  rent,  &c.  and  the  arrears  in-  f1^"^* 
Cur,  and  the  tenant  leafes  it  to  another,  the  king  may  diftrain  in  ^  S-  p# 
d*  Wf  of  the  under-tenant  for  thefe  arrearages  in  any  place  out  of 
the  land  held.    M.  17  Ja.  B.  between  Catford  and  Osmond, 

perHobart/]  .      ,     . .  .    - 

6.  In  trefpafs  for  goods  taken  for  diftrefs  in  the  higbjtrett^ 
the  ftatute  was  rehearfed  in  the  commencement  of  the  writ,  and 
the  conciufion  was  contra  legem  &  confuetudinem^  AnglU,  &c. 
And  adjudged  good  enough  and  purfuantj  for  it  is  made  lw 
and  cuftom  by  the  ftatute.  Thel.  Dig.  102.  lib-  10.  cap.  11. 
f.  8.  cites  Mich.  19  E.  2.     Brief,  842. 

7.  The  king  may  diftrain  for  rent  or  fce-fann  as  well  in  land 
which  is  not  held  in  htm  as  in  other?  by  all  the  juftices  $  for  the 
king  may  grant  rent,  fee-farm,  &c.  to  hald  of  him  in  which  a 
ffian  cannot  diftrain.     Br.  Diftrefs,  pi.  87.  cites  44  Aff.  32. 

8.  The  king  may  diftrain  in  all  other  lands  of  his  tenant  for 
his  rent-charge,  and  may  diftrain  for  his  fervices  in  all  the  otheT 
lands  of  the  tenant.    Contra  of  his  grantee.    Br.  Diftrefs,  pi.  48. 

cites  13  E.  4. 6.  /..•.,,        /.j 

9.  'And  if  the  king  had  had  a  rent  time  out  of  mind,  and  had  not  ufed 
to  levy  it  by  diftrefs  by  the  fame  time,  his  patentee  cannot  diftrain. 

Br.  DiftTefs,  pL  48-  citcs  *3  f-  4-. 6-  ,  ,    ,         e 

10.  The  king  may  diftrain  for  his  debt,  and  may  make  levy  of  Br.  Bape, 
the  debt  which  the  debtor  owes  to  him,  by  levy  of  the  tenants  of  P*-49-  ««* 
the  debtor,  and  take  the  rent  of  them,  which  fhall  be  a  good  bar  * 

for  them  againft  the  debtor  who  is  their  lord  j  quod  nota.  Br.  Dif- 
trefs, pi.  28.  cites  21  H.  7.  12. 

r  1.  The  king  cannot  diftrain  for  the  debt  of  the  baron  upon  the    £  *5I  J 
dower  of  the  feme,  nor  in  her  inheritance,  nor  in  the  joint  pur  chafe 
which  be  has  with  her  baron ;    but  if  the  baron  was  indebted  to 
the  long  before  the  coverture,  there  the  king  may  diftrain  in  the 
dower  of  the  femej   note  the  diverfity.    Br.  Diftrefs,  pi.  71. 

cites  F.  N.  B.  ; ;  . 

13.  C.  was  indebted  to  the  king,  and  was  feifed  of  a  third  part  of 
certain  lands  in  N.  and  £.  was  feifed  of  the  other  two  parts  as  tenant 
tn  common,  and  the  beafts  of  N.  and  R.  pajlwred  promifcuoufly  on  .# 

the  land.  Upon  procefs  to  levy  the  king's  debt,  the  Jberiff took 
Jt's*attU,  and  fold  them;  but  held  that  fuch  taking  was  not 
fiood,  though  otheTwife  it  would  be  if  the  cattle  had  been  levant 
ami  couchant  on  the  land  of  the  king's  debtor ;  and  if  my  cattle 
are  levant  and  couchant  on  the  land  of  the  king's  debtor,  the 
kins  may  diftrain  them  damage-feafant,  but  not  for  the  debr} 
per  the  Ch.  Baron,  and  two  of  the  barons,  but  Snig  feemcd.to 
doubt.    Lane,  96, 97.  Hill.  8  Jac.  in  Scacc.     Clare's  cafe. 

13.  Although  the  king  may  diftrain  in  any  of  the  lands  of  the 
tenant,  yet  it  muft  be  admitted,  that  if  the  tenant  aliens  any  part 
of  bis  tends,  or  if  he  devifes,  nay  if  he  leafes  to  a  tenant  at  a  rent, 
a/though  but  at  will,  the  king  cannot  diftrain  upon  thofe  lands,  being 
no  part  of  the  lands  originally  charged  with  the  rent;  and  fo  it  is 
upon  a  recovery  by  elegit,  and  therefore  even  the  crown  is  pre- 
cEieu*  in  tfts  jnatter  •,  the  tenant  may  af  any  time  determine 

M4  that 
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that  right  of  diftraining  by  aliening,  by  devifing  or  fetting  hi* 
land.      It  is  only   liable   whilft   it   is  in   bis  own  hands;     Arg.   . 
i  Vern.  714,  715.     Hill.   17 15.   in  cafe  of  Attorney  General  v.. 
Coventry  (Mayor,  &c). 

(L)     For  an  Amercement. 
[In  what  Place  the  Diftrefs  may  be  taken^\ 

•  Br.  Di-     [i.pOR   an  amercement  in  the  fberijPs  tourn  for  (topping  a 

aw  b^c?'  wa7»  thc  flieriff  ma?  takc  a  diftrefs  through  the  whole 

—Br.  Lett,,  county.    *  2  H.  4.  24.  b.     8  R.  2.     Avowry,  194-] 

pi.  28.  and 

pi.  41.    cites  S.  C— —  Br.  Amercements,    pi.  13.    cites  S.  C.  Br.  Court-baroOj   pU  13. 

cites  S.  C.  ■  Fitzh.  Diftrefs,  pi.  10.  cites  S.  C. 

+  Br.  Di-  [2.  So  where  an  amercement  is  within  a  hundred  the  lord  of 

dtesV.' c.3"  *c  hundred  may  diftrain  through  the  whole  hundred,  as  well  out 

—Br.  Leet,  of  the  land  as  upon  the  land  j   for  the  amercement  does  not  ex- 

pJ.  28.  and  tend  to  the  land  [only]  nor  iffue  out  of  it.     f  2H.4.  24.  b.   , 

s.c.-Br?  t  1 1  H.  4.  89.  b.     For  the  jurifdiaion  of  the  hundred  is  intire 

Amerce-  through  the  whole  hundred.      13  H.  4.  9.  b*  8  R.**2.  Avow- 

pi.  13.  cites     J        y^  J 

S.  C. : — Br.  Court-baron,  pi.  13,  cites  S.  C.  Fitzh.  Diftrefs,  pi.  to.  cites  S.  C, 

J  Br.  Diftrefs,  pi.  18.  cites  S.  C— — Fitzh.  Avowry,  pi.  57.  cites  S.  C. 

Fit>h.  DI-         [j.  The  lord  may  take  a  diftrefs  for  an  amercement  in  a  leet  in 
S^Q*1*'  bis  own  land  which  is  within  the  hundred,  if  he  can  find  thc  cat- 
tle of  him  that  is  amerced  ;  for  the  amercement  charges  only  the  per-' 
Jon  and  not  the  land.     47  E.  3.  1 3.] 
Fitzh.  Di-  [a.  So  a  diftrefs  may  be   taken  for  it   in  the  high  ftreet. 

ftref,,pl.,5.  yg  _  /  * 

cites  s.c.     47  *■•  3'  '3* J 

[  '  52  ]        [5-  BJit  tf  a  man  be  amerced  in  a  leet  a  diftrefs  cannot  be  taken  for 
Br.  Diftrefs,  it  of  the  goods -of  the  party  amerced  in  the  lands  which  is  in  the  hands  of 

s!'c?— *  ihe  *"'£>  tb**gb  lt  be  *>**&*»  the  limits  °f  ***  hundreds    for  during 
Fitzh.  Di-     this  time  it  is  out  of  the  jurifdi&ion  ot  the  leet.     47  £.  3.  13.] 

frrefs,  pi.  15. 

cites  S.C. Br.  Leet,  pi.  8.  cites 47  £•  3.  xi.  S  P.   ■         —Br.  Refcifer,  &c  pi.  5.  ctet 

47  £.  3.  5.  S.  P.  admitted. 

(M)     By  a  common  Per/on.     In  the  Houfe. 
[Or  what  other  Place.] 

In  fuch  cafe  £1.   j\  Diftrefs  for  rent  may  be  taken  in  a  houfe,  if  the  doors  be 

the  lord  may  X\   ^„     ejfe  not .       .£  £#  ~     2(J#  (,1 

entrr  into  *  ^  •*  •* 


the  hoafe  and  diftrain  for  rent  or  fcrvice  ;  per  Cur.  5  Rep.  92.  a.  cites  38  H.  6.  26.  a.  and  3  %  E.  J. 
Avowry,  256.  and  he  may  diftrain  in  the  houJcj  though  lands  axe  alfo  held  of  him  in  which  he  nay 
duLain,  citey  2.9  Aflife,  pl.*45. 

[a.  [Andl 
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[2.  [And]  among  the  petitions  of  parliament  of  the  18  E.  r.  $«  1*1.7. 
fo.  7.  it  is  faid  that  he  fcaU  detrain  for  rent  per  oftia  etfeneftras  %a^ 
prout  a  diftrefs  for  rent  may  be  taken  irj  a  houfe.     29  Afl*.  49. 
Moris  eft."] 

£3.  A  man  cannot  diftrain  for  a  rent-fervice  but  in  .the  land 
out  of  which  it  iflues.     8  H.  4.  1 8.  b.  9  H.  6.  9.} 

[4.  As  he  cannot  diftrain  in  other  land  though  it  be  within  his 
fee.    8  H.  4.  14-  b.] 

£5.  A    diftrefs    out    of  Ins  fee  for  fervkes    is   not .  lawful. 

17  E.  3.  43O 

[6.  A  diftrefs  in  a  way  within  his  fee  was  lawful  at  common 

law.     17  E.  3.  43.] 

[7.  A  man  may  diftrain  for  the  rent  of  an  houfe  per  oftia  etfe-  SecjU** 
nejiras  1   among  the  petitions  of  parliament  of  18  £.  1.  folio  7. 
it  is  (aid  that  he  may  diftrain  per  oftia  et  feneftras />ra//  maris  efts 
it  feems  as  if  this  was  intended  that  he  might  go  to  the  houfe, 
and  take  a  diftrefs,  or  take  it  out  of  the  windows.] 

[8.  If  a  man  leafes  an  advowfon  for  life,  rendering  rent,  lie 
Cannot  diftrain  for  this  in  the  glebe*     1 1  H.  6.  5.] 

[9.  If  a  man  leafes  a  manor  to  which  an  advowfon  is  appendant 
rendering  rent,  he  cannot  diftrain  for  the  rent  in  the  glebe f  be- 
caufe  the  leflbr  hath  nothing  to  do  therewith.    11  H.  6.  5.] 

[10.  If  a  rent-fervice  iflues  out  of  land  which  is  in  feveral  coun- 
ties, a  diftrefs  for  the  whole  may  be  taken  in  one  county. 

18  E.  3.  32.  b.]  . 
[11.  If  a  rent-charge  iflues  out  of  land  lying  in  feveral  counties, 

a  diftrefs  for  the  whole  may  be  taken  in  one  county.    18  E.  3. 
32.  b/J 

[12.  So  if  a  rent  charge  iflues  out  of  the  land  which  is  in  the 
hands  of  feveral  men,  a  diftrefs  may  be  taken  for  the, whole  rent 
upon  the  poffeffton  of  one;  for  all  the  rent  iflues  out  of  every  part. 
39  Afll  4.  adjudged.] 

[13.  5a  H.  3.  cap.  2.  None  fhall  diftrain  any  to  come  to  his  court,  This  is  *n- 
wbich  is  not  of  his  fee,  or  upon  whom  he  has  no  jurifditJion,  by  reafon  tended  tf 
of  his  hundred  or  bailiwick,  nor  fhall  take  diftreffes  without  his  fee  or  fo'^fpe^of 
in  •  place  where  he  has  no  jurifiiBion.     And  he  that  offends  fhall  be  a  feignoiy, 
punifbed  in  like  manner,  according  to  the  tre/pafs."]  *n.d  not  °f 

refpeA  of  reliance,  adly,  Or  that  he  has  jurifdi&on  by  hundred,  wapentake,  or  bailiwick. 
3dly,  That  he  (ball  not  take  di  ftreiTea  out  of  his  fee  or  place  where  he  has  a  bailiwick  or  jurifdicHon* 
%  loft.  104.  - 

13.  Stat.  Marlb.  cap.  2.  is  a  declaration  of  the  common  law, 
faying  for  the  penalty  hereby  infli&ed;  and  therefore  if  A.  di- 
ftrain B.  and  in  a  replevy  A,  avow  as  lord  for  rent  or  fervice,  B. 
pleads  hors  de  fon  fee,  and  it  is  found  for  B.,  A.  fhall  not  in  this 
replevy  be  punifhed  by  ranfom,  &c.  according  to  this  aft,  but  he' 
mult  have  an  a&ion  upon  the  fUtute  et  fie  de  fimilibus,  2  Inft, 
104,  105. 

14,  52  H.  3.  cap.  15.     f  It  fhall  be  lawful  to  no.  man  ?!?  f '?" 

fbhflatute  was,  that  whereas  the  king  by  his  prerogative  might  diftrain  for  his  rents  in  any  other  lands 
of  his  tenant,  being  In  his  own  actual  poflcfiion,  though  they  wow  put  of  his  fee  and  ftigniory,  divers 
lords  took  vpon  them  alfo  to  diftrain  ouc  of  their  fee,  which  was  wrong  and  oppreffion.    And  whereas 

alt 
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all  the  king *•  fubje&s  ought  to  have  free  pa&ge  in  rla  regit  &  common!  strata,  a*  well  m  fain  ae4 
markets,  as  about  their  other  affairs,  the  lords  ofed  to  diftrain  in  the  highways ;  both  which  mtfehierV 
this  ftatute  does  remedy,    z  loft.  131. 

f  This  is  to  be  underfta&A  of  diftrefle*  by  rtafo*  of  4 /canity,  and  not  for  diftrefle*  Jir  risr<e«rgr»» 
JfcC.  or  by  reajon  of  a  leet.     2  Inft.  131.  »      x 

'This  branch  ;'j  Jar  in  affirmance  of  tbe  common  law,  for  regularly  no  fubjeel  can  diftrain  out  of  hie;. 
fee  and  feigniory,  and  therefore  if  the  lord  do  diftrain  oat  of  Vts  foe,  the  tenant  may  either  have  am 
a&ion  of  trefpafs  at  the  common  law,  or  an  action  upon  this  ftatute,  but  in  some  Special  cafe  the  lord 
by  the  common  law  may  diftrain  oat  of  his  fee  and  feigniory  ;  as  if  the  lord  come  to  diftrain,  and  the 
tenant  or  any  other  feeing  the  lord  come  to  diftrain  tbem,  drive  them  to  a  place  out  of  the  fee  of  the 
lord*  yet  in  this  cafe  the  lord  may  diftrain  them  oat  of  his  fee,  because  thi  lord  bad  a  view  of  tbcm 
tvitb'tn  bh  own  feef  by  rcafon  whereof  the  lord  /hall  be  adjudged  in  a  kind  of  pofliffion  of  them  $  hue 
if  the  beafts  go  out  of  the  tenancy  of  themfehres  without  enchaiement  before  the  lord  can  diftrain  them, 
there  the  lord  cannot  diftrain  them,  though  he  had  the  view  of  them  within,  his  lee  and  tagauf  ry. 
t  Inft.  13s. 

A  bfrit  To  tale  diftrejfes  tost  of  his  fee  s  h 

enflowt  the 

)ord  may  feife  is  the  highway,  for  that  is  no  diftrefa  but  4  feirore  5  bat  he  cannot  diftrain  for  a  beriat 

iemnct  there*    ft  Inft.  131. 

la  thU  Ifo  in  the  highway.,  nor  in  the  common  Jlreett  but  only  to  tht£ing  or 

Sfty    hit  officers,  having  fpecial  authority. 

to  taken  not  fmplkUer  to  make  it  utterly  unlawful,  as  to  take  advantage  thereof  in  bar  to  an  avowry, 
but  Secundum  fuiJ,  that  is  to  this  purpoJc,  that  if  the  lord  diftrain  in  the  high  ftreet,  or  in  the  com- 
mon way,  the  tenant  may  have  an  aclion  againft  the  lord  upon  this  ftatute ;  and  the  reason  hereof  is, 
that  whenfoever  any  thing  is  prohibited  by  a  ftatute,  the  party  mall  have  his  *  action  upon  the  ftatute* 
and  the  offender  ihall  be  for  his  contempt  fined  and  impriibned ;  and  fe  it  is  declared  by  act  of  par- 
liament, as  hajth  been  always  obferyed.  Now  if  the  tenant  (kpubj  plead  it  in  bar  0/  the  avowry*  the 
king  fliduld  tofe  his  fine 5  for  in  that  nature  of  fuit  he  cannot  be  fined,  and  therefore  tbe  tenant  is  to 
take  his  remedy  by  aclion  upon  the  ftatute,  wherein  the  king  (hall  have  his  Jine,  frc.  2  Inft.  131,  1 3-. 
■  ■*  S.  P.    cited  per  Cur.    3  Lev.  48.    Mich.    33  Car.  2.    C»  B.   in  cafe  of  Weejderoft  ▼. 

Tompfon.     l 

This  ftatute  does  not  extend  only  to  d'iftreftes  between  lord  and  tenant,  but  alfo  to  all  other  diftrctTe* 
whatsoever,  as  well  at  the  Icing's  fuit,  as  at  the  fuit  of  the  Subject,  fo  there  be  other  goods  Sufficient  $ 
alfo  to  all  manner  of  executions,  as  well  at  the  fait  of  the  king  as  of  the  Subject,  with  the  like  caution 
as  is  aforefaid.     a  Inft.  133: 

In  writ  upon  this  ftatute  he  need  not  put  the  price  of  the  chattel  taken.  Thel.  pig.  109.  lib*  10* 
cap.  19.  f.  1.  cites  Mich,  iu  £•  a.    Brief,  842. 

15.  In  trefpafs  quare  vi  &  armts  Jancltutr9  fifegit^  &c.  et  avcria 
cepit,  the  bailiff  juftified  for  diftrefs  for  iffuesfor  the  ting,  and 
could  noi-fivd  beafts  nor  chattels  of  the  plaintiff  in  any  other  place,  and 
well.     fir.  Diftrefs,  pi.  34.  cites  27  Aff.  66. 

16.  The  party  cannot  diftrain  in  one  county  and  drive  it  into  an- 
other, by  reafon  of  the  ftatute  of  Marlbridge,  cap.  4.  but  (halt 

[  154  ]  make  ranfom,  and  this  for  rent*  But  it  is  doubted  there  if  a  man 
may  do  \tfor  a  fee',  or  an  honour,  or  for  fuit,  or  caftle-guard.  Quaere 
for  homage  if  he  diftrains,  and  chafes  into  another  county.  Br* 
Diftrefs,  pi.  36.  cites  30  Aff.  38. 

17.  A  man  cannot  diftrain  m  a  fan&uary..  Per  Skipwith. 
Br.  Diftrefs,  pi.  63.  cites  29  H.  3.  16. 

Br.  Diftrefs,       1 8.  Of  common  right  a  man  cannot  diftrain  for  rent  but  in  the 
pi.^i.  cites    land  out  of  which  tbe  rent  is  iffuing ;  but  if  the  tenant  grants  to  mc*. 
that  if  I  am  not  paid  the  rent,  that  I  ihall  diftrain  in  other  land, 
this  is  good  per  tot.  Cur.  and  there  this  is  no  new  rent.  Br.  Rents, 
pi.  1.  cites  9  H*.  6*  9. 

19.  And  per  Cand.  if  a  man  grants  to  me,  that  if  I  am  not  an* 
nually  paid  10/.  rent  at  Michaelmas,  that  Ijhall  diftrain  in  bis  lanJt 

in 


5.C. 
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in  D.  this  is  a  good  grant  of  the  rent,  and  it  is  a  new  rent.  Con* 
tra  in  the  cafe  above.     Br.  Rents,  pi.  I.  cites  9  H.  <?.  9. 

ao.  Note  for  law,  that  he  who  diftrains  beafts  may  put  them 
in  a  clofe  houfe  if  he  will  give  them  foody  for  the  diftrefs  in  pound 
overt  is  only  to  the  intent  that  die  owner  may  give  them  food, 
Br.  Diftrefc,  pi.  66.  cites  33  H.  8- 

a  1.  The  ftat.  Marlb.  cap.  1  c.  did  not  intend  but  for  diftreffes  for 
rent  or  fervices,  and  not  for  thofe  things  whereof  no  diftrefs  can 
be  but  in  the  highway )  9s  toll-thorough  due  by  cuftom.  Per 
Cur*  do.  E.  710.  pi.  34.  Mich.  41  &  4a  Eliz.  C.  B.  in  cafe  of 
Smith  v.  Shepherd. 

22.  A  heriot-evftom  the  lord  may  feife  in  the  highway,  for  this 
4s  no  diftrefs  but  a  feifure  *  but  he  cannot  diftrain  for  a  heriot- 
fervice  there,     a  Inft.  132. 

(N)    la  what  Places  it  may  be  taken  for  a  collateral 

Caufe. 

[Frefh  Suit.] 

• 

[l.  \\T  HEN  the  lord  is  in  view  of  the  cattle,  if  the  tenant  to  Co.  LItt. 

*  *  avoid  the  diftrefs  chafes  them  into  a  place  not  within  his  161.  a.  s.P. 
diftrefs,  yet  the  lord  may  take  them  freflily ;  for  he  (hall  not  ~* nd  fo 
have  advantage  of  his  own  wrong/  44  £.  3.   ao.  b.]  o^  p^fon 

doe*  it.  Ibid. 
If  a  man  chafes  them  out  the  lord  may  diftrain  them.     Br.  Diftrefs,  pi.  98.  cites  n  H.  4.  7. 
S.  P.  for  when  they  are  in  his  view  they  (hail  be  adjudged  In  law  in  his  pofleffion j  the  xcaioA 
fcems  to  be  becanie  they  are  traniitory.     Br.  Trefpafs,  pi.  296.  cities  a  E.  4.  6. 

[2.  But  if  the  tenant,  after  the  lord  has  the  view,  chafes  the  Co.  Litt. 
cattle  for  other  lawful  caufe  out  of  his  fee,  and  not  onpurpofe  to  l6l*>«^-P* 
avoid  the  diftrefs,  the  lord  cannot  take  them.  44  E.  3.  21.]  the  lord  had 

no  view  of 
them  within  his  fee ;  or  if  the  cattle  after  the  view  go  oat  of  the  fee,  the  lord  cannot  diftrain  them  out 
of  his  he.    Ibid.  If  they  go  oat  without  chafing,  the  lord  cannot  diftrain  them.     Br.  Diftrefs, 

pL  98.  cites  ii  H.  4.  7. 

'        l*ssl 

3.  If  a  man  comes  to  diftrain  for  damage-feafant  or  for  *  for-  •Co.  Lid. 
vices,  and  the  diftrcfo  goes  into  other  land  by  chafing,  he  may  tI|fcI1"0aiS,P- 
take  them  in  the  other  land.     And  per  Jenney,  if  beafts  taken  for  rrefhJy  PTr-f 
diftrefs  efcape,  he  who  diftrains  may  retake  them  when  he  will,  he  and  di- 
Br.  Diftrefs,  pi.  49-  cites  13  E.  4.  8.  %££* 

the  taunt  cannot  make  refcoos,  though  the  place  wherein  the  diftrefs  it  taken  is  out  of  his  fee j  for 
bow  in  judgment  of  law  the  diftreJs  is  taken  within  his  fee ;  and  fo  Audi  the  writ  of  rtfeous  foppofe. 

4.  If  a  man  comes  to  diftrain  for  rent  or  fervice  and  foes  the  t  ff*  man 
beafts  in  the  land,  held,  &c.  and  the  tenant  chafes  them  out,  tl\e  lord  £""fordU 
may  purfne  and  take  them,  but  contra  for  +  damage-foafant  clearly,  damage- 
Per  Brian  Ch.  J.    Br.  Diftrefs,  pi.  co.  cites  16  £.  4.  io.  *•*•■«  »<* 

J  r     3  ^  fees  the 

Wafts  in  his  foil,  and  the  owner  chafes  tbem  out  of  purppfe  before  the  diftrefs  taken,  the  owner  of  the 
toil  cannot  diftrain  them,  and  if  he  doe*,  the  owner  of  the  cattle  may  refcue  them,  for  the  beafts  muft 
V  Anagc-feaitot  at  the  time  of  the  diftrcis,  aad  fo  nttfe  a  diversity.    Co.  Utt.  16  j.  «• 

C.  And 
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$.  And  per  Brian  Ch.  J.  where  a  man  comes  to  diftrain  for  the 

j$th  granted  to  the  king  by  parliament,  and  fees  the  heads,  and  the 

other  chafes  them  out  of  the  vill,  the  collector  cannot  diftrain  them 

in  another  vill,  quod  nota.     Br.  Diftrefs,  pi.  50.  cites  16  £.  4*  10. 

S.P.  though       6.  If  a  man  comes  to  diftrain,  and  the  party  chafe*  the  diftrefs  out 

thOT  !n»     tf  ***  ^"d*  ^e  0t^cr  ma7  frefth  Purf*"*  and  take  the  beads  for 
thTwJSof    diftrefs.    Br.  Avowry,  pi.  13.  cites  34  H.  6.  18. 

another. 

Br.  Nufance,  pi.  14.. cites  9  £•  4.  35.—— Jf  a  man  chafes  them  out,  the  lord  may  diftrain  them* 
Br.  Diftrefs,  pi.  98.  cites  xi  H.  4.  J.  ■  Br.  Diftrefs,  pi.  90.  cites  44  £•  3.  20. 

See  ftat*  i  Ann.  cap.  14.  f.  2.  at  tit.  Rents  (W.  b). 

7,  If  beqfts  efcape  into  my  land  the  lord  may  diftrain  them  s 
'contra  if  he  retakes  them  before  that  the  lord  dxftrains  them,  and 
though  they  were  levant  and  couchant  by  40  days,  if  the  owner  takes 

them  before  the  lord,  there  the  lord  (hall  not  diftrain  them,  but 
tif  he  finds  them  there,  if  they  were  there  but  an  hour  the  lord 

may  diftrain  them*    Br.  Diftrefs,  pi.  97.  cites  xo  H.  7.  21  • 

(O)     [Where  the  Cattle  efcape^  &c.  into  the  Land 

liable.]  PI.  i  to  8. 


See  pi 
contra 


.  i.      [i.  |F  the  cattle  ofaflranger  efcape  into  the  land  holden  they  may 
UT  *    be  diftrained  though   they  are   not  levant  and  ctmchantm 

^Wp**-  Co.Litt.47O 

i«  -«»-  1       [2.  If  the  cattle  of  a  Jlranger  efcape  into  the  lands  holden,  &c. 
*  FoU  671.  tnCy  #  cannot  be  diftrained.     48  E.  3.  34.  2  H.  4.  16.  b.  contra 
p  7  H.  7.  1.  b.  Curia.] 

[3.  But  the  cattle  of  the  tenant  himfelf  may  be  diftrained  if 
they  efcape  there.  48  xL.  3.  34.] 

{4.  &  if  there  be  arrearages,  and  after  the  tenant  aliens?  and 
after  the  cattle  of  the  alienee  efcape  there,  yet  they  may  be  diftrained  ^ 
for  this  is  not  any  efcape.  2  H.  4.  16.  b.] 

[5.  If  a  flranger  keeps  or  caufes  his  cattle  fr  be  kept  in  a  place 

where,  &c.  they  may  be  diftrained  ;   for  this  is  not  any  efcapei 

2  H.  4.  16.  b.] 

f  156  3        [6.  &  if  a  ftrangcr  hath  notice  that  his  cattle  hath  ufually,  or  arc 

accuftomed  to  be  in  the  place  where,  &c.  they  may  be  diftrained  y 

1        for  this  is  not  an  efcape.     2  H.  4.   16,  b.] 

[7.  The  grantee  of  a  rent-charge  cannot  diftrain  the  cattle  of  a 

Jlranger  which  come  there  by  efcape,  and*  are  freQily  purfued  by 

the  owner,   demurrer.     Trin.    17  Ja.   B.    between  Reynold 

AND  CAKELEY.} 

» 

[(O.  2)     At  what  Time  it  may  be  taken,  PL  8.  to 

the  End.  of  the  Roll,  PL  16..] 

3  Rep.  64.        [8.  If  a  man  leafs  for  years  rendering  rent,  and  the  rent  is  be*- 
b.  s.  p.  per  t;n j    and  aftcr  the  term  wpirts  the  leffor  oannot  afterwards  dif- 

Cur.  and  ^  . 

tram 
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train  for  the  faid  retit.  (It  feems  to  be  intended  that  he  held  over.)  **• 

I4  H.  4.  3I.3  accordant. 

Keilw.  96.  pi.  5.  Mich.  21  H.  7.  Anon.  S.  P.  All  the  court  of  C.  B.  held  clearly,  that 
the  Veflbx  may  diftrain  for  the  rent,  notwiihftanding  the  term  Is  pail ;  and  that  if  the  leflbr  will  he  may 
diftrain  the  beafts  for  damage-feafant,  but  fays  Hank  ford  and  Hill  held  contra.  14  H.  4.  31.  Idee 
quaere,  and  fays,  fee  11  H.  7.  fat.  ia.  Trefpars.—— Where  rent  is  referred  upon  a  lease  for  yean 
at  Eafter  and  Michaelmas,  for  one  year  ending  at  Michaelmas,  there  he  cannot  diftrain  after  Mfg*M*L 
xnas  $  far  the  term  is  expirtd.    Br.  Diftrefs9  pL  7  3.  cites  Dodor  and  Student,  lib.  %* 

[9.  For  rent  due  the  loft  day  oftfie  term,  the  leffor  cannot  dit 
train 5  becaufe  the  term  is  ended  before  the  rent  is  due  j  for  the 
leilee  hath  the  whole  day  to  pay  it.     Co.  Litt.  47.] 

[10.  If  a  man  leafes  land  for  years  rendering  rent,  and  after  Cm.  J.  44*. 
the  lefee  holds  over  the  term,   the  lejfor  cannot  diftrain  upon  the  pK,|*f"9* 
land,  fir  the  rent  incurred  during  the  term,  becaufe  the  leafe  was  it  appeared6 
ended  before,  and  the  lefloe  not  in  privity  of  the  leafe.  14  H.  4.31.  that  the 
j>cr  Hill  and  Hankford.  Mich.  isJac.  B.  R.  between  Harrison  JJScJiL 
and  Metcalf,  per  Curiam,  this  being  moved  in  arreft  of  judg-  rent  was 
ment,  and  die  poftea  ftayed  accordingly.    Contra  23  H.  7.  96.  granted,  wae 
Per  Curiam  KeUeway.]  tST^SL 

the^iftreft  taken,  fo  that  the  defendant  had  no  title  to  avow,  judgment  was  given  for  the  plaintift 

f  II.  If  a  man  be  fei/ed  in  fee  or  for  life  of  a  rent  charge^  and  S.c.  chad 
after  the  arrearages  incurred  he  grants  over  the  rent  to  another •,  he  cyht  "r0.8  ** 
bimfelf  cannot  afterwards  diftrain  for  the  arrearages  incurred  before  the  Vaugh.  40*. 
grant,  becaufe  now  the  arrearages  art>  divided  from  the  freehold  4«* 
of  the  rent,  and  fo  the  diftrefs  gone.    Co.  4.  Ognell,  50.  b.  per 
Curiam.] 

[12.  The  fame  law  is  of  a  rent-fervice.    Co.  4.  Ognell,  jo.  b. 
per  Curiam.} 

[13.  If  leffee  for  20  years  makes  a  leafe  for  10  years  referving  Lat.  air. 
rent,    and  arrearages  incur,  and  after  leffee  for  20  years  dies,  by  fj^^ 
which  the  reversion  and  arrearages  defcend  to  his  executors,  the  Cur—    . 
exetutors,  and  executors  of  executors,  may  diftrain  fir  the  arrearages  See  the  flat. 
incurred  in  the  life  of  the  teftator,  becaufe  thefe  arrearages  were  **    37/ at 
never  fevered  from  the  reverfion,  but  thefe  executors  have  the  tit.  Rents 
reversion,  and  rent  is  annexed  thereto,  and  m  the  fame  plight  as  (s- *)• 
the  teftator  himfelf  had  it,    in  as  much  as  they  reprefent  the 
perfon  of  the  teftator,  and  it  is  not  like  a  reverfion  which  de- 
scends to  the  heir,  and  the  arrearages  go  to  the  executors.   Trin.    [  157  3 
3    Car.    between  Wade   and  Marsh,     adjudged  in  a  reple- 
vin.] 

[14.  An  attachment  by  cattle  in  an  aftion  of  trefpafs  ought  not 

to  be  made  in  the  night.     Hill.  37  Eliz.   per  Curiam.] 

[15.  &  a  diftrefs  for  rentfervice,  or  rent-charge,  cannot  be  in  For  the  te- 
the  night.     Co.  Litt.  142.]  runt  is  t0  be 

0  ^     J  attendant 

upon  the  land  all  the  day  to  pay  his  rent;  but  he  i«  not  compellable  to  attend  in  the  night.     9  Rep.  66. 
a.   PaTch.  9  Jac.    in  Mack  ally's  cafe.  7  Rep.  7.  a.  Trin.    29  Kliz.    C.  B.    in  Milborn's  cift> 

£.  P.  cites  iz  E.  3.  tit.  Diftrefs,  17.  and  1 1  H.  7.  5.  a.  according!) .   ■        ■  S.  C.  cited  4  I>.  21S. 
,1.  33?.  Br.  Diftrefs,  pi.  99.  cites  11  H.  7.  ,5.  BrwuJ.  176.  S.  P.  aa  to  rent-charge, 

in  cafe  of  Read  v.  How. 

[16.  But 


9  Rep.  66.  [i^  Bui  a  man  may  diftrain  cattle  damage feafant  in  thtf  night, 
Jf^kSiV*1  *°r  other****5  perhaps  the  cattle  will  be  gone  before  he  can  take 
cafe. -     them.    Co.  Litt.  142.] 

3  Rep.  7.  a. 

so  MiJbarn's  cafe,  S.  P.  and  cites  10  £•  3.  ii*  accordingly.— Br.  Diftrefs,  pi.  99.  cites  xi  H.  7.  $i 

17.  If  a  man  leafes  for  years  rendering  rent,  and  the  rent 
is  arrear,  and  the  term  expires^  he  cannot  diftrain,  but  (halt 
have  aftion  of  debt)  quod  nota  bene.  Br.  Diftrefs*  pL  ip* 
cites  14  H.  4.  31. 

18*  In  per  qua  fervitia,  if  a  man  grants  a  ftigniory  far  term  of 
lift)  the  remainder  over  by  fine,  and  the  tenant  attorns  to  the  grantee 
for  life,  faving  bis  acquittal,  and  the  grantee  grants  the  acquittal^ 
and  after  dies,  he  in  remainder  cannot  diftrain  till  he  has  granted 
the  acquittal  likewife  \  by  all  the  juftices,  in  a  note.  Br*  Con* 
feffion,  pi.  54.  cites  18  E.  4.  7. 

19,  If  a  man  grants  a  reverfion  depending  upon  a  term,  rendering 
rent,  he  cannot  diftrain  till  the  particular  eftate  be  determined, 
and  then  he  may  diftrain  for  all  the  arrears,  but  by  fome  he  may 
diftrain  immediately  if  the  beads  of  thfc  grantee  come  upon  the 
land  $  qusere ;  for  per  Moyle,  he  has  nothing  to  do  till  the  tetm 
be  expired.     Br.  Diftrefs,  pi.  47.  cites  10  £•  4.  4. 

20.  So  upon  a  leak  for  term  de  outer  vie,  and  ceftuy  que  vie  dies  / 
for  in  thofe  cafes  the  reverfion  is  determined.  Br.  Diftrefs,  pi.  73. 
cites  Do£t.  &  Stud.  lib.  2. 

ai.  If  the  tenant  offers  the  fealty,  and  the  lordrefufes,  there  he 
cannot  diftrain  after  before  a  new  requeft,  and  this  to  the  per/on f 
and  not  upon  the  land.     Br.  Tender,  pi.  24.  cites  ji  £44.  17. 

22.  So  of  homage ;  the  reafon  is,  in  as  much  as  it  (hall  be  done 
by  the  tenant  in  proper  per/on,  and  not  by  deputy.     Ibid. 

23.  If  the  lord  dtflrains  for  rent  arrear  at  a  certain  day  his  te* 
nam's  cattle,  and  he  fues  a  replevin,  &c.  and  the  lord  avows  fof 
the  rent,  &c.  and  fhe  tenant  pleads  hors  de  fin  fee ;  if  the  lord 
(pendant  that  plea)  dtflrains  for  rent  behind  at  another  day  after,  the 
tenant  (hall  have  a  writ  of  recaption,  becaufe  the  Jord's  title 
{hall  be  tried  by  the  fir  ft  plea.  Butotherwife  it  is  if  the  tenant 
in  the  firft  replevy  pleads  riens  arrear,  or  levied  by  difirefs,  then 
(pendant  that  plea)  the  lord  may  diftrain  for  the  rent  behind  at 
a  day  after,  becaufe  that  the  feigniory  is  there  ccfafefled,  and  the 
tenant  (hall  not  have  a  recaption.     F.N. B.   71.  (M). 

*[  158  1  24.  In  replevin  the  cafe  was,  the  defendant  avowed  for  a  rent* 
Lev*  43*  charge  due  in  the  year  1 660,  and  afterwards  he  diftrained  and  avow* 
SttnTeT'  tdfo*  other  part  of  the  rent-charge  due  a  year  before,  viz.  anno  1659, 
S.  C.  heM  and  this  diftrefs  was  taken  of  the  cattle  of  another  perfon  who 
accordingly  was  then  tenant  of  the  lands ;  and  upon  demurrer  the  queftion 
&rtatpnft-  wa8»  w^ct^lcr  **c  was  eftopped  to  avow  for  the  arrears  of  the  rent- 
ier Mallet,  charge  before  the  *  year  1660  ?  and  adjudged  that  he  was  not* 
**1  Ju<te-  but  that  if  he  had  given  an  acquittance  to  the  laft'day  of  payment  he 
cooofant  could  not  claim  the  rent  due  before,  becaufe  that  was  hi$  volun- 
wfi,  *c.'      tary  a£t  and  deed,  and  {hall  be  received  to  claim  againft  it ; 

12  but 
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but  in  an  arowry  for  rent  he  may  avow  for  all,  or  part,  at  his  — laym. 
pleafure,  and  the  firft  avowry  (hall  not  bar  him  from  avowing  "'swidu 
for  rent  before,    Sid.  44.  pi.  1.  Mich.    13  Car.  2.  B.  R.   Pal-  s\  co- 
rner v.  Stabick.  iu<te*  ** 

thedfead- 
ant.     The  realbh  that  Mallet  went  upon  was,  becaufe  an  avowry  is  a  thing  upon  record,  and  m«e  thaa 
an  acquittance.  Keb.  95.  pi.  84.  F aimer  v.  S  trot  wick.    S.  C.  adjornatur.  -  Ibi»  iij. 

pi.  15.  S.C.  adjudged  accordingly.— -  S.  P.  by  Powell  J.  Comb.  59.  Trin.  3  J#c.  B.  RJn  cafe 
of  Fountain  v.  Gnaies.  And  be  laid,  that  there  is  a  diferfity  at  to  an  acquittance,  that  were  the 
acquittance  for  the  laft  quarter  is  under  the  plaintiff's  hand  and  feal,  and  where  it  is  under i*  band 
cciy,  for  in  the  firft  cafe  it  U  an  eftoppel,  but  in  the  latter  it  b  only  evidence. 

15.  A  leafe  was  made  for  one  year,  and  fo  from  year  to  year,  1  St.  209. 

qvamdiu  ambabus  partibus  placuerit,  rendering  1 2 1.  a  year  rent  fo  |' '  *** 

long  as  the  leflee  (hould  occupy  the  premife$.    The  leflbr  dif-  appear. 

trained   for  a  year  and  a  half  due  after  the  making  the  leafe.  — Lutw. 

Exception  was  taken  that  he  could  not  di drain  for  the  rent  after  *r  *'**p 

tEe  year  was  determined,  fince  it  was  but  a  leafe  at  will ;  fed  non  adigedad 

allocatur  5  for  it  was  a  good  leafe  for  two  years,  and  after  that  at  con^iy. 

will.      Ld.  Raym.  Rep.  170.   Hill.    8  &  o  W.  3.     Beilafis  v.  ~lsi*~ 

Burbricke.  fithere- 

pertdli 
at,  that  the  law  is  contrary.  —9*.  P.  and  tbat  the  leflee  entered,  and  was  in  pofleflioft  ffwo  years 
and  an  half,  and  the  rent  being  in  arrear  the  leflbr  di  ft  rained ;  and  adjudged  that  he  could  t  by  law* 
becaufe  by  this  agreement  theie  was  ah  eftate  for  two  years  created,  and  no  more;  the  er  was  a 
growing  imereft,  or  eftate  at  wilJ,  which  being  a  diftin&  eftate  from  the  firft,  cannot  be  tvBt  to  the 

arrears  of  the  firft.     3  Salk.  135.  pi.  1.  9W.  3.  C.  B.  Stan  fit  r.  Hicks. Ld.  Raymep.  280. 

Stanfill  v.  Hiclts.  S.  C.  adjudged  per  tot.  Cur.  that  the  diftxefs  was  unlawful;  for  theerefts  are 
different,  and  therefore  the  fecond  eftate  cannot  be  anfwerable  for  the  debts  of  the  former  <e,  which, 
waa  before  detexmined. 

l6*  II  Geo.  2.  cap*  19.  f.  I.  Enables  the  landlord  or  any  per/on 
by  him  impowered,  in  cafe  of  rent  arrear,  to  difirain  goods  fraudulently 
carried  of  the  premifes  by  tenant  for  life,  lives,  years,  at  will,  or  at 
fufferance,  within  30  aays  after  fuch  carrying  off,  and  to  fell,  or 
otherwifedifpofeofthefame,  as  if  di/Irained  upon  the  premifes,  unlefs 
fold  before  bona  fide,  and  for  a  valuable  conftderation,  to  any  perfon 
not  privy  to  the  fraud* 

S.  2.  Provided  tbat  no  landlord  fhall  feize  goods  fold  bona  fide,  am 
for  a  valuable  confederation,  to  any  perfon  not  privy  to  fuch  fraud. 

(O.  3)     At  wKat  Time  for  Rent  after  their  bein 

taken  in  Execution. 


I.  /~*  ASE  by  an  executor  againft  W.  bailiff  of 
^  the  dutchy  of  Lancafter  in  Norfolk,  and 


the  liberty 
declared  tl 
jD.  C.  on  6  June  1 7 1 2,  took  an  eftate  of  teftatrix  from  Mich, 
one  year,  and  fo  from  year  to  year  as  long  as  both  parties  Jbould  pU 
at  7o  1.     A  year's  rent  being  due  6  OcJob.  1713,  JV*.  cepit  bona  iff 
talla  D.  C.  in  isf  fuper,  &c.  terr9  exifien3  ad  valentiam  200  /.     ' 
executor  poft  captionem  &  ante  amotionem  bonorum  &  c 
lorum,  &c.    and  the  teftatrix  in  vita  fua  dedit  "W.  noti 
de  reddit*  predid'  (ic  debit*,  and  (he  then  demanded  of  W* 
faid  rent  out  of  the  faid  goods  and  chattels,  which  he  refuf 
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pay,  but  carried  off,  and  removed  the  fame  from  the  premlfes 
contra  formam  itbtuti  in  eo  cafu  edit9  &  provis\  Upon  not 
guilty  there  was  verdi&,  and  judgment  for  the  plaintiff  in  C.  B, 
and  judgment  affirmed  in  B.  R.  Hill.   6  Geo*  per  Powis,  Eyre, 

. .  arid  Fortefcue.  Refolved,  ift,  The  a&ion  may  be  maintained  by 
the  executor  or  adminiftrator,  there  being  a  right  veiled  by  the 
fatute  8  Ann.  cap.  17.  in  thefe  goods.  The  a&  u  a  general  pro- 
hibition, that  no  goods,  &c*  lying  or  being  upon  any  meffuage,  &c. 
Jball  be  liable  to  be  taken  by  virtue  of  an  execution,  &c.  on  any  pre* 
tence  whatfoever,  unlefs  the  party  at  vjhofe  fuit,  jkc.jhall  before 
the  removaly  &c.  pay  to,  £sV«  all  fuch  fums,  &V.  as  Jball  be  due 
for  rent,  provided  the  /aid  arrears  do  not  amount  to  more  than  ono 
year's  rent,  or  if  more,  on  payment  of  one  year's  rent,  &C  and  the 
Jberiff,  £$V.  is  required  to  levy  and  pay  to  the  plaintiff,  as  well  the 
money  fo  paid  for  rent  as  the  execution  money.  And  the  duty  of  the 
officer  is  when  he  has  notice  to  keep  the  goods  till  payment,  but 
if  he  removes  he  tranfgreffes  the  aft,  and  he  is  liable  to  an  a&ion 
by  the  party  who  is  injured  and  aggrieved ;  the  fheriff  has  power 
to  levy  the  money,  as  well  for  the  landlord  as  for  the  plaintiff  in 
execution.  Where  the  injury  rs  to  the  perfon,  all  fails  by  the 
death  of  the  party ;  but  when  it  is  to  the  eftate,  in  any  manner 
whatfoever,  the  a&ion  furvives  if  the  eftate  furvives.  Thefc 
goods  are  not:  to  be  removed,  but  to  remain  as  a  pledge,  and  it  is 
a  fort  of  pofTeffion  in  the  landlord,  and  this  act  of  the  officer 
toot  only  injures  this  poflefllon,  but  the  intereft  and  property  of  the 
landlord.  It  is  ftronger  than  an  a&ion  for  not  fetting  out  of  tithes, 
becaufe  there  is  only  a  demand  for  a  particular  tenth  part,  but  no 
particular  property ;  for  till  feverancc  he  had  no  right  but  to  an 
undivided  tenth  part.  A  year's  rent  is  fecund  againft  all  events. 
2dly,  That  the  a&ion  was  well  founded,  and  the  office*  well  charg- 
ed ;  for  the  notice  was  to  him  of  what  was  due,  and  then  it  was  in- 

.  cumbent  upon  him  not  to  have  removed  the  goods  till  fatisfa&ion 
had  been  made.  Notice  to  the  plaintiff  in  execution  was  no  no- 
tice to  the  fheriff ;  but  if  it  were  to  him,  and  not  to  the  fhe- 
riff, fhould  the  flieriff  be  liable  ?  As  to  what  is  reafonable  no- 
tice, it  is  not  appointed  by  the  a&.  Eyre  J.  faid,  that  without 
notice  he  could  not  tranfgrefs  the  a£t,  but  if  he  has  notice  the 
a&ion  is  reafonable.  But  per  Fortefcue,  when  the  law  does  not 
determine  it,  the  party  muft  take  notice,  efpecially  here,  when 
the  a&  lays,  he  (hall  not  remove,  &c.  When  there  is  a  condi- 
tion in  a  will,  the  party  muft  take  notice  in  law  and  equity, 
but  here  was  notice  according  to  the  equity  of  the  thing,  and 
the  right  perfon  had  notice.  '  Where  no  perfon  is  dire&ed  to  give 
notice*  it  is  at  his  peril.  Hill.  6  Geo.  B.R.  Wyndham  v.  Palgrave* 


Fol.  673. 

See  fit. 
Trtfpaft 
(G.a),  per 
tocum* 


(P)     Pound.     [What  it  is,  and]  how  he  (hall  de- 
mean  bimfclf  towards  the  Diftrefs. 

[1.     /§  Pound  overt  is  a  pinfold  made  for  fuch  purpofes,    or 
■"  the  clofc  of  him  that  diftrains,  or  the  clofe  of  a  flranger, 
with  his  confent  where  the  diftrds  is  taken.     Co.#Litt.  47.} 

11  [a.  A 
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tl.  A  poundUoveriy,  or  clofe,  is  when  the  diftrefs  is  Impounded 
to  an  houfe.     Co.  Litt.  47.] 

*  [3.  He  that  diftrains  any  thing  that  hathJife,  ought  to  impound 
it  in  a  lawful  pound,    within  three   miles,    in  the  fame   county.* 
Co.  Litt.  47.  b.]  • 

[4.  JSut  if  a  man  diftrains  dead  goods,  as  utenfils  of  an  houfe, 
or  fuch  like,  which  may  take  damage  by  wet  or  Weather,  and 
tfce  like,  he  ought  to  impound  them  in  an  houfe,  or  other 
pound-covert%  within  three  miles,  in  the  fame  county ;  for  if  he  im- 
pounds tfcem  in  a.  pound-overt,  he  ought  to  anfwer  for  them. 
Co.  Litt.  47.  b>] 

[5.  If  a  man  diftrains  cattle  and  puts  them  in  a  pound-overt,  the 
owner  ought  to  keep  them  at  his  peril.  Co.  Litt.  47.  b.  for  it  is 
lawful  for  him  to  come  there  for  this  purpofe.] 

[6.  But  if  he  puts  the  cattle  in  a  pound-covert,  or  clofe,  there 
he  ought  to  keep  them  at  his  peril,  and  yet  he  {hall  not  have  anyfatif* 
faftionfor  it.     Co.  Litt.  47.  b.] 

[7.  If  a  man  takes  a  diftrefs,  and  puts  it  into  a  pound-overt,  Br.Trefpafs, 
and  the  horfe  which  he  diftrains  leaps  three  times  over  the  pound)  pl-«s°« citM 
which  is  as  high  as  it  is  ufed  to  be,  and  therefore  he  takes  the  B'r#  i)\fctk 
horfe  and  ties  him  with  a  rope  to  a  poft  in  the  fame  pound,  and  af-  pi.  86.  cites 
ter  hejlrangles  himfelf,  yet  this  will  not  excufe  him,  but  he  may  s* c# 
be  punifhed  in  an  a&ion  of  trefpafs.     27  Aff.  64.  adjudged.] 

[8.  If  a  man  takfcs  a  cow  for  a  diftrefs,  he  cannot  milk  her;  for  yd*.  9$, 
though  the  cow  be  the  better  for  it,  yet  he  ought  not  to.  do  s.  c.  but 
good  to  the  owner  without  his  confent,  and  perhaps  the  owner  s*p*  docs 

Hi  «     r  1  11.  1  not  appear. 

would  have  come  before  any  damage  by  tpis  came  to  the  cow,  _cro.  f . 

and  if  it  perifh  by  this,  yet  h$  that  took  the  diftrefs  may  diftraih  »+7-  pi-  °« 

again,  and  fo  he  is  at  no  damage.     H.  4  Jac.  B.  R.  between  cow^T  v" 

Bacshaw  and  Galliard,  per  Curiam.]  s.c.  bit 

S.  P.  djes 
not  fully  appear ;  but  it  is  faid  that  a  diftrefs  may  not  be  ufed,  becaufe  he  hath  it  by  law  only  as  a 
gage— Noy,  119.    S.  C.  &  S.  P.  refolved,  and  Noy  cited  S.  P.  relolved   in  one  I'rideaux's  cafe . 
becaufe  it  is  a  puniihment  to  the  owner,  and  in  cuftodia  legis.  It  was  argued  per  Cur.  chat  if  * 

man  takes  a  diftrefs,  he  cannot  work  it :  for  it  itf  only  the  alt  of  trie  law  chat  gives  him  powei  to  the 
diftrefs;  for  he  has  no  property  in  it,  nor  pofleflion  in  jute.  Ow.  124.  Mich.  7  Jac.  C.  B.  in  cafe 
of  More  v.  Coohafo. See  tit.  E  fir  ay  (E),  pi.  2.  S.  C. 

10.  Writ  of  beafts  taken  in  one  county,  and  carried  into  ano- 
ther county,  upon  the  ftatute  of  Marlebridge,  cap.  4.  and 
Weftm.  1.  cap.  16.  was  maintained  without  making  mention  of 
the  ftatute  in  the  writ.  Thel.  Dig.  118.  lib.  10.  cap.  28.  f.  4; 
cites  30  Aff.  38. 

1 1.  Diftrefs  taken  for  damage  f enfant  cannot  be  converted  to  his        * 
won  ufe,  but  (hall  be  ufed  as  a  diftrefs.     Br.'Diftrefs,  pi.  81. 
cites  28  H.  6.  5. 

12.  If  a  man  takes  quick-chattels  as  diftrefs,  he  ought  to  put 
them  in  pound  overty  fo  that  the  owner  may  give  them  fuftenance  j 
bid  of  chattel  dead  a  man  may  put  it  where  he  pleafes,  but  if  they 
are  corrupted  in  his  default,,  he  (hall  anfwer  for  them.  Ur.  Dif- 
trefs, pi.  25    cites  9  E.  4.  2.  per  Choke  J. 

1 3.  Trefpafs  of  taking  fheep,  and  detaining  them  till  he  paid 
54  s.  for,  deliverance  of  themj  the  defendant  juftified  for  diftrefs 
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for  relief,  and  that  he  took  the  54  8.  for  their  eating,  abfque  hod 
that  he  took  it  for  the  deliverance,  and  by  the  judices  it  is  nfc 
plea  >  for  if  he  did  give  them  viclualsf  he  cannot  compel  the  party  to 
pay  for  it;  for  the  didrainor  is  not  compellable  by  the  law  to  give 
them  fuftenance.  And  if  they  agree  after  the  dtftrefs  upon  thisfum^ 
♦  yet  it  is  no  excufe,  but  that  it  is  for  the  deliverance.  But  if  they 
agree  at  the  time  of  the  dtftrefs  taken f  that  he  (hall  give  to  them. 
£  161  3  victuals,  and  that  he  (hall  have  20  s.  for  it,  this  is  a  good  bar- 
gain.   Br.  Diftrefs,  pi.  52.  cites  21  K  4,  53) 

14.  If  a  beaft  be  put  into  a  place  in  which  there  zrtjharp  JpHes9 
by  which  the  beaft  is  fuck,  though  it  be  a  public  pound,  the  dis- 
trainer (hall  answer  for  it,  for  it  is  his  pound  •,  Arg.  12  Mod.  660. 
in  cafe  of  Vafper  v.  Edwards,  cites  Do&.  and  Stud*  c.  27. 

15.  A  pound-overt  is  everyplace  where  the  owner  of  the  diftrefs 
may  come  and  give  them  food,  and  be  no  trefpaffor  for  their  being- 
there.     Br.  Didrefs,  pi.  72.  cites  Do£t.  and  Stud.  lib.  2. 

1 6.  Beads  taken  damage-feafant  drove  into  another  country  and 
fold  there  is  an  abufer.  And.  65.  pi.  139.  Mich.  23  &  24  Eliz* 
Pleadal  v.  Knap. 

17.  If  the  lord  takes  a  diftrefs  for  an  amercement  in  a  leet,  he  may 
either  fell  it  or  put  it  into  the  pound  at  his  pleafure.  8  Rep.  5 1.  b. 
Trin.  30  Eliz.  C.  B.     Griefley's  cafe. 

3  Lat  135,  18.  Beads   taken  in  withernam  may  be   worked.  •  Le.  22CU 

Anon!'sJ\  P1'  3°2,  Mich<  32  &  33  Eliz-  c-  B-     Chamberlain's  cafe. 

■  ■       Becaufe  they  arc  delivered  to  I'm  in  l'uu  of  bis  vusn.    Arg.  iz  Mod.  660.  Hill.  13  W.  3. 

19.  If  there  be  a  cuftom  within  a  town,  that  if  a  butcher  kills  any 
beafts  within  the  town,  and  fells  theflefh  within  the  market \  he  Jhall 
pay  2  d.  for  every  hide9  and  that  the  bailiff  may  diftrain  the  hide  for 
the  2  d.  if  denied ;  admitting  the  cudom  good,  and  the  didrefs 
of  an  hide  well  taken,  yet  the  bailiff  cannot  tan  the  hide  to  prevent 
its  being  rotten,  for  the  cudom  to  didrain  the  hide  does  not 
enable  them  to  tan  it,  for  the  property  is  quafi  altered  thereby, 
the  marks  by  which  it  might  be  known  being  taken  away  from 
the  owner  fo  as  he  cannot  have  it  again  ;  adjudged.  Cro.  E.  783. 
Mich.  42  Eliz.    Duncomb  v.  Reeve  and  others. 

5o.  But  by  Popham,  in  fome  cafes  a  man  may  meddle  with 

and  ufe  a  didrefs  where  it  is  for  the  benefit  of  the  owner ;  as  if 

one  diftrains  armour  he  may  caufe  it  to  be  fcoured  to  avoid  ruft : 

or  if  one  didrains  raw  cloth,  he  may  caufe  it  to  be  fulled*     Ibid. 

And  If  they         21.  If  a  man  puts  cattle  in  a  pound-covert  or  clofe,  there  he 

bc'fakTi^1*11  ougnt  to  keep  them  at  his  peril,  and  yet  he  (hall  not  have  any  fatif- 

trtfpaflarab   faction  for  it.     Co.  Litt.  47.  b. 

initio. 

Het.  76.  Hill.  3  Car.  C  B.  Perkins  v.  Butterfield.— —  51  Hen.  3.  enaffs  that  the  owner  Jbell tut , 

f*yfor  kufing  the  cattle,  but  may  feed  them  bimjtlf. 

22.  Where  one  didrains  dead  goods,  or  things  inanimate,  he 
mud  put  them  in  a  pound-covert  within  three  miles  of  the  place,  &<:• 
and ;/;  the  fame  county  ,•  for  if  he  put  them  in  another  open  pound, 
and  they  be  dolen,  or  receive  damage,  the  perfon  diftraining 
will  be  anfwerable  for  them.     Co.  Litt.  47,  b. 

23.  A 


/ 
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23.  A  tfiftrefs  of 'live  tattle  may  be  kept  in  any  open  place  in  tlie 
landlord's  own  grounds,  or  in  the  grounds  of  another  by  his  con* 
fent,  as  well  a$  in  the  common  pounds,  if  he  give  notice  to  the 
owner  of  the  cattle  where  they  are  ;  but  if  he  gives  no  notice,  and 
the  cattle  die  Cor  want  of  food,  the  landlord  muft  make  fatisfac* 
tkm  for  them.    Co.  J-itt„  47.  b,  * 

24.  Cattle  taken  as  a  diftrefs  cannot  be  worked ;  for  it  is  only  Cro.J.  14!* 
the  ad  of  the  law  that  gives  power  to  the  diftrefs ;   for  the  dif-  s.  P-  but  * 
Jrainor  has  np  property  in -the  diftrefp,  nor  pofieffion  in  jure  ;  cite*  ^,7^' 
21  H.  7.  replevin.      A  man   has  return  irrepleviable,  he  cannot  caufcforthe 
work  them;    for  the  judgment  is  to  remit  them  to  the  pound  owner's  I*. 
there  to  remain.     Ow.  124.  Mich*  7  Jac.  C.  B.  in  cafe  of  Moof  J?  oncTu 

V.  Conham,   cites  S.  C.  bcafts  deli- 

vered to  him 
h  vo\xbtrnar*j  he  may  Fork  them  ;  becaafe  he  has  them  in  lieu  of  hi;  oym  beaftt,  and  it  is  reasonable 
that  he  (hail  have  their 'labour  and  ufe  for  their  pafture.  D.  280.  a.  Marg.  pi.  14.  «itcs  it  as  agrec<J 
jbrfawbythcju£ices.    Hill.  3^  £llz.  C.B. 

[  I6l  ] 

25.  In  trefpafs  for  -taking  two  horfes  from  his  cart  loaden  with  Vent.  36. 
€ornJ  the  defendant  juftified  as  a  diftrefs  for  rent-fervice  iffuing  out  ^ f.ifllsv"c 
tf  the  land  where,  &c.    The  Court  were  of  opinion,  after  feverai  and  fays  Jt* 
debates,  that  the  diftrefs  was  well  taken.    Sid.  440.  pi,  9.  Hill,  appeared  air* 
a  1  Can  %.  B.  R.     Webb  v.  Bell.  .  dJSS^ 

that  there  was  a  fervant  in  the  cart,  and  therefore  it  was  infifted  that  the  cart  and  borfes  were  privi- 
leged^ et  adjornatur.  — —  Raym.  2-f  8.  S.  C.  but  S.  P.  dpes  not  appear.  ■■  %  Ley.  -j\%  S.  Qf 
h«  not  S.  P    ■       ficem.  Rep.  106.  S.  C.  but  not  S.  P. 

26.  Defendant  diftrained  a  trunk,  and  being  informed  that 
there  Were  things  of  value  in  it  he  caufed  it  to  be  corded  to  prevent 
damage;  and  for  that  he  was  adjudged  a  trefpaifor  ab  initio;' 
cited  per  Twifden  to  have  been  fo  adjudged  before  Rojl  Ch.  J, 
Vent.  37.  T*!in.  2j  Car.  2.  B.  R.      , 

27.  If  turves  lie  upon  a  common  damage feafant,  though  for  thi9 
a  commoner  may  diftrain  them,  yet  he  cajinot  burn  them, 
2  Jo.  193.  Pafch.  34  Can  2.     Bromhall  v,  Norton,. 

2&.  One  cannot  break  open  the  outer  door  to  diftrain  for  rent  5  per  Wood.  Jnfo 

Ch.  J.    But  per  Pollexfen,  if  the  outer  door  be  open  one  may   l9i* 

break  open  the  inner  door.     Comb.  17,.   Pafch.  2  Jac.  2.  B.  R, 

29.  Id  *  landlord  come  into  a  houfe  and  feifes  upon  fome  goods 

its  a  diftrefs  in  name  of  ajl  the  goods  in  the  houfe,  that  will  be  a 

good  feifure  of  all ;    but  he  muft  remove  them  in  convenient  time  at 

common  law  ;  and  nowjince  the  late  Jlatute of  '*  IV.  &  M.  immediate-  •  See  (H), 

iy9  except,  it  be  hay  or  corn  f-    ajid  heTe  for  that  the  feifure  was  on 

Monday,  though  of  barrels  of  beer  rot  eafily  renioveahle,  if  at 

2kVL  without  damage,  and  no  removal  till  Wednefday,  vrtien  the 

^defendant  took  them  by  virtue  of  a  replevin,  in  which  the  leflee 

and    not  the  diftrain  ant  was  made  defendant,  and  befides  the 

plaintiff  quitted  poflefuon  of -them  the  two  intervening  nights, 

and  Bad  not  the  poffeflion  at  the  time  of  the  taking  by  virtue  of 

^he  replevin,  without  which  there  could  be  no  refcous,  the  plain* 

jtiff  was  noniuited  \  in  this  cafe  it  appeared  a!fo,  that  the  diftrain* 

jwf  drew  beer  put  of  one  of  the  barrels ;    which  pejr  Holt  Ch.  J. 

N  2  Tfll&S 
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made  him  a  trefpaflor  ab  initio  as  to  that  barrel  only.    6  Mod.  i !  5. 
Trin.  3  Ann.  B.  R.  in  cafe  of  Dod  v.  Monger. 

30.  If  lands  in  diftant  counties  are  demifed  by  one  demife,  referring 
one  intire  rent,  the  diftrefs  taken  in  the  one  county  cannot  be 
driven  into  the  other ;  per  Holt  Ch.  J.  but  otherwife  if  the  coun- 
ties and  hundreds  ?.re  contiguous ;  per  Cur.  Ld.  Raym.  Rep.  55. 
Trin.  7  W.  3.  in  cafe  of  Walter  v.  Rumbal. 

31.  A.  diitrained  an  hog  damage^feafant ;  per  Holt,  he  may 
put  him  in  a  pound-covert.  1  Salk*  248.  pi.  3.  Pafch.  12W.3. 
B.  R.    Vafper  v.  Eddowes. 

32.  A  common  pound  is  the  pound  of  the  dijlraimr  for  the  time, 
and  if  he  will  uf<*  it  he  muft  take  care  to  keep  it  fo,  and  if  it  be 

v       in  a  broken  condition,   or  an  improper  pound  for  the  thing  to 

be  impounded,  as  a  pig,   &c.  and  the  diftrefs  efcapes,  the  dif- 

trainor  (hall  not  take  advantage  of  his  own  negle£l  fo  as  to  bring 

..  trefpafs  afterwards.     12  Mod.  664.  Hill.    13  W,  3.     Vafpor  v. 

Edwards. 

33.  Common  pounds  are  either  by  cuflom,  tenure,  or  agreement, 
among  the  inhabitants  of  a  vill  or  manor,  and  not  by  common 
law  5   per  Holt  Ch.  J.     12  Mod.  664.  in  S.  C. 

S.P.  Arg.         j4#  a  diftrefs  may  not  be  tied,  for  that  would  be  a  mifufer* 

Rep.  720!"    an^  amount  to  a  converfion ;  per^Gould  J.     12  Mod.  661.  Hill. 

cites  13  W.  3.    Vafpor  v.  Edwards. 

27  A<T.  64.  p  5.  Diftraincr  cannot  tan  raw  hides  though  it  be  for  their  pre- 
L  l*>3  J  fervaticn,  cites  Cro.  E.  783.  Nor  milk  cows  to  preferve  their 
milk,  or  fave  them  from  hurt,  cites  r*Roll.  Abr.  673.  though  it 
be  allowed,  Cro.  J.  148.  that  kine  may  be  miiked  to  prevent 
their  being  fpoiled  -,  per  Powis  J.  who  faid  that  he  took  Roll.  Abr. 
to  be  law.  12  Mod.  662.  Hill.  13  W.  3.  in  cafe  of  Vafpor  v. 
Edwards. 

36.  If  the  plaintiff  fuffers  the  diftrefs  to  efcnpe  by  his  own  confent, 
this  is  a  difcharge  of  the  trefpafs,  but  then  it  muft  be  (hewn  in 
the  bar-,  per  Gould  J.  n  Mod.  21.  pi.  1.  Hill.  1  Ann. B.R. 
in  cafe  of  Jafper  v.  Eadowes. 

37.  If  a  landlord  diftrains  for  rent,  and  heps  the  goods  on  the 
premifes  longer  than  a  rtcfcnable  time,  which  the  law  allows  him  to 
remove  them  in,  he  is  a  trefpnffor  ab  initio,  cited  by  Fortefcuc  J. 
2  Ld.  Raym.  Rep.  1427.  as  a  cafe  between  Cartwright  and 
Comber  at  nifi  prius,  tried  before  the  Earl  of  Macclesfield  when 
he  was  Ch.  J.  of  B.  R. 

38.  No  juflification  can  be  good  for  deftroying  a  thing  diftrain- 
ed ;  for  all  diftreffes  ought  to  be  fafely  kept.  8  Mod.  330, 
Mich.  1 1  Geo.     Sparks  v.  Keeble. 

Although  39.  In  trefpafs  for  entering  his  land  defendants/fluff  an  entry 

the  party        afi2  diftrefs  fur  rent.     Plaintiff  replied,  that  defendant  continued  upo» 

lUtohthcnter  ***  *and  6  dliys>  an<*  had  eight  bailiffs  there.  On  demurrer  judg- 
houfe  and  ment  was  for  the  plaintiff;  for  the  Court  faid,  that  by  the  com- 
diftrain  the     mon  ]aw  a  perfon  that  diftrains  was  obliged  to  carry  on  the  diflrdi 

goods,  yet         .  t«   ,.   /  t  .    ^   ■.   •  r  °  1         •S"*'  *  1     *. 

,fon_    immediately,  and  put  it  tnto  a  pound-covert,  or  a  $ound-cvert,  and  not 


M  a  re*! 


mbU  t'me  he    detain  it  on  the  land,  and  that  the  prefent  cafe  is  not  within  the 

™!b£    ftatut€  2  ^ k  M#  caP#  *•     And  Reyn°lds  J.  faid,  that  the  very 

reafoo 
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rcafon  why  fliocks  of  corn  could  not  be  diftrained  at  common  end  put 
law,  was,  becaufe  they  could  not  be  carried  off  without  damage  in^™^ 
to  the  tenant,  which  irhplies,  that  a  carrying  off  the  diftrefs  is  overt  or 
neceffary.     Barnard.  Rep.  in  B.  R.  3,  4.  Mich.   13  Geo.     Grif-  cU>fe>  but 

nn  „    q'    ^.  at  common 

fanv.  bcott.  law  nodi-, 

ftrefs  coald  be  impounded  on  the  premifes,  and  for  that  region  {heaves  or  fliocks  of  corn  were  not  di-' 
ft  rain  able  for  rent,  bccaufe  nothing  could  be  diftrained  but  what  might  be  returned  in  as  good  a  con- 
dition as  it  was  in  when  the  dtftteft  was  taken,  but  after  a  removal  fheaves  of  corn  could  not  be  reft&red 
in  the  fame  condition,  cites  Co.  Litt.  47.  a.  and  therefore  the  ftatute  %  W.  &  M.  iejf.  1.  cap*  5. 
gives  the  leffor  ftxuer  to  diftrain  Jbeavet  of  corn.  Sec.  and  to  lock  up  and  Jit  am  the  fame  upon  the  place 
cohere  it  tuasfcund  j  but  that  is  only  in  the  particular  cafes  mentioned  ill  that  aft  j  per  Cur.  2  Ld. 
Ra/xn.  Rep.  1426.  Mich.  13  Geo.  in  cafe  of  Griffin  v.  Scott  &  al\ 

40.   11  Geo.  2.  cap.  19.  f  10.     Perfins  lawfully  diftraining  for 

any  kind  of  rent,  may  impound  the  fame,  of  whatever  hind,  in  fuch 

place,  or  on  fuch  part  of  the  premifes %  as  /hall  be  mojl  convenient  for 

fecuring  the  fame,  and  to  appraife,  fell,  and difpofe  of  the  fame  upon  the 

premifes,  as  in  like  cafe  may  be  done  off  from  the  premifes  by  the 

2,  W.  £5*  Mm  or  the  4  Geo.  2.     And  any  perfons  may  come  and  go  to 

and  from  fuch  place,  or  part  of  thefaid  premifes,  where  any  diftrefs 

fir  rent  fball  be  impounded,  and  fecured  as  of  or ef aid  in  order  fo  view^ 

appraife,  and  buy,  and  alfo  in  order  to  carry  off  and  remove  the  fame 

on  account  of  the  purchafor  thereof  ,  and  that  if  any  pound-ireach,  or 

refcous  fhall  be  made  of  any  goods  and  chattels,  or  flock  diftrained  for 

rent  and  impounded,  or  otherwife  fecured  by  virtue  of  this  acl,  the 

perfba  or  perfons  aggrieved  thereby,  Jhall  have  the  like  remedy,  as  in 

cafes  of  pound-breach  or  refcous  is  given  and  provided  by  the  faid 

Jlatute* 


(P.  2)     What  fhall  be  faid  a  Refcous  of  the  Diftrefs,   [  i<*4  ] 

I.  \\7  HERE  ^  lord  comes  to  diftrain  and  fees  the  beafts^  and  S.  P.  but 

*  V  the  tenant  perceiving  it,  chafes  the  diftrefs  out,  &c.  the  j*ra*J  £"£ 
lord  fhall  not  have  writ  of  refcous  5  for  he  never  had  pofleffion  of  them,  which 
the  bcafts;   per  all  the  juftices.     Br.  Refcous,    pi.   13.   cites  f«inNat. 

«  .    XJ    m     1  /%  Brev.  in  tlie 

21  xl.  7-  4°»  ...   i    c  ■ 

'     ~  writ  0)  ref- 

cous.    Br.  Refcous,  pi.  14.  Cites  14  H.  4.  and  44  E.  3.  —If  the  lord  diflrains  cattle  cut  of  bis 

fee  in  lands  not  held  of  him,  the  tenant  may  nuke  refcous,  unlcfs  in  fomc  fpecial  cafes,  as  if  the  lord 
come  to  diftrain  hit  cattle  which  he  feet  the^  tvitbin  bisfcet  and  {be  tena>.t  or  any  otber,  to  prevent  the 
lord  to  diftrain,  drive  the  cattle  out  of  the  fee  of  the  lord  int>  (ome  other  place  out  of  his  fee,  yet  may 
the  Ivrd  frejbly  follow  and  diftrain  the  cattle,  and  the  tenant  cannot  nuke  refcous,  albeit  tho  place 
where  the  diftrefs  is  taksn  is  out  of  his  fee.  For  now  in  judgment  of  law  the  diitrefs  is  tak:n  wic.in 
hi*  fee,  and  So  fhall  the  writ  of  refcous  fuppofe.     Co.  Litt.  I61.  a. 

2.  Refcous  is  when  the  lord  in  the  land  held  of  him  diflrains 
for  his  rent  arrear,  if  the  diftrefs  is  refcued  from  him.    Litt.  f.  237. 

3.  So  if  the  lord  comes  on  the  land  to  diftrain,  and  the  tenant  or 
another  will  not  fuffer  him.     Litt.  f.  237. 

4.  Refcous  is  a  taking  away  andfetting  at  liberty  againft  law  a  Refcous  h 
diftrefs  taken,  or  a  perfon  arrefted  by  the  procefs  or  courfe  of  law.  not  hut 
And  all  is  one  as  to  the  point  of  the  d'lffeifm  to  refcue  the  dif-  ^pj^" 
treis  afttr  it   is  taken,  and  beforehand  to  re/ift  and  withftand  the  ih«  cartle,  or 

N  3  taking 
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tte  thing  of  fating  of  it ;   but  yet  it  is  no  refcue  tilt  it  be  dUlraincA 
which  tt*     Co#  Litt%,  l6o#  b# 

refcous  IS 

fuppofed.  to  be  made ;  for  if  one  comet  to  arreft  a  man,  or  to  di  ft  rain,  and  be  it  difturbed  to  do  it,  be 

tfUU  art  have-  a  wric  of  aeTcoui,  but  ao  a&ion  04  the  cafe.    F.  N.  B.  102.  (F). 

5.  If  the  tenant  re/cues  the  diftrrfs,  and  after  is  di/feifed  of  the 
tenancy,  yet  the  affife  lies  againft  him  for  the  difieifin  done  of  the 
rent  by  the  refcous.     Co.  Litt.  160.  b* 

6.  When  a  man  has  a  diftrefs,  and  the  beajis,  a$  he  is  driving 
them  to  the  pounds  go  into  tfye  houfe  of  the  owner,  if  he  that  dis- 
trained them  demands  them  of  the  owner,  and  he  delivers  them. 

*  mm 

not,  it  is  a  refcous  in  law..    Co.  Litt*^  i6i>.  b.. 


(  QJ)     Refcous  of  a  Diftrefs.     Who  may  make  ifc 

[And  what  Remedy  the  Diftrairier  has*  where  th6 
Diftrefs  was  with  Caufe.     Roll,  pi.  6.] 

K a  lord  dl-  t*«  T  ^  a  man  difirains  my  cattle  without  a  caufe,  yet  a  firanget 
ftrainshii  *  cannot  of  his  own  head  refcue  them  from*  him  \  for  he 

tEn^t$  d  hath -good  caufe  to  have  them  againft  him.     39  E.  3..  35.  b.] 
fr  anger*a  C2-  If  a  man  di/irains  my  cattle  together  with  the  cattle  ofj^ 

catile,  for  without  caufe%  J*  S.  or  I  wayjujlify  the  refcue  of  alL     39  £.  3. 

£h&  35- b.  per  Thorp  J 

when  theie  is  not  any  rent  or.  fervice  behind,  the  ft  ranger  may  tefcue  his  own  cattle,  but  not  the  te. 
nant's  a*  it  feems.  And  that  as  it  feems  by  the  ftatute  of  Marlbridge,  cap.  3.  which  wills,  Don  ideo 
puniatur  dominus  per  redemptionem,  yet  the  opinion  of  Thorpe,  M.  31  £.  3.  is  contrary;  *  for  he 
0ys,  the  ftranger  may  refcue  at  well  the  tenant's  cattle  as  his  own  5  t  qnaere.  F..N.  B.  rpi.  (£) 
and  in  marg.  cites  S.  C— — f  Ibid,  in  the  new  notes  there  (b)  fays,  and  note  4  £.  6.  Diftrefs,  74. 
contra.  See  6  £•  4.  n.  5  £.  4.  10,  11.  19  H.  7..  48  £.  3.  33.  3  H.  4*  i\.  %%  JJ.,6.  37*  contra, 
29 £.  3.  35.  4  Co.  xi.  b.     BevilTs  cafe. 

•[itfs] 

$.  P.  per  [3.  If  a  diftrefs  be  tafcen  of  goods  without  a  caufe,  the  owner 
Cur.  Ld.     awy  refcue  them.     Cd  Litt.  47.  b.] 

Mich.  1JW..3.  in  cafe  of  Cotfworth  v.  Betifoa..  ■  .1  Salfc.  247.  pi.  a.  3.  C.  &  S.  P.  in  a  note 
there 

And.  31.  [4.  But  if  a  diftrefs  be  taken  without  a  caufe  and  put  into  the 

Hfich.'  found,,  the  owner  cannot  break  the  pound,  and  take  them  out  ;  be^ 

36  h!  S.      caufe  they  are  in  the  cuftody  of  the  law.     Co.  LijtU  47.  b.] 

s.  P.  in 

C.  B.— Bendl.  30.  pi.  48.    S.  P.  accordingly  by  the  juftices  of  C.  B.  and  feems  to  be  S.  C. — 

3.  P.   per  Cur.    Ld,  Raym.  Rep.  105.    Mich.    8  W.  3.    in  oafe  of  Cotfwortfc  v.  Betifon.— — 

X  SalJt,  247.  V-  *•  s*  C.  &  S.  P. 

[5.  If  a  man  takes  cattle  damage-fiafoht)  and  puts  them  into  a 
pound,  and  the  owner  that  hath  common  there  makes  frejb  fuit  and: 
finds  the  doors  unlocked,  he  may  jujlify  the  taking  out  the  cattle  in  a 
parcofra&o.     Co.  Litt.  47.  b.J 

[6.  But  if  the  owner  breaks  the  pound,  and  takes  out  his  goods> 
fc  Umt  diftrai^ed  them  may  have  his  atjion  de  fare?  fraB\ 

ani 
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and  may  alfo  take  again  the  goods  diftrained  where  he  finds  them, 
and  impound  them  again*     Co.  Litt.  47.  [b].] 

7.  Refcous  by  guardian  of  the  land  an  heir  of  W.  B.for  diftrefs 
for  amercement^  and  the  defendant  made  refcous,  and  there  it  was 

agreed,  that  if  a  man  diftrains  tortioufly,  the  owner  of  the  beafts 
may  male  refcous.     Br.  Refcous,  pi.  12.  cites  39  E.  3.  35. 

8.  But  it  was  agreed,  Pafch.  4  E.  6*.  that  if  a  man  diftrains 
tortioujly  and  puts  them  in  pound,  that  the  owner  cannot  break  the 
pound  and  take  them  out  j  for  they  are  in  cuftody  of  the  law. 

9.  If  a  man  diftrains  tortioujly,  the  owner  of  the  beafts  may  Br.Refcoot, 

make  refcous.     Br,  Diftrefs,  pi.  26.  cites  39  E.  3.  35.     But  P.  P1-  »•  «»««• 

*  4  E.  6.   it  was  agreed  that  if  he  diftrains  tortioufly  and  impounds  \'£*vC 

them,  the  owner  cannot  take  them  out  5  for  they  are  in  cuftody  of  ftrefs,  pi. 74* 

the  law.    Br.  Diftrefs,  pi,  26,  «'•*•  s.  c. 

r  &  s.  p.  by 

the  juftlces  for  law* 

10.  If  the  lord  diflrains  without  caufe,  yet  the  tenant  cannot  make 
refcous,  per  Mombray.     Br.  Refcous,  pi.  25.  cites  40  E.  3.  32. 

1 1 .  If  a  man  diftrains  my  beafts  which  come  into  his  land  by  efcape,  S.  P.  Br. 
I  may  refcue  them,  but  if  I  keep  or  put  them  there,  or  if  I  have  Diftrefs, 
notice  that  they  ufe  to  go  there,  this  is  no  efcape.     Br.  Refcous,  p  *"' 
pi.  5.  cites  2H.  4.  16, 

12.  In  cafe  of  a  diftrefs  for  2d.  a  fcore  of fheep  of  any  Jlranger  Mo.  574. 
pajftng  per  l*f  trans  the J aid  vill,  and  if  it  was  denied  on  requeft  that  pi  793.  SX. 
they  ufed  to  diftrain,  it  was  infifted  that  a  man  cannot  prefcribe  to  ^Ja"df^ 
diftrain  for  it  via  regia,  for  that  it  is  againft  the  flat,  of  Marl-  prefcription 
bridge,    cap,  15.   and  cited  17  JL  3.  1.    43  E.  3:  40.    11  R.  2,  »« not  good 
Avowry,  87.     17  E.  3.  43.  that  where  a  lord  diftraiued  in  an  j^™*^" 
highway, '  the  tenant  might  have  trefpafs  or  make  refcous ',  and  toll  for  paff- 
that  againft  a  ftatute  one  cannot  prefcribe,  and  cites  9  H.  6.  56.  age  in  via 
and  Dyer,   232  and  273.     But  this  exception  was  not  allowed  5  Jhc  inhertt- 
for  it  was  held  that  this  fatute  did  not  intend  but  for  diftrejfes  for  ance  of 
rents  and  fervices,  and  not  for  thofe  things  whereof  no  diftrefs  can  evcrv  ma« 
be  but  in  the  highway.    CrcE.710.  pi.  34.  Mich.  4i&4zEliz.  ^]^j* 

C*  B,  Smith  V.  Shepherd.  precedent  to 

all  pre  fc  op- 
tions. But  If  the  party  Jhews  caufe  far  the  toll,  as  if  he  is  f  bound  to  repair  the  bridge  or  caufey,  &c. 
then  It  may  be  reasonable  caufe  for  the  commencement  of  the  toll  and  prefcription  5  but  for  toll  tra- 
perte  it  is  clear  that  a  man  may  prefcribe.  ■  See  tit.  Toll  (A),  per  totum. 

13.  The  rent  muft  be  behind,  or  elfe  the  tenant  may  make  ref-  where  a 
cous ;  for  if  no  rent  be  behind  when  rhe  diftrefs  is  taken,  how  can  ft^ins'the 
Jthe  refcous  amount  to  a  difieifin  of  the  rent,  when  none  is  due  ?  tenant  cannot 

Co.  Litt.  I$0.  b.  mabrifim 

though  mo 

rent  be  trrear,  quod  nota  bene.     Br.  Refcous,  pi.  16.  cites  9  H.  7.  2, 
I 

14.  And  fo  it  is  if  the  tenant  reftfs  the  lord  to  diftrain  when 
there  is  no  rent  behind,  this  can  be  no  difieifin  of  the  rent  for  the 
caufe  abovefaid,  and  this  (as  it  appears  by  Littleton)  holds  as  well 
in  the  cafe  of  a  rent-fervice  between  lord  and  tenant,  as  in  cafe  of 

N  4  a  rent* 
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a  rent-charge,  &c.    And  fo  I  heard  Sir  Chriftopher  Wray  fay 
that  he  had  adjudged  it.     Co.  Litt.  160.  b. 

15.  And  that  which  the  tenant  may  do  when  there  is  no  rent 
behind,  may  a  f ranger  do,  if  his  beafts  are  diftrained.  Co. 
Litt.  ^60 .  b. 

16.  If  the  tenant  tender  ihe  rent  to  the  lord  when  he  is  to  take  the 
difirefs,  if  notwithftauding  the  lord  will  diftrain^  the  tenant  may 
make  refcue.    Ut  fupra. 

If  the  rent  of  the  lord  be  behind,  and  the  lord  diftrains  the 
cattle  of  the  tenant  in  the  highway  within  his  fee,  the  tenant  may 
make  refcous ;  for  that  it  is  defended  by  law  to  diftrain  in  the 
highway.     Ut  fupra. 

17.  And  by  the  fame  reafon,  if  the  lord  will  diftrain  averia  e*~ 
ruca,  where  there  is  a  fuffwient  diftrefe  to  be  taken  befides  ;  or  if  the 
lord  will  diftrain  any  thing  that  is  not  dlflrai? table x  either  by  the 
common  law,  or  by  any  ftatute, '  the  tenant  may  make  refcous, 
Co.  Litt.  160.  b.  161.  a. 

18.  If  the  lord  coming  to  diftrain  had  no  view  of  the  cattle  within 
"his  fee,  though  the  tenant  drives  them  off" purpofely,  or  if  the  cattle 
them/elves  after  the  view  go  out  of  the  fee,  or  if  the  tenant  after  the 
view  remove*  them  for  any  ether  caufe  than  to  prevent  the  lord  of  his 
diflrefs,  then  cannot  the  lord  diftrain  them  out  of  his  fee,  and  if 
lie  does  the  tenant  may  make  refcous.     Co.  Litt.  161.  a. 

iSalJc.  *47.  19*  Where  goods  are  diftrawed  without  caufe,  the  owner  may 
p\.z.  Mich,  refcue  them  before  they  are  impounded,  but  he  cannot  afterwards 
c^B*  Cotf-  ^reak  the  pound  and  take  them  out,  becaufe  they  are  then  in  the 
worth  v.       cuftody  of  the  law.    Co.  Litt.  47.  b, 

Bfttifcn, 

*.  P.  accordingly*  ■        ■    Ld.  Raym.  Rep.  104,  105.  S.  C.  &  S.  P.  held  accordingly. 

20.  If  the  lord  diftrains  his  tenants  cattle,  and  aflranget*s  cattle% 
for  rent  or  fervice  behind,  where  i^ere  is  nqt  any  rent  or  fervice  be- 
ftind,  the  Jlranger  may  refcue  his  own  cattle^  but  not  the  tenant's^ 
as  it  feems.  And  that,  as  it  feems^by  the  ftatute  of  Maribridge^ 
cap.  3.  which  willeth,  non  ideo  puniatur  dominus  per  redemp- 
tionem;,  yet  the  opinion,  of  Thorp,  M.  31  E.  3.  is  contrary  \ 
for  he  fays,  the  ftranger  may  refcue  as  "well  the  tenant's  cattle  a& 
his  qwii.    Quxre,  F.N.B.  102  (E)t 


[  X67  3  (Ql,2)     Refcous,     Writ  and  Pleadings, 

I.  IN  writ  of  refcous  made  of  goods  and  merchandizes  refcued, 

*  for  which  toll  ought  to  be  paid,  the  -writ  was,  that  the 

chattels  were  taken  at  C.  for  the  toll,  and  woute  have  detained 

them  according  to  the  law,  &c.  and  that  the  defendants  refcuedtbe 

fame  chattels  without  faying  where  the  refcous  was  made,  and  yet 

held  good  ;  for  it  fliall  be  intended  at  the  place  where  the  taking 

was.     Thel.  Dig.  99.  lib.  to.  cap.  9.  f.  6.  cites  Mich.  30  E.  3.  20, 

2.  So  in  trefpafs  fir  taking  an  ejhay.     TheJ.  Dig,  99.    lib.  I  o, 

cap.  9.  f.  6.  oitcs  Brief,  333, 

3.  Refcous, 


Diftref*.  '167 

3.  Refcous,  becaufe  the  plaintiff  diflrained  in  his  fee  in  B.  in  Br.  General 
land  held  of  hint,  and  the  defendant  made  refcous,  and  the  defendant  ^Jljfs'c** 

Jaidy  that  be  held  two  acres  there  of  the  plaintiff,  and  three  acres  there  Br.  If- 

efN.  and  the  plaintiff  would  have  diflrained  in  the  three  acres  which  fues  Join«t 
are  out  of  his  fee,  and  the  defendant  made  the  refcous.     The  plaintiff  P'-45-  *** 
Jaidy  that  be  came  to  the  two  acres  to  have  diflrained,  and  Jaw  the  Thel.  Dig. 

beafls  there,  and  the  defendant  perceiving  it  chafed  them  into  the  three  86-  P1, 9- 
acres,  which  are  out  of  his  fee,'  and  the  plaintiff  came  there  frefhly  ^f^7^  c*l 
and  would  have  diflrained,    and  the  defendant  made  refcous  vi  tif 
armir.     Cand.  demanded  judgment  of  the  writ,  which  is,  that  he 
diflrained  within  his  fee,  and  now  he  confeffes  that  it  is  out  of 
his  fee,  and  in  this  cafe  he  ought  to  have  writ  accordingly;  but 
.  Thorp  [awarded  him  to  J  anfwer ;  for  there  is  no  other  form  of  writ 
in  this  cafe  ;  and  alfo  when  he  came  to  the  two  acres  to  diftrain, 
and  you  perceiving  it  chafed  them  into  other  land,  it  is  lawful 
for  him  to  purfue  and  diftrain  there,  and  this  taking  refers  to  the 
firft  place  ;  by  which  the  plaintiff  faid,  that  he  was  harrowing  in 
the  two  acres,  and  when  he  had  jmijbed  it  went  to  the  three  acres  to 
perform  his  overaigne,  prout,  &c.  abfque  hoc  that  he  chafed  for  this 
caufe,  and  the  others  e  contra,  and  fo  the  caufe  in  ifiue.     Br.  Ref- 
cous, pi.  3.  cites  44  E.  3,  20. 

4.  Where  a  man  avows  for  rent,  and  after  diftrains  and  avows 
for  homage,  and  the  plaintiff  fues  recaption,  and  after  in  the  avowry 
difclainu  to  hold  of  the  defendant,  by  this  he.  has  not  abated  his  re- 
caption -,  and  Xo  fee  that  a  man  may  have  recaption  againft  him 
who  has  not  tenure  if  he  diftrains  twice  for  one  and  the  fame  caufe  ;  but 
if  he  diiirains  for  rent  of  one  day,  and  after,  pending  the  fame  re- 
plevin, diftrains  for  rent  of  another  day,  recaption  does  not  lie* 
Br.  Recaption,  pi.  4.  cites  47  E.  3.  22* 

5.  And  alfo  it  feems  "there,  that  where  a  man  diftrains  for  one  • 
caufe,  and  after  for  another  pretended  caufe  which  is  not  true,  yet  re- 
caption does  not  lie,  and  the  ifiue  was,  if  he  took  the  fecond  di- 
ftrefs for  the  firft  caufe  or  not  ? .  Ibid. 

6.  In  refcous  of  diftrefs  it  was  awarded  a  good  plea,  that  he  had  Br.Refaw* 
a  great  wafle  adjoining  to  his  manor,  and  he  put  his  beafls  there,  and  E  q2'^!** 
they  efcaped  into  the  place  where,  &c.  ana  the  plaintiff  took  them,  and  s.  P. 

he  made refcous  ;  nota.     Br.  Diftrefe,  pi.  12.  cites  2  H.  4.  io\ 

7.  But  it  was  faid,  that  if  a  man  keeps  his  beafls  in  the  place,  or  Br.Refcow, 
has  notice  that  they  ufually  came  to  this  place,  this  is  not  an  efcape ',  JJ1,  !*•  c*tei 
quod  nota.     Br.  Diftrefs,  pi.  12.  cites  2  «H.  4.  16.  s!p.' 

*  8.  Wqt  of  refcous  upon  diftrefs  taken  for  rent. arrears  it  was  -j.  Br.  Ref- 
faid,  that  f  riens  arrear,  and  %ne  unques  feifie,   are  good  pleas  eous,  pi.  x3» 
in  writ  of  refcous,  quod  non  negatur,  tamen  quaere  inde.     Br.  c,£s  ?      . 
Refcous,  pi.  6.  cites  2  H.  4.  22/  7E.4. 19,19. 

contra  that 
it  is  no  plea  ;  for  he  may  aid  birafelf  in  replevin  and  fufrer  the  diftrefs,  per  Choke  ;  quaere  inde,  ■ 
S.  P.  Br.  Refcous,  pi.  ao.  cites  6  E.  4.  1 1.  %  Ne  unquei  jtifie  after  the  limitation  is  no  plea, 

per  Yelverton;  .contra  in  avowry.     Br.  Refcous,  p|.  29.  cites  6  £.  4.  11.  *  [*  l68 1 

9.  In  refcous  the  plain  tiff  was  compelled  tojbewfor  what  rent 
$e  diflrained,  and  for  what  term  being  in  arrear  and  otherwife  ill, 
by  which  he  (hewed  ;hc  tenure,  and  for  29  d.  arrear  fuch  a  feaft 

he 
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he  diftrained,  and  the  defendant  made  refcous ;  the  defendant 
took  exception  becaufe  he  did  not  allege  fei/in,  et  non  allocatur. 
Br.  Refcous,  pL  7.  cites  8  H.  4.  2. 

10.  By  which  he/aid  that  where  A.  B.  granted  to  the  plaintiff' the 
feigniory,  the  tenant  did  not  attortiy  by  which  be  made  refcous^  et  non 
allocatur  without  Jbewing  that  he  is  tertenant  or  other  authority* 
Ibid. 

1 1.  And  therefore  he  /aid  that  he  as  fervant  to  the  tertenant l9  and 
by  his  command^  made  the  refcous.     Ibid. 

12.  In  refcous  the  defendant  to  the  vi  £5*  armis pleaded  not  guilty  y 
and  to  the  refcous  faid  that  the  plaintiff's  fervant  took  the  defendants 
fheep  in  bisfeveral  in  C.  and  he  made  refcous,  abfaue  hoc  that  he  took 

them  in  A.  prifl,  &c.  et  adjornatur.  Br.  Refcous,  pi.  9.  cites 
7  H.  6.  1. 

13.  In  refcous  the  plaintiff  counted  thatR.  was  feifed  of  twohoufes 
and  held  them  of  him  by  fealty  and  twofhillings  rent  payable  at  Eqfler 
annually,  of \vhich  fer vices  he  was  feifcd  by  the  hands  of  the  faid  R.  as 
by  the  hands  of  his  very  tenant,  and  for  the  2  s.  rent  arrear  fuch  a 
feaft  he  diftrained,  and  the  defendant  made  refcous  5  the  defend- 
ant pleaded  unques  feife  per  my  les  mainsy  prift,  and  the  others  c 
contra  ;  fer  Newton  this  is  no  pica  in  this  action,  for  here  the  te- 
nure is  only  travcrfable and  no  other  thing.  Br.  Refcous,  pi.  io» 
cites  22  H.  6.  27. 

14.  And  from  hence  it  follows  that  riens  arrear  is  no  plea  in  this 
.  a&ion,  by  which  Prifot  imparled,  and  the  like  Pafchae  hoc  anno. 

Ibid. 

15.  Refcous  that  he  diflrained  Y.  inD.  for  fervices^  &c.  and  he, 
made  refcous,  it  is  no  plea  that  the  plaintiff  diflrained  in  S.  abfque  hoc 
that  he  diflrained  in  D.  for  he  ought  tojuflify  the  refcous y  per  tot.  Cur* 
by  which  Pole  faid  he  diflrained \  in  four  acres  in  S.  which  was  the 

~  franktenement  of  the  defendant \  by  which  he  made  refcous,  abfque  hoc 
that  he  diflrained  in  D.  but  after  he  faid  that  he  was  feifcd  in  fie  of  the 
four  acres  in  S.  and  the  property  of  the  beafls  were  in  him,  and  the 
plaintiff  diflrained y  by  which  he  made  refcous,  abfque  hoc  that  the  plain- 
tiff diflrained  in  D.  prifl,  .and  the  others  e  contra.  Br.  Refcous, 
pi.  11.  cites  22  H.  6.  54. 
Br.  Affifc,  1 6.  Refcous  may  be  and  yet  not  vi  &  armis.    Br*  Refcous, 

•*U£Vites  Pi-  2-  cites  33  H,  6. 

17.  In  refcous  hors  de fin  fee  is  a  good  plea,  per  Cur.    Br.  Ifiues 
Joines,  pi.  26.  cites  38  H.  6.  26. 
Thd.  D5g.         18.  Refcous  becaufe  he  diflrained  for  renUarrear  for  three  days% 
438.  lik.  16.       j  ^   defendant  made  refcous.  and  it  appeared  that  the  third  day  was 

catxio.f. 59.  J    _  /-    1  1.  1  1  ••!      1        1    r       1  1         J     1     * 

cite*  Trin.  not  come  at  the  time  of  the  taking,  by  which  the  defendant  demanded 
4  H.  7.  4*  judgment  of  the  count,  and  -that  the  writ  abate,  and  per  Cur.  the 
thtt  it'was  co^nt  *s  g°°d  \  for  if  he  had  any  caufe  fo  difirain  the  defendant  cannot 
•4ju<%e4  make  refeous,  and  the  matter  is  only  to  the  a&ion  for  the  third  day* 
39  H.  6.7.  gr#  Refcous,  pi.  14.  cites  39  H.  6.  7. 

f  J  6p  ]         1 9.  In  refcous  it  is  no  plea  that  he  held  by  other  fervices,  or  the 
.  like,  for  if  he  holds  of  him  it  is  not  lawful  for  him  to  make  refcous. 
Br,  Refcous,  pi,  18.  ekes  5  £.4+8.  and  7  E.4.  10,  20. 

30.  Rim 
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20.  Rien  arrear  is  no  plea  in  refcous,  but  he  may  fufFer  the  di- 
ftrefs,  and  aid  himfelf  in  replevin.  Br.  Eftoppel,  pi.  162.  cites 
5  E.  4.  7,  8.  and  "7  E.  4.  19,  20. 

21.  Refcous,  and  alleged  tenure  and  feijin  by  the  hands  of  his  tfr  Br.  SeilSii, 
nant  as  bis  very  tenant,  and  that  he  dijlrained,  and  the  tenant  made  Pl*  *9-  ***** 
refcous ;  the  defendant  faid  that  ne  ungues fei/ie  per  my  les  mains  after  $,  cT 
the  limitation  of  afftfe,  and  the  beft  opinion  was  that  it  is  no  plea  ; 

for  if  he  has  ieigniory  there  he  may  diftrain,  fo  traverfe  the  tenure 

and  not  thefeifin,  for  no  limitation  is  given  in  refcous,  but  in  replevin^ 

and  qffife,  and  writ  of  right.     Br.  Refcous,  pi.  17.  cites  5  E.  4.  •itflumia 

#  52*  be  62. 

22.  In  refcous  the  defendant  pleaded  hors  de  fon  fee,  and  per  in  refcous, 
Cur.  this  is  no  plea  in  this  aft  ion  nor  in  trefpafs  ;  but  he  Jhall  fay  if  the/^ia. 
that  it  \s  held  of  afiranger,  andfo  hors  defonfee,  and  then  a  good  '£/^1j* 
plcte,  and  fo  he  did.     Br.  Refcous,  pi,  19.  cites  6  E.  4.  4.  firmed 

within  bis 
fee,  and  the  other  made  refcous,  there  hers  de  fen  fee  is  a  good  pice,  per  Car.  Brooke  fayi,  puere  if  be  may 
reply  for  rent-charge  j  for  it  fetms  that  there  it  no  other  form  of  writ*     Br.  Refcous,  pi.  xa.  cite* 
38  £.  3. 

23.  And  per  Choke  and  Danby  Ch.  J.  the  fame  year,  fol.  87, 
where  the  tenant  holds  by  2d.  and  the  lord  incroaches  qd.  the  tenant 
may  aid  it  by  refcous  and fpecial  pleading,  and  Jhall  not  be  drove  to  ne  in- 
jufle  vexes,  or  contra  formam  feoff amentu     Ibid. 

24.  So  in  affife.     Ibid.    , 

25.  Contra  in  avowry.     Ibid,  * 

26.  In  refcous,  the  defendant  pleaded  always  feifed  after  the  li- 
mitation, and  the  plaintiff  would  have  demurred,  and  the  defendant 
durft  not  demur,  the  reafon  feems  to  be,  that  a  man  may  diftrain 
that  never  was  feifed,  qucere.  Br,  Refcous,  pi.  23.  cites; 
5  E.  4.  6. 

27.  If  a  man  fends  his  fervant  to  diftrain  for  rent,  or  fervice,  or 
damage-feafant,  and  refcous  be  made  upon  the  fervant,  the  mailer 
ihall  have  the  writ  of  refcous  and  not  the  fervant,  for  the  wrong  is 
done  to  him  who  ought  to  have  the  rent  or  fervice,  or  is  dam- 
nified, &c.     F.N.B.  101.  (P). 

28.  If  a  collector  or  fub-colle&or  diftrains  for  fifteenths,  and  red- 
xous  be  made,  he  (hall  have  a  writ  of  refcous,  &c.  F.  N.  B.  101. 
(F). 

29.  If  the  ting's  bailiff  diftrains  for  rent,  and  refcous  be  made, 
the  bailiff*  {hall  haye  the  writ;  of  refcous,  and  not  the  king, 
F.N.B.  102.  (B). 

30.  If  the  Jbtriff  find  to  the  bailiff  of  the  liberty  to  levy  fines  and 
amercements  for  the  ting,  and  the  bailiff  diftrains  certain  cattle, 
and  the  refcous  is  made.  Now  the  lord  of  the  liberty  (hall  have  a 
writ  of  refcous  of  the  refcous  done  to  the  bailiff,  and  for  the  battery 
and  affault  made  upon  him,  and  for  the  lofs  of his  fervice,  and  all  io 
pne  writ.     F.N.B.  102.  (B). 

31.  In  refcous,  &c.  the  plaintiff  declared  that  he  had  dt/f rained  aRolLJUp; 
qofbeep  of  the  defendants,  and  80  of  R.  S.'s,  damage-feafant,  and  J?3^'  TJ 
that  the  defendant  took,  chafed,  and  rejeued  all  of  them  ;  the  defendant  faiddutm 
iu/lified  the  futting  his  40  /beef  in  the  place  where,  as  for  common,  trefpafs  the 
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night  jar-  and  that  the  plaintiff*  dc  injuria  fua  propria  chafed 'them,  and  that 
chLi^Oic  ^  ^en^ant  W0UW  ^avc  taken  them  from  him,  but  they  ran 
Aeep  of  among Jl  the  other  Sojheep  of  R.S  and  flocked  with  them,  and  be- 
R.  s.  to  fe-  caufi  fa  CQUld  not  fever  them,  he  chafed  them,  &c.  quae  eft  eadem  ref- 
ftomWs  cuffio.  Upon  a  demurrer  the  plaintiff  had  judgment,  for  though 
•wn,  but  at  the  defendant  had  fome  colour  to  refcue  his  own  (heep,  he  had 
to  diiving  non?  t0  refCUe  the  fheep  of  a  ftranger  who  appeared  not  to  have 
kcooid  mc  any  "g^t  °f  common.  He  fliould  have  faid,  *  that  he  chafed 
do  fc>  by  aay  them  all  tofuch  a  place  to  fever  them.     Cro.  J.  568.  pi.  6.  Pafch. 

™2IridqU<*  * 8  J^"  ^  ^#  Jc^ninfis  v-  Playftoe- 

concejfit,  but  faid  that  if  defendant  had  put  the  fheep  of  R.  S.  into  the  common  again,  it  had  been 
good,  judgment  for  the  plaintiff.— -Palm.  172.  Genings  v.  Plaifto,  S.  C.  adjudged  for  the  plain* 
tiff.  But  Doderidge  fa'd  chat  defendant  might  have  aided  bimfelf  in  pleading,  if  he  faid  after,  that  he 
fcad  fevered  the  40  flieep,  and  had  reftored  the  80  to  the  plaintiff. 

•[170] 

32.  It  was  agreed  in  a  cafe  by  Hobart,  that  where  a  man 
brought  an  aftion  de  parco  frafto,  and  declared  upon  the  breach 
of  a  pound,  and  alfo  of  the  taking  out  of  beafts ;  and  the  de- 
fendant as  to  the  taking  out  of  the  beafts,  pleaded  not  guilty*  and 
as  to  breaking  of  the  pound  he  faid,  that  he  was  lord  of  the 
fill  upon  which  the  pound  flood,  and  that  he  brake  off  the  lock  and  put 
a  loci  of  his  own ;  and  Hobart  faid  in  this  cafe,  that  he  ought  to 
•plead  the  general  iffue,  for  in  verity  this  is  not  any  breath  of  the 
pound,  except  the  heafts  come  out  of  it ;  and  Jones  J.  was  of 
opinion,  that  if  he  put  out  the  beafts  this  a£kion  would  not  lie, 
becaufe  the  freehold  was  in  him,  but  he  ought  to<have  a  Jpecial 
action  upon  the  ca/h.     Win.  Bo,  81.  Pafch.  22  Jac,  C.  B.  Anon. 


(0^3)  -  Pound-breach.     What  is.     And  how 

punifhed. 

,3.  XX 7 HERE  one  breaks  the  pound  and  takes  the  di/trefs9  yet  he 
^  *    who  diftrained  may  retake  them  and  put  them  in  again, 
notwithftanding  that  he  may  have  parco  fra&o  j  quod  non  nc- 
.gatur.     Br.  Avowry,  pi.  13.  cites  34  fl.  6.  1 8. 

2.  The  djftrainor  may  have  parco  fraSto  for  the  breach  of  the 
pound,  and  not  the  lord.  Arg.  1 2  Mod.  660.  citcsDr,  and  Stud.  c.  27* 

3.  A.  brought  parco  fra&o,  and  declared  upon  the  breach  of  a 
pound,  and  alfo  of  the  taking  out  of  beafts  \  as  to  the  taking  out 
of  beafts  the  defendant  pleaded  not  guilty,  and  as  to  the  breaking 
the  pound  he  {aid,  he  was  lord  of  the  foil  on  which  the  pound  flood, 
and  that  he  broke  the  lock  and  put  a  lock  of  his  own.  Per  Her- 
bert, he  ought  to  plead  the  general  iffue,  for  in  truth  this  is  not 
any  breach  of  the  pound  except  the  beafts  come  out.  And  per 
Jones  J.  if  he  put  the  beafts  out  he  may  not  have  this  a&ion,  be- 
caufe the  freehold  was  in  him,  but  he  ought  to  have  a  {pecial  ac- 
tion on  the  cafe.     Winch.  80.  Pafch.  2a  Jac.  C.  B.  Anon. 

4.  If  the  d-ior  of  the  pound  be  open,  it  is  no  pound-breach  to  take 
the  diftrjfs  out  of  it  5  per  Powell  J.  2  Lutw.  1 262.  Trin.  7  W.  3. 
.Alwaycs  v.  Broom. 

6  5.  2  jr. 


-    s 
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5.  2  W.  &  M.  fat.  l.  rap.  5.  /  4.     Upon  any  pound-breach  or  T^*1 »  orif 

tefcous  of  goods  djftrained for  rent,  the  perfon  grieved  Jhall  in  a  fyecial  ^mrcsMli 

aSfion  upon  the  cafe  recover  treble  damages  and  cojls  againft  the  of  fingie  cafes } 

fenders,  or  againfl l  the  owner  of  the  goods  if  they  come  to  his  ufe.  ana  **  maf 

*/*  *■«,/•  ^  fyeeitherthei 

owner  or  the  a&ual  offender  in  all  cafes,  and  the  owner  if  the  goods  come  to  his  ufe  or  pofTeffion,  but 

if  be  recovers  again  ft  the  offender,  he  Jhall  not  fue  the  owner  afterwards*    Sir  Barth.  Shower's  Oo- 

fertacioas,  ut  fupra,  fol.  161,  163. 

« 

6.  If  the  owner  breaks  the  pound  and  lets  the  diftrefs  go,  the 
distrainor  may  have  a  parco  fracto,  or  may  retake  the  diftrefs ;  per 
Gould  J.     i2  Mod.  661.  Hill.  13  W.  3.    Vafpor  t.  Edwards. 


(0^4)     Efcape.     What  Remedy  lies.  1 17  * 1 

I.  T  F  a  man  diftrains  beafts,  and  they  go  back  to  the  owner  of  their 
*  own  accord,  he  who  diftrains  cannot  retake  them  by  reafon  of 
d*  firft  difirefs  unlefs  he  comes  frejhly  :  for  there  is  negligence  in 
the  diftrainor}  per  Dariby  J.  Br.  Diftrefs,  pi.  25.  cites 
9  E.  4.  2. 

2.  Where  the  perfon  diftraining  puts  the  diftrefs  in  a  broken  Ld.  Rsym. 
pound,  or  fuch  as  cannot  keep  the  thing  itnpoundedy  and  the  diftrefs  **£;  7*9» 
efcapes,  he  cannot  maintain  an  a£tion  for  the  fame  trefpafs,  and  judged.  " 
its  being  a  common  pound  varies  not  the  cafe.     12  Mod.  658. 
663.664.  Hill.  13  W.  3.     Vafpor  v.  Edwards,. 

3.  If  diftrefs  taken  damage-feafant  efcapes,  the  diftrainor  cannot 
bring  trefpafs  unlefs  Yicfbews  that  the  efcape  was  without  his  default* 
and  faying  that  it  was  without  his  confent  and  will  is  not  fuffi- 
cient.     12  Mod.  658.  Hill.  13  W.  3.  Vafpor  v.  Edwards. 

f  But  if  they  efcape  without  his  default,  he  has  other  remedy  ; 
becaufe  he  cannot  otherwife  fecure  them  than  by  impounding! 
for  he  cannot  tie  them  ;  per  Powis  J.  12  Mod.  662.  in  cafe  of 
Vafper  v.  Edwards,  cites  27  AIT.  pi.  64. 

5.  &  if  they  ixzflolc  out  of  the  pound-overt  he  is  not  anfwerable 
for  them,  nor  remedilefs  unlefs  the  things  ftolen  were  not  proper 
to  be  put  into  a  pound-overt ;  per  Powis  J.  12  Mod.  662.  cite*. 
Co.  Litt.  47.  b. 


(Q^5)     Death  of  Beafts  in  the  Pound  j  at  whofe 

Lofs  it  fhall  be. 

1.  |F  the  beafts  dii  in  pound  after  offer  of  fufjicient  amends,  this  is 
*  at  .the  peril  of  the  owner  if  they  are  in  pound-overt ;  but  if 
they  are  not  in  pound-overt,  this  is  at  the  peril  of  the  diftrainor.  But 
if  the  writ  of  the  king  comes  to  deliver  them,  and  the  diftrainor  refifts 
it,  there  if  they  die,  this  is  at  the  peril  of  the  diftrainor,  and  the 
owner  fhall  recover  his  damage  by  action  upon  t\\z  ftatute  for  dif- 
obeying  the  writ.  Br.  Diftrefs,  pi.  72.  cites  Doct.  and  Stud*. 
lib.  2. 

2.  If 
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•  If  thedi-  i.  If  cattle  diftrained  be  put  in  pound-overt,  the  owner  at  his 
ftrcftwMfbr  perii  muft  fccd  ^em9  and  if  they  &  the  diftrainor  (hall  bring  his 

.PowUj?  aclion,  or*  diftrain  again*  per  Powis  J.  12  Mod.  662.  cites 
12  Mod.  D.  280.  Co.  Lit.  47.  Dr.  and  Stud.  102.  and  faid,  that  the  reafon 
663.U1&C.  ^  becaufe  he  has  loft  his  pledge  without  any  fault  in  hinu 

v£  172  J  ((^  6)     AdHons  and  Pleadings. 

I.  'tftT  Jt  I T  of  trefpafs  for  diftrefs  taken  in  the  high  fir 'eet,  con* 
*  *    traty  to  the  ftatute  of  Marlebridge,  was  without  faying 
contra  pacem,  and  yet  adjudged  good.    Thel.  Dig.  114.  lib.  10. 
cap.  24.  f.  i.  cites  Mich.  19  E.  2.     Brief,  842. 

2.  [So]  writ  of  diftrefs  taken  in  the  high  ftreet,  contrary  tqgthe 
ftatute  of  Marlebridge,  was  without  ad  grave  damnum,  and  yet 
held  good.  Thel.  Dig.  115.  lib.  10.  cap.  25.  f.  1.  cites  Mich. 
*9  E.  2.     Brief,  842. 

3.  It  feems  by  the  argument  of  a. recaption,  that  where  a  man 
dhtrains,  hefballfbew  for  what  caufe  he  djftrains,  or  at  leaft  if  h6 
fhews  caufe  this  is  material  as  to'  the  retaption,  though  he  avows 
for  other  caufe.  Br.  Diftrefs,  pi.  61.  cites  28  £•  3*  92.  and 
Fitzh.  tit.  Recaption,  6. 

4.  It  was  granted  per  Cur.  that  of  rent,  if  the  tenant  tenders 
upon  the  land,  Ike  other  cannot  diftrain.  Br.  Diftrefs,  pi.  36. 
cites  30  Aff.  38. 

5.  If  a  man  taiss  beaftsfor  one  thing,  yet  when  he  comes  into 
court  of  record  he  may  make  avowry  for  what  thing  he  pleafes  ;  per 
Cur.  3  Rep.  26.  cites  it  as  adjudged  Mich.  34  £•  1.  tit. 
Avowry,  232. 

6.  Of  taking  in  the  highfireet  a  man  (hall  not  have  replevin,  but 
writ  upon  the  ftatute.  Thel.  Dig.  117.  lib.  10.  cap.  27.  £8. 
cites  Trin.  1 1  R.  2.     Avowry,  87. 

7.  But  otherwife  it  is  of  oxen  of  his  plough,  or  fheep,  taken 
againft  the  ftatute.  Thel.  Dig.  117.  lib.  10.  cap.  27.  f.  8.  cites 
Trin.    11  R.  2.     Avowry,  87.  Quaere. 

8.  it  the  rent  of  three  terms  be  arrear9  and  the  lord  djftrains  fif 
fhe  rent  of  thejirfi  term,  and  the  tenant  fues  replevin,  and  the  lord 
avows,  and  tenant  pleads  hors  defonfee,  or  other  fuch  thing  which 
brings  the  feigniory  in  debate,  there  the  lord  cannot  diftrain  for 
the  rents  of  the  other  terms  till  the  feigniory  be  tried ;  per  Rick* 
hill  for  law,  quod  conceditur  per  all  the  juftices.  Br.  Piftrefs* 
pi.  14.  cites  7  H.  4.  4. 

9.  In  trefpafs  between  lord  and  tenant  upon  diftrefs,  the  tenure  is 
pnly  traverfable.   Br.  Traverfe  per,  &c.  pi.  360,  cites  10  H.  6.  24, 

1  q.  Contra  in  avowry,  note  the  diverfity.     Br.  Ibid. 

1 1 .  In  trefpafs  the  defendant  faid  that  he  leafed  to  the  plaintiff  for 
10  years,  rendering  annually  20  s.  at  fwofeafts,  &c.  and  for  10  s. 
arrear  he  diftrained,  and  the  plaintiff  was  not  permitted  to  fay 
that  de  fon  tort  demefne  without  fuch  caufe ;  but  Jball  fay  that  de 
fon  tort  demefne  abfque  hoc  that  he  leafed,  or  abfque  hoc  that  any  rent 
was  arrear.     Br.  De  foa  tort,  &c.  pi.  29.  cites  10  H.  6.  3.' 

\l  \%*  Trefpafs 
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12.  Trefpafs  of  three  horfes  taken ;   Suliard  faid,  a£H&  non  £ 
for  J.  S.  was  feifed  of  the  clofc  where,  &c.  and  held  of  him  bj 
fealty  and  10  s.,  &c.  and  for  the  rent  arrear  he  came  and  found 
the  horfes  levant  and  couchant,  by  which  he  tdok  them,  and  with- 
in his  fee  \  the  defendant  faid  that  they  efcaped  in  default  of  iti* 
clofure  of  die  tertenant,  who  ought  to  inclofe  it,  as  he  tods  chhjing 
them  in  the  highway.     Suliard  faid  they  were  levant  and  couchant 
there  by  fix  days  after  the  efcape.     Pet  Brian  he  may  well  dif- 
train  them.    Per  Choke,  when  the  beads  of  a  ftranger  enter  in 
default  of  inclofure  of  the  tenant  of  the  franktenement,  there  if 
the  owner  has  notice  of  them  and  does  not  take  them  away,  the 
lord  may  didrain  them*     Per  Cateiby  J.  where  the  beads  enter 
in  default  of  inclofure,  the  owner  of  the  land  cannot  didrain 
them  damage  -feafant,  though  they  are  there  by  half  an  year,  and 
therefore  the  lord  cannot  didrain.     But  where  the  tenant  of  the    [  173  ] 
land  is  not  bound  to  ■inclofe  it,  there  if  beads  enter  the  lord 
may  didrain.     But  fee  Brian  Ch.  J.  above  made  the  bed  reafon, 
as  it  feems.     Br.  Didrefs,  pi.  56.  cites  22  E.  4.  49. 

13.,  If  didrefs  btjlole  or  Jit  at  large  by  a  Jf ranger  he  {hall  not 
be  aufwerable  for  it ;  but  even  in  that  cafe  if  replevin  be  brought, 
and  an  elongatur  returned,  as  it  mud  be,  there  fhall  be  a  wither- 
.  nam\  and  the "  didrainor  liable  till  he  Jheiv  that  matter,  which 
being  no  default  of  his,  will  excufe  him.  Per  Holt  Ch.  J. 
12  Mod.  660.  Hill.    13  W.*  3.     Vafpor  v.  Edwards. 

16.  If  didrefs  btjlole  out  of  pound,  and  ehngaf  be  returned, 
the  didrainor  to  prevent  a  withernam  may  Jhew  that  they  were 
dolen.  Per  Powis  J.  12  Mod.  662.  in  cafe  of  Vafpor  v.  Ed- 
wards, cites  32  H.  6.  27.  b.  Br.  Ret.  Brev.  135,  Nat.  B.  74. 
and  fome  books  fay  the  flieriff  may  return  it. 

• 

(R)     What  fhall  be  faid  exceffive^  and  what  not. 

[1.  TF  qofbeep  are  taken  for  2d.  and  i6pxenfor  gd.  this  is  ex- 
*  ceffive.     41  E.  3.  26.] 

[2.  If  Pwo  oxen  for  four  pair  of gloves ,  ten  Jbeep  for  one  pair,  and 
ten  for  another^  it  is  an  exceffive  didrefs.  29  E.  3.  24.  adjudged.] 

[3.  Bui  if  a  man  takes  five  horfes  joined  in  a  cart  for  3  d.  rent,  Cheymsft'd 
this  is  not  exceffive  for  the  intierty.     8  H.  4..  ic.]  it  wuwef. 

Don  fuit  refponfum.     Snt  Brooke  fays  that  it  is  not  becaufe  they  were  joined  In  one  plough,  and  could 
net  bt  j'tvtred.     Br.  Diftrefs,  pi*  1 5.  cites  S  H,  4.  16. 

A  man  cannot  Jevtr  a  diftrefs,  and  therefore  in  fome  cafes  a  diftrefs  of  great  value,  as  a  cart  andborfet, 
may  be  taken  for  a  final)  matter,  becaufe  not  fever  able  3  admitted  Arg.  2  Vent.  183.  Trin.  2  VV.  &  M» 
in  C.  B.  in  cafe  of  Clark  v.  Tucker. 

/ 

£4.  No  didrefs  for  homage  fhall  be  faid  exceffive  for  the  high  He  whodi- 
efteem  thereof  in  the  law.     42  E.  3.  26.  Co.  4.  Bevill,  8.  b.]      ^r/mi 
£5*  The  fame  law  of  fealty,     Co.  4.  Bevill,  8.  b.  29  E.  3.  24.]  takers  *** 

many  of  thfc 
leafts  at  he  can  find  upon  the  land  ;  for,  for  homage  the  diftrefs  jhall  not  befiid  txec^je^  Per  Belle, 
qua?re;   for  Finch,  was  contra,  but  it  was  not  adjudged,  therefore  quaere.     Br.  Pitfr-rfs,   pi.  4.    c'.tca 

4Z  £.  3.  26. Though  the  lord  di (trains  the  tenant  (0  that  he  is  n.3t  able  to  manure  his  land,  ibid. 

■  1      la  affile  it  wa»  faid  for  Jaw,  Uat  If  the  tenant  huLL  of  his  lord  ly  ba/r^gc,  the  di&refs  cannot  be 

exceflive, 
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exceflive,  nor  forfuit  of  court  not  fealty,  but  It  was  fidd  that  the  law  is  not  very  clear  for  fait  nor  ftalty# 
Br.  Diftrefs,  pi.  35.  citas  28  Aff.  50. 

Br.  Diftrcfs,  £5.  A  diftrefs  of  more  than  the  value  ihall  not  be  faid  exr 
pi.  79.  cites  cc(jjvc  yjr  /£,  expences-  of  knights  of  parliament^  becaufe  the  king 
s,p_*  is  in  a  manner  party.     13  H.  4.  Fitzh.  Avowry,  239-] 

Diftrefs  mall 

not  be  faid  exceffive  where  the  kinr  is  parly,  as  for  fees  of  knights  of  the  county  for  the  parliament,  and 

no  mifchief  j  for  by  payment  of  it  they  ihall  re-have  the  beads.     Br.  Prerogative,   pi.  98.    cites 

11  £.4.  a S*  P.  a  Inft.  107.  but  U>rd  Coke  adds,  that  the  ftatiite  of  Marlhridge  is  general 

and  extends  to  all* 

7.  No  diftrcfs  can  be  exceffive  for  homage^  fealtjy  or  Juit,  and 
affife  lies  not  for  too  often  diftraining  or  for  exceffive  diftraining 
for  thofe  duties.  F.  N.  B.  178.  (I)  in  the  new  notes  there  (b.) 
cites  28  Afl".  50.  and  42  Ed.  3.  26. 
[  174  }  8.  If  a  man  diftrains  a  load  of  grain  qnd  four  horfes  for  2/. 
this  is  exceffive  diftrefs  ;  contra  if  they  *A%  annexed  to  the  wag- 
gon ;  for  then  it  is  a  thing  intire>  which  cannot  be  fevered. 
Br.  Diftrefs,  pi.  88.  cites  20  E.  4-  3- 

9.  And  it  was  in  a  manner  agreed,  that  a  fold  offbeep  in  the 
field  may  be  diftrained  for  2  s.  and  (hall  not  be  faid  exceffive ; 
for  the  diftrainor  cannot  fever  them.    Br.  Diftrefs,  pi.  88.  cites 
20  E.  4.  3. 


(R.  2)     Caufelefs  and  exceffive  Diftrefs.     Remedy 

for  it. 

If  the  lord  f,  52  H.  3.  cap.  4.  CT*H E  di/lrejes  fhall  be  reafonoble,  and  not 
•r^rrV^r  too  great ;    and  he  that  tales  great  and 

for  j  ad.  or    unreasonable  dijlrejfes  fhall  be  grievoufly  amerced  for  the  excefs. 

the  like 

fmaU  fum,  and  the  owner  bring  a  replevy  of  the  oxen,  and  the  lord  avow  the  taking  of .  them  for  the 
1  a  d.  ice.  of  his  own  fhewing,  he  ihall  make  fine,  &c.  or  the  party  may  have  his  action  upon  the  ftatute. 
%  Inft.  107. 

If  the  lord  diftrain  an  ex  or  borfe  for  a  penry9  if  there  were  no  other  Hiffreft  upcu  the  land  holden,  the 
diftrefs  is  not  exceffive-,  but  if  theie  were  a  fheep  or  fwine,  &c.  then  the  taking  of  the  ox  or  horfe  it 
exceffive,  becaufe  he  might  have  token  a  beaft  of  iefs  value.    2  Inft.  107. 

Mod.  71.  2.  An  information  was  brought  againft  a  lord  of  a  manor  for 

tr  *5  Tie*  ta^'n8  unreafonable  diftrefles  upon  feveral  tenants  of  his  manor ; 
gingham,  *  but  judgment  was  ftayed >  for  the  taking  unreafonable  diftrefles 
S.C.  &S.P.  is  punijhable  by  aclion  on  the  Jlatute  of  Marlebridgey  and  not  by  in* 
Preformation.      Lev.  299.  Mich.    22  Car.  2.   B.  R.      The  King  v. 

fedadurna-  J  "  .  **  & 

tur.-i Lenngham. 

Ibid.  288. 

pi.  34.  Trin.   29  Car.  2.   B.R.    The  King  v.  Ledgingham,  S.  C.  held  that  it  will  not  lie. — — 

Raym.  20$.  S.  C.  and  by  Twifden  informatioii  lies  not  for  diftrefles,  becaufe  they  are  private  uiftneef } 

and  (b  judgment  againft  the  defendant  was  fVid Venc.  104.  S.  C.  5cS.  P.  held  accordingly  2 

for  exterBve  diftieflcs  were  no:  puniihable  until  the  ftature  of  Mario,  cap.  4.  which  fays,  that  he  who 
fo  diftrains  (hall  be  amerced,  whereas  upon  an  intotmation  he  muft  of  neceflity  be  lined;  and  cites 
m  Inft.  107. 

3.  Avowry  for  2  d.  and  for  9  d.  and  that  he  took  twofheepfor 
the  2  d.  and  15  oxen  for  the  yd.  and  therefore  he  was  amerced  ta 

20  s. 
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tt>  3.  for  the  exceffive  diftrefs  j  quod  nota.  Br.  Diftrefs,  pi.  2. 
tite|4i  E.  3.  26. 

4:  2  JV.  W  Af.  ^/.  I.  cap.  5.  /  5.  If  any  diftrefs  or  falejhall 
be  made  for  rent  where  no  rent  is  due,  the  owner  of  the  goods 9  his  ex- 
ecutor,  &V.  may  by  atlion  oftrefpafs,  or  upon  the  cafe^  recover  double  the 
value  of  the  goods  diftrained  with  cojls* 

5.  Trefpafs  does  not  lie  for  entering  and  taking  an  exceffive  di- 
ftrefs ;  and  fo  a  judgment  in  C.  B.  was  reverfedi  Gibb.  85.  Trin. 
2  &  3  Geo.  2.  B.  R.  Lyne  v.  Moody. 

1  J 

(R.  3)     Remedy  by  Affife  of  Souvent  Diftrefs.        [  175  ] 

I  T  N  aflife,  the  defendant  faid  that  the  plaintiff  himfelf  is  feif 
*  td+  &c.  to  which  the  plaintiff  faid,  that  the  defendant  claimed 
feignkfy  in  his  land)  and  had  di/i rained  him  by  beajls  cf  his  plough , 
and  by  fouvent  dijbrefsy  fo  that  he  could  take  no  advantage  of  the 
land  ;  the  defendant  faid \  that  the  land  was  held  of  him  injure  uxcrif 
by  homage,  fealty,  and  efcuage,  and  fuit  of  court  and  rent,  and  for 
the  fealty  and  fuit  he  diftrained.  Br.  Aflife,  pi.  274.  cites 
27  A*T.  51. 

2.  And  it  was  faid  there  by  fome,  that  aflife  does  not  lie  by 
foment  diftrefs,  but  where  the  lord  diflrains ;  for  if  another  diflrains 
be  may  make  refcous  ;  and  it  was  held,  that  it  is  a  good  plea  lor  the  * 
plaintiff,  in  cafe  of  fouvent  diftrefs,  to  fay  that  he  does  not  hold  of 
him,  but  then  the  aflife  of  fouvent  diftrefs  does  not  lie,  by  fome. 
ibid. 

3,  And  it  was  faid,  where  lord  mefne  and  tenant  are,  and  the 
lord  diftrains  for  the  fervices  of  the  mefne,  the  tenant  may  fay  that 
tiens  arrear  in  the  affife ;  contra  in  replevin  ;  quaere  of  the  fou- 
vent diftrefs;  for  the  plaintiff  dared  not  demur.  And  hence  it 
feems  that  he  thought  that  the  affife  did  not  lie  of  fouvent  dif- 
trefs but  where  the  lord  of  whom,    &c.  diftrains.    Ibid. 

4»  For  fait  the  fouvent  diftrefs  is  maintainable,  for  this  can-  inaffifc  the 
not  be  extended  to  any  value,  quaere  of  fealty ;   for  by  fome  the  tenant /aid, 
fame  law  of  fealty,  but  rent  is  valuable  in  certain.     Br.  Diftrefs,  th,at.thiL. 
f>k  33.  cites  27  AfT.  51.  Ji/nji'/cJ 

of  tie  frank* 

tenement'^  judgment  of  the  writ;  the  plaintiff  /aid,  that  the  Sef ndant  bad  diflraintd  htm  by  f uzert  di- 

firefly  fo  tbat  he  could  not  plough  his  Und,  and  prayed  the  afli.e  ;  to  which  the  di fondant  Ju;d,  that  tb§ 

flaintiff  bthi  vf  him  by  bomage  f-a/ty9  and  fuit  ofccuit,  for  which  fervice.,  }.c  had  uiltr.ined  j  judgment 

mf  aJTifc;  for,  for  homage  tbt  diflrejt  cannot  be  faid  excfjjrve.     And  the  plaintiff  faid  chat  he  held  of  ]• 

who  held  over  of  the  defendant  by  iz  d.  and  as  to  this  nens  arrear,  jnd  prayed  the  aili.'e,*  and  the  affife 

awarded,  and  by  the  opinion  of  fome  of  the  jufticcs,  affife  does  not  tie  for  juvent  djirej  ivb.ri  the  lord 

difivtrint  for  homage  fealty  or  fuit.     Br.  Aflife,  pi.  491.  cites  28  AfL  50.  ■■  4.  Rep.  S.  a.  Mirh. 

xj  Be  1%  Elk.  C.  B.  BeviTkCtfe,  S.  P.  held  accordingly,  and  cited  S.  C»  and  1  x  H.  4*  a.  t>.  4a  £.  3, 

4.6.  «-  and  Br.  Dlrtrefs,  80*  1 

5.  If  the  lord,  or  other  man  who  has  a  rent  ifliiing  out  of  the 
i9  do  often  dijlrain  for  the  rent  or  fervice  where  none  is  behind) 
tenant  may  have  aflife  for  this  diftrefs  by  the  common  law  j 
and  that  aflife  lies  between  the  lord  and  the  tenant,  or  between 
lord  paramount  and  the  tenant  paravail,  as  appears  27  Aff.  51. 
V«»IX>  O  Bun 
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But  it  feems  reasonable,  that  the  tenant  have  the  aflife  of  fou- 
vent  foits  diftrained  againft  him  who  claims  a  rent-charge  out  of 
the  land;  tamen  quaere*    F.  N.  B.  178.  (I). 

6.  Affife  of  fouvent  diftrefs  lay  at  common  law,  in  which  the 
writ  fball  be  general,  and  the  count  fpecial,  that  the  lord  fouvent 
foits  diftrained,.  &o,  and  judgment  mall  not  be  that  the  demand* 
ant  recuperet  feifinam,  for  he  has  that,  but  quod  teueat  ahfqufimul- 
tiplici  diftriciione.     8  Rep.  50.  a.  b.  Mich.  6  Jac.  C-  B. 


[  176*  ]       (R.  4)     Several  Diftrefles  for  the  fame  Thing. 

Lawful  in  what  Cafes. 


ftnd  there 
fore  mif- 
pxinUd. 


The  word  l.TTTHERE  the  lord  conies  to  diftrain,  and  takes  an  ox, 
(not)  !•_  VV    which  is  not  fufficient  for  the  rent  arrear,  and  then  there 

the'editions  arc  no  more  beafis  there,  he  may  come  at  another  time  and  take  a  cow% 
of  Brooke,     and  at  another  time  and  take  another  cow,  and  at  another  time  another 

cow,  till  he  has  fufficient  diftrefs.     Br.  Diftrefs,  pi.  96.  cites  the 

printed  Abridgment  of  Afiifes,  tit.  Bar. 

2.  In  replevin  the  defendaut  avowed  ;  the  plaintiff  pleaded  horr 
de  fin  fee,  &c.  and  pending  this  ijfue  the  defendant  cannot  dif- 
train again ;  quaere ;  for  it  is  faid  el fe where,  that  pending  an 
aflife,  if  a  man  diftrains  he  {hall  abate  his  aflife;  but  contra  of 
replevin.  Br-  Diftrefs*  pi.  62.  cites  18  R.  2.  and  Fitzh.  Recap- 
tion, 8. 

3.  Where  a  man  takes  diftrefs-  for  rent,  and  upon  avowry  has 
return  irrepleviable,  if  a  beaft  dies  in  the  pound,  now  be  may  diftrain 
anew  \  for  the  fuxn  of  rent,  or  valuation  of  the  damage,  is  not 
adjudged  to  the  avowant  in  the" replevin,  and  then  the  beaft  taken 
by  him  in  execution,  but  where  he  had  taken  the  beafts  by 
diftrefs,  and  that  is  replevied  from  him*  Now  upon  the  right 
of  diftraining  appearing,  the  beafts  are  reftored  unto  him  in  that 
ftate  as  they  were  before,  to  remain  with  him  as  a  diftrefe  bw- 
fully  taken  by  judgment  of  the  court*  and  not  to  be  replevied, 
be  it  in  rent-fervice,  or  rent-charge,  or  damage  -feafant,  that  he 
may  diftrain  and  retain  till  the  rent  or  damage  be  fatisfied,  fo 
that  even  as  if  the  beaft  had  died  before  judgment  he  might  have 
diftrained  again,  fo  after  judgment,  for  it  is  alike  in  both  cafes  > 
per  Hobart  Ch.  J.  Hob.  61.  cites  14  H.  4.  4.    15  E.  4.  10. 

4c  In  refcous,  where  return  of  beajls  is  adjudged  to  a  man,  thi* 

k  no  payment  of  the  rent,  but  only  a  pledge,  till  he  be  fatisfied 

or  paid  the  rent ;  for  if  the  beafls  die  in  the  pound  he  may  diftrain 

de   novo.;,  per  Brian,   quod  nota.    Br.  Diftrefs,   pL  22.  cite* 

15  E.  4-  1  Ob 

Br.  Avowry,       5.  Lord  and  tenant  by  fealty  and  3  d~  rent,  the  lord  dies,  the 

pki39.  cites  fime  'u  endowed  of  the  feigniory,  the  feme  of  the  lord  may  diftrain 

for  1  d.  and  the  heir  for  2  d.  and   fo  now  the  tenant  is  charged 

with  two  diftrefles  where  he  was  charged  but  with  one  before  \ 

but  this  is  not  inconvenient,  for  he  pays  no  more  rent  than  hr 

paid  before*    Bo  JDiftrefs,  pi.  50.  cites  24  H.  8* 

6.-  & 


&  &  where  a  feigniory  is  divided  by  partition  between  heirs  ft* 
molt,  &c.  Br.  Diftrefs,  pi.  59.  cites  24  H.  8. 
#  7.  If  for  10/.  rent  due  at  oue  day,  a  man  diftrains  goods  of  the 
Value  of  40  s.  only,  and  at  tie  time  of  tie  taking  the  diitrcfs  there 
are  goods  of  a  fufficient  value  upon  the  premifes,  he  cannot  for  the 
fame  rent  diftrain  again ;  for  it  is  his  folly  that  at  the  firft  he 
diftrained  no  more ;  adjudged.  Mo.  7.  pi.  26.  Mich,  3  £.  6« 
Anon. 

8.  But  if  there  be  rent  in  arrear  atfeveral  days,  a  diftrefs  may  be 
taken  for  what  was  due  at  one  of  the  days,  and  after  a  diftrefs  may 
be  taken  for  what  was  due  at  the  other  days  /  per  Brown.  Mo.  7. 
pi.  26.  Mich.   3  E.  6.     Anon.  *  ■ 

9.  In   a  repleg*  the  plaintiff  is  nonfuit,  and  the  dtfetidant  had  re-  D.  »Sq.  a, 
tam%  and. the  plaintiff fued  a  fecond  deliverance  %  and  is  alfo  nonfuit  ™ar8;  P*-'4« . 
upon  that,  by  whicn  the  defendant  is  to  have  a  retorn  inxple-  "c^  *c  ^  ' 
vifable ;  but  whether  the  defendant  ought  to  avow,  (hewing  the  Cur.  7  jac. 
certainty  of  the  place,  day,  and  beads,  in  order  to  have  a  writ  9'  B'   *** 
Of  inquiry  of  damages,  was  doubted.     Divers  thought  he  need  * ^pound- 
not,  but  that  he  *  might  juftify  the  detaining  till  the  plaintiff*  ed  again, 
offered  fufficient  amends  for  his  damages,  others  held  he  might  and  *itM 
work  th^ beads,  but  others  e  contra;  becaufe  he  had  not  a, pro-  Repjevfn, 
perty  in  them  but  as  a  gage ;    and  he  may  put  tiem  again  into  the  26. 
common  pound,  and  if  they  die  there,  he  may  take  another  diflrefs  for  *  [  *77  3 
thefirfl  caufe,  inafmuch  as  he  was  never  fatisfied.     D.  280.  pi.  14. 

Mich.   10  &  11  Elizi     Anon. 

10.  If  one  takes  trop  petit  diflrefs  fir  rent,  and  after  takes  another  Mo.7.pl.*6. 
diftreftfor  the  fame  rent,  this  is  not  good,  for  he  cannot  avow  two  MicJ^ 
diftrefles  for  the  fame  rent  \  for  it  was  his  folly  that  he  took  not  Anon.  *s.  P. 
a  better  diftrefs  at  the  fird ;  but  nota  in  the  Abridgment  of  the  beid  accord- 
Afllfes,  it  was  faid,  that  if  there  be  not  fufficient  diflrefs  when  ie  ,nf!|[ion^and 
djflrainedy  ie  may  diftrain  again,     Cro.  E.  13.  pi.  8.  Hill*  25  Eliz.  gue,  rccap. 

C.  B,       Anon.  *  tion  lies  for 

the  fecond 
a  L»tw.  1 536.  cites  fame  cafes,  and  S.  P.  adjudged  accordingly ;.  and  the  reporter  adds 


m  quaere  if  the  fecond  diftrefs  had  been  juftifiable,  admitting  it  hud  been  pleaded  that  at  the  time  of  cap 
tion  of  the  firft  diftrefs  there  was  not  fufficient  upon  the  land  demifed,  and  that  the  firft  diftrefs  was  no: 
but  of  fuch  a  value,  &c. 

I*.  By  a&  of  tie  party  the  tenant  (hall  not  be  made  liable  to 
two  diftrefles,  though  by  aSi  in  law  he  may.  Cro.  £.  742.  pi.  18* 
JHill.  42  Eliz*  C.  B.  in  cafe  of  Wotton  v.  Shirt. 

12*    17  Car.  2.   cap.  7.  /.  4.     Where  the  diflrefs  frail  Hot  be  found  By  ioCar.2. 

to  be  ta  the  value  of  the  arrears,  the  party,  his  executors  or  adminU  2?*.  5'  *hls 

Jttators,  may  dijtratn  again  Jor  the  re/idue*  to  extend  to 

Wales  and 
coo&fscs*  palatine.  —  It  was  a  mjfehief  before  this  ftarute,  that  in  cafe  a  diftrefs  was  too  litcle  one 
could  npt  diftrain  again  (be  the  demand  never  fo  great),  but  the  other  might  plead  levied  by  diftrefs, 
which  fb«w-  that  diftrefles  could  not  be  fpiit ;  per  Holt  Ch.  J.   Comb.  546.    Mich.    7  W.  3.    B.  R. 
Jvbwfrm  v.  Ban*. 

13.   In  trefpafs  for  taking  10  beafts  1  Apt.   and  alfo  for  talc-  *T.utw. 
ing  \l  more  on  the  faid  firft  day  of  April,  the  defendant  plead-  \\**' *53  *. 
cd,   that  the  plaintiff  had  a  leafe  granted  to  him  rendering  rent,  i5  w.  ?*  ~ 

O  2  aud 
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Wtiiy  and     and  that  there  was  70  /.  rent  in  arrear,  and  that  he  (the  defettd* 

id  ud  ed  P"   ant)  dM  ta^  tkfirjl  10  beajls  for  60  /.  parcel  of  the  faid  70  /.  and 

tbiccUfe-    the  other  12  beads  afterwards  for  10/.    refidue  of  the  faid  70 1. 

«md  diftref*  and  upon  a  demurrer  to  this  plea  it  was  adjudged  ill ;  for  one 

w  not  Uw-  cannot  avow  for  two  diftreffes  made  for  one  and  the  fame  rent  j 

it  was  the  defendant's  fault  to  diftrain  too  little  at  firft.     But 

the  reporter  tells  us,  that  if .  the  defendant  had  pleaded,  thai  at 

the  time  of  the  taking  the  firfl  dtflrefs  there  was  not  fuffcient  to  be 

taken  for  the  whole  rent  upon  the  land,  and  that  the  firft  diftrefs 

was  but  only  of  fuch  a  value,  it  had  been  good.     3  Salk.  137. 

N  pL  6.  Mich.  8  W.  3.  C.  B.    Anon. 

14.  If  diftrefs  for  damage feafant  dies  in  a  pound  or  efcapes,  the 
•  S.  P.  ur  party  (hall  not  retake  them,  but  if  it  were  for  *  rent,  in  either 
Fowis  J.  or  cafe  he  may  diftrain  de  novo  ;  and  efcape  of  cattle  out  of  pound 
J*.m*J .  is  not  like  efcape  of  prhoner  out  of  gaol ;  for  if  pound  be  not 
ssMo&tfV  good,  the  diftrainant  may  be  his  own  keeper,  and  put  them  in 

his  own  pound,  but  he  cannot  be  keeper  of  his  prifoner,  and 
every  pound-keeper  is  the  fervant  of  him  who  impounds  the 
cattle  pro  hac  vice ;  per  Holt.     12  Mo^.  397.  Pafch.  12  W.  3. 

Anon. 

1 5.  If  cattle  dijlrained  die  in  the  pound,  the  diftrainor  may  diftrain 
again  if  the  diftrefs  was  for  rent*  Arg.  Ld.  Raym,  Rep.  720* 
cites  Dr.  and  Stud.  cap.  27. 


[  178  ]  (S)     Bow  it  is  to  be  taken. 

Notice  for  what  a  Diftrefs  is  taken, 

[l.  T  F  the  lord  diftrains  for  rents  orfervices  he  need  not  give 
*  notice  to  the   tenant  for  what   thing  it  is  he  diftrains 
it  •,  for  the  tenant  by  intendment  of  the  law  knows  what  is  in 
arrear  from  his  land.     45  E.  3.  9.] 

[2*  The  fame  law  is,  if  the  lord  diftrains^r  an  amercement  in 
0  leet.    45  E.  3.  9.] 

3.  A  bailiff  who  diftrains  ought  to  Jhew  in  whofe  right  he  dif- 
trains.    Br.  Diftrefs,  pi.  77.  cites  7  H«  4.  28. 
Br.  Cove-         4.  The  king  may  diftrain  for  his  debt  or  for  a  thing  granted 
junt,  91.30.  ij  parliament,  though  no  claufe  of  diflrefs  be  expreffed  in  the  a  &  of 
aus  *   *     parliament  thereof.    Br.  Diftrefs,  pi.  51.  cites  17  E.  4.  6. 

5.  If  the  bailiff  upon  the  diftrefs  {hews  the  caufe  and  reafon  of 

it,  he  cannot  afterwards  vary  from  it,  but  the  other  party  may 

trick  him  by  traverfe.     But  if  he  dift rained  generally  without 

{hewing  caufe,  he  may  (hew  what  caufe  he  will,  and  the  other 

party  fliall  anfwer  to  it.     And  when  a  bailiff  diftrains,  he  ought, 

if  he  be  required,  to  (hew  caufe  of  his  diftrefs,  but  if  he  be 

not  required,  then  he  is  not  tied  to  do  it.     Lc.  50.  pi.  64.  Pafch. 

29.Eliz.CB.     Buller's  cafe. 

Theperfon .       6.  2  W.  \sf  M .  fef.  I.  cap.  5.  /.  2.  For  felling  diftreffes  for  rent 

■mTSv*     fojh*  d*]1  if  mt  replevied*  requires  five  days  after  the  dtflrefs  taken, 

g'  '  and 
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**d  notice  thereof  with  the  caufe  of  taking  left  at  the  man/ton  houfe  or  **«*»  l»t 
§tber  tnofi  notorious  place  in  the  premifes.  Eie2«! 

ly,  butaf  any  time  after  the  diltofi.  But  then  the  five  days  are  to  be  computed  from  the  notice.  The 
notice  ought  to  be  h  writing,  though  the  acl  doth  not  in  exprefs  words  require  it,  yet  the  nature  of  the 
thing  doth,  far  notice  it  to  be  kh  at  the  mod  notorious  place,  which  can  never  be  intended  a  parol  no- 
tice. The  notice  ought  to  contain  the  party 's  name,  fwn  whom  fuch  diflrefs  is  made,  the  name  of  tit 
land  or  farm,  or  fome  general  dclcription  of  the  thing  out  of  which  the  rent  i  flues,  and  the  quantity  9/ 
rent  in  arrear>  and  when  due  ;  and  it  is  advifabie  to  name  the  time  ivben  tbt  diflrefs  was  tancn,  and  the 
place  where  it  is  carried ;  that  the  tenant  or  owner  may  know  where  to  refort  to  make  his  replevin. 
(All  which  feem*  to  be  the  intention  of  the  n€t,  in  requiring  notice,  with  the  cauJc  of  taking.)  Sir 
Birth.  Shower's  obfeivations  on  this  ftatute. 


7.  Perfonal  notice  is  fufficient,  for  notice  is  the  thing  required.  Perfonal  no- 
Notice  to  the  owner  is  fufficient .  againft  him  in  trover ;  but  if  *£€  anfwer» 
the  tenant  had  brought  replevin,  that  would  not  have  ferved  as  oAhTfta-0* 
to  him,  but  he  mud  have  had  notice  alfo.  Per  Cur.  x  Salic.  247.  tute,  though 
pL  1.  Trin.  7  W.  3.  B.  R.    Walter  v.  Rumball.  \l  aPP°in? 

*  /  J  jocal  notice; 

for  perfonal  notice  is  better j  per  Holt  Ch.  J.  Comb.  336.  in  S.  C.  Notice  to  the  owner  is  fuf- 

.ncient,  but  if  not  it  feems  to  be  fupplied  after  a  verdict  by  the  words  juxta  formam  ftatutt  nodtiam  dedic, 
4rc.  And^t  feems  to  be  at  the  election  of  him  who  diftrains  to  give  notice  either  to  the  tenant  or  to 
the  owner  of  the  goods  ;  per  Cur.    4  Mod.  390.  395.  S.  C.  1*  Mod.  76.  S.  C.  and  per  Cur* 

the  intent  of  the  ftatute  was  only  to  give  a  ce.tain  notice,  and  feeing  that  in  this  cafe  they  have  gone 
further  than  the  letter  t.f  the  alt,  a  perfonal  notice  muft  needs  be  fufficient.  And  though  the  notice 
wai  given  to  the  owner  only  of  the  goods,  and  not  to  the  tenant  in  poffetiion,  the  Court  held  notice  to 
cither  fufficient ;  the  words  of  the  ftatute  are  in  the  disjunctive.  Ld.  Raym.  Rep.  53.    S.  C. 

and  fame  points  held  accordingly.  But  if  the  owner  had  iued  a  replevin,  then  the  notice  muft  have  beta 
given  to  him. 

8.  The  notice  may  be  to  the  party ,  or  left  at  the  thief  manfion 
houfe  :  if  no  perfon  there,  affix  it  on  the  fore  door  of  the  houfe  \  if 
more  houfes  than  one,  at  the  chief  or  bed.  If  no  houfe,  but  barn 
crflable,  at  the  door  thereof ;  at  the  gate  or  mojl  common  entrance  into 

a  field  ox  wood.     If  in  a  common  field,  where  neither  hedge,  gate,   [  X79  ] 
or  tree,    then  affix  a  (lick  at  the  mod  ufual  entrance,  with  the 
notice  on  it.     Sir  Barth.  Shower's  obfervations  on  the  ftatute. 
2  W.  &  M. 

9.  Upon  the  2  W.  &  M.  cap.  5.  notice  of  the  taking  the  dif- 
trefs  is  fufficient  when  it  is  given  to  the  party  himfelf,  as  if  he 
be  met  with  at  any  place  j  and  fuch  notice  faying  that  the  diflrefs 
VMS  taken  for  rent  due  at  Michaelmas  laft,  without  particnlarlj 
mentioning  the  quantum,  was  held  fufficient  per  Trevor  Ch.  J. 
C.  B.  at  the  Sittings.  Mich.  Vac.  X 1  Ann.  Chefterfield  (Earl) 
T.  Farringdon,  &  al\ 

■ 

For  more  of  Diflrefs  in  general,    fee  £Hj0to?2>}  ]EUnt,  and 

other  proper  titles.' 


°* 
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S>onatft)t. 


(A)     Original. 

ItBepti  hr    *•  TP\ON  ATIVES  began  only  by  the  foundation  and  ere&iofi 

the  confcnc        \  J  of  the  donor,  and  as  the  incumbent  comes  in  by  the  do- 

fo  a*  IdT"     nor>  ^°  ^c  may  refi&n  **  to  ^^m»  anc*  *^**  determines  his  incum- 
kad  m/      bency.     Cro.  J.  63.  Pafch.  3  Jac.  B.  R.    Fairchild  v.  Gayer. 

wanner  of 

intcreft.  y\z*  the  ordinary  and  parifhioners.     Per  Pohpam  Ch.  J.    Yclv.  61. It  i«a  Uy  fjuni- 

trio*  as  it  is  kid,     2  Roll.  343.  It  it  of  the  fpmniation  and  eie&ion  of  the  Aww>  not  by  the  or- 

dinary.   Per  Eyre  J.    Show.  499.  f 

2.  t)onatives  are  eithfr  $y  royal  foundation  or  by  royal  licence^  or 
by  original  agreement  with  the  ordinary*     3  Salk.  140* 


(B)     Confidered.     How. 

I.  TjENEFICE  donative  by  the  patron  only  is  a  la*  things 
**  and  the  bi/bop  Jhall  not  vi/it,  and  therefore  fhall  not  deprive, 
and  then  if  he  meddles  in  it  he  is  in  the  cafe  of  premunire  by  lbme* 
Br.  Premunire,  pi.  21.  cites  8  Aff.  29.  And  in  this  cafe  was 
Barlow  bifhop  of  Bath  in  the  time  of  E.  6.  and  was  compelled  to 
obtain  a  pardon,  inafmuch  as  he  had  deprived  the  dean  of 
'Wells,  which  was  donative  by  letters  patents  of  the  king  by  ad) 
of  parliament  made  thereof;  but  8  E.  3.  above  is  not  adjudged. 
2.  Donatives  ufually  pafs  as  lay  fees ,  and  the  palling  of  them 
as  lay  fees  alters  not  the  nature  of  the  chapels.  Arg,  Sty.  81, 
Hill.  23  Car,  in  cafe  of  Rawfon  v.  Bargue, 

* 

1 1 80  ]  (C)     Power  of  the  Patron, 

i.  *Tp  H  E  donative  patron  when  the  church  is  void  may  take  the 
profits  to  his  own  ufey  if  the  parifhioners  will  pay  them,  till 
a  new  incumbent  is  made.*  Arg.  2  Roll.  Rep.  100.  cites  Fitzh, 
Aide,  103.  6  H.  7.  14.  but  he  has  no  remedy  to  compel  them 
to  pay  the  tithes  to  him. 

2.  A  donative  cannot  fall  In  lapfey  but  the  patron  may  lofe  the 
profits  if  he  will,  but  if  any  take  the  profits  from  him,  he  can- 
not maintain  the  a 61  ion  j  But  he  ought  to  put  in  his  clerk,  and 
he  maintain  the  action,  Arg.  Cro.  J.  518.  cites  33  E.  3, 
Aid,  107.  6  H.  7.  14.  17  E.  3*45. 

3..  Incumbent 
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3.  Incumbent  of  a  benefice  donative  may  refign  to  his  patron,  ^nd  where 
and  it  being  of  the  foundation  of  his  patron  is  alfo  of  his  vijita-  there  are 
tion  and  corre&ion,  and  the  ordinary  has  nothing  to  do  with  him*  rwc/flfr«*» 
Mo.  765.  pL  1 06a.  Pafch.  3  Jac.  B.  R.    Fairchild  v.  Gayer.       i^SSJTI 

good.    For 
it  enures  to  both  as  a  rurreoder  (hall  do,  efpecially  where  they  both  confent  thereto  and  grant  it  de  novo, 
as  here  they  did.    Cro.  J.  63.    S.  C— —  Rcfignation  by  the  word  of  ecciefia  is  fufficicnt,  tad  e«- 
teodi  to  all  the  poffeffions.    Cro.  J.  64*    S.  C. 

4.  The  patron  cannot  prefent  a  layman.  Per  3  juftices  againft 
Popham  Ch.  J.  Telv.  61.  Pafch.  3  Jac.  B.  R. 

(D)     Power  of  the  Ordinary.  # 

I,  \\7  HERE   it  is  donative  by  the  founder  and  his  heirs,  fie  ' 

*  *  ordinary  cannot  vifit  it,  and  when  a  free-chapel  donative 
is  void  tfce  founder  may  retake  it,  and  not  appoint  another  incumbent, 
contra  of  a  prefentative.  Br.  Presentation,  pi.  43.  cites  6  H.  7. 14. 
perKeble. 

2.  Note,  that  the  ordinary  cannot  vifit  a  free-chapel  donative. 
King  E.  I.  had  divers  chapels  which  his  commiffioners  fhall  vifit 
and  not  the  ordinary,  but  thofe  which  have  cure  of  fouls  Jhall  be  vi» 

filed  by  the  ordinary ;    per  Keble.     Br.  Depofition,    pi.  9.    cites 
6  H.  7.  14. 

3.  If  the  patron  of  fuch  a  donative  will  not  collate  there  is  no  Contn  ifit 
remedy  to  compel  him  5    and  he  may  in  time  of  vacation  take  **  *»* core 
all  the  profits  and  fue  for  the  tithes  in  the  fpiritual  court ;     per  Arg^fa"  • 
Popham,  but  denied  by  the  reft.    Se.e  Yelv.  61.  Pafch.  3  Jac.  thebifbop 
B.  R.    Fairchild  v.  Gaire.  »»y  compel. 

Pari.  Cafe*, 
176.  cites  Cro.  Car.  330.    a  Roll.  33T.-  It  was  faid  by  counfel,  that  in  cafe  of  a  donative  the 

ordinary  might  compel  the  patron  to  put  in  a  clerk.  xBut  Holt  Ch.  J.  faid,  he  cannot.     Holt's 

Rep.  659. The  bilhop  may  compel  the  patron,  by  eccUfinfticul  cenfuret,  to  nominate  a  clerk. 

Wood.  Inft.  265. 

4.  The  parfon  of  a  donative  is  privileged  from  the  jurifdi&ion  The  rar^n 
of  the  ordinary  in  refpeft  of  the  place,  but  if  he  preach  here/y1  tht  ?f*  d°native 
patron  may  commiflion  and  examine  the  matter,  and  thereupon  the\cciefi- 
oufl  and  deprive  him,  and  fo  it  happened  in  Covert's  case,  as  aft«cai  j«"f* 
Gawdy  and  Wms.  J.  faid,  wherein  the  bifhop  of  Winchefter  was  j|^iott»  M 
the  donor  of  fuch  a  donative.   Brownl.  202.  Pafch.  3  Jac.  B.  R.  number  of 

*  in  cafe  of  Fairchild  v.  Gayer,  cites  13  £.  4.  the  ecciefi- 

aftical  body. 
for  perfonal  offences,  though  for  matters  relating  to  the  church  he  Is  exempt ;  and  therefore  the  *  lpj- 
ritual  court  ought  not  to  deprive  him ;  but  for  drunkennefs  or  preaching  herefy  they  might  cenfure 
him.  *  Ld.  Raym.  Rep.  iao6.  Mich.  4  Ann.  in  the  cafe  of  Colefact  v.  Newcomb,  faid  by  the 
leporter  in  a  note  at  the  end  of  the  cafe  to  have  been  told  him  by  Mr.  Mead  and  Mr.  Salkeld  that 
they  had  known  the  fame  diftln&Xon  taken  by  the  Ch.  Juftice,  and  the  reporter  fays,  that  that 'leems 
upon  the  confideration  of  the  cafe  in  Yelv.  to  be  the  better  opinion. 

5.  The  reBory  only  is  exempt  from  the  jurifdi£Hon  of  the  or- 
dinary, and  not  the  patron,  and  this  goes  as  well  to  the  charge* 
to  be  taxed  upon  the  church  by  the  ordinary,  attendance  in  vi- 
fitarions,  &c.  Per  three  J.  Yelv.  61.  Pafch.  3  Jac.  B.  R.  in 
cafe  of  Fairchild  v.  Gayer. 

O  4  6.  Ordinary 
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6.  Ordinary  may  feque/ler  a  church  donative  if  the  patron  does  mi 
prefent,  and  the  incumbent  thereof  may  be  deprived.     Arg.  Roll* 

Rep.  453,  c*tes  3  Jac*  Gaer  v 

7.  The  incumbent  qf  a  donative  of  the  king  is  not  vifitable  or  de- 
privable  by  any  ecclefiaftical  authority,  but  by  the  chancellor  or  by 
commijjimers  under  the  great  feaL  12  Rep.  4**  Mich.  5  Jac.  in 
the  Exchequer,  in  Nich.  Fuller's  cafe. 

8.  If  the  bifhop  go  about  to  vifit  a  donative,  this  Court  of  B.  R. 
will  grant  a  prohibition ;  per  Hale  Ch.  J.  Mod.  90.  pi.  56. 
Mich,  22  Car.  2.  B.  R.    Anon. 

Theordi-  9.  The  incumbent  of  a  donative  was  cited  in  the  fpiritual 

nary  in  this    court  to  take  a  licence  from  the  bi/hop  to  preach,  and  the  pretence 

MniihWm  was  ^at  lt  was  a  c^aPeU  an(*  that  ^e  parfon  was  ftipendiary ;  and 
for  pi  each-  per  Cur.  if  it  is  a  donative  and  the  bifliop  will  vifit,  a  prohibition 
ing  without    (haii  be  granted.     3  Salk.  141.  pi.  3.     Anon. 

ai  licence^ 

but  he  may  proceed  to  cite  him,  to  ennvitt  him  for  f>  doing.  If  he  preach  any  thing  againft  the  doc- 
trine cf  the  church,  or  marry  without  licence,  tbe  ordinary  may  proceed  to  punifh  him  ;  *  prohibit:** 
%uas  gratittd  as  to  the  Jffptr>Jiont  and  the  ffiritucl  cc*Jurcs9  and  putting  him  out  of  pofieftion ;  but  not 
ait  to  certifying  to  tbe  jvftfce*  for  preaching  without  a  licence  j  per  Holt  Ch.  J.  Holt's  Rep.  659* 
Mich,  in  cafe  of  Bewick  v.  Twifdcn. 

Donatives  10.  As  to  Ley's  opinion  in  Davis,  47,  that  a  fentence  of  dc- 

which  are      privation  by  an  ordinary  was  effectual  in  law  till  reverfed,  it  is 

conferred  by  *         .  V      •-.  •       11  •    j*  »      t» 

laymen  are  not  *aw  9  *0T  lt  1S  a*l  coram  non  judice,  cites  Br.  Praemunire,  21. 
fine  cures*  F.  N.  B.  42.  The  ordinary  cannot  vifit  a  benefice  donative. 
MrCamm    ^8'  ^arl#  Cafcs»  53  ■  in  cafe  of  Phillips  v.  Bury. 

obiter*    Fajch.  21  Car.  2.  B,R. 

II.  Though  donative  be  exempted  from  the  ordinary's  jurifdiclion% 
the  clerk  of  it  is  not,  who  may  be  punifhed  by  ecclefiaftical  cen- 
furcs,  but  not  to  deprivation.  12  Mod.  640.  Hill.  13  W.  3. 
Finch  v.  Harris. 

j  2.  Libel  in  the  fpiritual  court*  for  that  J.  S.  being  the  par* 

fon  of,   &c.  did  make  himfelf  drunk    at  die   facrament,    and 

that  he  was  a  whore-mafter  $    and   upon  fuggeftion  that  they 

would  proceed  to  deprivation,  and  that  the  benefice  was  a  donative  * 

a  prohibition  quoad  the  fuing  in  order  to  deprive  was  granted,  but 

pot  quoad  the  other  piatter.  Farr.  3 1 .  Trin.  1  Ann.  B.  R.  Anon. 

Re*  *aooV        J3#  ^c  or&n*rY  &**  a  power  as  to  the  parfon  of  a  donative* 

Mich.      "    though  not  to  the  place ;    for  if  the  parfon  marries  without  a  li- 

4  Ann.  in     cence,    or  commits  any  mifdemeanor,  the  ordinary  may  punifb  bint 

Ktt  vfSew-  in  fc^at  re*Pe&*  but  he  cannot  regulate  the  feats  in  the  church. 
comb.  "  And  if  the  patron  will  not  prefenty  the  ordinary  may  compel  him  3 
Powell  T.  anfj  the  parfon  is  exempt  from  attendance  at  vifitations ,  per  Holt 
Wnprt   Ch.  J.    3  Salk.  140.  pi.  1.    Anon.  • 

hibitnn* 

4en>*J  frequently  to  fuits  againft  parfons  of  donatives  for  marrying  without  licence* 

£  182  1  14  A  minifter  of  a  donative  was  fued  in  the  ecclefajlical  court* 
becaufe  when  he  read  prayers  he  did  not  read  the  whole  fervice,  but 
left  out  what  parts  of  it  he  thought  fit,  and  for  preaching  with* 
Cut  a  licence,    Powell  J.  (abfente  Holt)  took  a  different*  where 


Donettoe.  182 

the  fait  in  the  ecclefiaftical  court  is  in  order  to  the  deprivation  and 
•where  only  for  reformation  of  manners  ;  that  in  the  Jlrft  cafe  the 
Court  wil  prohibit ',  but  not  in  the  laft ;  and  therefore  in  this 
cafe  if  the  fpiritual  court  proceeded  to  deprivation,  the  Court 
would  prohibit  them,  but  not  till  then.  2  Ld.  Rayra.  Rep.  1205* 
Mkh.  4  Ann.     Colefatt  v.  Newcorab. 

(E)    Right  of  the  Patron  preferved ;  in  what  Cafes* 

I.  A  Dmiffion  and  inftitution  of  a  clerk  prefented  to  a  dona- 
**  tive  vacant  by  zjlranger  is  no  ufurpation  to  the  true  patron, 

but  it  is  all  utterly  void.     Co.  Litt.  344. 

2.  In  cafe  of  a  donative,  if  the  king  makes  the  incumbent  a  ii-  Show.  41 5# 
fiopj  he     (hall   not  prefent,    for   they    are    not   incompatible.  s\  p'  an* 

Cumb.  302.  Mich.  6.  W.  &M.  in  B.  R.  obiter,  in  cafe  of  the  Arg.  Pari. 

King  v.  Dr.  Birch.  Caics,  i76. 

A  donative  wi*h  cure  of  foals  will  be  void  ly  prtmot'*n  of  the  Incumbent.  Arg.  Show.  415.  cites 
Ytlv.  6 1,  and  1  Roll.  ^41 .  that  the  king  ft  ail  not  prefenc  to  a  donative  on  the  promotion  of  the  in- 
cumbent, jraa  admitted  by  all  in  cafe  of  the  King  v.  Dr.  Birch.  In  the  laid  cafe  it  is  given  as  the 
jeafon  by  S.  Eyre  J.  that  a  donative  makes  no  figure  in  the  order  and  economy  of  the  church,  and  4 
htthopric  and  a  donative  ate  compatible.    Show.  499. 

(F)    Deftroyed. 

I.   A  Dmiffion  and  inftitution  is  not  requifite  in  cafe  of  a  dona-  Cited  Pari. 

**  tive,    but  if  to  fuch  a  donative  the  patron prefents  to  the  £■*£ £**» 
ordinary,    and  fuffers  admiilion  and  inftitution  thereupon,   he  oftheKwf 
thereby  has  made   it  always  prefentable.     Cro.  J.  63.   pi.   I.  ▼•  DoOoi 
Pafch.  3  Jac.  B.  R.     Fairchild  v.  Gayer.  *u,du 

2.  Prefentation  may  deflroy  an  impropriation,  but  not  a  dona* 
tive,  becaufe  the  creation  thereof  was  by  letters  patents,  whereby 
land  is  fettled  to  the  parfon  and  his  fucceflbrs,  and  he  to  come 
in  by  donation;  per  Holt  and  Powell.  4  Salk.  541.  pi.  3. 
JUich.    1  Ann.  B.  R.    Ladd  v.  Widow, 

For  moap  of  Donatives  in  general,   fee  ^CeCetUatfon,  and 

Watfon's  Compleat  Incumbent. 
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(A)    Double  Plea.    What  is. 

I.  TN  account,  the  tenant  /aid  that  he  is  within  age,  and  vw 
X  within  age  at  the  time  of  the  receipt,  and  held  double,  but  this 
is  to  the  aftion*    Thel.  Dig.  214*   lib.  15.  capt  3.    f.  6.   cites 
Fafch.  16  E.  3.     Accompt,  52. 

2.  In  writ  upon  xhtfaiute  of  labourers,  the  defendant  /aid,  that 
he  was  the  apprentice  of  the  plaintiff  and  the  plaintiff  would  net  ia- 

JlruB  him  in  his  my/ltry,  but  beat  himg  judgment  of  the  writ,  and 
held  double,  by  which  he  held  him  to  this,  that  he  was  his  ap- 
prentice, and  not  his  fervant,  &c.  Thel.  Dig.  215.  lib.  15* 
cap.  3.  f.  20.  cites  Mich.  39  E.  3.  28. 

3.  Prior  would  have  avoided  the  fine  of  his  predece/fory  becaufe  he 
was  dative  and  removeable  ;  the  defendant /aid,  that  he  bad  the  moiety 
of  an  advowfonfor  the  annuity  in  demand,  and  al/o  that  he  had  a  com- 
mon/eal,  and  is  perpetual.  And  per  Thirn.  this  is  double,  viz. 
the  moiety  of  the  advow/on,  and  that  it  is  perpetual.  Br.  Double, 
pi.  128.  eites  11  H.  4.  69. 

4.  In  writ  upon  the  ftatute  fuppofing  the  fore/falling  to  be 
in  the  port  of  Cicefter ;  the  defendant  faid  that  the  port  of  Cicefer 
is  no  vill,  nor  hamlet,  nor  place  known,  (5V.  but  a  place  which  ex- 
tends  it/elf  into  divers  vills,  &c.  and  held  double  ;  by  which  die 
defendant  held  himfelf  to  this,  that  it  extended  itfelf  into  divers 
vills,  and  this  laft  plea  held  good.  Thel.  Dig*  215*  lib.  15. 
cap.  3.   f.  19.   cites  rafch.  7  H.  6.  24.  37. 

5.  If  the  king  confirms  TV.  N.  in  the  advow/on  of  D.  and  wills  by 
the  fame  patent  that  he  Jhall  not  be  thereof  vexed  nor  troubled,  and 
be  pleads  it  accordingly,  yet  this  is  not  double ;  per  Cur.  Br.  Dou- 
ble Plea,  pi.  117.  cites  32  H.  6.  21. 

6*  If  a  man  pleads  devi/e  of  goods,  and  that  he  took  them  by  com' 
mand  of  the  executor,  this  is  not  double;  for.  the  one  cannot  be 
without  the  other ;  for  the  devifee  cannot  take  them  without  com- 
mand to  take,  or  by  delivery  of  them  to  him  made.  Contrar0>f 
gift  of  goods ;  for  the  donee  may  take  them.  Br.  Double  Plea, 
pi.  140.  cites  37  H.  6.  30. 

7.  Several  caufes  of/ujpicion  of  felony  are  not  double ;  for  it  is 
only  a  conveyance  to  prove  the  caufe  to  arrefl  him.  Br.  Double, 
pi.  148.  cites  2  E.  4.  8. 

8.  Note,  per  Brian,  if  a  man  makes  two  attornies  in  one  and  the 
fame  ctlion  conjuntlim  £s*  divi/im,  they  ought  to  join  in  plea  ;   for 

if  they  /ever  in  pica  it  (hall  be  faid  double ;    quaere.     Br.  Double, 

pi.  156.  cites  12  H.  7.  10. 

9.  In 
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9.  In  cafe  againft  ajberiff;  the  plaintiff  declared  that  an  execution 
was  direcled  to  him,  by  virtue  whereof  be  had  taken  goods  to  the  value 
tf  the  debt,  and  had  fold  them,  and  had  not  returned  the  writ.  De- 
fendant *  demurred^  alleging  that  it  was  double  •,  but  per  Cur.  if 
the  one  matter  is  depending  on  the  other,  the  declaration  (hall  not  be 
double,  and  here  all  is  for  not  returning  the  writ.  Goldfb.  96. 
pi.  13.  Trin.  30  Efiz.     Matthew's  cafe. 

10.  Inducement  does  not  make  a  plea  double.  Goldfb.  88. 
pi.  13.  Pafch.  30  Eliz.     White's  cafe. 

1 1.  Whether,  where  the  words  in  a  deed  are  fuffcient  to  pmfs<a 
thing  byfeveral  means,  and  they  are  pleaded  generally  without  fhewing 
any  cleQion  which  way  the  thing  panes,  whether  this  be  a  double 
plea,  was  doubted.  Skin.  63.  pi.  7.  Mich.  34  Car.  2.  B,  R.  in 
cafe  of  Pauling  and  Hardy. 

12.  Where  matter  of  faff  and  law  is  affigned  for  error  it  is 
double,  and  plaintiff  may  have  advantage  of  it  on  a  demurrer, 
but  after  in  nullo  eft  erratum  pleaded  it  is  too  late.  Carta.  338. 
Hill.  6  W.  3.  B.  R.  Edmonds  v.  Probert. 

13.  Note,  By  the  beft  opinion,  that  where  a  man  fuppofes  i%£emait 
that  he  retained  a  carpenter  to  make  a  houfe,  and  that  the  carpenter 
affumed  to  do  it,  &c.  or  that  he  retained  fuch  afervant  toferve,  &c. 
to  which,  tffc.  thefervant  agreed,  this  is  not  double  j  for  it  is  no 
bargain  unlefs  both  parties  affent.  Br.  Double,  pi.  116.  cites 
11  H.  6.  18. 

14.  And  per  Newton,  a  man  may  aver  all  matters  agreed  in  an 
ajfumption  in  one  and  the  fame  afifan.  Br.  Double,  pi.  1 1 6.  cites 
11  H.  6.  18. 

15.  As  a  man  may  declare  of  all  the  covenants  in  one  and 
the  fame  indenture,  and  it  is  not  double ;  <jUod  non  negatur. 
Br.  Double,  pi.  n6.  cites  n  H.  6.  18. 

16.  Annuity  was  granted  proconftlio  &  auxilio  habend9;  theifc-  .    ^/^_ 
fendant  Jhewed  that  he  had  demanded  counfel  and  aid  of  the  plaintiff, 

who  was  a  phyftcian,  and  lye  would  not  give  it ;  and  it  was  held 
that  the  demand  de  confilio  &  auxilio  is  not  double  ;  for  the  one 
depends  upon  the  other.     Br.  Double,  pi.  20.  cites  41  E.  3.  6. 

17.  In  aflife  the  tenant  pleaded  fine  upon  grant  and  render  of  the  ■     r__ 
ance/hr  of  the  plaintiff  to  two  with  warranty,  and  that  the  one  releafed 
to  the  other,  who  infeoffed  the  tenant ;    judgment,    8rc.    and  relied 
upon  all  the  fine  and  warranty,  and  admitted.     Br.  Double,  pi.  38. 
cites  38  E.  3.  34. 

18.  So  of  a  deed  with  warranty,  Br.  Double,  pi.  38.  cites 
38  E.  3.  34.  # 

1 9.  Contra  it  is  faid  elfewhere  of  feoffment  with  warranty  ;  for 
the  feoffment  may  be  without  deed,  and  the  warranty  by  deed. 
Br.  Dduble^pl,  38.  cites  38  E,  3.  34. 

20.  In  afffe,  the  tenant  pleaded  the  deed  of  the  great  grandfather 
with  warranty  to  W.  P.  who  infeoffed  J.  who  infeoffed  the  tenant ; 
judgment,  &i.     The  plaintiff  faid9  that  after  this  his  great  grand- 
father 
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father  was  feifed,  and  died  feifed,  and  his  grandfather enterid,  and 
died  feifed,  and  he  entered  as  heir,  and  was  feifed,   and  diffeifed  by 
the  defendant,  and  relied  upon  the  dying  feifcd  of  his  great  grand- 
father, and  nevertheless  well,  and  otherwife  double.     Br.  Dou- 
ble, pi.  37.  cites  38  E.  3.  21. 

2i.  AJJife  of  rent ;  the  tenant  fold,  that  A.  brought  qfjifc  of  other 
land  againfi  B.  father  of  J.  which  deed  of  grant  of  the  rent  is  now) 

Jbewn,  and  recovered  the  land  and  damages,  and  took  elegit  for  execu- 
tion of  the  damages,  and  had  the  moiety  of  the  land  put  in  view  in  ex- 
ecution, and  pleaded  all  in  certain,  (as  he  ought,)  and  after  A.  who 
r  1 8  c  1  recovered  leafed  his  eflate  to  the  now  tenant,  and  after  B.  granted  the 
rent-charge  now  in  plaint  to  the  plaintiff  his  fan  and  he'r  apparent, 
and  after  B.  granted,  ratified,  and  confirmed  tj  the  now  tenant  for 
term  of  their  lives,  and  after  B.  by  his  deedjhewn,  &c.  releafed  all 
his  right  to  the  tenant,  and  warranted  the  land  to  him  and  died, 
and  fo  demanded  judgment,  becaufe  the  plaintiff  as  heir  of  B.  the 
grantor  is  bound  to  warrant  the  land  dif charged,  if  againfi  the  deed  of 
your  ancefior  afijife  ought  to  be,  and  averred  that  execution  is  not  yet 
incurred,  and  it  was  held  double,  viz.  the  execution  before  thecbarge9 
and  jhe  releafe  with  warranty,  by  which  he  relied  upon  the  releafe 
with  warranty.     Br.  Double,  pi.  87.  cites  31  AIT.  13. 

22.  In  aflife,  leaf e  for  term  of  life,  and  releafe  of  the  lejfor  with 
warranty,  was  admitted  for  a  good  plea,  and  it  was  not  excepted 
for  the  doublenefs ;   for  it  feems  that  it  is  only  conveyance,  but  the 
plaintiff  was  not  heir  to  the  warranty  ;    for  this  countervails  feoff-  % 
ment  with  colour.    Br.  Double,  pi.  142.  cites  37  H.  6.  16. 

23.  In  aflife,  the  tenant  pleaded  a  gift  in  tail,  and  confirmation  in 
fee,  this  is  double.   Br.  Double,  pi.  no.  cites  30  H.  6.  9  E.  4.  4. 

24.  In  affife,  the  tenant  pleaded  in  bar  that  J.  S.  was  feifed,  and 
leafed  to  A.  for  life,  and  after  granted  the  r ever/ion  to  his  father,  and 
the  tenant  attorned  and  died,  and  the  father  entered  and  died,  and  the 
tenant  entered  as  heir,  and  gave  colour  5  and  per  Cur.  this  grant 
of  the  reverfion,  and  the  entry  of  the  heir  upon  this  title,  are  doublet 
though  he  does  not  plead  it  as  a  dying  feifed  5  for  if  the  father 
was  diffeifed  and  died,  and  he  re-entered,  he  is  in  as  heir,  and  the 
entry  of  another  tolled,  and  fo  double,  by  which  he  relied  upon 
the  grant  of  reverfion.    Br.  Double,  pi.  29.  cites  9  H.  4.  4,  5. 

25.  And  there  it  was  agreed,  that  where  the  plaintiff  alleges  a 
dying  feifed  after,  and  the  tenant  alleges  a  continual  claim  in  bis  fa- 
ther, and  another  in  himfelf  after  the  death  of  his  father ',  it  is  dou- 
ble, by  which  he  held  him  to  the  claim  of  his  father.  Br.  Dou- 
ble, pi.  29.  cites  9  H.  4.  4,  5. 

26.  &  of  a  leafefor  life  and  a  releafe,  it  is  double ;  for  the  one 
of  the  matters  with  colour  to  the  plaintiff  makes  a  good  bar  ;  fo 
of  a  grant  of  the  reverfion  in  aflife,  and  after  the  tenant  furrendered^ 
emd  the  grantee  died  feifed,  this  is  double ;  for  the  dying  feifed  is 
fufficient.     Br.  Double,  pi.  no.  cites  30  H.  6.  and  911.4.4. 

27.  But  where  the  contention  is  between  the  heir  of  the  donor  or 
grantor,  and  the  tenant  upon  the  execution  of  thefeefimple,  there  be 
may  plead  both,  and  it  is  not  double ;  for  he  cannot- do  otherwife* 
fer.  Double,  pi.  ix  Ot  cites  30  H.  6\  and  9  H.  4.  4, 

28.  £1 
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28*  In  affife,  and  divers  ether  aclions  oftrefpafs\  two  defcents  are 
double ;  but  it  is  fa  id  there,  that  in  formedon  it  is  otherwife ; 
for  there  the  gift  only  is  traversable,  and  not  the  defcents.  I3r.  Dou- 
ble, pi.  16.  cites  33  H.  <S.  32. 

29.  In  q/Jife9  the  tenant  pleaded  fine  levied  by  the  ancefior  of  all  in 
deinandf  and  concluded  to  the  moiety ,  and  pleaded  recovery  or  releafe  of 
the  ancefior  of  the  wholey  and  concluded  to  the  other  moiety ;  judgment  if 
aflife,  and  it  was  challenged  for  doublenefs,  and  the  be  ft  opinion 
was  that  it  is  not  double,  unlefs  he  concludes  his  plea  to  the 
whole,  quod  nota,  by  which  the  plaintiff  patted  over  and  made 
title.    Br.  Double,  pi.  139.  cites  37  H.  6.  23. 

30.  A  (fife  by  two  of  the  office  of  clerk  of  the  crown  in  the  Chancery t 
and  to  one  the  defendant  faid  that  he  was  an  alien  born,  and  to  the 
ether,  that  there  was  nofuch  office,  and  per  Cur.  the  laft  plea  goes 
to  all,  and  therefore  both  make  it  double ;  for  the  laft  plea  goes 
to  both  the  defendants,  and  therefore  he  has  pleaded  a  plea  to 

both,  and  two  pleas  againft  the  alien  born,  by  which  he  amended    [  186  ] 
his  plea.     Br.  Dcuble,   pi.  152.  cites  7  £.  4.  29. 

31.  In   aflife,  the  tenant  faid  that  he  himfelf  was  feifed  till  by  Br.  Aflife, 
the  plaintiff  diffeifed,  againfl  whom  he  brought  affife  and  recovered,  jj'  3g2* 

this  plea  is  not  double,  per  Huffey  Ch.  J.  and  Fineux,  and  tot.  jink* 

Cur.  conceffit,  and  yet  he  alleged  fej/in  and  diffeifm,  and  alfo  a  1.8a«  P1*  **• 
recovery  ,•    but  the  one  is  conveyance  to  the  other.     Br.  Double,  £y  U«  "iSu 

pi.  95.  cites  9  H.  7.  23.  ges  in  the 

Exchequer  Chamber* 

Audita  S^ut. 
ret j. 

32.  In  audita  querela,  the  conufor  put  two  releafes,  the  one  ge-  Sodrftafance 
neral,  and  the  other  of  the  f urn  in  the  flat ute-mer chant,  and  there-  h  i*d:r.ture, 
fore  was  compelled  to  keep  to  one  \  for  each  grows  to  alL  ™f%j$*0f 
Br.  Double,  pi.  63.  cites  24  E.  3.  27.  h  double/ 

and  there- 
fore he  heJ<i  bira  to  the  indenture,  and  yet  it  feems  that  the  releafe  is  not  good  j  for  releafe  of  actions 
AaU  not  ferve  for  execution.     Br.  Double,  pi.  123.  cites  44.  E.  3.  36. 


33.  Avowry  for  rent  referved  between  three  fijlers  for  equality  of  ^vtn*"7' 
partition,  and  the  plaintiff  faid,  that  the  place  where  the  diflrefs 
was  taken  was  not  parcel  of  the  land  put  in  partition,  and  that  this  is 
in  the  feifin  of  the  king,  and  therefore  double  ;  per  Cur.  by  which 
he  took  the  feifin  of  the  king  by  prctefation,  and  the  other  matter  by 
plea.     Br.  Double,  pi.  2.  cites  2  H.  6.  14,  15. 

34,  Avowry  for  homage  and  20  s.  rent,  the  plaintiff  prayed  aid, 
and  the  plaintiff  and  the  prayee  joined  and  faid  that  one  A.  was 
feifed  of  the  feigtiiory,  whofe  e/tate  the  defendant  has,  and  one  B.  was 
feifed  of  the  tenancy  and  of  other  land,  whofe  eftate  the  prayee  has  in 
the  tenancy,  to  which  B.  the  faid  A.  then  lord,  releafed  all  his  right 
that  he  had  in  the  land,  rendering  1  d.  for  allfervices,  and  demanded 
judgment  if  for  fever al  fervkes,  &c.  and  not  double,  per  Martin,  viz. 
the  releafe  and  the  tenure  of  this  land  and  other  by  one  entire  fervice, 
becaufe  he  relied  upon  the  releafe,  judgment  if  for  fevcral  fer- 

vices, 
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vices,    &c   quod  admittitur,    &e.    Br.  Double,    pi.  4.  cites 
j  H,  6.  284 

35.  In  avowry  the  defendant  avowed  becaufe  J.  lord  of  the  mono? 
of  D.  was  feifed  of  the  fervices,   &c.  and  fine  fe  levavit  between  him 
and  one  P.  upon  conufance  of  right  come  ceo,  &c.  which  P.  granted 
and  rendered  to  the  /aid  J.  for  life,  the  remainder  over  to  the  avow- 
ant f  and  alleged  feifin  in  the  tenant  for  life  who  is  dead,   and  in 
him  in  remainder  who  now  avows ',  and  the  avowry  was  held  double* 
becaufe  he  alleged  a  feifin  in  the  lord  of  the  manor  in  fee,  and  two 
others,  the  one  in  the  lord  for  life,  and  another  in  him  in  the  remain- 
der, where  one  feifin  in  the  conufor  and  another  in  the  grantee  for 
or  in  him  in  remainder /offices  3    for  they  two  are  as  one  and  the 
fame  lord,  and   therefore   (hall   not  allege   it  in   both,  &c.  and 
therefore  he  amended  the  avowry.     Br.  Double,  pi.  14.   cites 
20  H.  6.  7. 
•  S.  P.  Br.        36"  Avowry  of  a  rent-charge,  the  plaintiff  faid,  that  after  the 
Double,        grant  the  avowant  and  %  were  feifed  in  fee,  and  enfeoffed  A*  B, 
pljixi.        w£p  enfeoffed  the  plaintiff ,  and  this  is  (ingle  plea  and  is  not  dou* 
3H.  6. 43.  bk,  viz.  the  *  feifin  2nd  feoffment  $  for  a  feoffment  cannot  be 
pleaded  without  feifin.     Br.  Double,   pi.  89.  cites  4  H.  7.  1 7. 

37.  &  in  writ  of  aiel,  to  fay  that  after  the  death  of  the  grand* 
father  the  demandant  him/elf  was  feifed  and  infooffed  him:  per 
Townfend,  Brian,  and  Haughes  J.  Br.  Double,  pL  89.  cites 
4  H.  7.  17. 
£  187  J  38.  Avowry  for  10/.  due  for  two  acres  of  land  of  the  defendant, 
the  plaintiff f aid  that  he  had  of  him  thefe  two  acres,  and  two  other  acres 
By  4/.  abfque  hoc  that  he  held  the  two  acres  by  iox.  and  therefore 
double  ;  per  Keble  5  for  he  ought  to  take  the  one  by  proteftation. 
Contra  per  Brian,  and  that  the  plaintiff  cannot  do  otherwife,  for 
the  falfe  avowry  of  the  defendant  (hall  not  prejudice  the  plaintiff. 
QjiKre.     Br.  Double,  pi.  93.  cites  8  H.  7.  5. 

39.  The  cafe  on  the  pleading  to  an  avowry  was  thus ;   A. 
feifed  of  the  place  where,    &c.    and  other  lands,   granted  to  the 
plaintiff  20  /.  per  ann.  in  fee  out  of  the  other  lands,  with  claufe  of 
diftrefs,  and  after  fold  the  lands  charged  to  the  defendant,  and  to  free 
them  of  this  incumbrance  granted  a  rent  of  20 L  per  ann.  out  of  the 
place  where,  &c.  to  commvacz  from  the  time  that  a  diftrefs  for  the 
20  /•  Jhould  be  taken  in  the  lands  charged,  and  Jhews  how  that  at 
fuch  a  day  a  diftrefs  was  taken ;  and  therefore,  &c.  in  bar  of  the 
avowry  they  come  and  traverfe  abfque  hoc  that  any  diftrefs  was  taken, 
for  rent-arrear,  &c.  to  this  they  demur  fpecially,  for  that  it  is  a 
complicated  traverfe,  whereas  it  fhould  be  a  point  (ingle,  and  that 
riens-arrere,  &c.  and  of  this  opinion  was  the  Court,  and  ordered* 
judgment,  nifi  they  re-plead  and  pay  cofts.     Skinn.  63.   pi.  & 
Midi.  34  Car.  2.  13.  R.     Amias  and  Chaplein. 

Champerty.        40.  In  champerty,  the  defendant  /aid,  that  the  plaintiff  in  tht* 

~*~~  -*  firft  fuit  for  whom  it  is  fuppofed  that  he  maintained,  was  an  alien  bom 

pertY  pa™6.   '*  Burgundy  out  of  the  king's  allegiance,  and  can  neither /peak  Englifo  , 

cites  S.  C.     or  Latin,  and  prayed  thii  defendant,  who  coulti  /peak  his  language,  t* 

obtain  him  men  of  law  to  be  of  his  counftl,   and  where  the  Jam* 

6  alien 
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alien  was  in  &bt  to  this  defendant,  be  granted  him  that  if  he  recovered 
in  thisfuit,  that  he  Jhould  be  paid  of  thefum  fo  to  be  recovered,  &(:• 
by  which  he  gained  him  counJel9  which  is  the  fame  maintenance,  &c* 
and  a  good  plea,  and  is  not  double j  quod  nota.  Br.  Double, 
pi.  58.  cites  15  H.  7.  2. 

41.  Confpiracy  againfl  two  becaufe  they  procured  A.  to  oufi  the    Con/piracy, 
plaintiff  cf  his  land,  againjt  which  A.  one  J.  N.  recovered  by  fcire  *    "V    ** 
facias,  by  which  the  plaintiff  loft  his  warranty,  and  the  procurement, 
and  the  recovery  was  not  adjudged  vicious  for  doublenefs ;  for 
the  procurement  without  doing  more  does  not  give  caufe  of  ac- 
tion,   fir.  Double,  pi.  157.  cites  42  E.  3.  1. 

42;  Covenant  for  otjfting  of  a  termor,  the  defendant  juftified  by  <     ■ »    -J 
claufe  of  re-entry  for  rcnt-arrear,  and  the  plaintiff  f aid  that  there  %  .A.u  the 
being  a  difcourfe  between  him  and  the  defendant,  that  the  defendant  Brooke  are 
Jhould  be  at  table  with  him,  and  Jhould  recoup  his  rentfecundum  rat  am,  as  here,  tat 
&C.  and  that  he  was  at  table  for  fo  long  time,  which  amounted  to  40  /.  **f  fa.me  '* 
of  the  rent,  and  as  to  4*.  he  tendered  it  to  the  defendant,  and  be  refufed  m 
and  entered,  and  this  difcourfe  and  the  tender  was  held  good,  and 
not  double ;  for  the  one  goes  to  part  of  the  rent,  and  the  other  to  the 
re/I.     Br.  Double,  pi.  27.  cites*  47  E.  3.  77. 

43.  In  writ  of  covenant,  a  man  may  allege  as  many  covenants 
broken  as  he  will,  and  it  is  not  double.  Br.  Double,  pi.  94.  cites 
9H.  7.  13. 

44.  Cttftom  to  tax  afumfor  reparation  of  a  church  by  affent  of  the  Br.  Cuf- 
parijbioners  was  not  held  double ,  but  the  affent  is,  the  effe£r,  and  t?m9>  PK  *•> 
the  cujfom  (hall  enforce  5  per  Thorp.     Br.  Doubie,  pi.  24.  cites  ST£E#S# 
44  E.  3.  19. 

45.  Debt  againft  executors  who  plead  plene  adminiftravit  isf  riens       Debt, 
enter  mains  the  clay  of  the  writ  pur  chafed  nor  ever  after,  this  is  *    "■»    — » 
not  a  double  plea  ;    for  affets  anfwer  all ;  quod  nota  ,    per  Cur. 

Br.  Double,  pL  3.  cites  3  H.  6.  4. 

46.  Where  a  man  Jhews  bill  of  40  L  to  the  collector  of  tenths,  and    [  188  } 
he  refufes  to  pay,  by  which  he  brings  debt,  the  collector  jball pkad  that  Br.  Taile 
writ  was  directed  reciting  the  a&  of  parliament,  becaufe  the  mayor  of  *  E*cJe- 
theflaple  had  lent  to  the  king  1 000/.  the  which  Jhall  be  firft  paid,  cites's.C* 
and  that  the  writ  commanded  him  to  pay  to  him  300/.  and  another  bill  accordingly* 
eame  to  him  by  another  of  1 00/.  before  the  hill  of  the  plaintiff  Jhewn, 
andbeydnd  400/.  he  has  not  any  thing  in  his  hands  to  pay ;  judgment 

&c.  and  the  'plaintiff  demurred,  and  therefore  was  barred,  and 
brought  writ  of  error ;  and  per  Cur*  the  plea  fball  be  good  and 
not  double  as  the  plaintiff  afligned,  viz.  the  act  of  parliament,  and 
that  he  had  only  400/.  For  the  400 1.  is  the  matter,  and  the  other 
is  only  the  recital  and  introducHon  ;  and  alfo  it  is  a  particular  a£b 
whereof  ftrangers  to  it  {hall  not  be  bound  to  take  conufan.ee  as  of 
a  general  a&    Br*  Double,  pL  74.  cites  37  H.  6.  15. 

47.  Debt 
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47*  Debt,  upon  obligation,  the  defendant /aid  that  he  it  lay  and  not 
lettered^  and  the  deed  was  not  read  to  him  by  other  days  of  payment ',  and 
alfo  that  hefealed  it  and  delivered  it  to  T.  N.  as  an  efcrow,  to  the  in- 
tent that  if  J.  N.  named  in  the  obligation  <would  feal  it,  then  to. 
deliver  it  as  his  deed,  and  if  not,  to  retain  it,  and  faid  that  J.  N« 
fealed  it,  and  yet  T.  delivered  it  to  the  plaintiff,  and fo  net  his  deed, 
and  is  not  double,  viz.  the  nient  literat9,  and  the  delivery  as  an  ef- 
crow, becaufe  he  concludes  non  eft  fa&um,  which  is  only  the 
plea,  and  the  other  is  but  evidence  ;  and  a  man  may  allege  20  mat- 
ters to  avoid  a  deed  when  he  concludes  non  eft  faBum  ;  quod  nota,  per 
Cur.    fir.  Double,  pi.  80.  cites  38  H.  6.  13. 

48.  In  debt,  the  plaintiff  counted  that  the  prior  of  J.  par/on  qfO* 
in  proper  ufe  leafed  to  him  for  Jix  years,  and  he  leafed  to  the  defendant 
for  four  years  rendering  rent,  ana  for  the  rent-arrear,  &c.     The  de- 
fendant faid  that  before  this  the  prior  leafed  to  W.  N.  for  1  o  years  the 
fame  year  ;  and  after  he  leafed  to  the  plaintiff,  and  after  W.  N.  fur- 
rendered,  to  which  the  prior  agreed,  and  after  leafed  to  the  defendant  fir 
ten  years,  and  that  the  vicar  is  endowed  of  thefmall  tithes,  and  leafed 
them  to  the  defendant  alfo,  and  the  plaintiff  would  have  taken  them,  and 
the  defendant  would  not  fuffer  him,  and  this  was  held  double,  viz. 
the  old  Icafe  and  the  endowment  of  the  vicar,  by  which  he  relied  upon 
the  old  leafe,  and  took  the  other  by  proteftation.     Br.  Double, 
pi.  34.  cites  9  H.  5.  8. 
lr.  Count,        49»  ^-be  plaintiff  comes  and  counts  upon  an  obligation  of  an  abbot, 
pi.  10.  cites  predeceffor  fealed  with  his  feal  only,  and  counts  how  the  thing  came  to 
*• c*  the  ufe  of  the  houfe,  and  yet  well  and  not  double.     Br.  Double; 

pi.  10.  cites  9  H.  6.  25. 

50.  Debt  upon  obligation  againft  executors ;  per  Danby,  the  de- 
ceased made  the  defendant  and  A.  bis  executors,  and  died,  after  whofe 
death  Alice  adminiftered  as  executrix,  to  whom  the  plaintiff  by  the 
deed,  &c.  releafed,  and  after  the  defendant  married  the  faid  Alice ; 
and  per  Pafton,  Afcue,  and  Port,  the  plea  is  not  double,  .viz.  the 
releafe,  and  that  he  has  another  executor ;  for  it  is  not  alleged  that 
A.  is  alive,  and  he  concludes  upon  the  releafe  to  the  atTion  ;  and  per 
Cur.  he  may  anfwer  without  abating  the  writ,  by  which  the  plain* 
tiff  faid,  that  not  his  deed,  &c.  Br.  Double,  pi.  52.  cites 
22  H.  6.  59. 

51.  Debt  upon  obligation  which  had  a  condition  that  if  the  defend- 
ant was  ready  when  hefbould  be  warned  at  D.  at  the  cofts  of  the  plain* 
tiff  to  account  and  to  pay,  that  then,  &c.  and  faid  that  he  was  not 
warned  to  come  at  the  cofts  of  the  plaintiff,  judgment,  &c.  per  Per- 
ley,  the  plea  is  double,  viz.  the  garnijhment,  and  the  coming  at  the 
cofts,  &c.  &  non  allocatur.  For  if  there  are  divers  conditions  in 
one  defeafance,  he  ought  to  anfwer  to  all.  Br.  Double,  pi.  124. 
cites  46  E.  3.  16. 

[  189  ]  52.  Debt  agaitift  an  abbot  upon  an  obligation  fealed*  with  the  covent 
•  Orig.  ftal,  the  defendant  faid,  that  the  abbot  imprifoned  the  prior,  and  me- 
sTp^ind  nace&  aH  *"e  ^umks  to  make  the  obligation,  by  which  they  made  it ; 
yet  the  im-  judgment  \  and  it  was  held  double,  the  imprifonment  and  the  tne- 
prifonnmt  nacc  \  by  which  he  held  him  to  the  menace  by  award  x  for  this 
******  12  goc. 
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goes  to  all  by  reafon  of  the  menace  of  all ;  for  the  greater  num-  »«no  p,ea> 
bet  fuffices.    «r.  Double,  pi.  54.  cites  15  E.  4.  1,  2.  b^ghT* 

againft  the  abbot  facceflbr  of  him  who  made  the  obligation,*  arid  Co  fee  that  tzvo  matters  (hall  be  double, 
though  the  erne  he  no  ples>  as  a  feoffment  with  warranty  in  aflifa ;  for  a  feoffment  only  is  no  pica,  and 
therefore  it  is  ufual  to  rely  upon  the  warranty  to  avoid  the  doublesefs.  fir.  Double,  pi.  i$\* 
cites  S.  C. 

53.  Debt  upon  obligation  of  to L  with  condition  to  pay  5  /.  the  de- 
fendant pleaded  payment  to  the  bailiff  of  the  plaintiff  by  his  command^ 
'which  came  to  the  ufe  of  the  plaintiff,  this  is  a  double  plea,  by  which 
he  relinquifhed  the  coming  to  the  ufe  of  the  plaintiffs  and  then  a 
good  plea;  quod  nota.     Br.  Double,  pi.  107.    cites  22  E.  4.  25. 

54.'  Debt  upon  obligation  of  40  /.  againft  D.  -who  faid  that  he  had 
paid  the  40/.  and  the  plaintiff  had  re-delivered  the  obligation  in  lieu  of 
acquittance,  and  after  the  plaintiff  re-took  it  with  force  and  arms, 
judgment  fi  a£tio.  Per  Vavifor  the  plea  is  double,  viz.  the  pay- 
ment and  the  re-delivery  of  the  obligation  in  lieu  of  acquittance.  Per 
Colow,  no  ;  for  it  is  purfuant,  as  to  fay  that  J.  N.  wzsfeifed  in  fee, 
and  enfeoffed  him,  this  is  not  double,  viz.  ihtfeifin  and  feoffment  are 
not  double.  Per  Keble,  it  is  fingle ;  for  it  fhall  not  be  faid  double, 
but  where  the  Court  fhall  be  inveigled  to  give  judgment  where 
the  one  part  is  found  with  the  plaintiff,  and  the  other  with  the 
defendant,  or  for  the  mifchief  where  the  plaint  anfwers  to  one 
part,  and  the  defendant  concludes  to  the  other,  and  here  there 
is  not  any  of  thefe  points ;  for  the  payment  is  only  for  one  con- 
formity of  the  plea,  and  the  one  may  depend  upon  the  other,  and 
that  payment  and  acquittance  is  not  double ;  quod  fuit  concefTum. 
Townfend  and  BriarPad  idem  ;  for  here  the  payment  is  not  iffuable 
nor  contrariant  to  the  re-delivery  of  the  obligation,  and  fo  by  all,  it  is 
not  double,  but  becaufe  the  .re-delivery  is  no  plea,  therefore  the 
plaintiff  recovered.     Br.  Double,  pi.  88.  cites  1  H.  7.  14. 

55.  Debt  upon  obligation  which  was  upon  condition  to  flcrnd  to  the  • 
arbitrement  of  J.  N.fo  that  he  made  it  and  delivered  it  to  the  parties  by 

fuch  a  day,  the  defendant  faid  that  no  arbitrement  ivas  made  nor  deli- 
vered before  the  day,  and  this  is  double,  per  tot.  Cur.  For  it  is  a 
good  plea  that  he  did  not  make  any  arbitrement  by  the  day,  and 
it  is  a  good  plea  that  he  did  not  deliver  the  arbitrement  before  the 
day.     Br.  Double,  pi.  90.  cites  5  H.  7.  7. 

56.  And  the  fame  quod  non  deliveravit  arbitrium  in  fcripf,  &c. 
where  the  fubmiflion  is  to  be  iii  writing.  Br.  Double,  pi.  90. 
cites  5  H.  7.  7. 

57.  And  ibid,  in  a  note,  debt  upon  indenture,  the  plain ti ft  counted 
of  fevered  covenants  broken,  and  not  double ;  for  the  defendant 
pleaded  all  performed,  and  the  plaintiff  fhall  fliew  one  broken  only, 
upon  which  the  iffue  fhall  be  joined.  Br.  Double,  pi.  90.  cites 
JH.7.7.      \ 

58.  Debt  againft  afucceffor  of  an  abbot,  he  counted  of  the  obJigat  on 
tf  the  .predeceffor,  and  of  axontrafl  which  came  to  the  ufe  of  the  houfe, 
this  is  double.     Br-  Double,  pi.  161.  cites  10  II.  7.  21. 

59.  One  aBion  of  debt  was  brought  on  two  bonds,  and  «he  de- 
fendant pleaded  non  funt  facia,  or  p£r  minas  5  and  adjudged  good 
by  one  plea.    Nov,  J  32.    Denton's  cafe. 

Vol.  IX  P  60.  YOxcn 
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f^*  60.  Where  *  man  pleads  two  deeds  of  the  ancefior  of  the  plaintiff, 

though  none  of  them  (hall  be  a  bar  by  itfelf,  yet  it  (hall  be  double 
and  infufficient.    Br.  Double,  pL  78*  cites  21  H.  7.  10. 

Deftent.  *  <fi.  Note  per  Brian  &  Cur.  that  two  def cents  of  one  tot/ (hall  be 
"  _>  ~  ^  double ;  for  a  man  cannot  trayerfe  the  gift  where  there  was  fuch 
(pur)f^d f0  g^  *n  &&  »  anc*  l*  ^c  traverfes  the  one  defcent,  the  other  may 
•reaii  the     tely  f  upon  the  other.    Br. Double,  pi.  154.  cites  20  £•  4*  3. 

cditiona. 


62.  Detinue  of  charters,  the  plaintiff  counted  of  a  bailment  made  by 

his  father  to  re-bail  to  hint  or  his  heirs,  and /hewed  bono  the  land  wot 

given,  by  his  ancefior,  whofe  heir  he  is  in  tail,  and  that  the  reverfion  is 

reverted  to  him  as  heir  by  the  death  of  the  tenant  in  tail  without  iffue  / 

and  this  is  double  by  three  juftices,  viz.  the  bailment  to  re-bail  to 

him  or  his  heirs,  and  the  title  to  the  land,  by  which  he  relinquifbed 

the  def  cent  of  the  reverfion.     Br.  Doubk,  pi.  7.  cites  9  H.  6.  4. 

J  S.  P.  per       63.  Note,  that  in  detinue  of  charters  the  plaintiff  counted  bow 

Br?Double     ^      ^  was  ^lvere^ to  the  defendant  to  enfuro  the  efiate  of  the  lana\ 

pi/45,  cite's  and /aid  that  be  is  heir  to  the  land9  &c.  This  is  not  double.  $  Contra 

19  H.  6.  xi.  if  he  had  faid  that  the  deed  had  been  delivered  to  re-deliver  to  the 

plaintiff,  and  that  he  is  heir  to  the  land  ;  for  this  is  two  titles,  nota 

differentiam.    Br.  Double,  pi.  8.  cites  9  H.  6*.  14. 

64.  In  detinue  the  garni/bee  came  and /aid  that  the  two  obligations 
in  demand  were  delivered  to  the  defendant  upon  condition,  that  if  the 
plaintiff  and  garni/bee  food  to  the  arbitrement%of  the  defendant,  and 
if,  &c.  that  then  eachjbould  have  his  oivn  obligation,  but  otherwife 
if  any  broke  the  award,  and  the  other  performed  it,  that  be  who  per- 
formed itfbould  have  both,  and  that  they  awarded  that  the  plaintiff 
fbould  recover  the  profits  of  a  manor  from  Midfummer  to  Michaelmas, 
.    and  fbould  pay  10  marls  to  the  faid  garni/bee,  and  that  the  plaintiff 
fbould  make  partition  of  the  fame  lands  and  fuffer  the  garni/bee  to 
chufe  bis  moiety,  and  the  plaintiff  jball  have  the  other  moiety,  mdfaid 
.  that  W.  the  plaintiff  did  not  mate  the  partition,   nor  did  be  pay  the 
10  marks,  and  prayed  delivery  of  the  obligation.    Per  Newton, 
Pafton,  &  Cur.  the  plea  is  double,  the  one  that  the  plaintiff  did 
not  make  a  partition,  the  other  that  the  plaintiff  did  not  pay  to  the 
garni/bee  the  10  marks  j    for  both  entitles  the  garni/bee  to  the  writ- 
ings.   Br.  Double,  pi.  48.  cites  21  H.  <5.  18. 
Dal.  30.  <$£.  In  detinue  for  goods  bailed  die  defendant  pleaded,   that 

hdd9accordl  ^er  *^e  bailment  plaintiff  married  J.  S.  who  during  the  efpoufals 
ingiy— "  releafed  to  the  defendant,  and  held  by  all  the  juftices  not  to  bo 
s.c.  cittd  double,  for  he  could  not  plead  the  refufal  without  (hewing  the 
marriage.  Mo.  25.  pL  85.  Pafch.  3EUZ.  B.  R.    Audley>«  cafe* 
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66*  In  dower  the  tenant  faid  that  be  bad  nothing  but  in  ward  with 
W.  N.  of  the  grant  ofG.of  whom  tha  ancefior  of  the  infant  Jon  of 
the  baron  held  in  chivalry,  &c.  Pet  Hals,  the  plea  is  cfouble,  one 
that  he  has  nothing  but  in  ward,  and  the  other  that  he  held  Jointly, 

and 
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and  becaufc  if  he  (ball  be  compelled  to  hold  tQ  the  tfne,  he  at 
another  time  (hail  lofe  the  other,  therefore  for  the  mifcbiff,  he 
Aall  haye  the  pleas  per  tot.  Curv  Br.  Double,  pi.  33.  cites 
9  H.  5.  4. 

67.  Entry  fur  diffeifin  made  to  C.  his  couftn,  whofe  heir  he  is,  viz.      &mtr3> 
C  was  the  daughter  of  T.  Jijler  of  the  demandant l,  the  tenant  faid  ^ ""« ^  ** 
that  J*  brother  of  the  demandant,"  nvhofe  heir  the  demandant  is,  was 

feifed  in  fee,  and  gave  to  T.  and  A*  in  tail  between  whom  C.  was 
iffue,  and  C.  died  without  heir  of  her  body,  and  J.  your  brother  en- 
tered as  in  Ms  reverfion  and  infeoffed  the  tenant,  and  after  by  his  deed 
releafed  to  us,  judgment  if  againft  the  deed  comprehending  war- 
ranty, &c.  and  becaufe  he  relied  upon  the  deed  with  warranty, 
therefore  good,  nofwithftanding  that  he  alleged  tail  where,  the.  [  %gi  1 
demandant  demanded  fee-fimple,  and  the  feoffment,  and  releafe 
frith  warranty.     Br,  Double,  pi.  65.  cite9  24  E.  3.  75. 

68.  Entry  in  nature  of  qffife,  defendant  pleaded  that  he  is  in  by  Tfad.  Dig. 
leafe  for  40  years  of  the  leafe  of  the  predecefjhr  of  the  plaintiff  by  in-  ai5«  lib-«5> 
denture,  and  fi  has  he  nothing  but  for  term  of  years,  and  that  the  ^^irin?* 
demandant  bimfelf  is  feifed  of  the  franktenement,  judgment  of  the  S.  Cf 
writ,  and  per  tot.  Cur.-  this  is   a  double  plea,  viz.  leafe  by  in- 
denture* and  that  the  plaintiff  bimfelf  is  feifed  of  the  franktenement. 

far  if  the  plaintiff  anfwers  to  the  leafe,  the  other  may  demur  be* 

caufe  he  does  not  deny  but  that  he  himfelf  is  tenant  of  the  frank? 

tenement ;  and  if  he  anfwers  to  the  franktenement,  the  other, 

may  likewifc  rely  upon  the  leafe  by  indenture,  which  is  eftoppel ; 

fcy  which  he  was  awarded  to  hold  him  to  the  one,  and  fo  he  did,  viz. 

that  the  plaintiff  himfelf  is  tenant.    Br.  Double,  -pi.  68.  cites 

4  H.  6.  27, 

70.  Entry  in  nature  of  an  offife  in  1 00  acres  of  land ;  the  tenant 
faid  that  be  bad  common  there  appendant  to  bis  manor  of  B.  by  which 

be  put  his  beafts  in,  abfque  boc  that  he  claimed  any  thing  but  the  com- 
mon* and  abfque  boc  that  he  had  other  poffejjion  or  ejlatt  in  the  land, 
andtbatW.Nj,  was  tenant  the  day  of  the  writ  purchafedy  and  yet  is, 
not  named  in  the  writ ;  judgment  of  the  writ  j  and  peT  Cottef- 
snore  J.  it  is  a  good  plea,  and  not  double ,  for  the  common  is 
nothing  to  the  purpofe,  and  the  plea  is  nfpecial  nontenure,  and 
the  common  is  mentioned  to  prove  his  entry  into  the  land  to  ufe  his 
common,  and  not  to  have  franktenement  in  the  land,  by  which  the 
plaintiff  i*parled[.     Br.  Double,  pi,  44.  cites  8  fi,  6.  33, 

wa^^auasa^^oa^f^f^^ta^ 

9jt.  Ef cheat  upon  feifn  of  A.  fuppofing  that  he  died  without  heir;  Efcbrat. 
the  tenant  faid  that  Af  had  iffue  t%.  who  entered  and  endowed  the 
feme  of  A,  and.  after  releafed  to  Jber9  whofe  releafe  the  tenant  has  $ 
judgment,  &c.  And  by  the  bell  opinion  the  plea  is  double ;  for 
£he  f*i/fa  rf  *b*  heir  goes  to  the  writ,  and  the  releafe  conveyed  the 
fight,  and  got/  to  the  bar,  by  which  he  relied  upon  the  laft  feifin 
jrf  K*  the  heir  of  A.  to  which  the  demandant  faid,  that  the  faid 
/L  had  no  fuch  daughter  as  K.  whp  fyrvived,  &c.  Br.  Double^ 
pL  ISP-  P**?  II  H.4,  jo, 
r      ?  P  %  1%,  Trefpaf* 
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&.  C.  cited 
a  Lutw. 
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cafe  of  Pell 
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72.  Trefpafs  of  forcible  entry;  the  defendant  faid  that  J.  toot 
feifed,  and  gave  to  his  father  in  tail,  who  died  feifed,  and  the  land 

depended  to  him,  and  he  entered  and  was  feifed  till  by  the  plaintiff 
diffeifed,  upon  whom  he  entered ;  per  Littleton,  the  plea  is  double, 
viz,  the  gift  and  defcent,  and  Laicon  and  Prifot  contra ;  for  it  is 
fufficient  to  fay  that  he  was  feifed  till  by  the  plaintiff  diffeifed, 
upon  whom  he  entered,  and  cannot  fay  feifed  in  tail  without  firming 
how,{  and  therefore  the  rcfidue  is  only  conveyance  to  it.  Br.  Dou- 
ble, pi.  18.  cites  3  H.  6.  15. 

73.  Contra  in  affife,  and  then  if  he  Jbews  fpecially  how  he  was 
feifed  by  tail,  as  here,  the  plea  is  not  the  better,  and  one  anfwer 

may  make  an  end  of  all,  viz.  ne  dona  pas  ;  by  which  the  plaintiff 
replied,  and  the  defendant  imparled,  &c.  Br.  Double,  pi.  18. 
cites  3  H.  6.  35. 

74.  In  forcible  entry,  the  defendant  jufiified  his  entry  by  gift  to 
J' for  life,  the  remainder  to  his  father  in  tail,  who  was  feifed,  and 
died  feifed,  and  he  entered  as  heir  in  tail;  the  gift  in  tail  and  the 
defcent  is  double,  therefore  he  ought  to  take  the  one  by  protefta- 
tion,  and  the  other  by  matter  in  fa&,  quod  fuit  conceffumj  per 
Hody  and  Pafton,  but  it  is  not  argued.  Br.  Double,  pL  129. 
cites  9  H.  6.  13. 

75.  Trefpafs  upon  the  ftatute  of  forcible  entry:  the  defendant 
alleged  bar,  and  the  plaintiff  alleged  defcent  (0  him  to  avoid  the  en- 
try of  the  defendant,  and  he  avoided  it  by  continual  claim  made  by  his 
predeceffor,  and  bv  himfelf ;  per  Port,  the  plea  is  double  ;  tor  if 
the  anceftor  died  in  the  life  of  your  predeceffor,  then  your  claim 
is  void,  and  if  he  died  in  your  time,  then  the  continual  claim  in 
the  time  of  your  predeceffor  is  not  good ;  by  which  he  alleged 
continual  claim  in  his  time  only,  and  that  the  anceftor  died  in 
his  time,  and  then  well ;  quod  nota ;  and  otherwife  double. 
Br.  Double,  pi.  50.  cites  22  H.  6.  37. 

76.  In  formedon,  the  tenant  pleaded  a  fine  of  the  ancefior  upon  co» 
nufance  of  right  with  warranty,  and  not  double,  nor  was  the  te- 
nant compelled  to  rely  upon  the  one  by  award ;  for  it  is  only  one 
intire  deed.     Br.  Double,  pi.  25.  cites  46  E.  3.   14. 

77.  In  formedon,  the  tenant  J aid  that  the  donee  was  feifed  in  fee 
till  by  the  donor  diffeifed,  and  after  the  donor  married  the  donee  to  his 
daughter,  and  gave  to  him  in  tail,  and  compelled  him  by  menace  to  take 
the  gift 9  ivhofe  eflatethe  tenant  has,  and  fo  remitted  to  the  feefimple; 
judgment,  &c.  and  per  Culpepper  and  Martin,  the  plea  is  dou- 
ble, viz.  the  diffeifm  and  remitter  by  reprifal,  and  the  taking  by 
menace ;  contra  per  Hank,  and  that  the  <iiffeifin  and  reprifal  is 
the  effeft.  Brook  fays,  contrarium  videtur  lex.  Br.  Double, 
pi.  31.  cites  12  H.  4.  19. 

78.  In  formedon  in  defcender,  the  plaintiff  declared  of  a  gift 
in  tail  to  his  father  who  died,  and  that  the  land  defcended  to  de- 
mandant's elder  brother,  who  alfo  died  without  iffue.  The  te- 
nant pleaded  that  the  elder  brother  had  iffue  a  daughter,  who  levied 
a  fine  to  him,  and  he  relied  upon  the  fine  and  the  proclamation. 

I: 
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tt  was  obje&ed  that  this  plea  was  double,  that  the  one  is  the  ifllre, 
and  the  other  is  the  fine.  But  per  Cur.  fince  he  cannot  come  to 
the  one  without  {hewing  the  other,  it  (hall  not  be  double ;  be- 
fidcs,  here  he  relies  upon  the  eftoppel.  Gouldfb.  88.  pi.  13. 
Pafch*  30  Eliz.    White's  cafe. 

79.  Where  a  plea  include  double  matter,  as  garnijbment  by  Garuifi- 
thefberiff  to  levy  a  fine,  and  garnijbment  by  the  party,  this  is  dou- 
ble,   though  one  Jball  not  be  material,     Br.  Double,  pi.  127.  cites 
.11  H.  4.  18.  per  Thirn.  and  Culpeper. 


ment. 


80.  In  juris  utrum  the  tenant  /aid,  that  his  father  was  feifed  and  7 
£edjeifedy  and  the  predecejfor  of  the  plaintiff  abated,  agaittft  whom  he  ' 
recovered  in  mortdancejlpr  and  entered,  and  fo  this  is  his  lay-fee,  and 
not  the  franialtnoigne  of  the  plaintiff;  and  this  is  not  double,  per 
Cur.  viz.  the  recovery  and  the  lay  fee,  &c.  for  he  ought  fo  to  con- 
clude, becaufe  it  is  a  writ  of  right  in  its  nature,  and  fo  in  writ  of 
right  if  he  pleads  a  recovery  he  fhall  conclude,  and  fo  has  he  more 
than  mere  right.     Br.  Double,  pi.  1.  cites  19  H.  8.  7. 


urn 
trum. 


nance. 


81.  In  maintenance,  the  defendant  juflified  as  attorney  of  the  plain-  Matnte- 
tiff,  and  the  plaintiff  faid,  that  the  gave  10  s.  to  one  jury,  and  10/. 
to  another y  to  give  yerditl  for  his  client,  apd  it  is  not  double,  per 
tot.  Cur.  becaufe  all  does  not  prove  but  one  fpecial  matter  /  quod 
nuror  I    Br.  Double,  pi.  114.  cites  11  H.  6.  10. 


82.  In  monftraverunt,  the  defendant  /aid  that  he  held  of  a  manor  Monftrave- 
in  the  fame  vill,  which  isfub  titulo  terra  epifcopi  de  E.  tempore  E.  regis  r*nt%_         . 
iff  confefforis,  and  not  in  the  manor  of  the  fame  name  contained  in  the    r  101  1 
book  of  Doom/day,  fub  titulo  terra  regis,  and  that  the  plaintiffs  held  of    "" 

him  at  willy  and  it  was  held  double  matter ;  for  each  of  them  is  a 
good  bar*     Br.  Double,  pi.  19.  cites  40  £•  3.  45. ' 

83.  In  replevin,  avowry  is  made  for  rent  referved  upon  equality  of   Apt**-*- 
partition  made  between  two  coparceners  ;  the  plaintiff  faid  that  there       ~-   '-* 
were  three  coparceners,  and  the  third  was  extra  patriam  tempore  par- 
titionist and  returned  within  age  and  entered,  by  which  they  made 

pew  partition,  &c.   and  the  re-entry  and  new  partition  were  fuffered 

by  award,  and  the  plea  fingle ;  nota.     Br.  Double,  pi.  62.  cites 

24  E.  3.  52. 

84-  In  replevin,  the  defendant  faid,  that  the  property  of  the  beqfls  Thel.  pij> 

is  in  another,  and  that  he  took  them  in  another  vill :    and  this  is  \l^\'\\\ 

double  i  quod  nota.    Br.  Double,  pi.  21.  cites  42  £.  3.  18.  cite's^aE^! 

19.  s.  c. 
that  the  defendant  was  compelled  to  hold  himfelf  to  the  one*  But  in  replevin,  as  to  one  ox,  the 

defendant  faid,  that  the  property  was  to  aftranger,  and  as  to  another  ox,  that  be  took  it  in  another  place, 
ami  in  another  vill,  &c.  And  this  laft  plea  was  held  double  5  for  the  one  part  of  the  plea  goes  to  the 
place,  and  the  other  to  the  vilJ.     Thel.  Dig.  2?4«  lib.  15.  cap.  3.  f.  16.  cites  Mich.  9H.  6.  39. 

85,  In  replevin,  the  demandant  avowed  by  two  avowries  upon  the  Br»  Atow- 
plsnntiff  for  two  feveral  tenures  of  two  acres y  &c.  as  upon  tenant  of  2k  Ps.  C. 
furfiwpUy  and  the  defendant  faid  that  the  father  of  the  defendant, 

P  3  whofe 
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ivhofe  heir,  &e.  gave  them  to  hint  in  tally  to  hold  by  out  and  thefatSt 
tenures  judgment  of  the  avowry  fuppoftng  two  feveral  tenures,  and 
it  is  not  double!  viz.  the  tenure  of  fee-tail,  and  the  intire  tenure ;  be* 
caufe  he  relied  upon  the  loft*    Br*  Double,  pi.  12.  cites  9  H.  6. 26. 

86.  In  replevin,  if  a  man  plead/  two  matters  to  the  avowry^  if 
which  the  one1  goes  in  the  abatement  of  the  avowry  to  prove  that  they 
ought  to  have  made  another  manner  of  avowry,  and  the  other  mot* 
ter  goes  in  bar  of  the  avowry,  this  is  double.  Br.  Double,  pi.  158. 
cites  35  H.  6.  51. 

87.  In  replevin,  where  the  defendant  ought  to  have  gaged  deliver* 
Once,  he  /aid,  that  the  be  aft s  died  in  default  of  the  plaintiff,  where  the 
defendant  dift rained  forfuch  caufe,  and  put  them  in  open  pound)  &c 
the  plaintiff  faid  thdt  the  defendant  efloigned  them  to  a  place  unknovm, 
and  there  they  died  in  default  of  the  defendant  /  &  non  allocatur  \  for 
it  fuiRccs  to  fay  that  he  efloigned  them  only,  which  Jball  be  intended 
out  of  the  county,  &c.  and  it  is  fufficient  to  fay  that  they  died  in 
default  of  the  defendant ;  quod  nota,  per  Cur.  therefore  two  mat- 
ters.   Br.  Double,  pi.  91.  cites  5  H.  7.  9. 

88.  In  replevin,  the  tenant  in  tail  of  a  rent  purchafed  the  land 
and  made  a  feoffment  in  fee  of  land  difcharged  with  'warranty,  and 
died,  and  affets  is  defcended,  the  iffue  in  tail  was  vouched  for  the  rent, 
and  this  matter  is  pleaded  in  bar  of  the  avowry  *,  and  becaufe  he 
did  not  Jhew  whether  the  anceftor  who  made  the  feoffment  with  war- 
ranty  was  anceftor  collateral  or  lineal,  therefore  per  Cur.  die  bar  U 
ill,  and  \\  Jhall  be  intended  anceftor  collateral  /  per  Vavitor  J.  and 
then  this  and  the  affets  afe  double,  and  he  ought  to  have  rehearfed 
the  warranty,  or  upon  one  of  them.  Br.  Double,  pi.  78*  cites 
ax  H.  7«  10. 

Aefumnbas.  8p.  Refummons  upon  writ  of  ward  againft  executors,  who  pad 
that  the  heir  was  of  full  age  in  the  life  of  teftator,  and  that  they 
have  fully  adminiftered  /  and  Wilby  awarded  the  plaintiff  to  anfwer 
to  the  laft  pka,  and  awarded  that  the  plaintiff  fhould  recover  the 
ward,  and  that  they  try  the  iffue  of  fully  adminiftered  for  damages. 
Br.  Double,  pi.  61.  cites  24  £•  3.  49, 

^uarttfteit.  *  90.  Quart  ejecit  infra  terminum  againft  B.  that  C«  wasfeifed 
^-  ~-~x-  and  leafed  to  him  fir  10  years,  and  B.  ejeBed  him:  Port,  faid,  mat 
L  l94  1  C.  leafed  and  entered,  and  enfeoffed  us%  and  after  the  plaintiff  made  a 
regrefs,  and  after  furrendered  to  us,  and  we  entered,  which  is  the  fame 
ejeBmenU  And  per  Newton  and  others,  the  plea  is  not  double, 
viz.  the  leafe,  and  the  feoffment,  and  the  regrefs  of  the  tenant,  and 
after  .the  furrender  $  for  he  cannot  come  to  plead  the  furrectder 
without  conveying  the  reverfton  to  himj  quod  nota,  Br.  Double, 
pL  45.  (bis)  cites  19  H.  6*  55,  56*, 


Aectrd 


mrt* 


91.  In  recbrdare,  the  leffor  avowed  for  a  fine  for  alienation  nude 
hy  his  tenant;  the  tenant  pleaded  that  the  lord  was  feifed  of  the  famt 
land  within  time  of  memory,  and  by  deed  aliened  to  R.  wbofe  eftate 
the  plaintiff  has,  to  hold  to  him  by  certain  rent  and  fervices  pro  om* 
nibus  fervkiis  et  demand*  5  and  this  held  doubk,  viz,  the  unity  of 

pofeffofff 
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poffeffion,  and  the  deed  to  bold  ut  fupra ;  and  jet  he  cannot  plead 
the  gift,  but  he  ought  to  allege  the  feifin  in  the  donor  pr  feoffor ; 
nor  can  a  man  plead  a  deed  of  feoffment  with  warranty,  but  he 
fliall  mention  both,  but  he  ought  to  rely  upon  the  warranty  only, 
or  rely  upon  the  deed  of  gift  in  the  cafe  fupra  only,  and  then  this 
is  not  double;  quod  nota;  per  Hank.  &  nemo  negavit.  Br. 
Double,  pi.  32.  cites  14  H.  4.  5. 

92.  Scire  facias  out  of  a  fine  by  which  W.  and  K.  bis  feme  gave  SdreFaehs* 
$0  M.  in  tail 9  faving  tbe  reverfion  to  K.  and  his  heirs,  ofwbofe  inhe- 
ritance the  land  was,  and  that  W.  (Red,  and  K.  married  R.  and  [M .] 
died  without  iffue,  by  which  R.  and  K.  brought  tbe  fcire  facias  to  ex- 
ecute the  fine,  the  tenant  faid  that  W.  and  K.  were  feifed  as  in  their 
reverfion  after  the  death  of  M*  and  enfeoffed  T.  wbofe  efiate  he  has  ; 
judgment  fi  a£tio  ;  perWich.  the  plea  is  double,  viz.  feifin  by  the 
,  rererfion  after  the  tail  determined,  which  is  execution,  and  alfo 
feoffment  after ;  per  Thorp,  the  feoffment  is  the  fubftance,  and  the 
feifin  is  only  conveyance,  by  which  anfwer.  Br.  Double,  pi.  36. 
cites  38  E.  3.  16. 

-  93.  By  which  the  plaintiff  faid  that  another  time  be  recovered  upon 
fcire  facias  upon  tbe  fame  fine  againfi  tbe  fame  tenant,  and  after  tbe  ex- 
ecution be  enfeoffed  the  fame  5T.  upon  condition,  and  for  the  condition 
broken  he  entered,  and  the  now  tenant  brought  writ  of  difceit,  and  re- 
verfed  tbe  firjl  judgment  and  execution,  after  which  he  was  not  warned 
and  entered,  and  now  the  plaintiff  brought  other  fcire  facias  ;  per  Belk* 
the  plea  is  double,  one  that  the  feoffment  is  undone  by  the  condition, 
and  another  that  his  feifin  is  undone  by  writ  of  difceit;  per  Finchden, 
the  concluiion  is  all  upon  the  feoffment,  by  which  other  paffed 
over,    Br.  Double,  pi.  36*  cites  38  E*  3. 16. 


94.  In  trefpafs,  the  defendant  faid  that  the  franktenement  belonged     *"!}*!*• 
toafiranger  who  leafed  to  him  for  five  years,  which  yet  endure,  by  »     — 
which  be  entered  and  did  the  trefpafs  ;  judgment,  &c.     Godred  faid 

the  plea  is  double,  viz.  the  franktenement  is  in  a  ftranger,  and  he 
has  a  leafe  for  five  years,  but  tot.  Cur.  contra  eum  j  for  the  leafa 
is  only  conveyance.    Br.  Double,  pi.  6.  cites  3  H.  6,  50. 

95.  Trefpafs  upon  the  ftatute  of  foreftalling  at  the  port  of  C. 
Pafton  faid  there  is  nofuch  vill,  hamlet,  or  place,  known  out  of  the 
vill  and  hamlet,  but  is  a  place 'which  extends  into  divers  vills,  viz.  ' 
into  A.  B.  and  D.  Per  Strange,  this  is  double,  viz,  nofuch  vill  or 
place,  &c.  and  alfo  that  it  is  a  place  wbkb  extends  into  divers  vills,  &c. 
Br.  Double,  pi.  40.  cites  7  H.  6.  22. 

96.  In  trefpafs  the   defendant  pleaded  arbitrentent,    &c.   who    [  195  } 
awarded  that  hejbould  pay  10/.  to  the  plaintiff  in  fatisfaclion  of  the 
trefpafs,  which  be  has  paid;   judgment  and  the  plea  good,  and 

not  double,  viz.  the  arbitrentent  and  the  payment ;  for  the  one 
v&purfuant  upon  the  other;  for  per  Martin,  arbitrement  is  no 
plea  if  he  does  not  plead  it  performed,  or  fays  that  he  has  been 
at  all  times  ready,  aw}  yet  is,  &c,     Br.  Double,  pi,  43.  cites 

V  4  97*  II* 
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97.  In  trefpafs  the  defendant  pleaded  his  franktenemeni ;  the 
plaintiff Jball  not  fay  that  before  this  J.  N.  was  fifed  and  enfeoffed  A. 
who  enfeoffed  the  plaintiff ',-  for  it  fuffices  to  fay,  that  A.  was  feifed 
in  fee  and  enfeoffed  the  plaintiff,  &c.  Br.  Double,  pL  131. 
cites  19  H.  6.  32. 

98.  Trefpafs  quare  filium  fuum  et  h&redem  rapuit  et  abduxit  apud 
D.    Defendant  /hewed  by  protejlation  that  he  had  re-delivered  the  in- 
fant, and  for  plea,  that  the  plaintiff  married  Jane  P.  and  had  iffue 

the  fin,  and  J,  died,  and  after  it  was  noifed  in  the  country  that  the 
plaintiff  was  dead,  and  that  the  defendant  as  prochein  amy  of  the  in- 
fant, faw  the  infant  in  ward,  fciL  ill-governed  and  out  of  good  ward9 
in  negligence  of  N.  his  nurfe,  by  which  he  took  the  infant  as  lawfully 
he  might,  &c.  and  it  is  not  double,  fcil.  that  he  is  prochein  amy, 
and  that  the  infant  was  ill-governed ;  for  the  one  depends  upon  the 
ether,  but  if  he  had  not  taken  the  re-delivery  by  proteftation  but 
for  plea,  then  it  had  been  double.  Br.  Double,  pi.  47.  cites 
21H.  6.  15. 

99.  Trefpafs  of  a  clofe  broken  and  grafs  fpoiled,  the  defendant 
pleaded  his  franhtenement ;  the  plaintiff  faid  that  to  this  ne  (hall 
not  be  received  5  for  the  father  of  the  plaintiff  whofe  heir,  &c.  en- 
feoffed him  with  warranty  by  the  deed  which  be  Jhewed,  &c.  Judg- 
ment if  againft  the  deed  of  his  anceftor  which  comprehends  war- 
ranty he  (hall  be  received  to  fay  that  it  is  a  franktenement.  The 
defendant  faid  that  R.  N.  was  feifed  in  fee,  and  enfeoffed  him  and 
his  father  and  to  the  heirs  of  his  fin,  and  the  father  enfeoffed  the 
plaintiff,  by  which  he  entered  into  the  one  moiety  in  the  life  of  the  fa- 
ther by  alienation  to  his  diftnheritance,  and  into  the  other  moiety  he  en- 
tered after  the  death  of  the  father  for  the  diffeifm  of  this  moiety:  per 
Newton,  the  plea  is  double ;  for  if  any  of  the  iffues  are  found 
for  the  defendant  the  plaintiff  (hall  be  barred ;  for  if  he  enters 
into  a  moiety  only,  then  the  plaintiff  is  tenant  in  common  with 
the  defendant,  and  one  tenant  in  common  or  joint-tenant  cannot 
have  adion  againft  the  other.     Br.  Double,-  pi.  51.  cites  22  H.  6. 

100.  By  which  the  defendant  pleaded  as  above,  and  alleged  the  entry 
.    into  the  whole  in  the  life  of  the  father,  and  the  plaintiff  alleged  the 

feoffment  of  the  father  with  warranty  as  above,  abfque  hoc  that  Rm 
enfeoffed  the  defendant  and  his  father  modo  et  forma,  and  fo  ad  pa-i 
triam.     Br.  Double,  pi.  51.  cites  22  H.  6.  50,  51. 

10 1.  In  trefpafs,  the  plaintiff  counted  that  a  leafs  for  years,  and  a 
deed  indented  of  it  was  devifid  to  him  by  the  leffee,  and  be  died,  and 
the  executors  bailed  to  him,  &c.  and  it  is  not  double,  viz.  the  de- 
vife  and  the  bailment  of  the  executors,  for  the  one  is  conveyance 
to  the  other;  quod  nota,  per  Cur.  Br.  Double,  pi.  IJ.  cites 
27  H.  6.  8. 

102.  In  trefpafs,  the  defendant  prefcribed  in  a  way  to  the  market 
of  B.  and  to  the  church  of  D.  and  held  double 5  quaere  inde  5 
tor  it  fecms  that  he  ought  to  claim  the  way  as  his  title  is  j 
quaere ;  for  it  is  only  the  opinion  of  the  reporter  in  a  (hort  note, 
J3n  Double,  pi.  128.  (bis)  cites  38  H,  6.  9.     . 

I03.  TrcfpaH 
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103.  Trefpafs  of  affault  and  menace,  thefc  words  dixit ,  retuSt, 
If  publicavit,  &c.  make  not  any  plea  double  or  treble,  per  Cur. 
Br.  Double,  pi.  72.  cites  37  H.  6.  20. 

104.  Trefpafs  in  land,  the  defendant  juflified  for  the  third  part    f  1 96  3 
for  one  caufe,  and  for  the  two  parts  for  another  caufe,  this  is  not 

double  y  for  it  cannot  be  that  the  third  part  is  in  fever ah ly,  and  then 
the  plaintiff  and  defendant  {hall  not  be  tenants  in  common 5  for 
if  they  were  tenants  in  common,  judication  for  the  one  part  un- 
divided fuffices.     Br.  Double,  pi.  141.  cites  37  H.  6.  38. 

105.  In  trefpafs,  where  a  man  pleads  a  recovery  and  Jbews  title9 
by  which  he  recovers  alfo,  this  is  double ;  per  Littleton,  which 
Danby  J.  denied  ;  for  the  one  is  fubfequent  to  the  other.  Br.  Dou- 
ble, pi.  75.  cites  39  H.  6.  24.  &  concordat  9  H.  7. 

io<J.  In  trefpafs  abatement  and  intrujion  are  double,  and  yet 
it  feems  that  both  (hall  be  of  one  and  the  fame  nature,  and 
where  a  man  pleads  double  plea,  and  relies  upon  the  one,  then 
it  is  not  double.     Br.  Double,  pi.  147.  cites  39  H.  6,  27. 

107.  Trefpafs  upon  the  cafe  eo  quod  liberavit  obligation'  defend?  ad 
falvum  ciiftod'  iff  reliberand'  cum,  &c.  and  that  the  defendant  has 
broken  it.  The  defendant  faid,  that  it  was  bailed  to  him  bf  the  plain- 
tiff  to  deliver  to  W.  N.  the  which  he  has  done,  abfque  hoc  that  he 
broke  it  i  per  Prifot,  the  plea  is  double ;  for  it  is  a  good  plea 
that  it  was  delivered  to  him  to  deliver  to  W.  N.  which  he  has 
done  j  and  then  Qf  ]  he  breaks  the  obligation,  a&ion  is  given  to 
W.  N.  and  not  to  the  plaintiff,  which  is  another  matter  of  bar  ; 
by  which  Coke  faid  for  the  defendant  ut  fupra,  abfque  hoc  that  he 
broke  the  obligation  before  the  delivery  made  to  W.  N.  and  per  Cur. 
now  he  ought  to  (hew  what  day  he  delivered  it  to  W.  N.  and  fo  he 
did,  and  tr overfed  ut  fupra ;  then  the  plaintiff  demurred,  and  the 
defendant  fimi]iter,  and  it  feems  that  this  traverfe  is  pregnant, 
viz.  the  breaking  before  the  delivery  to  W.N.  Br.  Double, 
pi.  84.  cites  39  H.  6.  44. 

108.  In  trefpafs  a  leafe  at  will,  and  a  licence  to  cut  the  under-  Br.  Tref. 
wood,  is  not  double ;  for  tenant    \  will  cannot  cut  underwood  p»ft>pi-3°*- 
without  licence.    Br.  Double,  pi.  149.  cites  2  E.  4.  22.  Cltc* 

109.  Trefpafs  of a  clofe  broken,  viz.  two  acres,   and  the  defend-  •All  the 
cnt  jujlified  the  breaking  of  one,  and  the  entry  *  [into  one"]  for  one  mat-  ed.,^on!  **" 
ter,  and  into  the  other  for  another  matter,  and  therefore  double,  per  thofo  worfi. 
Cur.  for  he  has  juftified  two  breakings;   quare;    fpr  contra  in 
{refpafs  upon  5  R.  2.     Br.  Double,  pi.  153.  cites  18  E.  4.  11. 

no.  In  trefpafs  where  defcent  is  pleaded,  the  plaintiff  pleaded 
4ffi*fin  t°  his  father  by  him  who  died  feifed,  and  that  his  father  made 
continual  claim  and  died,  and  after  he  made  continual  claim,  and  the 
diffeifor  died  feifed  within  the  year,  &c.  and  per  Cur.  he  (hall 
plead  the  one  continual  claim  only,  viz.  of  him  in  whofe  time 
the  defcent  came.    Br.  Double,  pi.  53.  cites  15  E.  4.  22. 

in.  In  trefpafs  it  was  agreed,  that  where  a  man  makes  a  bar 
or  title  by  gifi  in  tail  of  land  or  advowfon,  and  alleges  divers  defcents 
qr  prefentations,  this  is  not  double ;  for  the  traverfe  of  the  gift 
anfwers  to  all.    Br,  Double,  pi.  104*  cites  19  E.  4.  4.— —And 
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yet  contra  per  Brian  and  Cor.  20  £.  4.  fol.  3.  but  quaere  there- 
of.   Ibid. 

1 12.  In  trefpafs,  if  a  man  makes  avowry  or  replevin  or  jufttfi- 
cation  in  trefpafs  for  homage,  fealty y  fuit,  rent,  &c.  this  is  not 
double ;  for  this  is  all  one  and  the  fame  tenure*  Contra  if  it  be  for 
a  rent-charge  and  renUfervice  in  one  and  the  fame  avowry. 
Br.  Double,  pi.  94.  cites  9  H.  7.  13. 

113.  Trefpafs  againfl  feveral  of  a  clofe  broken  ;  the  defendant  fail 
that  each  of  them  has  common  there  appendant  to  his  franktenement  fe- 
ver ally  y  by  which  they  entered  and  broke,  &c.  to  ufe  their  common,  and 
a  good  plea,  per  Cur.  and  not  double ;  for  it  /ball  be  intended  that 
each  juftifted  for  his  own  inter  eft,  and  none  for  the  intereft  of  bis  com- 
panion*    Br.  Double,  pi.  59.  cites  15  H.  7.  10. 

r  J97  J  1 14.  But  in  trefpafs  of  a  clofe  broken,  if  the  defendant  Jays  that 
ji.  bos  common  there,  and  B.  fimiliter,  and  G.  ftmiliter,  and  he  as 
their  fervant,  and  by  their  commandment ,  put  in  the  beafts,  this  is 
double,  per  Cur.    Br.  Double,  pi.  59.  cites  15  H.  7.  10. 

115.  But  if  he  fays  that  he  put  in  tnpo  beafls  for  A.  and  three  fir 
B.  and  the^  reft  for  C.  this  is  a  good  plea,  and  is  not  double,  per 
Cur.    Br.  Double,  pi.  59.  cites  15  H.  7.  10. 

116.  In  trefpafs,  it  was  agreed  that  where  one  intitled  him/elf  that 
A.  was  feifed  infee3  and  infeoffed  B.  who  infeojfed  C.  'who  infeoffed 
2).  whofe  eft  ate  the  defendant  has,  and  gave  colour  to  the  plaintiff  if 
the  firft  feoffor,  this  is  not  double;  and  the  reafon  feems  to  be, 
becaufe  all  thefe  are  only  conveyances.  Br.  Double,  pi.  60.  cites 
15  H.  7.  11. 

Utioivry.  ^  j  r^%  Defendant  pleads  ten  outlawries  againfl:  the  plaintiff; 
this  is  double  ;  for  he  is  as  much  difabled  by  one  as  by  the  other" 
nine,  to  which  feveral  anfwers  are  required.  Carth.  8.  Trin. 
3  Jac.  2.  B.  R.  Trevillian  v.  Secomb. 

IF***  118.  In  ward,  the  plain  tiff  counted  that  he  held  of  him  by  homage, 

^    ~^~"      efcuage,  and  fervage,  which  gives  ward  by  ufage  of  the  country,  ana 

therefore  double ;  by  which  he  was  compelled  to  keep  to  the  one. 

Br.  Double,  pi.  26.  cites  46  E.  3.  25. 
Br.  R*fi&«       119.  If  the  defendant  in  ravifhment  of  ward  traverfe  the  title  of 

Gade^Dj  6    f^e  plaintiff>  ana%  maies  f^e  ta  Mmfi!f>  *'s  *8  not  double,  for  he 
cites  sVc.*  ought  fo  to  do;  nota.     Br.  Double,  pi.  28.  cites  2  H.  4.  12. 

120.  Ward  of  land  and  body,  the  defendant  pleaded  a  feoffment, 
and  the  plaintiff  alleged,  that  it  was  by  collision,  and  it  was  upon 
condition  to  infeoffthe  heir  at  full  age  to  toll  him  of  his  ward,  and  there- 
fore double,  viz.  the  collufion  and  the  condition,  by  which  he  omit- 
ted the  condition  and  held  him  to  the  collufion,  to  which  the  de- 
fendant faid  that  it  was  bona  fide,  and  not  by  collufion  ;  but  per 
Cur.  Trin.  4  H.  6.  fol.  29.  the  plea  pleaded  in  bar  is  not  good  if 
he  does  not  traverfe  the  dying  in  his  homage.  Br.  Double,  pi.  5. 
cites  3  H.  6.  32. 
S.P.  but  121.  In  ward,  the  tenant  pleaded jointenancy  by  fine  to  the  tMceftof 

B!ooJcf  J***   and  to  him,  and  that  he  is  in  by  furvivor ;  judgment,  &c.    The 
forTydie '  plaintiff  faid  that  the  ccnufor  enfeoffed  certain  perfoni  to  trrfecff  the 

heir 
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letr  at  its full age  Vy  coUufion  to  foil tint  of  lis  'ward,  ahfque  hoc,  that  trmifehe 
thofe  who  were  pities  to  the  fine  had  any  thing  at  the  time  levied,  and  ^^^ 
it  was  held  doable,  viz.  the  collufion  and  the  voidance  at  the  fine,  therefore  it 
by  which  he  held  himfelf  alone  to  the  voidance  of  the  fine.  *«»• bcft 
Br.  Double,  pL  39.  cites  7  H.  6.  20.  „  STfoS* 

mcnt  without  fpeaking  of  the  coUnfion,  and  trirerfe  the  ieifin  at  the  time  of  die  fine;    Br.  Double* 
fl.  130.  cites  4  H.  6.  14* 

122.  Warrantia  charts  quod  de  eo  tenet  et  urtde  chartam  fuam  **"*'**'* 
labet,  this  is  not  double  lien  but  ancient  form  of  the  writ  $  quod  >  r**\ 
nota  per  Cur.     Br.  Double,  pi.  64.  cites  24  E.  3.  74.  "■ 

123.  Scire  facias  upon  a  fine,  the  plaintiff  conveyed  himfelf  by  de~ 
f cent  to  two  coparceners,  and  from  them  to  htm,  and  the  tenant  pleads 
releafe  with  warranty  of  thefe  two  parceners,  judgment  if  contrary  to 
the  deed  of  his  ancejiors,  which  contprifes  warranty,  aclion,  &c.  the 
plaintiff  faid  that  it  was  double  by  reafon  of  the  two  warranties, 
and  therefore  he  held  him  to  the  one,  notwithstanding  that  he 
pleaded  according  to  the  fine*     Br.  Double,  pi*  35.  cites  9  H.  5. 

">  13* 

124.  If  a  man  pleads  releafe  with  warranty  and  relies  upon  the    f  198  ? 

whole,  this  is  not  double ;  for  one  anfwer  may  make  an  end  of  all. 
Br.  Double,  pi.  117.  cites  32  H.  6.  21. 

125.  But  feoffment  with  warranty  is  double  if  he  does  not  rely 
upon  the  warranty;  for  feoffment  may  be  without  deed,  and 
[pafles]  by  two  circumftances.  Br.  Double,  pL  117.  cites 
32  H.  6.  21. 

I2tf.  &ut  releafe  with  warranty,  or  confirmation  and  grant  that  he 
fiall  not  be  vexed  as  above,  all  this  pajfes  by  one  deed  or  patent. 
Br.  Double,  pi.  117.  cites  32  H.  6.  21. 

1 2(5.  Waft,  in  grange  as  to  a  moiety  the  defendant  decay  before  the  &<$• 
leapt,  and  as  to  the  reft  it  was  uncovered  by  tempeft,  and  before  the  de- 
fendant could  repair  it  the  plaintiff  entered,  and  wasfeifed  the  day  of  the 
•writ ;  judgment,  &c.  aud  per  Hank,  this  is  double,  the  tempeft 
and  die  entry  of  the  plaintiff.  Contra  per  Hull,  for  the  entry  is  all 
the  matter;  for  the  tempeft  is  not  waftunlefs  the  defendant  per* 
mita  the  timber  to  putrify  after  the  tempeft.  Br,  Double,  pi.  30. 
cites  12  H.  4.  5* 

127.  Waft,  in  cutting  10  oaks,  the  defendant  faid  that  the  plaintiff 
granted  the  10  oaks  to  R.  C.  and  commanded  the  defendant  to  cut  and 
deliver  them  to  the  faid  R.  C.  which  he  did.  Per  Markham,  the 
plea  is  double,  viz.  the  grant  and  the  commandment.  Per  Newton 
and  Pafton  the  plea  is  good ;  for  it  is  purfuant',  by  which  the 
plaintiff  replied  and  denied  the  commandment  $  quod  nota. 
JJr.  Double,  pi.  49.  cites  21  H.  d.  46. 

(B)    Allowed  in  what  Cafes, 

j.  TN  afffe  of  rent,  the  tenant  cannot  plead  mifnofmer  of  himfelf% 
-*  and  if  it  be  found,  hors  defon  fee,  &c.  for  the  firft  plea  is 

waived 
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waived  by  the  other.     Thel.  Dig.  214.  lib.  15.  cap.  3.  f.  1.  cites 
Pafch.  3  E.  3.  78.  3  AIT.  9. 

C.  In  fur  cui  in  vita  of  a  houfe  and  2  s.  rent,  the  tenant  /aid  that 
the  demandant  had  put  in  view  only  a  houfe,  andfo  hefuppofes  that  the 
rent  is  ari/ing  from  this  houfe,  in  which  houfe  he  has  nothing  unlefs 
jointly  withfuch  a  one  not  named  ;  judgment  of  the  writ,  and  held 
that  he  (hall  have  the  two  pleas.  Thel.  Dig.  214.  lib.  15.  cap.  3. 
f.  2.  cites  Trin.  5  E.  3.  192. 

3.  In  writ  of  wafle  as  to  parcel,  the  tenant  falftfied  the  demife 
fufpofed  by  the  writ,  in  abatement  of  the  writ,  and  as  to  other  parcel 
he /aid  that  it  was  within  the  vill  fuppofed  by  the- writ,  &c.  and 
had  both  the  pleas.  Thel.  Dig.  214.  lib.  15.  cap.  3.  L  5.  cites 
Pafclu  8  E.  3.  402. 

4.  In  writ  of  entry,  the  tenant  pleaded  that  one  Tho.  was  feifed 
and  died  feifed,  from  whom  the  tenements  defended  to  three  daughters, 
end  the  tenant  is  iffue  of  one  of  them,  and  he  has  the  eflate  of  the  other 
by  purchafe,  and  one  Ro.  has  the  eflate  of  the  third  by  purchafe,  and  Jo 
he  holds  in  common  pro  indivifo  with  Ro.  not  named,  &c.  And  held 
that  he  fliall  not  have  the  two  pleas,  fcil.  the  nontenure  of  the  third 
part,  and  the  tenancy  in  common  of  the  whole.  Thel.  Dig.  214. 
lib.  15.  cap.  3.  f.  7.  cites  Trin.  8  E.  3.  218.     Quaere. 

5.  In  trefpafsfor  a  clofe  broken,  brought  by  two,  as  to  one  of  the  plain- 
tiffs the  defendant  faid  that  he  was  tenant  in  common  of  this  clofe  with 
the  plaintiff,  judgment  of  the  writ,  and  as  to  the  other  plaintiff,  the 
defendant  pleaded  not  guilty,  &c.  Thel.  Dig.  2 1 5.  lib.  15.  cap.  3. 
f.  21.  cites  8  E.  3.  436.  in  mortdancefter.     Quaere. 

6.  In  quare  impedit,  the  .defendant  may  plead  darrein  prefer- 
ment to  the  writ,  and  make  title  of  right  alfo  to  the  prefentment,  and 
his  plea  (hall  be  taken  according  to  that  which  he  concludes  to 
the  writ  by  the  darrein  prefentment,  or  a&ion  by  the  title. 
Thel.  Dig.  215.  lib.  15.  cap.  3.  f.  22.  cites  Mich.  8  E.  3. 
42^. 

7.  In  debt  by  two  femes  as  executrixes  of  the  teftament  offuch  a  on*) 
the  defendant  as  to  one  faid  thatfbe  was  covert  of  baron  the  day  of 
the  writ  purchafed,  and  yet  is,  fcjV.  and  as  to  the  other  thatfbe  has 
taken  baron  pending  the  writ,  &c.  and  had  both  the  pleas,  but  the 
iffue  was  taken  upon  the  one.  Thel.  Dig.  214.  lib.  15.  cap.  3. 
F.  8.  cites  Mich.   8  E.  3.  441.  Mich.  9  E.  3.  477. 

8.'  In  afftfe  of  rent  the  tenant  pleaded  mifnofmerof  the  vill,  and 
if  it  be  found,  &c.  that  another  is  tenant  of  the  rent  not  named,  &C. 
Thel.  Dig.  214.  lib.  15.  cap.  3.  f.  10.  cites  Mich.  15  E.  3. 
Affife,  95. 

9.  The  tenant  pleaded  non-tenure  of  parcel,  andfhewed  who  was 
tenant,  and  as  to  the  other  parcel  pleaded  non-tenure  alfo  by  reajan  af< 
recovery,  and  execution  fued  againfi  him  pending  the  writ,  and  had 
both  the  pleas.  Thel.  Dig.  214.  lib.  15.  cap.  3.  f.  11.  cites 
Trin.    15  E.  3.     Brief,  285. 

10.  In  trefpafs  of  beafs  taken,  the  defendant  cannot  plead  that 
the  deliverance  is  made  by  replevin  iti  the  county,  and  alfo  juflify  as 
diflrefs,  &c.  Thel.  Dig.  214.  lib.  15.  cap.  3.  f.  12.  cites  Mich. 
J7E.  3.  585. 

11.  In 
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II.  In  writ  of  aiel  the  tenant  was  received  to  plead  loft  feifn 

in  bis  father  who  was  fon  and  heir  to  the  grandfather;  and  that  the 

demandant  was/on  and  heir  to  the  younger  fon  of  the  grandfather,  and 

fo  he  could  demand  nothing.     Thel.  Dig.  214.  lib.  15.  cap.  3.  f.  9. 

cites  Hill.  10  E.  3.  483. 

12.  In  ajjife  the  tenant  faid  that  be  had  another  furname,  and 
pleaded  jointenancy  with  one  not  named,  &c.  And  held  good 
without  faying  that  he  is  the  fame  perfon,  &c.  and  the  plain- 
tiff cannot  reply  to  the  mifnofmer  but  to  the  jointenancy.  ' 
Thel.  Dig.  214.  lib.  15.  cap.  3*  f.  4.  cites  Mich.  5  £•  3.  215. 
and  fay s^  fee  22  Aff.  1. 

13.  A  man  fliall  pjead  nontenure  of  parcel  of  which  another  is 
tenant,  and  alfo  that  the  demandant  himfelf  is  feifed  of  parceL 
Thel.  Dig.  214.  lib.  15.  cap.  3.  f.  13.  cites  Mich.  19  E,  3. 
Brief,  244.  And  that  a  man  (hall  plead  20  nontenures  to  the 
writ,  tut  the  tenant  was  not  received  to  plead  nontenure  of  parcel. 
snd  jointenancy  of  parcel  alfo.     Pafch.   22  E.  3.  6. 

14.  In  writ  of  aiel  it  is  faid   that  the  tenant  may  plead  loft 
fcijin  in  the  demandant,  and  after  waive  this  and  plead  lafl  feiftn  in 

the  father  of  the  demandant.     Thel.  Dig.  214.   lib.  15.  cap.  3. 
f#  14.  cites  Pafch.  32  E.  3.     Nuper  obiit,  2. 

15.  In  affife  of  common,  the  defendant  faid  that  the  land  in 
which,  &c.  is  60  acres,  and  that  the  grantor  had  nothing  in  the 
land  unlefs  in  five  acres  at  the  time  of  the  condition,  and  to  the  five 
acres  that  the  grantee  of  the  common  who  granted  his  intereft  to  the 
plaintiff  bad  nothing  in  the  common  at  the  time  of  the  gift,  and  had 
both  the  pleas ;  for  the  one  plea  goes  to  the  five  acres,  and  the 
other  plea  to  the  reft,  contra  if  each  plea  had  been  pleaded  to  the 
whole.     Br.  Deux  Plees,  pi.  31.  cites  37  Aff.  14. 

16.  Debt  againjl  executors  who  pleaded  acquittance  as  to  parcel,    [  200  3 
and  fully  adminijiered  as  to  the  rejl,  and  both  were  fuffered,  quod 

nota.    Br.  Deux  Plees,  pi.  27.  cites  28  E.  3.  91. 

1 7.  Three  iffues  were  permitted  in  alleging  that  the  bailiffs  of  the  Br.  Cornt- 
francbife  after  conufance  of  the  plea  granted  had  failed  of  right  to  the  f*nce>  P*-  IO« 
plaintiff,  inafmuch  as  it  confirms  the  jurifdiclien  of  the  court  of  the  Cltw 
king,  and  the  king  is  as  party  to  it,  the  plea  of  which  fhall  not  be 
challenged  for  doublenefs.  Br.  Double,  pi.  119.  cites  40  E.  3. 1 1. 

18.  In  dowtr  the  tenant  faid  that  baron  had  nothing  unlefs  in  fpe- 
cial  tail  to  him  and  his  firjt  feme,  the  remainder  to  J.  N.  in  tail, 
the  remainder  to  the  baron  in  fee,  the  baron  died,  and  he  in  the 
mefne  remainder  furvived,  the  demandant  faid  to  parcel  nietit  comprife, 
and  to  the  rejl  that  he  in  remainder  did  not  furvive  the  baron,  by 
which  the  baron  was  feifed  in  fee  ;  for  he  had  no  iffue  by  the  firfl feme, 
and  he  had  both  the  pleas,  and  yet  if  the  baron  furvived  ilie  ought 
to  have  dower.     Br.  Deux  Plees,  pi.  34.  cites  46  E.  3.  16. 

19.  In  ward  of  land  and  body,  the  defendant  as  to  the  body  pleaded  But  fee 
delivery  by  the  plaintiff  himfelf  upon  certain  conditions  performed  to  re-  4  H.  6.  aq^ 
deliver,  and  othemvife  to  retain  him,  &c.  and  to  the  land  that  the  an-  \Jt  \^\f 
ceftor  in  his  life  infeoffed  J.  N.  que  ejlate  he  has,  and  becaufe  this  he  does  not 
lalt  plea  goes  to  all,  therefore  per  Cur.  he  was  drove  to  the  one,  :rin,frfi :bi 
by  which  he  held  him  to  the  feoffment.     Br.  Deux  Plees,  pi.  2.  d£ma£.  *" 

Cites   3  H.  <5.  32.  Per  Cur. 

20.  Tn 
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lo.  In  <2ww  again/1  one  Jo.  he  yi/i,  /Aj/  A*  a«f  one  Ro.  not 
named,  held  the  tenements  jointly  as  guardians  in  chivalry  by  the  none 
age  of  fuch  an  one  heir,  &c.  Judgment  of  the  writ,  &c.  And 
adjudged  that  he  (hould  hare  the  plea,  &c.  notwithstanding  that 
it  is  double,  viz.  that  he  was  guardian  not  named  guardian,  and 
the  jointenancy.  Thel.  Dig,  215.  Jib.  15.  cap.  3.  f.  17.  cites 
Pafch.  9  H.  5.  4. 

21*  In  dower,  the  tenant  J aid,  that  he  had  nothing  hut  in  ward 
with  W.  Ar.  of  the  grant  of  G-  of  whom  the  anceftor  of  the  infant, 
fon  of  the  baron,  held  in  chivalry,  &c.  per  Hals,  the  plea  is  dou- 
ble, one  that  he  has  nothing  but  in  ward,  and  the  other  that  he 
holds  jointly ;  and  becaufe  if  he  (hould  be  compelled  to  hold  to 
the  one,  he  at  another  time  (hould  Iofe  the  other,  therefore  for 
the  mifchiefhe  fliall  have  plea *  per  tot.  Cur.  Br.  Double,  pi.  33. 
cites  9  H.  5.  4. 

22.  It  is  held,  that  in 'appeal  of  death,  the  defendant  may  plead 
that  there  is  another  appeal  pending,  and  nul  tiel  vill,  £$V.  alfo,  and 
tnifnofmer  of  bimfelf,  and  nul  tiel  vill,  &c.  and  pray  allowance  of 
them,  &c.  and  as  to  the  felony  plead  not  guilty*  Thel.  Dig.  215* 
lib.  15.  cap.  3.  f.  18.  cites  Hill.  4  H.  6.  15. 

23.  A  rule  is  laid  down,  that  when  a  man  has  two  matters,  he 
may  plead  either  of  them,  and  if  he  cannot  come  at  one  without  aj- 
kging  the  other,  the  alleging  it  will  not  make  his  plea  double  % 
Arg.    12  Mod.  507.  in  cafe  of  Pel]  v.  Garlick,  cites  5  H.  7.  38. 

24.  In  fcire  facias  out  of  a  fine,  the  tenant  pleaded  that  it  was 
once  executed,  and  alfo  that  he  is  in  by  tail  made  before  this  fine,  and 
held  that  he  fhould  have  both.  Thel.  Dig.  214.  lib.  15.  cap.  3, 
f.  15.  cites  Pafch.  32  £•  3.  Scire  Facias,  102,  145*  and 
18  H.  6.  3. 

fe  by  the  mafler  and  confreres  of  the  fraternity  of  the  nine 
fie  angels  in  B.  in  the  county  of  Middlefex,  the  defend' 
ant  faid  that  there  is  not  any  fuch  corporation  by  the  name  utfupra  in 
the  fame  county,  and  if,  &c.  nul  tort,  &c.  and  was  not  fuffered 
to  have  both,  for  the  firft  plea  goes  in  bar,  m&  he  fha/l  not  have 
the  bar  and  alfo  a  general  iffue,  quod  nota,  per  Cur.  Br.  Barre, 
pi.  91.  cites  22  £.  4.  34. 

26.  Where  double  plea  is  pleaded,  and  the  demandant  relies 
upon  the  one  article,  andfo  to  iffue,  there  no  party  ihall  have  advan-r 
tage  of  the  doublenefs  afterwards.  Br.  Repleader!  pi.  18.  cites 
22  H.  6.  14. 
£  201  ]  27.  Where  there  is  but  one  tenant,  and  one  defendant,  he  cannot  have 
two  fuch  pleas  as  each  of  them  do  go  to  the  whole  ;  but  where  there  are 
divers,  each  of  them  may  plead  feveral  pleas,  which  extend  to  the 
whole.     Co.  Litt.  303.  a. 

28.  The  plea  which  contains  duplicity,  Of  multiplicity  ofdi/HncJ 
matter  to  one  and  the  fame  thing  whereunfo  feveral  anfwers  (admit- 
ting each  of  them  to  be  good)  are  required,  is  not  allowable  in  laws 
and  this  rule  extends  to  pleas  perpetual  or  peremptory,  and  not 
to  pleas  dilatory ;  for  in  their  time  and  placp  a  pagn  paav  ufe  divert, 
of  then).    Co,  Litt.  304.  a, 
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39.  Double  or  treble  pleas  are  allowable  in  an  affife  of  novel  dif- 
ftifin,  mortdanceftor,  juris  utrum,  attaint ,  or  certificate  of afftfe, 
which  would  have  juries  returnable  on  the  firft  day  before  any 
plea  pleaded ;  for  thefe  are  feftina  remedia ;  but  double  pleas  are 
not  allowable  in  other  a&ions ;  for  there  is  an  original  writ,  plea, 
and  iffiie,  and  upon  this  a  venire  facias,  &c.  and  a  trial. 
Jenk.  75'.  pL  43.  cites  3  H.  4.  2. 

30.  Prefcription  by  freeholders,  and  cuftom  by  copyholders,  may 
be  joined  in  one  plea.  Lev.  269.  Trin.  21  Car.  2,  B.R.  Pot- 
ter v.  North. 

31.  Duplicity  is  not  a  good  exception  to  a  plea  in  abatement:  ibid,  rites 
but  in  plea  in  bar  duplicity  of  matter  makes  the  whole  void  j  Co-  Litu 
admitted.     But  the  Court  took  a  difference  between  a  plea  of  out-  *°h.  $.  10-# 
Jawry  in  Jifability,  and  other  pleas  in  -abatement)  and  that  a  plea  of  a. 

ten  outlawries' is  double,  becaufe  a  plaintiff  is  difabled  as  well  by 
oae  as  by  the  other  nine.  Carth.  8.  Trin.  3  Jac.  2*  B.  R. 
Trevilian  v.  Secomb. 

32.  One  defendant  could  not  plead  two  pleas  that  went  to  the 
whole  (but  now  by  4  fe*  5  Ann*  for  amendment  of  the  law  he 
may).  1  SalL  218.  pi.  3.  Mich.  5  W.  &  M.  in  B.  R.  Combe 
v.Talbott. 

33.  4  &  5  Anna,  cap.  16.  /.  4.  enafts,  that  itftmll  be  lawful '  pi^f 
fir  any  defendant  or  tenant,  or  plaintiff,  in  any  replevin,  in  any  court  brings  * 

of  record,  vritb  leave  of  the  cmert,  to  plead  as  manyfeveral  matters  as  J^^fJ* 

are  necejfary.  common  re- 

covery. De> 
/endant  moved  for  liberty  to  plead  double.  The  motion  was  oppofed,  becaufe  the  aft  for  the  amend- 
feat  of  the  law,  whereby  a  defendant,  by  the  leave  of  the  Court  firft  obtained,  may  plead  doable,  was 
not  to  be  underftood  of  a  defendant  in  a  writ  oftrror,  but  a  defendant  in  an  original  aftion.  But  it  was 
infilled  upon  by  the  couniel  on  the  fide  with  the  motion,  that  this  ad  did  extend  to  the  defendant  in  a 
writ  of  error,  as  well  as  in  an  original  action j  that  the  one  m'ght  have  as  great  occafion  of  pleading 
double  as  the  other.  That  it  had  lately  been  refolved,  that  a  writ  of  error  did  not  abate  by  the  death  of 
one  of  the  plaint'ufrs,  whereas,  as  the  law  (rood  before  that  ad  of  parliament,  it  would.  That  by  the 
tame  reafoa  by  which  the  word  plaintiff,  in  that  part  of  the  act  of  parliament,  was  to  be  extended  to  a 
plaintiff"  in  error,  the  word  defendant  fhould  likewife.  It  was  further  urged,  that  the  pleading  double 
was  at  their  own  peril;  f or  if  the  Conn  had  not  power  by  this  ad  of  parliament  to  grant  them  leave  to 
fjesd  double,  the  other  fide  may  demur.  And  to  this  opinion  the  Court  inclined  ;  but  the  Court  made 
fbeir  motion  fruitless,  by  declaring,  that  one  of  the  things  they  designed  to  plead  did  upon  the  record 
appear  to  be  falfe.     10  Mod.  3*6.  Pafch.  a  Geo.  B.  R.  Hurtfon  v.  Aglionby. 

The  Court  was  moved  for  leave  to  plead  and  demur,  but  refufed  the  fame  j  for  demurring  is  not 
pleading.     10  Mod.  280.  Hill.  1  Geo.  B.  R.  Hayfon  Sc  aT  (Affignees)  v.  Jeffreys. 

An  bar  mall  not  have  leave  to  plead  riens  per  dejeent  with  another  plea,  except  he  make  affidavit  that 
he  has  riens  per  defcent;  nor  fhall  an  adminijlrator  have  leave  to  plead  pleme  adm'wiflravit,  and  no  affets% 
without  aa  affidavit  that  he  has  no  aflets.  10  Mod.  334.  Trin.  a  Geo.  B.  R.  Carringtou  v. 
Warren. 

34.  Upon  a  writ  of  error  brought  upon  a  judgment  in  C.  B.  in  Comyns's 
a  formedon  in  remainder  for  lands  in  Lincolnihirc,  the  cafe  was  5^,'.^°' 
tfig,  viz.  Sir  Edward  Huflfcy  the  demandant  counted  of  a  gift  by  Sir  s.'c.  but 
Thomas  Hufey  to  J.  B.  R.  M.  and  T.  L.  Efq.  in  fee,   to  the  ufe  of  no  judg- 
tbe  faid  Sir  Thomas,  and  the  heirs  male  of  his  body  begotten  upon  the  mtaU 
body  ofS.  his  wife,  and  for  default  of  fuch  iflue,  to  the  ufe  of  the 
heirs  male  of  the  body  of  the  faid   Sir  Thomas,    and   for  default 
of  fuch  iffue,  to  the  ufe  of  William  Hujfey,  Efq.  for  life,  and  after    [  202  J 
his  deceafe  to  the  ufe  of  the  firft  and  every  other  Con  of  the  faid 
William  in  tail  male,  and  for  default  of  fuch  iflue,  and  if  the  faid 
Williams's  wife  {hould  be  with  child  at   the  time  of  his  deceafe, 

J I  and 
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and  fuch  child  fliould  be  a  fon,  to  the  ufe  of  fuch  poftbumous  fortj 
and  the  heirs  male  of  his  body,  and  for  default  of  fuch  iflue,  to  the 
ufe  of  Sir  Edward  the  demandant,  and  that  the  faid  William  H. 
died  in  the  life-time  of  the  faid  Sir  Thomas  without  heir  male  of  his 
body,  and  that  there  was  not  any  poflhumous  fon  of  the  faid  Wil- 
liam, and  that  afterwards  the  faid  Sir  Thomas  died  without  heir 
male  of  his  body,  fo  that  the  right  remained  in  the  faid  Sir  Edward 
the  demandant,  &c. 

The  tenants,  having  obtained  liberty  to  plead  double,    pleaded 
ift,  that  the  (aid  Sir  Thomas  being  feifedscA,  &c.  in  fee  tl>e  %thDe~ 
cemb.  1682,  by  indenture  of  bargain  and  f ale  between  the  faid  Sir 
Thomas  of  the  one  part,  and  the  faid  J.  B.  R.  M.  and  T.  L.  by 
the  name  of  T.  L.  of  London,  merchant,  of  the  other  part,  bar* 
gained  and  fold  to  the  faid  J.  B.  R.  M.  and  T.  Z-  the,  &c.  for  one 
year,  from  the  day  next  before  the  date  of  the  faid  indenture, 
by  virtue  of  which  indenture  of  bargain  and  fale,  &c.  the  faid 
J,  B.  &c.  were  poflefled,  &c.  and  that  on  the  gth  of  December  1682* 
by  another  indenture  made  between  the  faid  Sir  Thomas  and  feveral 
ethers  (naming  them)  of  the  one  part,  and  the  faid  J.  B.  R.  Af. 
and  TL.  by  the  name  of  as  above,  of  the  other  part)  the  faid 
Sir  Thomas  releafed  his  reverflon  of  the,  &c.  to  the  faid  J.  J?.  R.M* 
and  T.  L.  and  their  heirs,  to  the  ufe  of  the  faid  Sir  Thomas  for  life, 
without  impeachment  of  wafle,  and  after  his  deceafe  to  the  intent  that 
-  S.  his  wifefhould  receive  600  /•  'per  annum  for  her  life.     And  as  to 
the  faid,  &c.  charged,  with  the  faid  600 1.  per  ann.  after  the  de- 
ceafe of  the  faid  Sir  Thomas,  to  the  ufe  of  the  faid  J,  B.  R.  M. 
and  T.  L.  for  500  years,  upon  truft,  &c.     And  after  the  deter- 
mination of  the  faic)  term,  to  the  ufe  of  the  heirs  male  of  the  body 
of  the  faid  Sir  Thomas,  begotten  upon  the  body  of  his  faid  wife, 
and  for  default  of  fuch  iflue,  to  the  ufe  of  the  heirs  male  of  the 
body  of  the  faid  Sir  Thomas,  and  for  default  of  fuch  iflue,  to  the 
ufe  of  William  Hufley  of  London,  merchant,  brother  of  the  faid  Sir 
Thomas,  for  life,  and  after  his  deceafe  to  the  ufe  of  the  firft,  and 
every  other  fon  of  the  faid  William  in  tail  male,  and  for  default  of 
fuch  iflue,  and  if  the  faid  William's  wife  fliould  be  with  child  at  the 
time  of  his  death,  and  fuch  child  fliould  be  a  fon,  to  the  ufe  of  fuch 
pofthumous  fon,  and  the  heirs  male  of  his  body,  and  for  default  of 
•   fuch  iflue,  to  the  ufe  of  the  faid  Sir  Edward  the  demandant  for 
life  (with  divers  ufes  over  by  way  of  remainder) ;  and  that  by  the 
fame  indenture  of  relcafe  it  was  provided,  that  the  faid  Sir  Thomas 
might  revoke,  or  alter  all  or  any  of  the  ufes  or  eflates  in  the  faid  releafe, 
and  declare  and  limit  any  other  ufes  or  eflates,  as  to  the  faid  Sir  Tho- 
mas fliould  fecm  meet  *,  and  that  on  the  1 2  Feb.   1  Jac.  2.  the  faid 
Sir  Thcmas,  in  purf nance  of  the  faid  power,  by  a  writing  figned  and 
fealed,  £sV.  revoked  the  faid  ufe  and  eflate  limited  to  the  faid  Sir  Ed- 
ward the  demandant,  and  that  afterwards,  viz.  1  May  1 70 1,  the 
faid  Sir  Thomas,  by  another  writing  fgned  and  fealed,  SsV.  revoked  all 
the  ufes  and  eflates  limited  by  the  faid  releafe  concerning  the  lands  in 
queflion,  and  limited  the  ufe  thereof  to  himfelf  in  fee,  and  died  fo  feifed, 
upon  whofe  death  the  lands  defcended  to  the  defendants  as  his  heirs,  &c. 
abfquc  hoc  that  the  faid  Sir  Thomas  gave  the  lands  in  queflion,  mod* 
{5  forma  as  the  demandant  has  alleged,  &c. 

And 
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And  tiicjkid  tenants  for  their  fecond  plea  pleaded  the  fame  matter  in 
bay,  concluding  nvitb  an  hoc  paraf  verijicare^  &c. 

*  The  demandant  averred,  that  the  faid  William  Hufley,  Efq* 
and  the  faid  William  Hufley  of  London,  merchant,  brother  of 
the  faid  Sir  Thomas,  are  the  fame  perfons,  and  demurred  to  the 
pleas,  and  for  caufe  faid,  that  the  feveral  matters  pleaded  by  the 
tenants  were  inconfiftent  and  repugnant  in  themfelves,  and  every 
of  the  faid  pleas  are  either  contradictions  to  itfelf,  or  to  the  other, 
(viz.)  the  fecond  plea  was  repugnant  to  the  firft  in  this,  that  the 
fecond  fuppofed  and  confefled  the  gift  of  the  lands  in  queftion 
as  the  demandant  alleged,    and  upon  that  fuppofition  it  was 
founded,  otherwife  it  was  fuperfluous,  and  to  no  purpofe,  and 
the  inducement  to  the  traverfe  in  the  firft  plea  fuppofed  the  gift  to 
be  made  to  the  fame  efre&  contained  in  the  writ  and  Count, 
though  not  in  the  fame  words,  and  upon  that  fuppofition  the 
faid  power  of  revocation,  and  the  revocation  of  the  ufe  and  cftate 
limited  to  the  faid  Sir  Edward,  were  in  both  the  pleas  (though 
inuifficiently)  pleade<J,   yet  the  faid  gift,  as  alleged  by  the  faid 
Sir  Edward,  was  by  the  firft  plea  traverfed  and  denied,  and  fo 
die  firft  plea  repugnant  to  itfelf,  and  to  the  fecond  plea ; .  ancT 
where  in  the  faid  pleas  after  the  pleading  of  the  indenture  of 
,, bargain  and  fale  it  was  faid,  by  virtue  of  which  indenture  of 
bargain  and  fale,  &c.  whereas  it  ought  to  have  been  faid,  by 
virtue  of  which  bargain  and  fale,  &c.  and  not  by  which  inden- 
ture, &c.     Alfo  the  tenants  did  not  produce  nor  allege  to  have 
produced  the  writings  mentioned  to  be  fealed  with  the  feal  of  the 
faid  Sir  Thomas,  whereby  the  ufes  aforefaid  were  alleged  to  be 
revoked.    Moreover,  if  the  firft  plea  was  not  repugnant  as  afore- 
faid, it  at  the  beft  only  amounted  to  the  general  ifluc,  and  fo 
ought  to  have  been  pleaded  generally ;  and  though  it  was  lawful 
for  the  tenants  with  licence  to  plead  feveral  matters,  no  one  can 
plead  feveral  matters  which  are  inconfiftent,  or  the  fame  matter 
feveral  ways. 

Laftly,  that  the  pleas  were  inefficient,  becaufe  it  did  not  ap- 
pear whether  William  Hufley  named  in  them,  and  William  Huf- 
fey  named  in  the  writ  and  count,  weTe  the  fame  perfon  or  di- 
vers, nor  whether  the  faid  William,  at  the  time  of  the  firft  re- 
vocation, was  dead  without  heir  male  of  his  body,  or  leaving 
fuch  ifiue,  or  was  then  alive.  The  tenants  Joined  in  demurrer, 
and  in  C.  B.  the  pleas  were  held  good,  and  judgment  given  for 
the  tenants. 

ITie  demandant  brought  writ  of  error,  and  alEgned  the  general 
error,  and  alfo  the  faid  matters  (hewn  for  caufe  of  the  demurrer1, 
and  upon  argument  the  whole  Court  held  the  pleas  good,  and  as 
to  the  repugnancy  of  the  faid  pleas  which  was  the  chief  point 
infilled  upon,  held  that  the  faid  pleas  were  confident ;  for  both 
the  pleas  confided  of  the  fame  matter,  though  it  was  pleaded 
with  divers  views,  and  to  divers  intents,  the  Teafon  whereof 
was,  becaufe  the  tenants  doubted  whether  the  deed,  being  fome* 
thing  various  in  its  limitations  vfrom  the  gift  counted  upon, 
Vol.  IX.  Q^  would 


*>3* 


txratte  Jptefcl 


would  be  adjudged  the  fame  gift,   and  therefore  got  leave  t<H 

plead  double,  to  the  end  they  might  be  (afet  whether  the  deed 
.   was  adjudged  the  fame,  or  not  the  fame,  gift  whereupon  the  de* 

miahdant  counted.   Judgment  affirmed*    MS.  Rep.  Hill.  3  Geo. 

B.  R.    Hufley  v.  Hufley. 
Souafe         35.  Double  plea  was  allowed  on  a  promife  of  marriage,  vir. 
£&*£  ***  *ffumtftt  and  infamy.     Gibb.  1 75.  pU  23*    Pafch. '  3  Geo.  2. 
™  «#*<«&  B.  R.    Holt  v.  Ward. 

tutt  rf  timastms.    Gibb.  189.  pi.  t.  HilU  4  Ceo.  1.  B.  R.  Deeofta  r.  Carttiet. 

36.  A  motion  was  made  for  liberty  to  rejoin  double,  as  being 
within  the  equity  of  the  ad,  which  allows  pleading  double.  But 
the  court  fatd,  that  they  thought  that  this  would  be  intirely  in- 
convenient and  out  of  the  reafon  of  the  aft,  and  therefore  re* 
fufed  it.     2  Barnard.  Rep.  6.  Trin.  5  Geo.  2*     Anon. 

37.  A  rule  to  plead  double,  viz.  non  affuthpfit  and  a  general 
releafe>  was  difcharged  becaufe  thefe  pleas  are  eontrodi&ory.  Notes 
in  C.  B.  228.  Hill.  6  Geo.  2.     Gibfon  r.  Cole, 
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Prad.  In 
C.  B.  154. 
S.  C.  ac- 
cordingly. 

Cafes  of 
Pr«&.  in 
C.  B.  154. 
Stf  C.  ac- 
cordingly. 


Cafes  of 

Pfe£.  in 
C.  B.  1 54. 
S.  C.  ac- 
cordingly. 


Cafes  of 
Praa.  in 
C.  B.  1 54. 

S.  C.  and 
the  morion 
denied* 


Cafes  of 
Praa.  in 
C.  R.  1 53. 
S- C.  fays 
that  the  mo- 
tion was 
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38.  In  trefpofs  for  entering  of  plaintiff's  clofe  and  pulling  dowo 
a  weare.  Defendant  moved  to  plead  double,  viz.  liberum  tenet 
mentum  and  a  juftificathn  of  pulling  down  the  weare  as  a  nufancef 
and  a  rule  nili  was  obtained;  but  was  afterwards  on  hearing 
counfel  on  both  fides  difcharged  by  the  Court,  the  matters  prayed 
€0  be  pleaded  being  inconfiltent.  Notes  in  C.  B.  229.  Truu 
6  &  7  Geo.  2.     Halfey  v.  Feltham. 

39.  Defendant  obtained  a  rule  nifi  to  plead  double,  non  affump- 
ft  and  non  ajfynpftt  infra  fix  annas.     Plaintiff  {hewed  for  caufe, 

that  the  rule  to  plead  was  expired  before  the  motion  to  plead 
double  was  made ;  but  Court  held  that  defendant  was  proper  to 
move  to  plead  double  any  time  before  judgment  figned.  Notes  in 
C.  B.^220.  Mich.  7  Geo.  2.     Ktngpv.  BofwelL 

40.  A&ion  was  brought  againft  an  hm^keeper  for  detaining  too 
horfes  of  the  plaintiff's.  It  was  moved  to  plead  double,  viz.  not 
guilty,  and  an  accord  and  Fat'tsfa8ion>  and  would  have  compared 
it  to  non  afiumpfit,  and  non  afiumpfit  infra  fex  annos.  The 
court  denied  to  make  any  rule,  the  matters  prayed  to  be  pleaded 
being  contradictory.  Notes  in  C*  B.  230.  Hill.  7  Geo*  2-  DuiC* 
ley  v.  Cole. 

41.  A  rule  was  made  for  plaintiff  to  fhew  eaufe  why  defehd* 
afit  fhould  not  plead  double,  viz.  non  ajfumpftt  and  non  affumpfit 
infra  fex  annos.  Plaintiff  on  (hewing  caute,  produced  an  affidavit 
that  defendant  had  not  appeared,  and  confequendy  not  being  in 
court  was  not  proper  to  make  the  motion,  and  the  rule  was  dif* 
charged.    Notes  in  C.  B.  233.  Mich.  8  Geo.  2.    Benn  v.  Geary* 

42.  It  was  moved  to  plead  double,  nori  affumpfit  and  plene  admi- 
nj/Jravitf  which  was  denied  by  the  court,  no  affidavit  being  pro* 
duced  that  defendant  had  fully  adminiflered.  Notes  ill  C.  B,  2J4« 
Mich.  8  Geo.  2.     Heathfield  v.  Ailcn, 


•See  the  note  at  the  next  plea, 


43.0* 


Double  pitas.  204 

4$.  Ott  motion  to  plead  double,  folvit  ad  diem  and  runs  per  de-  Cafe«  of 
font,  it  was  obje&ed  that  an  affidavit  of  the  foci  as  to  riens  per  de-  j£*g '  ^ 
(cent  ought  to  be  produced  from  the  heir,  as  from  an  executor  s.c.and* 
or  adminiftrator  in  a  plene  adminiftravh,  and  the  obje&ion  was  f«y»  thattte 
held  good.    No  rule.    Notes  in  C.  B.  234.  Mich.  8  Geo.  2.  J2SJI? 
The  Burgeffes  of  Wifbech  v.  Frier.  ib»d.  154. 

Thereporter 
adds  a  note  thtc  affidavit  court  be  made  by  the  executor  or  adminiftrator  that  he  hath  fully  tdmini&ared, 
and  by  the  heir  that  he  has  nothing  by  defcent,  before  motion* 

44.  Defendant  non  affumpfit  infra  f ex  annos,  zxi&  plaintiff  demur- 
red to  the  plea  ;  the  matters  in  queilion  being  oclions  between 
merchant  and  merchant  ,•  and  defendant  thereupon  moved  to  add  to 
lis  former  plea  a  general  non  affumpfit  upon  payment  of  cofis  ;  but 
this  wis  denied.  Notes  inCB,  234.  Hill.  8  Geo.  2.  Peirfon 
r.  Ives. 

45.  Motion  to  plead  double,  viz*  non  affumpfit,  and  feveral  mat- 
ters fet  off  agaiq/t  plaintiff's  demand  was  denied  per  Cur.  as  contra- 
dictory. The  general  imie  mud  be  pleaded  with  notice  to  fet  off 
purfuant  to  the  ftatute.  Notes  in  C.  B.  236.  Pafch.  8  Geo.  2. 
Jarratt  v.  Robinfon. 

46.  A  motion  to  plead  double,  viz.  nil  debet  and  nil  habuit  in    [  205  ] 
tenement*!  was  refufed.     Per  Cur.  the  latter  may  be  given  in  evi-  £■**  °/ 
deuce  upon  the  former.  Notes  m  C.  B.  236.  Trin.  8  &  9  Geo.  2.  c?b.  1*4. 
Marfhal  v.  Lawrence.          %  s.  c.  ac- 

.  47.  In  a  prohibition  it  was  moved  to  plead  double,  viz.  -that  COf4in»',J* 
J*  C.  &c»  named  in  the  declaration  at  a  meetings  tsfc.  did  not  make 
up  a  true  atidjujl  account  &c.  and  that  the  account  mentioned  in  the 
declaration  was  not  examined,  allowed,  and  approved  By  the  veflry  ; 
and  the  fame  was  granted  on  hearing  counfel  on  both  fides- 
Cafes  of  Pra&ice  in  C.  B.  122.  Mich.  9  Geo.  2.  Coates  v. 
Smith  and  Midgeley. 

48.  In  trefpafs  it  was  moved  for  defendant  for  leave  to  plead  Cafes  of 
doubly,   viz.   non  cuT  and  liberum  tenementum  of  the  liberty  of  Sr*?,ia 
St.  Catherine's,  and  obtained  a  rule  to  (hew  caufe,  which  was  af-  s.  c!  the  * 
terwards  made  abfolute  upon   an  affidavit  of  fervice,  no  caufe  motion  wat 
being  {hewn.     Notes  in  C.  B.  24 1.  10  Geo.  2.     Stibbs  v.  Neeves.  f0™^0fe£  - 

49.  In  replevin  the  Cdurt  gave  leave  to  plead  doubly,  viz.  that  Jj*1^  °f 

plaintiff  in  replevin  had  not  property,  and  a  j unification  as  a  diflrefs  c'V  151. 

for  rent.   Notes  in  C.  B.  244.  Mich.  10  Geo.  2.   IJird  v.  Spincks.  S.  c.  ac- 
cordingly. 

50.  After  a  judge's  order  for  time  to  pleat,  pleading  an  iffuable  Cafes  of 
plea,  defendant  moved  to  plead  double  matter,  and  the  queilion  ***£*  ** 
was,  whether  a  rule  for  that  purpofe  ought  to  be  granted  or  not  ?  §.'  c*  ai/# 
The  Court  took  time  to  confider,  and  after  conferring  with  the  coidiogly. 
judges  of  the  other  courts,  gave  defendant  leave  to  plead  doubly, 
pleading  ifluable  pleas,  and  taking  fhort  notice  of  trial.    Notes  in 

C.  B.  244;  Mich.  10  Geo.  2.    Leighton  v.  Leighton. 

51.  Defendant  had  pleaded  non  affumpfit  infra  fex  annos,  and  Cafes  of 
moved  to  add  to  that  plea  non  affumpfit  generally,  which  was  de-  £"£'  * 
nied.     After  defendant  hath  pleaded  a  (ingle  plea,  he  cannot  sJc!  a*- 

Qji  have 
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cotiiogh,     have  leave  to  plead  doubly.    Notes  in  C.  B.  245.  Hill.  XO  Geo.  i, 

+?M'  NcvU  v- Fiflier- 

pics  of  non  , 
affumpfit. 

Cafes  of  52.  In  trefpafs  it  was  moved  to  plead  doubly,  net  guilty,  and  a 

Praa.  in  juftif cation,  which  was  denied  as  contradictory.  Notes  in  C.  B.  345. 
s.'c.'ac-4*    ™11.  10  Geo.  2.     Barnett  v.  Greaves. 

cordingly. 

Cafes  of  53.  Affumpfit.     Defendant  paid  10  A  0»  the  common  rule,  and 

Praa.  in      afterwards  obtained  a  rule  to  plead  double,  non  affumpfit  arid  noH 
s.c!  ac*'    affumpfa  infra  fex  anuos.     Plaintiff  moved  to  fet  afide  the  'double 
cordbgiy.      rjlea  with  cods,  and  had  a  rule  to  (hew  caufe,  which  was  made 
abfolute.     Plaintiff  by  the  rule  to  pay  money  into  court  is  con- 
fined to  plead  the  general  iffue,  and  no  other  plea.     The  motion 
afterwards  to  plead  double  is  an  impofition  on  the  court.    Notes 
in  C.  B.  245,  246.  Eaft.  10  Geo.  2,     Buck  v.  Warren,  attorney, 
in  cafe. 
Cafes  of  54.  It  was  moved  •  to  plead  double,  viz.  damage  feafant,  and 

Praa.  m  under  a  demifefrom  defendant  to  plaintiff.  Ch.  J.  faid  he  thought 
S.C  ac-  them  inconfiftent;  but  as  defendant  obtained  a  rule  to  (hew 
•wdingiy.     caufe,  and  plaintiff  did  not  oppofe  it,  it  muft  be  abfolute.   Notes 

in  C.  B.  246.  Eaft.  1 1  Geo.  2.     Church  v.  Fendall. 
Ctfesof  55.  The  Court  gave  defendant  leave  to  plead  doubly,  viz.  • 

Praa.  in      diftrefs  for  damage-feafant  and  for  rent  in  arrear.     This  is  not 
S.C.' ac5-3"    ftronger  than  not  guilty  and  liberum  tenementum,  folvit  ad  diem 
cordingly.      and  a  mutual  debt \  which  have  been  granted.     Notes  in  C.  B.  247. 
Trin,  11  &  12  Geo.  2.     Bayncs  v.  Lutwidge. 

56.  Defendant  having  obtained  a  rule  to  plead  doubly  (non  af- 
fumpfit fcs*  non  affumpfit  infra  fex  anuos  J  plaintiff  moved  to  difchargC* 
C  20<£  ]    it,  infilling  that  defendant, vmo  was  a  prifoner  in  the  Fleet  at  the  time 
gf  his  being  charged  with  the  declaration  before  this  rule  obtained,  vfot 
difcharged  at  thefefftons  of  the  peace,  by  the  compulfory  claufe  in  the 
infolvent  debtors  atl  10  Geo.  2.  and  being  at  large  could  not  regularly 
apply  for  the  rule  to  plead  doubly,  without  frft  entering  a  common  op* 
pearance ;    which  was  not  done.     The  queftion  was  never  deter- 
mined, but  by  confent  the  plaintiff  had  leave  to  difcontinue  with- 
out cods.     Notes  in  C.  B.  274.  Trin.   11  &  12  Geo.  2.     Cock 
i  y.  Kerredge. 

Cafes  of  57.  Rule  made  abfolute  to  plead  double,  non  affumpfit,  andde- 

Praa.  in       fcndantV  dif charge  under  the  infolvent  debtors  aft.       10  Geo.  2. 

S."c.'  \IV    Notes  in  C-  B-  2S2'  Eaft-  12  Gco  *•    Jones  v-  Body- 

cordingly. 

Cafe«  of  58.  A  rule  the  fame  term  in  cafe  of  Lisle  v.  Jenyns,  had 

Praa.  in  been  made  to  (hew  caufe,  and  abf  jlute  on  affidavit  of  fervice  (no 

s  c*  Ic3  caufe  being  (hewn)  to'  plead  non  eft  fa&un\,    and  defendant  dif 

contingif.  charged  under  the  faid  a£t.    Notes  in  C.  B.  252.  Jones  y»  Body. 
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(C)  Allowed  in  what  Cafes,  where  there  are  feve- 
ral  Defendants.  And  where  the  one  pleads  one 
Plea,  and  the  other  another. 

I,  T  N  writ  againft  Ro.  and  W.  Ro*  made  default  after  default,  and 
*  H£.  was  received  to  plead  file  tenancy  of  parcel,  and  jointenancy 
of  the  refidue.    Thcl.  Dig.  2x4*  lib.  15.  cap.  3.  f.  3.   cites  Mich. 
5E.  3.  309.229. 

2.  In  a  writ  of  error  it  was  faid  arguendo  that  where  praecipe  is 
brought  againft  two  joint enants,  parceners,  or  fuch  like,,  each  may 
plead  in  bar  by  himf elf  of  his  part,  and  if  the  one  pleads  a  plea  which 
goes  to  ally  and  it  is  found  for  him  and  the  plea  of  the  other  is  found 
agamjl  him,  yet  he  Jball  lofe  his  moiety.  Br.  Deux  Pices,  pi.  4. 
cites  9  H.  6.  46. 

3«  But  quaere,  if  hajlardy  be  pleaded  by  the  one  in  atlion  anceftrel, 
end another  plea  hy  the  other ,  and  the  baftardy  is  found  for  him  who 
pleads  it,  and  the  other  plea  is  found  againft  the  other ,  if  this  fliali 
not  forve  both ;  but  it  was  faid  that  all  is  one,  and  that  each 
may  lofe  his  part \  but  quaere,  becaufe  it  was  not  adjudged.   Ibid. 

4.  But  if  the  one  pleads  to  the  writ  and  the  other  to  the  action, 
there  the  plea  to  the  writ  Jball  befirft  tried;  for  if  it  be  found  for 
him,  all  the  writ  (hall  abate,  and  this  (hall  ferve  both.     Ibid. 

5.  But  in  trejpafs  in  perfonal  action  agaifift  two,  and  the  one 
pleads  one  pita,  and  the  other  another  plea  which  goes  to  ally  there 
tins  jball  ferve  baths  quaere  in  aftion  real.     Ibid. 

0.  And  in  action  brought  againft  one  if  he  pleads  one  plea  to  parcel, 
and  the  other  plea  to  the  reft,  which  goes  to  ally  there  the  plea  which 
goes  to  aU Jball  be  accepted  only  and  not  the  other,  be  it  in  a&ion  real 
or  perfonal,  becaufe  it  is  pleaded  by  one  and  the  fame  perfon. 
Ibid. 

7.  Quaere,  where  two  pleas  are  pleaded  by  two  in  precipe  quod  red- 
dat  whether  the  one  goes  to  all.     Ibid. 

8.  Forger  de  feats  againft  three%  the  one  made  default,  and  two 
appeated,  and  the  one  pleaded  the  death  of  the  third,  who  did  not 
come,  at  D.  in  another  county  before  the  writ  purchafed,  and  the 
ether  pleaded  not  guilty,  and  ven.  fac.  iffued  upon  bothy  and  after 
the  plaintiff  prayed  two  nifi  priu/s  upon  thofe  two  ijfues,  and  tria- 

able  in  two  counties.     Per  Moyle  he  cannot  have  both,  but  if  the    [  207  ] 
iffue  of  the  death  be  tried,  then  the  other  ifluc  is  void,  though  it 
be  tried  alfo.    But  per  Frifot  the  plea  of  the  death  goes  to  the 
writ,  therefore  the  other  fliali  have  thereof  advantage,  queere  of 
feveral  pleas  to  the  action  %  and  therefore  here  the  one  may  make  an 
end  of  all,  and  therefore  this  ftrall  be  firft  tried,  and  if  it  be 
found  againft  the  defendant,  then  the  other  plea  (hall  be  tried 
for  the  other,  but  if  it  be  found  fof  the  defendant  who  pleaded 
die  death,  the  writ  (hall  abate  in  all,  by  which  nifi  prius  was 
granted  only  of  the  county  where  the  death  is  alleged.    Br.  Deux  Piece* 
pi.  20.  cites  37  H.  6.  37.  '  , 

0^3  9*  In 
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9*  In  precipe  again/}  twoj  if  the  one  pleads  bqftardy  and  the  other 
reUafi  of  the  demandant ,  <both  (hall  be  tried,  and  if  the  baftardj 
he  found  the  other  iflue  is  void  betaufe  the  baftardy  goes  to  all; 
per  Movie.  But  Prifot  denied  it,  for  in  plea  of  land  every  one 
may  faVe  or  k>fe  his  moiety/  therefore  if  baftardy  be  found  for 
the  one,  and  releafe  againft  the  other,  the  demandant  fhaU  reco- 
ver one  moiety,  and  (hall  be  barred  of  the  other  moiety  only,  an*} 
of  no  more.    Ibid. 

^ 

£D)    Allowed  in  what  Cafes,  where  one  fhall  bo 

faid  to  go  to  the  whole. 

I.  T  N  praecipe  quod  rtddat  the  tenant  as  to  parcel  /aid,  that  he 
*  tad  nothing  unlefs  as  baron  of  his  feint  not  named  in  the  writ? 
judgment  of  the  writ,  and  as  to  the  reft  he  pleaded  nontenure;  per 
Birton,  he  has  pleaded  two  pleas  where  the  one,  fcil.  the  non- 
tenure, goes  to  all,  and' prayed  to  be  discharged  of  the  one)  and 
per  Cur.  he  (hall  anfwer  to  both,  and  fo  he  did,  that  is  to  fay, 
to  the  one  parcel  that  he  is  fole  tenant,  and  the  feme  hat  no* 
thing,  and  to  the  reft  tenant  as  the  writ  fuppofes,  prift,  Ice 
Br.  Deux  Plees,  pi.  12.  cites  21  E.  3.  28. 

a.  In  dower  the  tenant  to  parcel  pleaded  jointenancy9  and  to  the 
reft  ne  unques  accouple  in  lawful  matrimony  ;  and  per  Wich,  ht 
fhall  not  have  both,  becaufe  the  one  and  the  laft  plea  goes  to  all; 
but  Finch,  contra,  for  if  he  has  a  joint-feoffee  it  is  no  reafoo 
that  he  fhall  render  the  entire  damages,  and  alfo  he  cannot  vouch 
without  his  companion  ,  but  Wich.  contra,  Br.  Deux  Plees* 
pi.  7.  cites  40  E.  3.  31. 

3.  And  that  he  cannot  plead  releafe  to  part ',  and  another  an/wr 
to  the  reft,  for  the  releafe  goes  to  all  •,  per  Wich.     Ibid, 

4.  But  43  E.  3.  39.  it  is  adjudged  that  a  mefne  tenant  Jballmt 
plead  one  plea  which  goes  to  ally  and  another  plea  to  the  rrjl* 
Br.  Deux  Plees,  pi.  7.  cites  40  E.  3.  31. 

5.  But  it  was  faid  9  H.  6.  that  where  two  are  impleaded  in  e 
real  aclion,  the  one  may  plead  a  plea  which  goes  to  all  for  its  party  aW 
the  other  another  plea  to  the  reft,  and  each  fhall  k>fe  or  fare  his  part 
according  to  the  trial  of  the  plea,  &c.  and  fee  15  E.  4. 15.  a 
diverfity  of  thofe  matters  between  real  actions  and  perioral. 
Ibid. 

6.  In  dower  the  tenant  pleaded  that  the  demandant  detained  evi- 
dences where  he  is  brother  and  heir  to  the  baron,  and  the  demand- 
ant  faid  thatfhe  detained  two  deeds  becaufe  eftate  was  made  by  them  ft 
her  and  her  baron,  and  to  the  reft  that  Jhe  is  enfrSht  by  her  bam; 
per  Cand.  the  laft  plea  goes  to  all,  and  yet  fhe  had  both. 
Br.  Deux  Plees,  pi.  8.  cites  41  E.  3.  n. 

7.  In  formedon  the  tenant  pleaded  nontenure  to  parcel,  andihrt 
the  demandant  is  a  fatftard  to  the  reft,  and  could  not  have  both  the 
pleas  becaufe  the  lait  goes  to  all.  Br.  Deux  Plees,  pi.  9*  cites 
43  E.  3.  29. 

8.  Debt 


i.  Debt  3^20/.  againjl  executors,  and  /*  jo/,  they  pleaded  ac+ 
quittance  of  the  plaintiff  modi  to  the  tefiater,  and  ft  /ir  reft  fully  ad- 
tmmftered*  Pcrfey  laid  {he  laft  plea  goes  jto  all,  but  after  he  palled 
oven    Br.  Deux  Plees,  pi,  35,  cites  48  E.  3,  18. 

9.  In  ward  the  defendant  pleaded  nontenure  to  tie  body,  and**  to 
tit  land,  thai  the  anceftor  did  not  die  bis  tenant ',  and  had  the  one  and 
the  other  by  award,  and  yet  the  laft  might  have  been  pleaded  to 
both.    Br.  Deux  Plees,  plr  10.  cites  7  H.  4. 12. 

10.  And  per  Hank,  in  praecipe  quod  reddat  the  tenant  pleaded  Br.lUftyp* 
to  one  acre  nontenure,  and  to  the  reft  releafe  of  aBions  real  and  per*  t*°»»  r-  >4? 
final,  and  bad  both,  and  yet  the  lait  goes  to  all ;  the  reafon  feems  citB>  *" 

to  be  inafmuch  as  they  are  pleaded  to  fevera!  parcels.     Ibid. 

11.  Debt  upon  an  obligation  of  20  L  to  pay  lot.  at  two  days,  and 
the  defendant  for  the  jfrft  day  Jbewed  acquittance,  and  for  the  laft 
day  that  be  bos ,  been  always  ready,  and  yet  is,  and  brought  the  mo- 
ney into  court,  and  the  plaintiff  to  the  acquittance  demurred  becaufe  it 
bad  nofeal,  and  to  the  other  plea  laid  that  he  bad  not  been  always 
ready,  and  was  not  fnffered  to  have  both  by  replication,  becaufe 
}f  the  condition  be  broken  in  part  it  i§  broke  in  all,  and  there- 
fore he  was  compelled  to  hold  to  the  one,  and  fo  he  did,  fcil. 
{hat  he  has  been  always  ready,  &c.  Brt  Deux  Pkes,  pi.  n, 
cites  14  H.  4.  30. 

1 2.  In  ward  the  defendant  as  to  body  faid,  that  the  anceftor  of  the 
infant  held  land  of  A.  who  held  over  of  the  demandant  que  eftate  be  has 
in  the  ward,  and  as  to  the  land  that  he  and  the  anceftor  of  the  infant 
held  jointly,  and  he  furvived,  and  it  was  determined  that  he  ihould 
hold  him  to  the  jointenancy,  for  this  goes  to  all,  by  which  he 
faid  that  W*  leafed  the  ward  of  the  body  to  the  defendant,  and  vouched 
him  to  warranty,  and  as  to  the  land  pleaded  jointenancy  by  fine  a* 
above,  and  it  was  awarded  that  he  (hall  have  both,  by  reafon  of 
excufing  the  damages  and  to  put  it  upon  the  voucher*  Br.  Deux 
flees,  pi.  13.  cites  7  H.  6*  14. 

13.  Debt  upon  a  leaf e  for  10  years  rendering  rent,  and  for  arrear 
of  eight  years,  &c  Fullthorp  faid,  Green-acre  is  parcel  of  the  pre- 

mifes  which  was  afleiTed  to  *  3  s.  at  the  time  of  the  demife,  into  ? Jf*5**  ^t 
which  the  plaintiff  entered  three  years  after  the  leafe,  before  which  en-  d*  other 
try  as  parcel  nothing  arrear t  and  as  to  the  reft  he  owes  him  nothing,  Virion*  tie 
prift',  where  one  intirerent  was  referved  for  all,  and  the  opinion  of  3*\ 
the  Court  w^is,  that  the  entry  into  parcel  goes  to  all  the  writ. 
Br.  Deux  Plees,  pi.  14.  cites  7  H.  <5.  26, 

14.  In  wafts  the  defendant  pleaded  to  part  that  the  plaintiff  bad  an 
elder  brother  who  furvived  the  father  and  died,  after  whofe  death  no 
waft  done,  and  to  the  reft  that  the  plaintiff  bad  another  coparcener  in 
full  life  not  named ;  judgment  of  (he  writ,  and  by  fome  the  firft 

plea  goes  to  all,  but  oy  the  beft  opinion  the  laft.  plea  goes  to  all  , 

clearly.     Br.  Deux  Plees,  pi.  3.  cites  9  H.  6.  11. 

15.  Forger  defaits  of  land  in  four  viffs,  &c  the  defendant  as  to 
three  villsfaid  that  the  plaintiff  never  any  thing  had,  and  to  the  reft 
conveyed  eftate  to  himfelf  abfque  hoc  that  be  forged  moth  et  forma. 
Per  Newton  this  laft  plea  goes  to  all,  but  the  Court  was  againft 
him.    Br.  Deux  Plees,  pi.  29.  cites  10  H.  6.  24. 

Qjl  1<S-  And 
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1 6.  And  per  Cur.  if  in  precipe  quod  rcddat  the  tenant  pkafs 
Ieafe  to  parcel,  and  bqftardy  in  the  demandant  to  the  reft,  this  (hall  not 
be  fuffered  ,  for  the  lad  plea  goes  there  to  all ;  note  the  diversity. 
Ibid.  . 

1 7.  In  annuity,  the  defendant  pleaded  acquittance  <f  two  years,  and 
to  the  reft  that  he  offered  to  the  plaintiff  a  competent  benefice  which  was- 
the  condition  of  the  grant,  and  he  refufed,  and  becaufe  this  plea  goes 
to  all,  the  firft  plea  was  oufted  \  for  debt  {hall  lie  of  the  arrears, 
before.    Br.  Deux  Plees,  pi.  15.  cites  19  H.  6.  54. 

£  209  ]         19.  In  trefpafs  of  a  villein  in  his  fervice  being  taken,  frank  and  ef 
Br.  Re-      fratik-efaie  goes  to  all,  without  anfwering  to  the  fervice 5  quaere 

t"lu  cites  ty  otners*     Br-  I)cux  Plees,  pL  16-  cites  22  H.  6.  30. 
$.  c.  20.  And  in  trefpafs  de  mulierc  abducla  cum  boms  viri,  never  his 

feme  is  a  good  plea  to  all,  per  Fulthorp,  but  Afcue  contra ;  for  he 
fliall  anfwer  to  the  goods  alfo.     Ibid. 

2 1 .  Trefpafs  of  trees  cut  and  carried  away,  the  defendant  as  to  the. 

trees  pleaded  gift  of  the  plaintiff  before  the  trefpafs,  and  to  the  cutting 

and  carrying  away  not  guilty  ;  and  per  Littleton  the  laft  plea  goes 

to  all,  but  Prifot  faid  no 5  but  in  trefpafs  againft  two,  if  the  one 

pleads  releafe,    and  the  other  another  plea,    there  the   releafe 

goes  to  all  if  it  be   firft  tried.      Br*  Deux  Plees,   pi.  5.   cites 

33  H.  6.  12. 

JJr.  MIC-  22.  If  baron  and  feme  plead  mifnofmer  of  the  feme,  it  goes  to  all 

»ofmer,pU$.  the  writ  if  it  be  found,  and  yet  the  baron  (hall  plead  another  plea, 

cites  3.  c.    £or  njmfcif  ajfo  •  and  fo  he  did,  quod  .nota,  and  fo  two  pleas,  and 

yet  the  one  goes  to  all,     Br,  Deux  Plees,  pi.  6.  cites  33  H.  6.  22^ 

23.  In  dower,  the  tenant  pleaded  nontenure  to  parcel,  and  to  the. 
reft  thai  the  demandant  detained  from  him  certain  evidences  which  con-i 
cerned  the  fame  land,  and  had  both;  for  the  laft  plea  goes  but  to. 
this  parcel  of  which  the  tenant  takes  the  tenancy.  Br.  Deux  Plees, 
pj.  36.  cites  33  H.  6.  51, 

24.  Trefpafs  in  three  acres  of  land,  the  defendant  jnftified  for  the. 
thirdspart  by  one  title,  and  in  the  other  two  parts  by  another  title,  and 
well  5  for  it  may  be  that  it  is  in  fcveralty,  the  third  part  from  the 
two  parts  >  for  otherwifc,  the  one  pica  goes  $0  all.  Br.  Deux 
Plees,  pi.  30.  cites  37  H.  6.  39. 

Br.  Deux  25.  In  debt  upon  arrears  of  annuity  granted  pro  concilio  impenfo,  &C 

pi«w,p!.*2.  againft  the  fuccefibr  of  an  abbot,  the  defendant,  as  to  the  arrears  be- 
30H.6,  si.  .twtenjuch  a  feaft  and  fuch  afeqft,  faid,  that  the  predeceffor  requirti 
$,  C,  counfel  in  fuch  a  matter  at  Z>,  and  he  there  refufed  to  give  counfel  /  and 

,         to  the  arrears  before,  that  he  did  not  give  counfel,  &c.  and  had  both 
pleas 5  for  though  the  annuity  was  determined  by  the  refufal,  yet 
debt  lies  of  the  arrears  before,  and  this  a&ion  is  debt,  but  in  ac«i 
tion  of  annuity,  there  the  fefufal  goes  to  all  of  this  nature  of  ac- 
tion.    Note  the  difference  in  annuity,  and  e  contra  in  debt  upon 
arrears  of  annuity.     Br,  Annuity,  pi.  28.  cites  39  H.  6.  22. 
fer.  OflUe,         20.  Aclion  cf  divers  trefpaffes,  the  defendant  to  feme  pleaded  net 
&•),  &c.        guilty,  and  to  the  reft  arbitreraent  of  all  trefpaffes,  and  were  at  iffue. 
pi.^3.  cite*  Qc  t£^  ^d  found  fir  the  plaintiff,  and  by  fomc  this  laft  plea  goe$ 
to  all,  and  by  feveral  none  ihall  have  advantage  of  the  laft  plea  but 
the  party*   but  any  as  amicus  curiae  may  {hew  to  the  Court  t^atthe; 

*    " ...........       ^ 
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one  plea  goes  to  all,  and  the  Court  ex  officio  (hall  difcharge  all  ' 
t>ut  tnat  $  and  after  it  waj  faid  per  Cur.  that  it  is  better  for  the 
plaintiff  to  zeleafe  part  of  his  damages  and  to  have  judgment  of 
the  reft ;  for  where  divers  trefpafles  are,  and  divers  pleas  plead- 
ed, and  found  for  the  plaintiff,  and  the  damages  are  levered,,  the 
plaintiff  may  releafe  his  damages  for  part,  and  pray  judgment 
for  the  reft;  and  fo  is  fure.  Br.  Deux  Plecs,  pi.  23.  cites 
5  E.  4.  124- 

27.  In  ajjife  by  B.  and  S.  the  defendant  pleaded  againft  B.  that  he  is 
en  alien  torn,  and  again fi  S.  that  he  had  never  fuch  office  of  which  the 
aJSJe  is  brought)  and  it  was"  held  that  the  loft  plea  goes  to  aU  agatnfc 
bothi  for  if  there  be  no  fuch  office,  no  affife  lies.  Br.  Deux  Plees, 
nL  24*  citet  7  E.  4.  29. 

28.  A  mzn  fhall  not  have  two  pleas  where  thfjirjl  goes'to  all%     Br.  Br.  Tref- 
D.eux Pices,  pi. 25.  cites  iaE.4.  10,  ctes'cL* 

For  more  of  Double  Pleas  in  general*  fee  other  proper  titles, 
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S>otott\  c  ase  3 


What  it  is,  and  the  feveral  Sorts  and  Incidents. 

J.  T\  O  WE  R  is  propter  onus  matrimonii  &  ad  fuftentationem  At  this  oaf 
•^  uxorisA  qducationem  liberorum  cum  fuerint  procreati,  fi  '^ST'k^I' 
vir  praerqoriatur.     £t  hoc  proprie  dicitur  dos  mulieris  fecundcun  profefibn  of 
cbnfuetudinem  Anglicanam.     Co.  Litt.  30.  b,  the  common 

.  (aw,  either 
for  the  lazd  mtbicb  tbt  tvife  brmgs  with  ber  m  marriage  to  her  hatband,  for  then  it  it  either  called  in 
frank-marriage  or  in  marriage,  nor  for  the  portion  »f  matey  or  other  gopds  or  chatteb  which  me  bringe 
with  her  in  marriage,  for  that  is  called  her  marriage  portion.  And  yet  of  atuieni  time,  Au  mulitrit,  the 
dower  or  dowry  of  the  woman  was  alfo  applied  to  them  ;  but  it  is  now  commonly  tal^ea  Jar  her  ibk4 
fazt9  wi|AC>  ihe  ha{h  of  ber  bujband't  lands  or  tenements.    Co.  JLitt,  31* 

2.  Littleton  divides  dower  into  5  parts,  viz.  Dower  by  the 
common  law.  By  cvjhm.  Ad  oftium  ecclefta.  Ex  affenfu  patrie* 
And  de  la  pluis  Beale. 

3.  Three  things  belong  to  dower,  viz.  Marriage.  Setfm.  Death 
of  the  bit/band.  * 

4,  Concerning  Jet/in,  it  is  not  necejfary  that  die  fame  fhould 
continue  during  the  coverture  5  for  albeit  the  huiband  aliens  the 
lands  and  tenements,  or  eitinguifhes  the  rents  or  commons*  &c*, 
y^  t^xe  woman  fliall  be  endowed.    Co.  Litt.  33. 


-ro  Ctotoer. 


Foi.  675.  (A)     Wfjat  Women  fhall  be  endowed. 

Br.  Dower,    [1.  j  F  a  man  marries  a  woman  of  an  hundred  years  of  age%  j«t 

i»  H.4.1 1!  ftc  fba11  ^  ^^i  though  b7  poflibility  of  nature  fte 

Co.      cannot  have  iffueT     {2  U.  4.  2.  b.j 

4,'itt.  40.  a* 

S.  P.  cue*  11  H*  4.  *•  ao47  H.  6.  n,  re, 

^eltefCfe^ie  ^*"  ^  ****  h\*rbar*d  AW  Jg6*f  bis  nmfe  is  of  tie  age  afpymSi  fc<* 
JSrJflwU6*  ^^  not  **  endowed,    Litu  8^  12  H.  4,  3.] 

aot  tare  dower.     Br.  Dower,  pi.  36.  citcj  12  H.  4.  1. Aad  if/fc  «  *f  mnt  years,  ami  the  hs- 

rm  k  met  off.ven  year*  of  age,  fte  foil  n*  have  dower  *  oontn  if  be  k  jevem  at  the  time  ef  bh  Jm*. 
Br.  Dower,  pi  SB.  cites  D6&.  and  Stud.  lib.  1.  cap.  7.  fol.  »j.  and  Parva  Na.  Br.  foi.  7.  ■  ■  ■ 
If  fte  be  nine  yean  old  at  her  hn&aod'i  <*a*th,  fte  Ml  haw  fewet.    *  Int.  154.  ■■    ' 'See  (£) 


£3.  Rot.  parliamcnti  £  H.  5.  numera  15*  the  commons  prayed, 
that  all  manner  of  wotnen  aliens  that  ihould  be  married  to  Englifh- 
jnen  by  the  royal  licence,  fhotjld  be  endowed,   &c-l 

f  «»I  '  (B)    ANSWER, 

^il!!ed  »         W  [^  it  be  foe  as  dtftred  by  the  petition.} 
fa  the  origin*!* 

1}  lS'1  &<*•  parliament;,  9  H.  5.  numero.  A  petition  was 
delivered  to  the  king  in  this  parliament  fpr  Beatrice,  who  was  die 
wife  of  Thomas*  late  Earl  of  Arundel,  fhewing,  that  whereas  fte 
was  bom  in  Portugal,  and  took  to  husband  the  faid  Earl,  who  was, 
feifed  in  fee,  and  fee-tail,  of  divers  caftles,  lands,  &c.  The 
heirs  and  tertenants  now  difturbed  her  of  her  rcafonable  dower, 
becaufe  flie  was  bprn  and  begotten  in  the  faid  land  of  Portugal, 
that  it  would  pleafe  him  to  declare  and  ordain  by  authority  of 
parliament,  that  fte  ihould  have  her  dower/} 

• 

(C)    ANSWER 

[1.  C6.]  The  king,  of  the  affent  of  the  lords  in  thn  parlia- 
ment, hath  declared  openly,  and  ordained  in  the  fame  parliament, 
at  fie  hath  deftred.'] 

[2."  C7O  In  feme  cafes  a  woman  ftiali  be  endowed,  though 
there  is  a  divorce  between  her  and  her  hufcand.  70  Ec  -i.  33. 
Btatqthere.]  Jy       J    3i 

■  8'  *? «  8  EHz"  5n  cafe  of  one  Serlc»  if  w*$  argued  by  die  jof- 
tiees  of  C.  B.  if  the  iffues  of  prieftj  were  legitimate,  and  Popham 
attorney  fay*  when  he  was  ferjeant,  it  was  adjudged  that  the 
.     *&  tf'Prte/lihoM  have  <Wr.     D.  1 8S-  pi.  65.  Marg. 

5,  Fi   n  P      7  ^  the  common  W  m"T  "»fce  »  q«o^>  *«  «■  • 
7JL    u  . '  *74*  \marr"Igf  infra  annos  nttbiles  is  perfeft  qooad  do. 

tum      2?  *°  °th,cr  PurP°<"«  ^  w  only  inchoatum  &  imperfec- 
tmn.    6  Rep.  40.  b.  Mich.  3  Jac.  B.  R.    Mildmay'*  cafeV 

2  10.  If 


Dtftoflv  tn 


10.  If  a  freeman  todc  a  mrfto  wife,  (he  fliould  have  been 
do  wed;  but  the  wife  of  an  ideot,  nop  compos  f  outlawed,  ox  at- 
tainted of  felony  or  trefpafs,  attainted  of  herefy,  praemunire,  qt 
the  like,  fhall  be  endowed.     Cot  Litt.  31.  a. 

11.  2?**  if  the  huiband  be  attainted  oftreafon,  though  it  be  far 
treafon  done  after  the  title  of  dower,  fl*e  fiiall  not  be  endowed, 
Co.  Litt.  31.  b. 

1 2.  If  a  common  perjbn  takes  an  alien  to  wife,  and  dies,  (he  {hall  not 
beendowed ;  bqt  if  the  king  marries  an  alien,  (he  (hall  be  endowed 
by  the  law  of  the  crown*  Edntond,  the  brother  of  King  E.  u 
married  the  queen  of  Navarre  and  died,  find  it  was  refolved  by  all 
the  judges,  that  (he  fliould  be  endowed  of  the  third  part  of  all  the 
lands  whereof  her  huibjtnd  was  feifed  in  fee.      Co.  Litt.  3  u  bu 

13.  It  is  necefiary  that  the  marriage  do  continue,  for  if  that  be 
djfilved  the  dower  cealeth,  ubi  nullum  matrimonium  ibi  nulla 
dos ;  but  this  is  to  be  underftood  when  the  huiband  and  wife  are 
divorced  a  vinculo  matrimonii,  as  in  cafe  of  pre-contra£t,  contain 

Sinity,  affinity,  &c«  and  not  a  menjb  isf  tboro  only,  as  for  adultery* 
>.  Litt.  32.  a. 

14.  If  a  Jew  born  in  England  take  to  wife  a  Jew  born  alfo  in 
England,  and  the  hujband  is  converted  to  tie  Chriftian  faith,  and 
purchafes  lands,  and  infeoffs  another,  the  wife  (hall  not  be  en* 
dowed.    Co.  Litt.  31.  b.  32.  a. 

15.  If  a  marriage  defaclo  be  voidable  by  divorce  in  refpeB  of  con-    [  212  1 
Janguinity,  &c;  whereby  the  marriage  might  have  been  diflblved, 

and  the  parties  freed  a  vinculo  matrimonii,  yet  if  the  hujband 
dies  before  any  divorce  then  for  that  it-  cannot  now  be  avoided, 
this  wife  in  fafto  (hall  be,  endowed,  for  this  is  legitimum  matri- 
monium j  and  fo  in  a  writ  of  dower  the  bifhop  ought  to  certify 
that  they  were  legkimo  matrimonio  copulati,  according  to  the 
words  of  the  writ.  Co.  Litt.  32.  a.  and  fays,  that  herewith 
agrees  10 'E.  3.  35- 

1 6.  If  a  man  takes  a  wife  of  the  age  offeven  years,  and  after 
aliens  his  lana\  and  after  this  alienation  the  wife  attains  to  the 
age  of  nine  yeats,  and  after  the  huiband  dies,  the  wife  fhall  be 
endowed  \  for  although  {he  was  not  abfolutely  dowable  at  the 
time  of  the  marriage,  yet  flic  was  conditionally  dowable,  viz:  if 
(he  attained  to  the  age  of  nine  years  before  the  death  of  her  hut 
band ;  for  foHLittleton  here  fays,  fo  that  ihe  pals  the  age  of  nine 
years  at  the  death  of  her  huiband  *,  for  by  his  death  the  poffibility 
of  dower  is  confummate.     Co.  Litt.  33.  a. 

17.  If  the  wife  be  pajl  the  age  of  nine  years  at  the  death  of  her 
hujband  (he  (hall  be  endowed,  of  what  age  foever  the  huiband  be, 
although  he  were  but  four  years  old.  Quia  junior  non  poteft 
dotem  promereri  neque  virum  fuftinere,  nee  obftabit  mulieri  po-. 
tenti  mipor  setas  viri,  wherein  it  is  to  be  obferved  that  though 
confenfus.  non  concubitus  facit  matrimonium,  and  that  a  woman 
cannot  confent  before  twelve,  nor  a  man  before  fourteen,  yet 
this  inchoate  and  impeded  marriage  (from  the  which  either  of 
the  parties  may  difagree)  after  the  death  of  the  huiband  (hall 
give  dower  to  fhe  wife,  and  therefore  it  is  accounted  in  law 

after 


us  JDotoen 

after  the  death  of  the  hufband  legitimism  matrimomtfms  a  lawful 
marriage,  quoad  dotern.     Co.  Litt.  33.  a. 

18.  The  wife  of  a  man  who  is  bant/bed  (hall  have  dower  in  his 
life-time  if  fhe  has  not  a  jointure ;  if  (he  has  a  jointure  fbc  (ball 
enjoy  it  in  the  life-time  of  her  hufband.  Banilhment  is  by  ab- 
juration or  by  parliament.     Jenk.  4.  pi.  4.     Weyland's  cafe. 

19.  If  a  man  take  an  alien  to  wife,  and  then  fells  his  lantf, 
and  his  wife  is  made  a  denizen,  flic  (hall  not  be  endowed  by  virtue 
of  the  denization ;  but  it  is  otherwife  if  (he  be  natur*b%ed  by  aft 
of  parliament.     Co.  Litt.  33.  a, 

• 

(D)     Of  what  Things  fhe  fhajl  be  endowed* 

Br.  Dowrr,  [r.  cHE  ftall  not  be  endowed  of  the  goods  of  her  hufband, 
pi.  31.  cite*        ^  7  H.  4,  13,  b.    Vetus  Nat.  Brevium,  7.  b.] 

Br.  Dower,       [2.  But  by  the  civil  law  Jbe  Jbmll  be  endowed  of  the  .good^ 

pi.  31.  cites  7  H.  4.  14.] 
S  C.  but        '  ^  ■* 

that  the  laws  of  England  are  contrary  $  an£  that  the  civil  law  does  not  give  it  of  the;  land. 

£3.  She  (hall  be  endowed  of  villeins  regardant,  a  H.  6.  If.  b.J 
S.  P.  and/*  [4,  So  fhe  fliall  be  endowed  of  villeins  in  grofs,  for  this  is  vX 
*f*m*af>-  inheritance.     2  H.  6.  n.  b.  Vet,  Nat.  Br.  7.  b.] 

pendent)  and  * 

the  Tvritjball  be  dc  Tibtrv  tenement^    Br.  Dower,  pi.  91.  cites  i  H.  6.  n.  She  fluH  be  e»dowe< 

©fa  villein,  either  the  third  day's  work,  or  every  third  week  or  month.     Co.  Litt.  32.  a. 

ibid.  164.  b.  $.  P-  ■  Ibid.  307.  a,  S.  P.  for  in  him  a  man  may  hav*aa  estate  in  fce,  tr 

lee  tail,  or  for  life  01  years* 

C2I3J 
Co.  Litt.  3a.       [5.  She  (hall  not  be  endowed  of  a  common  Jans  number,  becaufc 
».  s.  p.  but  tjien  tkc  jan<j  wouid  jje  doubly  charged.    Co.  11.    Rich.  God- 

of  a  com-  ~  f.  *    __.     °*  r'         »-»  ,        _  ^ 

men  certain  frt,  45.  Perkins,  f.  341.  Vet.  Nat.  Br.  7.  b.  P.  9  Car, 
jhe  fliall  be    3,  R.   between  *  Prewett  and  Drake,  per  Curiam  agreed  in 

Cn»°cIro."c.  a  w"t  °^  crror  uPon  a  judgment  in  dower,  but  judgment  affirm- 
300.  pi.  3.  ed,  becaufe  it  fliall  not  there  be  intended  to  be  common  fan* 
s.  c.  the      number,  but  appendant.] 

demand 

was  of  dower  in  a  mefluage,  land,  meadow,  pafture,  and  of  common  of  palhire,  pro  omnibus  amiis 
cum  pertinentiis  in  G.  and  the  judgment  being  after  a  verdict  which  finds  that  the  huiband  was  feiicd, 
quod  dower,  &$.  and  by  intendment  it  appeared  upon  the  evidence  that  it  was  fuch  a  common  as  went 
with  the  land  whereof  fhe  was  dowable ;  and  if  it  had  been  common  in  grofs  without  number,  the 
judge  before  whom  the  trial  pafled  would  have  directed  it  to  be  found  againft  the  defendant.  ■»■  ■  .  ■ 
Jo.  315.  pi.  2.  Breewood  v.  Drake.  S.  C.  adjudged.  And  a  nota  is  added,  that  a  precedent  was 
mewn  of  4.  Jac.  where  a  demand  was  of  dower  inter  alia  of  common  generally,  and  judgment  give* 
tor  the  plaintiff. 

r-~*—\  [6.  She  (hall  be  endowed  of  the  office  of  Marjkalfea  <fc  B.  |U 
. FoU  6?6\  ^  1  E-  3.  57-  b*  admitted.] 

Co  Litt.  31.  a.  S.  T.  and  fo  as  to  the  profits  arifing  from  the  cuftody  of  the  gaol  of  Weftaiinfler- 
ibbcy,  and  fays  that  therewith  agrees  reverend  antiquity.  Theioal  D»g.  67.  lib.  8.  cap.  5.  f.  a, 

cites  Trin.  %i  £•  3.  35*  S.  P.  ■  F.  N.  B.  8.  (K)  in  the  new  notes  there  (b)  cites  S.  C. 

[7.  The  queen  (hall  n$  be  endowed  of  the  crpun.    Liber  Sue- 
ctflioms,  92.  J). 3 

*  [8,  Aw- 


^8.  A  woman  ftrall  mt  be  endowed  of  the  eafilts  df  her  httfband, '  A  man  feifed 
Which  arc  de  guerra.     i  J.  i.  Rot,  Patentium  Membrana,  17.  *fj!?ff*u  d 
foL  3.  refolved  as  it  appears  by  a  writ  to  the  fteward  of  Ire-  ^deafiof. 
land,  to  reform  fuch  endowments  there.     Otkerw\fe  of  the  queen.  »*»/,  width* 
iE.  1.  Rot- Pat.  M.  3.  Dorfo.]  fZS"madl 


«r  ixBJi,  t£kt  Jim*  9/  the  feoffor  brought  dower  and  recovtred  w  value  by  award,  Ayr  not  the  third  part, 

Br.  Dower,  pi.  81.  cites  30  E.  1. Co.  Lift.  31.  b.  S.  P.  But  where  they  are  not  for  the 

naceflary  defence  of  the. realm,  the  wife  may  be  endowed  thereof.     Co.  Litt.  165.  a.  at  the  bottom* 
1  Jnft.  17.  S.  P.  accordingly  in  the  exposition  of  the  word  caftrum  in  the  ftatute  of  magna 
chorea,  cap.  7. 

£9.  A  woman  (hall  not  be  endowed  de  homagiis  of  her  hufband, 
fuafunt  de  guerra.     1  E.  1.  Rot.  Pat.  M.  17.  refolved*] 

[10.  The  wife  fliall  not  be  endowed  of  the  capital  mejfuage*  Oftheprm. 
The  law  of  Scotland  agrees  with  tljis.     Skene  Regiam  Majefta-  jj^^"11" 
tern,  41.  b.  vert  62.]  pkaime?-" 

fuage  a  wo* 
man  mall  be  endowed,  fi  oon  fit  caput  comkatus  vcl  baronitt,  for  the  honour  of  the  realm.     Co* 
Litt.  31.  b. 

« 

11.  Writ  of  dower  was  maintained  of  the  profits  of  a  market. 
Thel.  Dig.  68.  lib.  8.  cap.  7.  f.  2.  cites  Hill.  12  E.  2.   Dower, 

157- 

12.  It  was  faid  that  a  feme  might  bring  writ  of  dower  of  com*  f.  n.  B. 

mm  of  pajturey  with  a  certain  number  of  beads.     Thel.  Dig.  67.  '48-  (C) 
lib.  8.  cap.  5.  f.  15.  cites  Trin.  4  E.  3.  146.    and  that  fo  it  is*  S*  p' 
(aid  by  Littleton,  Pafch.  4  E.  4.  2.  and  fays,  fee  12  E.  2*  Dow- 
er,  161.  accordingly.  ' 

13.  And  of  fiallage  arifing  from  a  fair,  making  the  demand  de  Co.Litt  32. 
tertia  parte  ftallagii  avehant,  &c.  and  not  of  profits  3rifing  from  a-  s- p- — 
the  ftallage,  &c.    Thel.  Dig.  68.  lib.  8.  cap.  7.  f.  2.  cites  Mich.  [^fnBt'J* 

II  E.  3.     Dower,  85.  new  notes 

there  (b) 
cites  S.  C    For  the  ilaiUgc  h  the  prom% 

[214] 

14.  Dower  of  the  profits  of  an  office  was  maintained  without  de-  As-°f  the 
manding  of  the  office  itfelf.    Thel.  Dig.  67.  lib.  8.  cap.  5..f.  3.  $£*£; 
cites  12  E.  3.   Dower,  po.  &c!  withoJc 

demanding 
the  third  part  of  the  office  of  it,  which  cannot  be,  becaufa  the  office  is  intirt.    Bat  quaere  of  the  ©ilk* 
•f  Century,  F.  N.  B.  8.  (K)  in  the  new  notes  there  (b)  cites  S.  C. 

15.  A  man  (hall  not  have  aflife  of  the  farm  of a  fair ;  for  it  is 
mi  in  loco  certo  capiendo,  as  in  the  ftatute,  and  yet  the  feme  was 
thereof  endowed.  Br.  Aflife,  pi.  471.  cites  14  E.  3.  Fitzh. 
ScL  Fa.  122. 

16.  And  dower  was  maintained  of  the  profits  arifing  from  *  d  #  Co*  *:»«„ 
fair  and  from  a  market,  and  from  the  court  of  the  fame  market,  &c.  22f?N.M, 
But  the  demand  was  not  of  the  third  part  of  the  fair  or  market.  (K.)  in  the 
Thel.  Dig.  68.  lib.  8.  cap.  7.  f.  2.    Mich.  15  E.  3.    Dower,  81.  *£?ffi 

Cites  S.  C And  Ibid,  cites  Lib.  Intrat.  234.  dc  tertia  pane  exituum  *  profiowrttm  de  quolibet 

.4**rto  quofibet  die  Marti*  (t  uoioj  feci*  <juvlil*:t  an/io  in  feito,  Ice. 

J 7.  Writ 


4*4  JDotofch 

*.  P«  t7-  Writ  of  doWer  lies  of  a  garden,  croft,  Of  cottage,  by  tht 

Ascites5'  °P*n^on  °f  *c  Court.  So  aflife  lies  of  it,  but  praecipe  quod  reddat 
S.  c.  does  not  lie  of  it*     Br.  Dower*  pi.  92.  citps  8  H.  6.  3* 

•  S.  P.  and  1 8;  A  man  leaftdfbr  *  life  rendering  rent,  and  took  feme  and  died, 
tfuli  hlwlt-  &cfemejhrall  mt  h  endowed  of 'this  rent.  Contra  of  a  rent  re/erved 
*r  it  is  in.'  upon  a  gift  iti  tail:  per  June.    Br;  Dower,  pi;  44.  cites  7  H.  6. 3. 

cident  to  the 

rererfioo  j  for  rf<  war  ir  » inberiunce,  and  is  determinable  hy  tbt  death  (ftb$  ?*/*•    Br.  Dower,  pH  89* 

•fttai  M.  t  £•  6. 

19.  If  A.  holds  lands  of  B.*by  homage*  fealty,  and  ios.  rent* 
and  B.  dies,  B.'s  wife  (hall  not  be  endowed  of  the  homage  and  fealty, 
but  fhall  have  a  third  part  of  the  rent  as  a  rent-feck.  Kelw.  1  26.  a* 
b.  pic  87.     Cafus  incerti  temporis*  , 

20.  .A  writ  of  right  of  dower  lieth  of  that  thing  which  is  ap+ 
pendant  purtenatit  unto  the  faid  land  which  a  woman  holdeth  in  dower. 
As  of  fo  many  loaves  of  bread*  of  fo  many  Aaggont  of  ale,  &c» 
a  day,  or  a  week,  &c.  which  fhe  claims  to  pertain  to  her  tenement 

,  which  fhe  holds  in  dower,  &c.     F.  N.  B.  8.  (K)  and  9.  (A). 

2i.  A  wife  (hall  be  endowed  of  advowfons,  villeins,  common  of 
xpafiure  or  apture,  and  of  other  profits  or  liberties  .of  which  her  hut* 
band  had  any  eftate  of  inheritance  ;  which  eftate  the  iffue  betwixt 
them  by  poflibility  may  inherit*  &c.    F.  N.  B.  148.  (C). 

22.  Dower  may  be  of  rent-corn.  Per  Curiam.  Ow.  32.  Pafch* 
7  Eliz.  in  an  anonymous  cafe. 
Gooldfb.37.  23.  Dower  may  be  of  a  third  part  of  the  manor.  But  then  it 
Brookes  mift  k  claimed  by  the  name  of  the  third  part  of  the  manor,  and 
cafe.  s.  c.  not  of  certain  mefiuages,  certain  acres  of  land,  and  certain  rents, 
&  s.  P.       for  in  the  laft  cafe  it  is  only  a  demand  as  of  a  thing  in  grofs,  and 

hdd  accord-   a  rccovcry  Jn    fucjj  cafc  js  not  Qf  ^  $OX&  part  0f  fa  manor* 

Ow/4.        Godb.  135.  pi.  156.  Mictu  29  Eliz.  C.  B.  Bragg's  cafe* 

Bragg  v. 

Brooks.  S.  C.  refblved  clearly. 

f  F.  N.  B.       24.  A  woman  may  be  endowed  of  the  third  part  of  the  profits 

S*P.  ad-  °^  a  t  mill ;  and  of  the  profits  of  keeping  a  park  j  and  of  the  pro- 

niittcd.—  fits  of  a  dove-houfe ;  and  of  zpifchary  ?  and  of  the  J  third  preftnla- 

F.  N.  B.  S.  tion  to  an  advowfon  j  fo  of  the  profits  of  courts,  fines,  and  heriots > 

£r}  £*T    and  of  tfdr/-    Co-  Litt-  3*-  a- 

there  (b)  S.  P.  cites  45  E.  3.    Fitzh.  Power,  pi.  50.  and  that  &e  had  thereby  the  freehold  of  the 
third  pare  of  the  mill  vefted  in  her. 
%  F.  N.  B.  150.  (O)  S.P.  cites  1  £.  1.    Dower,  176..  Ibid.  148.  (C)  S.  P. 

£  215  3  25.  Wives  (hall  be  endowed  of  tithes  or  other  eccleftaftical  duties 
that  came  io  the  crown  by  the  ftatute  27  H.  8.  31  H.  8.  cap.  13* 
37  H.  8.  4.  and  i  £•  6.  cap.  14.  Co.  Litt.  159.  a. 

2<J.  Of  francbifes  parcel  of  an  honour,  dower  may  be  afligned, 
and  they  maybe  parcel  and  appendant  to  the  honour,  though  they 
are  not  belonging  to  a  manor  which  is  of  an  inferior  nature. 
Cro.  J.  622.  pi.  12.  Mich.  18  Jac.  B.  R.  in  cafe  of  Howard  v.. 
Cavendifli. 

26.  Of  an  advowfon,  whether  it  be  in  grofs  or  appendant,  the 
.  feme  is  dowablc  \  per  Cur.  Cro.  J.62 1 .  in  pi.  x  2.  Mich.  1 8  Jac  JB.R. 

27.  Of 


£7.  Of  a  rtntfervice,  rent-charge,  and  rent-fech,  (he  (hall  be 
tndowed  ;  but  of  an  annuity  that  charges  only  the  per/on,  and  itfues 
not  out  of  any  lands  or  tenements,  Jhe  rail  not  be  endowed. 
Co.  Litt.  3a.  a. 

28.  But  if  the  freehold  of  the  rents,  common,  hec  were  fuf- 
pended  before  the  coverture,  anifo  continue  during  the  coverture,  (he 
ihall  jiot  be  endowed  of  them.  If  after  the  coverture  the  hnf- 
band  does  extinguifti  them  by  releafe  or  ttherwife,  yet  (he  (hall  be 
endowed  of  them,  for  as  to  her  dower  they,  in  the  eye  of  the  law, 
hare  continuance.    Co.  Litt.  32.  a. 

29.  The  widow  of  die  lord  was  decreed  at  the  Rolls  to  be  en- 
dowed of  the  third  part  of  the  improved  values  of  the  copyhold \  but 
reverfed  by  Ld.  Keeper  as  to  that.  Chan.  Cafes,  247.  Hill* 
*6  &  2  7- Car,  2.    Holland  v.  Blandy. 

30.  Dower  5  the  tenant  pleads,  that  Sir  Thomas  Gerrard  was  1  SiHc.*5;. 
feifed  of  &e  tnefJMage  now  in  demand,  called  B.  in  his  dethtftle  as  of  ^  3;  S.  C. 
fee,  and  being  fo  icifed,  Joe*  1.  by  his  Utters  patents  under  the  £Vt°tf." 
great  feed  of  England,  created  the  f aid  Sir  Thomas  Gerrard  baron  of  firmed  iner- 
A  amdfo  the  mefluage  in  demand  became  caput  baroni*,  and  he  prays  ror  in  B- R- 
judgment,  if  the  demandant  ought  to  be  endowed  thereof.    The  ^IsS^1*' 
demandant  demurred!  and  judgment  was  given  for  her  in  C.  B.  59s.  pi.  6. 
Tettant  afligns  for  error,  that  the  demandant  ought  not  to  have  L*dT  Gt*~ 
dower  of  this  mefluage,  being  caput  baroniae;  that  it  would  tend  sVclan? 
to  the  diftonour  of  the  dignity,  to  have  the  capital  mefluage  di-  judgment 
vided  and  difmembered,  but  it  would  be  more  for  the  honour  of  *ffir«ed  p« 
the  realm  that  it  be  kept  inttre  \   and  for  authority  cited  Co.  5°mo4.  64. 
Litt.  31.  b.    Fitzh.  Dower,   180.    Bra£L  lib.  2.  170.  b.    Pafch.  Ld.Ger- 

4  H.  3.  Rot.  7.    But  Serjeant  Wright  and  Mr.  Northy  contra,  "'^'l^ 
of  which  opinion  was  the  whole  Court ;  for  thefe  authorities  muft  judgment 
be  intended  of  feodal  baronies,  of  which  there  are  none  at  this  affirmed  io 
day  except  Arundel ;  and  this  privilege  was  allowed  to  them,  be-  ^A#— " " 
caufe  they  ought  upon  iieceffity  to  defend  the  realm,  to  which  s.c.  an*** 
they  are  bound  by  tenure ;  for  the  lung  at  the  creation  of  the  ba-  judgment 
rony  gave  to  the  baron  lands  and  rents,  to  hold  of  him  by  the  dc-  b^^18*1* 
fence  of  the  realm  ;  but  then  this  cannot  be  a  feodal  barony,  for  3  Lev.  401, 
it  was  in  the  feifm  of  the  Gerjards  before,  and  therefore  was  ?• c*  ani 
not  given  to  the  Gerrards  by  the  king  at  the  creation  of  the  4>a-  affiSnS^n 
rony  to  hold  of  him ;   and  Rokeby  j.  faid,  that  this  was  the  rea-  b.  r.  »p<m 
fon  of  the  judgment  in  C.  B.     Ld.  Raym.  Rep.  72.  Hill.  7  W.  3.  ^ch  *™* 
C.  B.     Gerrard  v.  Gerrard.  £"^£0- 

cenim  (which  Levins  faya  was  the  thing  defigned  at  fir  ft),  but  tfterwardt  the  partie*  ftgfeed,  as  the  re- 
porter fays  he  heard,  without  having  the  judgment  of  the  Houie  of  Peers. 

3 1.  Dower  does  not  lie  of  a  tenement,  it  being  a  word  of  an  un-  &  M(*  SS$* 
certain  fignification,  and  therefore  the  flieriff  cannot  give  feifm  of  KenrrJs.C* 
it  j  and  fo  a  judgment  was  reverfed.  2  Ld.  Ravm.  Rep.  1384.  held  accord. 
Pafch.  1 1  Geo.  B.  R.    Kerry  v.  Kent.  J»rt>  «* 

;  fo  a  judg- 

ment r«?erfcd; 


di£ 
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(E)    Dotfer  ad  Odium  Ecclefiah 
Of  what  Things  he  may  endow  hen 

[And  How,] 


tu   AM 

A  ct 


Man  cannot  endow  his  wife  ad  oftium  ecclefiae  of  hit 
-opital  houfe,  having  other  lands  fufficient  for  her  dower.] 
[a*  With  this  agrees  the  law  of  Scotland.    Skene  Leges  Bur*, 
gorum,  cap.  3.3 

3.  In  eje£tione  cuftodiae  by  the  beft  opinion,  and  in  a  manner 
per  tot  Cur.  that  if  a  man  endows  his  feme  at  the  church-door  ofH. 
in  the  county  of  E.  of  land  in  the  county  of  L.  this  is  a  good  align- 
ment of  the  dower,  though  it  was  in  another  county  than  where 
the  land  lies,  and  without  deed,  but  contra  of  alignment  of  dower 
ex  afienfu  patris,  this  (hall  be  by  deed ;  for  otherwife  the  frank- 
tenement  of  the  father  cannot  pafs,  and  afient  does  not  lie  in 
averment  but  in  fpecialty,  and  in  both  thefe  dowers  frnnhtenement 
pajfes  without  livery  of  feijin ;  quod  nota.  Br.  Dower,  pi.  7.  cites 
40  E.  3.  43. 

4.  If  a  man  marries  a  woman  in  a  chamber ,  dowment  ad  opium 
>  camera  is  not  good.     F.  N.  B.  150.  (M.) 

5.  The  youngejlfon  cannot  aflign  dower  ex  afienfu  patris,  becaufe 
he  is  not  heir  apparent.     F.  N.  B.  150.  (£). 

If  •  mtft  6.  None  may  endow  his  feme  ad  oftium  ecclefi*,  unlefs  he  be  of  full 

J'^Vj*  age%  at  the  time,  &c.  and  then  /he  may  enter  after  the  death  of  her 
iiig  within  hufband,  and  in  this*cafe  franktenement  pafies  without  livery ;  but 
•ge,  endows  if  the  baron  was  within  age  at  the  time  of  dower,  the  heir  may 
th"  Wfnaf  cntcr  an<*  ouft  ^e  feme,  and  contra  where  one  within  age  endows 
tgTfot  "his  feme  ex  ajfenfu  patris,  the  father  then  of  full  age  ;  this  is  a  good 
church  door,  dowment.     Br.  Dower,  pi.  80.  cites  Litt.  fol.  8,  o. 

and  die*,  l  iy 

•aft  hit  wife  enters,  in  this  cafe  the  heir  of  the  hufband  may  ouft  her.    Litt.  f.  47. 

7.  It  feerrts  that  dowers  made  ex  aflenfu  patris,  or  ad  oftium 
.ecclefise,  are  good,  though  the  wife  be  within  nine  years  of  age; 

for  confenfus  toliit  errorem.     Co.  Litt.  37.  a. 

8.  Dowment  ad  oftium  ecclefiae  is  where  a  man  of  full  agefeifei 
**  fie-fvtpk*  who  (hall  be  married  to  a  woman,  and  when  he 
comes  to  the  church-door  to  be  married,  there,  after  affiance  and 
troth  plighted  between  them,  he  endows  the  woman  of  his  own  land, 
cr  of  the  half  or  other  lejfer  part  thereof,  and  there  openly  does  declare 
the  quantity  and  certainty  of  the  land  which  ihe  (hall  nave  for  her 
dower,  in  this  cafe  the  wife,  after  the  death  of  her  hufband,  may 
enter  into  the  faid  quantity  of  land  of  which  her  hufband  endow- 
ed her,  without  other  aflign ment  of  any.     Litt.  f.  39. 

9.  Dower  is  ever  after  marriage  folemnized,  and  therefore  this 
dower  is  good  without  deed;  becaufe  he  cannot  make  a  deed  to  his 
wife ;  for  no  ajpgnment  of  dower  ad  oftium  ecclrfia  can  be  made  before 

marriage : 


3>0UKT.  *2i7 

Carriage;  for  that  before  marriage  the  woman  Is  not  intitled  to 
have  dower.     Co.  Litt.  34.  a. 

*  10.  An  aflignment  of  dower  either  ad  ojlium  ecclefia,  or  ex  af-  F-  N-  B. 
fenfu  patris,  may  be  made  of  more  than  a  third  parti     But  it  was  I5p  ^M' 
the  ancient  law,  that  no  greater  aflignment  could  be  made  in  thofe 
cafes  but  of  a  third  part,  but  lefs  he  might,  as  appears  in  Glanvill. 
Co.  Litt.  36.  a. 

II.  Dower  ad  ojlium  cajlri  five  mefuagii  is  not  good  ;  but  ought 
to  be  made  ad  odium  ecclefia?  ;  non  enim  valet  fa&a  in  leclo  mor- 
tal'^ vel  in  camera,  vel  alibi  ubi  clandeftina  fuerc  conjugia.     For 
the  law  requires  that  this  and  like  matters  be  done  publicly  and 
fitethnly.     Co.  Litt.  34.  a. 

1 2.  If  tenant  in  tail  endows  his  wife  ad  ojlium  ecclefia,  this  (hall  The  rtafon 
iittle  or  nothing  at  all  avail  the  wife,  becaufe  after  the  deceafe  of  °£this  J»f<3r 
her  hufband,  the  iffue  in  tail  may  enter  upon  her  pofieflion,  and  fo  in*4ui« 're- 
may  he  in  the  reverfion,  if  there  be  no  iffue  in  tail  then  alive.  Grained  by 

Litt.  f.  46.  the  tad  Aa- 

~  t  tute  of 

X3  £.  1.  de  donis  conditionalibus.     Co.  Litt.  38.  t. 


(F)     Of  what  Eftate  fhe  fhall  be  endowed. 


wife) 

which  it  defcends  to  B.  the  elder  Jon  of  A.  who  has  a  wife,  and  dies,  faid  that  th« 
and  after  C.  takes  a  wife,  it  feems  the  wife  of  B.  the  elder  fon  fhall  fame  P*nc 
not  be  endowed  of  the  faid  eftate  of  her  hufband ;  becaufe  his  wards  m' 
tfiate  is  ended  by  an  exprefs  limitation,  and  therefore  the  eftate  of  queftion  in 
the  wife  being  derived  out  of  it  this  cannot  continue  longer  than  Ta?iV. 
the  original  eftate.  P.  10  Ja.B.  between  Flavill  and  VenYrice,  Norfoik,and 
dubitatur  upon  a  fpeciai  verdict j  for  upon  argument  the  Court  jt  ***  ad- 
was  divided,  fcilicet,  Crawley  and  Vernon  that  fhe  fhall  not  be  *£***  5°  bc 
endowed,    and  Hutton    and  Heath   e   contra.     Intratur   Trin.   ^ ancjen  > 
8  Car.  Rot.  1343.]  *Sid.  66. 

cites  S.  C. 

• If  a  feoffment  be  made  to  the  ufcof  J.  S.  and  his  bars,  until  J.  D.  has  done  fuch  a  thing,  and 

then  to  the  ofe  of  J.  D.  and  his  heirs,  and  afterwards  the  thing  is  done,  and  J.  S.  dies,  his  wife  thtli 
be  endowed;  per  And cr fan.     Le.  168.  io  pk  233.  Mich.  31  &  32  Eliz.  C.B. 

2.  If  land  is  granted  to  a  man  and  his  heirs  for  the  life  of  J.  S. 
his  wife  after  his  death  fhall  not  be  endowed  5  Arg.  Bulft.  135. 
cites  22  £•  3.  fol.  io>  pi.  6.  v 

3.  In  dower  it  was  agreed  that  where  the  baron  before  the  cover- 
ture acknowledges  by  fine  come  ceo,  &c.  and  the  conufee  grants  and 
renders  to  the  baron  for  life,  the  remainder  to  W.  in  tail,  the  remain* 
der  to  the  baron  in  fee,  and  he  takes  fetne  the  now  demandant  and  dies; 
aad  becaufe  the  fee  is  only  expectant,  and  not  executed  in  his 
life  by  reafon  of  the  mefne  remainder,  therefore  (he  is  not  doivable. 
Br.  Dower,  pi.  6.  cites  40  E.  3.  15. 

4.  Memorandum  that  in  feoffments  to  make  efiate  over  or  to  re* 
infeojF  the  feoffor,  this  fhall  be  made  to  a  man  file,  or  to  a  chaplain 

Vol.  IX,  R  who 


wfco  has  no  feme )  for  if  it  be  to  a  man  who  has  a  feme,  and  urf 
formes,  (he  will  or  may  have  dower.     Br.  Aflurances,  pi.  3. 
F.  N  B.  *  j.  If  there  be  lord,  mefne,  and  tenant,  and  the  tenant  holds  of 

5?P»  ^  ^e  me^nt  by  fealty  and  3s.  rent,  and  the  mefne  takes  a  wife,  and 
the  tenant  brings  a  writ  of  mefne  againfl  the  mefne  and  forejudges  him% 
and  the  mefne  dies,  the  wife  of  that  mefne  Jhall  have  dower  of  the 
rent  by  which  the  tenant  held,  and  (hall  not  be  attendant  unto  the 
tenant;  caufa  patet.     Perk.  f.  432. 

6.  If  there  be  lord  and  tenant  by  fealty  and  lid*  and  the  tenant 
kafes  the  tenancy  for  life  unto  a  ftranger,  and  the  lord  takes  a  wife, 
and  the  tenant  dies  without  heir,  and  afterwards  the  lord  dies  before 
the  leffeefor  life,  the  lord's  wife  Jhall  not  have  dower  of  the  tenancy; 
but  ihe  fliall  be  endowed  of  the  rent  of  the  feigniory,   &c.     Perk. 

7»  If  grantee  of  a  rent-charge  in  fee  takes  a  wife,  and  the  grantot 

leaps  the  land  out  of  which  the  rent  is  ifluing  unto  ajlranger  for 

life  ;  and  the  grantee  of  the  rent  purchafes  the  reverfion  of  the  fame 

land,  and  the  tenant  for  life  attorns,  and  the  grantee  of  the  rent  dies, 

living  the  tenant  for  life,  his  wife  Jhall  be  endowed  of  the  rent,  but  not 

vfthe  land,  becaufe  the  freehold  and  inheritance  were  not  in  the 

hufband  fimul  &  femel  during  the  coverture,  &c.     Perk.  f.  340^ 

8.  If  a  man  make  a  gift  in  tail  referving  rent  to  hitn  and  his  heirs, 

and  afterwards  the  donor  has  a  wife,  and  the  tenant  in  tail  dies 

without  iffue,  the  wife  of  the  donor  (hall  not  be  endowed  of  the 

rent,  becaufe  the  rent  is  extincl,  for  it  was  referved  upon  the  eftate 

tail,  which  is  ended.     F.  N.  B.  149.  (G). 

The  deter-         p.  But  although  that  the  tenant  in  tail  dies  without  iffue,  yet  his 

thfTeftaa  of  W^C  ^a^  be  endowed,  becaufe  the  land  continues,  and  is  not  deter- 

the  baron  is  mined  as  the  rent  is*     F.  N.  B.  149.  (G). 

by  the  a& 

of  God,  and  the  feme  Jhal  be  endowed.     Fr.  Dower,  pi.  86.  cites  Old  Nat.  Brer,  fol.  144. 

Co.  Litt.  5  r .  b.  S.  P. 3  Rep.  84.  b.  S.  P.  in  a  nora  by  the  reporter,  and  cites  24  £•  3-  *3.  b. 

4  10  Rep.  96^  a.  S.  C.  cited  per  Cur.  Perk.  f.  317.  S.  P.  cites  Mich.  44  E.  3.  31* 

Of  an  eftate  tail  in  lands  determined  a  woman  fliall  be  endowed  in  the  like  manner  and  form  as  a  mm 
Jhall  be  tenant  by  the  curttly,  mutatis  mutandis.    Co.  Litt.  3 1  •  b. 

S.C.  eked         jo.  Tenant  in  tail  bargained  and  fold  land  to  H.  and  his  heirs, 

1!  i"°den-h'  ^'  ^as  an  e^ate  defcendable  and  determinable  upon  the  death  of 

wring  the  the  tenant  in  tail,  and  his  wife  Jhall  be  endowed  determinable  on  the 

opinion  of  death  of  tenant  in  tail.     10  Rep.  96.  a.  98.  a.     Mich,    jo  Jac# 

7 M«L24.  ref°lve<*  *n  Seymour's  cafe* 

Trin.  1  Ann.  B.  R. 


C  219  ]  (G)     Of  what  EJiates  the  Wife  fliall  have  Dower. 

8.  P.  per  [-i .  I F  a  man  leafes  for  life,  rendering  rent,  his  wife  fliall  not  be  en* 

Thorp  j.  A  dowed  of  this  rent  i  for  this  is  but 'an  eftate  for  life  in  the 

hclnYto  rent>  **">"&  *}  <kfcends  to  the  heir.     7H.6.  3.  b,  17  E.  3-  n- 

ibereverfion  28  Aff.  3.    adjudged.] 

for  term  of 

life,  and  by  the  wcidincy  the  heir  Jhall  have  it,  but  the  father  nor  the  OCtf  JbaU  mt  bmvt  dkstt  •/  hbt* 

titanic  in  it*  Br.  Dower,  pi.  60.  cites  26  AfT.  38. 
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,'  \i.  If  iejfee  to  him  and  the  heirs  of  his  body,  or  to  him  and  his  heirs 
fir  the  life  of  J.  S.  dies,  his  wife  fhall  not  be  endowed,  becaufe  this 

is  but  an  eft  ate  for  fife.     18  E.  3.  44.  b.  22  E.  3.   19.  b.J 
(     [3.  If  lejfeefor  life  leafes  for  the  life  of  another,  his  wife  fhall  not  So  if tenant 

Be  endowed ;  for  he  gains  this  fee  in  an  inflanU     2  H.  4.  6.1  fir  life  makeg 

.    r  „  .  'fiffment 

in  fte,  and  dies,  the  fern?  of  him  fhall  not  have  dower;  for  though  the  baron  gave  fee-fimple  by 
alienation,  yet  he  never  was  fcifed  in  fee  fo  as  ihe  might  have  dower  j  quod  non  negatur*  Br.  Dower, 
pl.  30.  cites  S.  C. 

[4.  If  the  baron  and  another  are  jointly  feifed  in  fee ,  and*  the  baron  C0.Litt.3u 

Stakes  feoffment  of  his  moiety »,  his  wife  fhall  not  be  endowed  of  this,  p  ^  B*"""" 

for  the  baron  had  an  eftate  dowable,  fcilicet,  a  fole  eftate  but  for  (K)'s.p.  * 

tin  infant.      14  H.  4.  13.  b»]  cites  34E.1. 

Dower,  179. 
■  Jenk.  105.  pl.  1.  S.  P, 

[5.  If  tenant  in  fpecial  tail  takes  a  fecond  wife  that  is  not  dowable  of  Huflund 

the  tail,  and  after  makes  feoffment  in  fee,  and  dies,  his  wife  fhall  not  and  w,(c> 

Le  endowed  becaufe  he  gains  the  fee   but  in  an  infant.     Co.  8.  facial  tall 

Whit.  43.  b.  will  prove  this;  for  there  it  is  that  if  the  baron  r-    A-    1 

be  within. age  at  the  feoffment,  *  his  collateral  heir  fhall  not  avoid  *  Fo1-  677* 

k,  becaufe  he  is  not  inheritable  of  the  right,  for  fuch  right  fo  '    .7*     ^ 

gained  does  not  defcend.]  f*,&7wifi 

died,  then 
tne  b*Jband  made  a  feffment  to  the  ufe  of  b'mfetf for  llfi,  remainder  to  the  vfe  of  his  fen  in  tail,  ivitb  a 
letter  if  attorney  to  rrukc  livery,  but  bef.re  that  ivcs  made  be  married  afecoud  wife,  and  then  I'rvery  ivas 
vmde  according  to  the  ufes  in  the  feoffment,  then  the  huiband  died  j  and  the  queftion  was,  whether 
this  fecond  wihe  was  dowable  \  and  adjudged  that*  flic  was  not,  becaufe  before  the  feoffment  made,  the 
huiband  was  fuch  a  ttnant  in  fpecial  tail,  that  the  iflue  by  his  fecond  wife  could  not  inherit,  and  by  the 
feofl'jDcnt  before,  and  livery  after  the  coverture,  he  did  not  gain  any  new  eftate  or  fcifin  of  which  the 
wife  might  be  endowed  ;  for  what  was  done  by  that  feoffment  was  immediately  drawn  out  a^jain  by  virtue 
of  the  fpecial  entail.     Cro.  J.  615.  pl.  5.  ialch.   iS  Jac.  in  Scaic.  Amcois  v.  Cathcxick. 

[6.  If  there  be  lejfeefor  life  the  reverfton  to  the h'ujhand  in  fee,  and 
the  lejjee  leafes  the  land  to  the  hi/band  for  the  life  of  the  hujband,  and 
after  the  hi/band  dies,  and  the  leffee  dies,  the  wife  fhall  not  be  en- 
dowed thereof;  becaufe  there  was  a  pofftbility  of  a  reverfton  during 
the  coverture  as  to  the  freehold,     i  E.  3.  16.  per  Touth.]  > 

[7.  If  the  baron  be  tenant  in  fpecial  tail,  the  remainder  to  his  own 
right  heirs,  and  takes  a  fecond  wife,  and  then  becomes  tenant  after  pojfi- 
bility,  and  dies,  his  wife  fhall  be  endowed.  46  E.  3.  24.  b. 
22E.3.  3.] 

[8.  So  if  the  remainder  had  been  limited  to  him  ill  general  tail.    [  220  ] 
50E.  3.  5.  adjudged.     7  H.  4.  25.  b.]  fj^jf 

without  iffitg,  the  fecond  feme  (hall  be  endowed  ;  for  the  rempir.dsr  in  tail  v  efts  in  the  bar*ny  by  reafon 
that  the  baron  was  only  tenant  for  life  in  effect  after  the  death  of  his  feme  without  ifluc.  Br.  Dower, 
pl*  25«  cite*  50  E.  3.  4. 

f  9.  The  hufband  ought  to  have  a  fee  or  tail  and  freehold  in  poffejfton^ 
otherwife  the  wife  is  not  dowable.     46  E.  3.  16.] 

[10.  If  the  baron  hath  an  ef  ate  for  life,  remainder  to  B.  in  tail,  So  where  the 

remainder  to  the  right  heirs,  of  the  baron,  and  dies  during  the  life  of  B.  **fate  was  to 

the  wife  fhall  not  be  endowed  5  for  it  is  not  a  fee  in  poffejjion.  ^?™i9t 

40  E.  3.   15.  b.   46  E.  3.  l6.  b.]  mainderto 

fir  ft  fan  in 
tai);  and  fo  to  the  fecond,  remainder  to  the  heirs  of  the  bod/  of  the  baron,  it  *ai  reiolved  tha  tthe 

R  a  cfett 
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cftate  tail  was  hot  executed  for  the  poffibifity  of  the  mefne  eftate  that  might  interpofe,  and  therefore  fc 
was  always  disjoined  during  the  lire  of  the  b*ron,  Co  that  of  that  eftate  his  wife  could  not  be  endowed* 
Cro.  E.  315,  316.  pi.  10.  Hill*  36  Eliz*  B.  R.  Cordal's  cafe* 

[  1 I.  But  if  tenant  for  life  furrenders  to  the  remainder-man  in  tail 
or  fee,  his  wife  (ball  be  endowed;  for  the  ejlates  art  united. 
44E.  3.31.D.] 

[12.  The  fame  law  if  the  tenant  for  life  grants  his  ejlate  upon  con- 
dition, if  the  condition  be  not  broke.     44  E.  3.  3 1.  b*  45  £.  3.  13.  b. 

adjudged.^ 

[13.  If  leffeefor  life  leafes  the  land  to  the  leffor  and  the  heirs  of  his 
body  for  the  life  of  the  lejfee,  and  after  the  leffor  dies,  living  the  lejfee, 
the  wife  of  the  leflbr  fliall  be  endowed,  for  he  had  the  fee  and  free- 
hold in  him.     18  E.  3.  45.  adjudged.] 
S.P.  as  if        [14.  If  the  hufband  hath  a  fee  and  freehold  defeafible,  yet  his  wife 

un^V^ns  fta11  **  enJowed  tUl  k  is  defeated.     45  E.  3.  13.  b.] 
and  fells  by  deed  indented  and  iorolled  to  another  and  his  heirs,  the  wife  of  the  bargainee  fliall  be  en- 
dowed as  long  as  the  tenant  in  tail  lives;  refolved*     10  Rep*  96.  a*  Mich.  10  Jac.  B.  R.  Seymour's 
caft.        ■      -See  (H)  pi.  I.  S.C. 

See  (H)  [1  j.  If  baron  and  feme  leffees  for  life  furrender  to  him  in  reverfion, 

pi.  a.  S.  C.  ^^  js  defeafjblc  by  the  feme  after  the  death  of  the  baron,  yet  in 

the  mean  time  if  he  in  the  reverfion  dies,  hrs  wife  fliall  be  endowed* 

4SE.3.  13.  b.] 
The  wife  of       [*  \6.  If^the  grandfather  dies  fifed,  and  the  fon  endows  the  grand- 
AaUnoTbe    mot^ery  w^°  dies,  yet  the  wife  of  the  father  Jhall  not  be  endowed. 
endowed  of    45  E.  3.  32.     For  by  relation  the  father  had  but  the  reverfion. 
the  third       43  E.  3.  1 3*     1 8  E.  3. 44.  b.    M.  1 1  E.  i.  B.  Rot.  46.  adjudged, 

F.N.B  fAo  ^e  ^°te  Pet^  n0n  ^CDet0 

(H).  ■  ■  If  there  be  a  grandfather,  father,  and  fon,  and  grandfather  is  feifed  of  three  acres  of 

land  in  fee,  and  takes  wife  and  dies,  this  land  defcench  to  the  lather,  who  dies  either  before  or  after 
entry,  now  is  the  wife  of  the  father  dowablc.  The  father  cies,  an<!  the  wife  of  the  grandfather  is  en- 
dowed of  one  atre  and  dies,  the  wife  of  the  father  ihail  be  endowed  of  the  two  acres  reftdue ;  for  tbe 
dower  of  the  grandfather  is  paramount  the  title  of  the  w'fe  of  the  rather,  and  the  feifin  of  the  rather, 
which  descended  to  him  (be  it  in  law  or  a&ual),  is  defeated,  and  now  upon  the  matter,  the  father  had 
but  a  reverfion .  expectant  upon  a  freehold,  and  in  that  cafe  dos  de  dote  peti  non  debet  5  though  the  wife 
of  the  grandfather  dies  living  the  father's  wife  \  but  there  is  a  di  veifity  between  a  defeent  and  a  purchase* 

Co.  Litt.  31.  a. 4  Rep.  122.  a-,  b.  S.  P.  cites  5  E.  3.  tit.  Voucher,  240.  the  cafe  of  Paris  v. 

Pari?,  S.  P.  and  is  the  cafe  whence  this  is  taken. Prrk.  f.  315.  S.  P.  becaufe  a  woman  tittR 

not  be  endowed  of  a  reverfion  expectant  upon  a  freehold,  and  the  puflcflion  of  the  freehold  by  the  endow- 
ment is  vrfted  in  the  grandmother  by  a  title  before  the  title  of  the  father  unto  (he  freehold}  but  if  tbe 
grandfather  had  enfeoJfcd  the  father  of  the  fame  land  during  the  marriage  betwixt  the  father  and  his  wife* 
in  that  cafe,  after  the  death  of  the  grandmother,  the  wife  of  the  father  mould  have  dower  of  the  fame 
land  of  which  the  grandmother  was  endowed,  becaufe  the  poiTeffion  of  the  father  which  gave  title  to  his 
wife  to  have  dower,  was  in  the  life  of  the  grandfather,  at  which  time  the  plaint'iif  could  not  demand  tbe 
dower,  fo  that  by  the  endowment  of  the  grandmother  *  the  poflcflion  of  the  father  is  not  avoided,  for 
the  grandmother  had  right  unto  the  poflcflion  but  from  the  time  of  the  death  of  the  grandfather,  Ac, 
•——Co.  Litt.  31.  a.  b*  S«  P.—— -4  Rep.  i»n  a.  b.  cites  5  E.  3*  tit.  Voucher,  249*  Paris  f. 
Paris,  S.  P.  &  S.  C* 

•  [  221  ] 

4  Rep.  122.       jy#  There  is  another  diverfitjr,  as  where  the  wife  of  the  fithef 

Pari"*  v!  Pa-  **firft  endowed,  and  where  the  wife  of  the  grandfather  ,•    for  in  the 

rjs.  5  e.  3.    fame  cafe*,  after  the  deceafe  of  his  grandfather  and  father,  the 

«*t.Vouchei,  fon  enters  and  endows  his  mother  of  a  third  part,  againft  whortt 

*9-    •    '    the   grandmother  recovers  a  third  part  and  dies;   the   mother 

fliall  enter  again  into  the  land  recovered  by  the  grandmother,  be- 

Cwtife  flie  had  in  it  an  eftate  for  term  of  her  life,  aad  the  eftato 

fef 
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for  the  life  of  the  grandmother  is  lefs  in  the  eye  of  the  law,  as  to 
her,  than  her  own  life.     Co.  Litt.  3 1 .  b. 

18.  The  heir  took  feme  and  entered,  and  endowed  his  mother ',  and 
after  aliened  the  reverfton,  and  then  the  tenant  in  dower  died,  and 
after  the  heir  who  endowed  her  died3  and  yet  the  feme  of  the  heir 
was  not  endowed  of  this  land  ajlotted  in  dower,  and  fo  fee  that 
the  endowment  cuts  off  and  deflroys  the  feifin  of  the  heir  ;  quod  nota, 
Br.  Defcent,  pi.  19.  cites  19E.  2. 

19.  T.  was  feifed  and  had  ijfue  Robert  the  eldejl,  and  Richard* 
the  youngeft,  and  died,  and  Robert  entered  and  took  feme,  and  had 
ijfue  Alice.     The  feme  died,  and  he  took  another  feme  and  died,  the 

feme  privement  en  feint  with  a  fon,  and  the  lord  feifed  the  ward  of 
the  land,  and  of  Alice ,  for  the  nonage  of  Alice,  and  leafed  the 
ward  to  T.  who  endowed  the  feme  of  Robert,  and  after  the  ferns 
is  delivered  of  W.  a  fon,  by  which  the  lord  re  feifed  the  ward  of  W* 
and  W.  lived  10  years,  and  died  without  ijfue,  by  which  rf.  the 
plaintiff  entered  as  heir  of  Richard  the  youngeft  fon  of  J.  and 
Alice  oufted  him,  and  he  brought  aflifc,  and  prayed  the  difcretion 
of  the  juftices ;  and  becaufe  W.  to  whom  Alice  was  of  half 
blood  was  feifed,  it  was  awarded  that  Henry  fhould  recover ;. 
and  fo  note  that  the  feifin  of  the  guardian  makes  the  heir  of  the  in- 
fant offthe  intire  blood  to  be  heir,  and  the  filler  of  half  blood 
was  barred  of  the  land,  but  by  the  opinion  of  the  Court,  the 
dower  of  the  feme  fhall  revert  to  Alice,  becaufe  W.  wa6  not 
feifed  of  it,  quaere.     Br.  Defcent,  pi.  19.  cites  8  Aff.  6. 

20.  If  the  ijfue  be  remitted  to  a  fpecial  tail,  the  feme  of  the  fa* 
♦her,  who  is  not  his  mQther,  fhall  not  be  endowed.  2  Roll,  Re- 
mitter (K),  pi.  4.  cites  44  E.  3.  26.  b. 

21.  In  dower;    baron  and  feme  tenants  in  tail  had  ijfue  two  fons,  S.  P.  but 
and  the  baron  died.  The  feme  leafed  to  the  eldefl  fon  for  years,  and  *™okc  Jw 
after  releafed  to  him  and  his  heirs  with  warranty  ;   he  took  feme  and  [bcnieafi* 
died  without  ijfue,  and  after  the  mother  died,  and  the  youngeft  fon  with  *v«r- 
entered,  and  the  feme  of  the  eldeft  fon  brought  writ  of  dower,  **'"*  °f ,he 
and  recovered  by  judgment,  and  therefore  it  feems  that  a  releafe  ;,  on/y  a 
with  warranty  is  a  discontinuance ;    nevenhelefs,  this  judgment  gr< -r  of  bit 
was  contrary  to  the  opinion  of  feverai.     Br.  Difcont.  de  Poflef-  ^Vlhe 
fion,  pi.  7,  cites  24  E.  3.  28.  g9ve  fee, 

yet  the 
younger  fen  is  remitted  to  tbc  tail,  which  is  elder  than  the  title  of  the  feme  now  demandant.     Br .  Dower, 
pi.  50.  cite*  S.  C* 

22.  If  two  exchange,  and  afterwards  one  aliens,  and  the  other  Perk.f.?oo. 
▼ouches  him  being  impleaded,  he  (halt  recover  in  valucthe  land  ^xrin/* 
given  in  exchange,  and  fo  it  fhall  relate  before  the   recovery.   15  E.  3. 

2  Roll,  Voucher  (R.  b),  pi.  4.  cites  Perk.  f.  and  fays,  the  feme  of  Power,  118. 
the  alienee  (hall  not  be  endowed,  roan  ^ ' 

not  be  endowed  both  of  the  !aad  given  in  exchange,  and  of  the  land  taken  in  exchange,  yet  the  huJband 
was  feifed  of  both  }  but  flic  may  have  her  cle&on  and  be  endowed  of  which  Ac  will.     Co.  Litt.  31 .  b. 

23.  In  dower;   the  tenant  Jaid  that  B.  barm  of  thi  demandant^    £  ?23  ] 
was  feifed,  &c.  and  infecjfed  W*  who  regave  to  the  baron  and  his 

/trft  fern*)  and  to  the  heirs  of  their  two  bodies f  who  had  ijfue  this 
^  R3  tenant, 
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tenant,  and  the  firjl  feme  died,  and  the  baron  took  the  demandant  ta 
feme  and  died ;    judgment  if  dower;    the  feme  faid,  that  before  Bs 
her  baron  had  any  thing,  C  was  feifed,  £5V.  and  gave  to  the  father 
'  of the  J aid  B.  in  tail,  and  that  the  father  of  B.  died,  and  fo  is  the 

tenant  remitted  as  heir  &  the  firjl  tail,  which  is  general  tail,  of  which 
flie  is  dowable,  and  yet  becaufe  her  baron  during  the  ■  coverture 
had  nothing  but  by  the  fecond  tail,  of  which  fhe  is  not  dowable, 
therefore  the  opinion  of  the  Court  was  againft  her.  Br.  Dower, 
pi.  1 8'.  cites  40  £.  3.  24. 

24.  And  there  it  is  faid,  that  if  donee  in  tail  takes  feme,  and 
dies  without  iffue,  fo  that  the  land  reverts,  yet  the  feme  fliall  be 
endowed.     Br.  Dower,  pi.  18.  cites  40  E.  3.  24, 

25.  And  it  was  faid  in  the  cafe  fupra,  that  the  heir  in  tail  may 
claim  in  by  the  one  tail  or  the  other.     Br.  Dower,    pK  1 8.    cites 

40  E.  3.  24. 

26.  In  dower,  the  tenant  faid  that  the  land  was  given  to  the  laron 
of  the  demandant,  and  to  his  firjl  feme  in  tail,  the  remainder  to  W. 
in  tail,  the  remainder  to  the  baron  in  fee,  and  the  firft  feme  died 
without  iffue,  and  the  baron  died,  living  him  in  remainder  in  tail* 
judgment,  &c.  and  a  good  plea  ;  by  which  the  demandant  aver- 
red, that  her  baron  furvived  him  in  remainder,  who  died  with- 
out iffue,  and  fo  feifie  que  dower  la  poit.  Br.  Dower,  pi.  19, 
cites  46  E.  3.  16. 

Br.  Eftop-  27.  §hiod  ei  deforceat ;    the  cafe  was,  that  a  man  was  feifed  in 

pel,  pi.  30.    general  tail  by  fine,  and  made  feoffment,  and  retook   in  fpecial  tail  to. 

him  and  his  firjl  feme,  and  had  iffue.     The  feme  died,  and  he  took 

another  feme  and  died  ;    the  king  feifed  by  tenure  in  capite,  and  eih 

dowed  the  feme ;     the  iffue  came  and  fhe  wed  the  fpecial  tail,  and  bad 

fcire  facias  againft  the  feme,  and  recovered  againft  him  by  defaultx 

and  jhe  took  another  baron,  and  Jhe  and  the  fecond  baron  brought  quod 

ei  deforceat  againft  the  heir,  and  he  pleaded  the  fpecial  tail,  zn&Jbe 

would  have  remitted  the  heir  by  the  elder  tail,  and  fo  concluded  him  to, 

fay  but  her  baron  was  always  fifed  in  general  tail ;   &  non  allocatur; 

for  by  Thorp  clearly,  the  baron  was  not  remitted,  and  then  he  wa$ 

not  feifed  of  fuch  eftate  of  which  the  feme  may  be  endowed; 

for  of  fuch  fpecial  eftate  his  ifTue  is  not  inheritable,  nor  his  femo 

dowable,  by  which  fhe  averred  continuance  of  pofleflion  by  the 

firft  tail,  and  fo  to  iffue ;    quod  nota.     Br.  Dower,  pi.  9.  cites 

41  E.  3.  30. 

28.  In  dower  it  was  found  by  verdicl  that  W.  infeofifed  R.  upen 
condition  of  payment  and  nonpayment  of  the  part  ofW.  by  one  day,  and 
W*  died,  and  hisfetne  tdbk  another  baron,  and  the  fecond  baron  ten-, 
dered  the  money  to  R.  and  he  received  it  and  died,  and  the  feme  of 
7?.  brought  dower  and  recovered;  for  he  who  paid  was  not  privy  tQ 
the  condition.     Br.  Dower,  pi.  n.  cites  42  E.  3.  1. 

29.  Scire  facias  to  execute  a  fine  was  fued  by  the  heir  of  S.  be- 
caufe  the  fine  w<is  levied  to  A.  for  life,  the  remainder  to  J.  in 
tail,  the  remainder  to  S.  in  fee,  and  that  all  are  dead,  and  J.  [is  dead] 
without  iffue,  and  the  tenant  faid  that  A.  furrendcred  his  eftate  to  J* 
find  after  S.  died,  and  J.  [died'}  without  iffue,  and  that  A.  entered 
as  brother  and  heir  to  5.  whofc  eftate  he  has  5  judgment  if  execu- 
tion i 


cites  S.  C. 
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tlon  ;  and  the  other  faid  that  A.  by  his  entry  after  the  death  of 
5.  had  only  his  firft  eftate  for  life,  which  is  a  great  error,  for  k 
is  a  furrender,  and  then  after  the  deaths  of  J.  and  S. — A.  is  in 
in  fee,  and  then  the  fine  executed  of  the  fee,  and  never  mall  be  execut- 
ed again;  and  per  Finch,  becaufe  the  eftate  for  life  merged  in  the 
fexfin  of  J.  and  he  in  tail,  and  not  for  life  of  A.  the  feme  of  J, 
(hall  be  endowed.     Br.  Sci.  Fa.  pi.  21.  cites  42  E.  3.  9. 

30.  Dower  ofthefeifin  of  N,  her  baron  agaijtft  the  heir  of  her  ba-  f  222  1 
ton,  whofhewed  how  the  land  was  intailed  by  fine  to  his  father  baron 
cf  the  demandant  and  his  feme  mother  of  the  tenant  infpecial  tally  and 
that  after  his  father  and  mother  difcontitmed  the  tail  by  fine  to  4 
firanger,  and  retook  eftate  by  grant  and  render  in  general  tail,  and  had 
iffue  the  tenant,  and  the  firft  feme  mother  of  the  tenant  died,  and 
the  baron  took  the  demandant  to  feme,  and  after  died,  and  fo  he  is  in 
by  the  one  tail  and  the  other,  and  adjudged  in  his  elder  right  by 
remitter;  judgment  il  aftio ;  and  the  opinion  of  the  Court  was 
clearly  that  the  feme  fliall  be  hatred ;  quod  nota  ;  by  which  fhe 
pafled  over  to  the  other  anfwer.  Br.  Dower,  pi.  14.  cites 
44  E.  3.  26. 

3 1 .  A  man  leafed  to  A.  for  life,  the  remainder  to  B.  in  fee,  and  Br.  For- 
after  the  tenant  for  life  leafed  to  the  faid  B.  for  term  of  B.'s  life,  and  !*iturc  de 
JS.  died  and  his  feme  .was  barred  of  dower,  and  fo  fee  that  BK  pi.*^!*  cite* 
was  not  feifed  in  fee,  nor  it  was  not  a  furrender ;    for  if  A,  fur-  s.  C. 
vived  B.  then  A.  fhall  re-Jiave  the  land.     Br,  Eftates,  pi.  67.  cites 

H.  13  R.  2. 

32.  Dower  of  the  dgwmcnt  of  J.  M.  late  her  baron ;  the  tenant 
faid  that  the  land  was  tailed  in  remainder  by  fine  to  J.  M.  his 
father,  baron  of  the  demandant,  and  to  his  heirs  of  the  body  of  E.  his 
firft  feme  begotten,  and  that  J.  M.  and  E.  had  iffue  this  tenant,  and 
E.  died,  and  J*  M,  married  the  faid  demandant,  and  died  ;  judg- 
ment if  dower  ;  and  by  the  bed  opinion  (lie  (hall  not  have  dower. 
Br.  Dower,  pi.  36.  cites  12  H.  4.  1. 

33.  The  feme  (hall  not  be  endowed  of  lands  or  tenements  Thereafo» 
which  her  baron  held  jointly  with  another  at  the  time  of  his  death.  °f  ?e  ?" 
But  where  he  held  in  common  it  is  otherwife.     Litt.  f.  45.  for  JhatVhc 

jointenant 
yhlch  furvives  claims  the  land  by  the  feoffment  and  by  furvivorfhip,  which  is  above  the  tide  of  dower, 
and  may  plead  the  feoffment  made  to  himfelf  without  naming  of  his  companion  that  died.     But  tenants 
in  common  have  fcvcraLfrceholds  and  inheritances,  and  their  moieties  fhall  defcend  to  their  feveral  heirs, 
and  therefore  their  wives  Hull  be  endowed.     Co.  Litt. ,37.  b. 

34.  IVhere  the  eftate  which  the  hujband  has  during  the  marriage  is 
ended,  there  the  wife  fhall  lofe  her  dower.  As  if  tenant  in  tail 
discontinues  in  fee,  and  afterwards  takes  a  wife  and  difleifes  the 
difcontinuee,  or  the  difcontinuee  does  infeoff  him,  and  afterwards 
the  tenant  in  tail  dies  feifed,  his  heir  is  remitted,  and  the  wife 
(hall  lofe  her  dower,  becaufe  the  heir  is  in  of  another  eftate  of 
inheritance  than  the  hufband  had  during  the  coverture.    F.  N.  B, 

149.  (n 

35,  If  a  man  has  title  of  aBion  to  recover  any  land,  and  afterwards 
he  enters  and  diffeifes  the  tenant  of  the  land  and  dies  feifed,  and  his 
tm  enters,  the  heir  u  remitted  unto  the  title  which  his  anceftor 

R  4  hadj 
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had,  and  the  hufband's  wife  fhall  lofe her  dower;  fbr  that  eftate 
which  the  hufband  had  is  determined,  for  that  was  an  eftate  in, 
fee  by  wrong,  and  the  heir  has  the  eftate  in  fee  which  his  ancef* 
tor  had  by  right.     F.  N.  B.  149.  (F), 

36.  If  there  be  two  jointenants  of  certain  lands  in  fee  ^  and  the  one. 

aliens  that  which  belongs  to  him  to.  another  in  fee,  who  takes  a 

wife  and  after  dies ;   in  this  cafe  the  wife  for  her  dower  flial( 

have  the  third  part  of  the  moiety  which  her  hufband  purchafed, 

to  hold  in  common  (as  her  part  amounts.)  with  the  heir  of  her 

hufband,  and  with  the  other  jointenants  which  did  not  alien* 

For  that  in  this  cafe  her  dower  cannot  be  afligned  by  metes  and 

bounds.     Litt.  f.  44. 

Cro.1i.  248.       37.  A*  devifed  lands  to  J?,  and  the  heirs  of  his  body,  and  adds, 

pi.  9.  S.  C.   Jeem9  1  wUl  that  after  B.'s  death  my  land  fhall  remain  to  C.  the  Jon 

judgment  °f  &'     ■&•*  died,    and  adjudged  that  the  wife  of  B.   fhall  have 

affirmed.       dower ;  for  that  B.  had  an  eftate  tail.     Mo.  593.  pi.  80 \.  Hill. 

35  Eliz.     Atkins  v.  Atkins. 
£  324  J         38.  A*  lejfeefor  life,  the  remainder  to  B.  in  fee.     A.  fur  renders 
upon  condition  to  B.  and  enters  for  the  condition  broken*     B.  dies, 
and  his  wife  brought  dower  again  ft  A.  and  iflue  is  joined  upon 
/  ne  unques  feifie  que  dower \  tyc.  that  fhall  be  found   againft  A, 
Noy,  66.  Pafch.  37  Elis,'    Ofmond  and.  his  wife. 
And.  tqz.        39*  There  is  no  tenancy  in  dower  of  a  copyhold  but  by  an  efpe- 
ia  pi.  227.    cial  cuflot*.     Arg.  Cro.  E.  391.    pi.  14.    Pafch.    37  Eliz.  B.  R. 
l*iJ\7T~    m  ca^e  °^  Clun  v.  Peafe  and  Turner. 

Cham  v.  Dover,  pi.  19.  Pafch.  26  Eliz.  B.  R.  Copyholder  in  by  the  coftom  is  paramount  the  title 
of  dower,  and  the  feifin  of  the  lordj  (0  that  flic  {ball  not  be  endowed  though  he  keep*  the  lands  in  hh 
hands  for  a  tiqne  after  the  marriage,  and  then  grants  them  again  by  copy.     Per  Wray  Ch.  J.  1 

Per  Dodcridge  J.  a  Bulft.  337.  S.P.  and  per  Coke  Ch„  J.    ibid.     ' 

s  And.  147.  40,  Since  the  ftatute  27  H.  8.  the  feme  fliajl  have  dower  of 
Sfe.°s?K  an  ufi9  2  And-  75-.  Mich.  39  &  40  EUz.  in  cafe  of  Cromwell 
—But  be-     Y-  Andrews. 

fore  the  fta- 
tute {he  was  not  dowable  of  land  conveyed  to  ufes.     4  Rep.  1.  b.  tSo  dower  or  tenancy  by  thej 
cuxtefy'of  an  ufe.     Aig.  Hard.  4.92.  dies  Perk.  69.  89.     Lan**  104.    Da£or  and  Stud.  98. 

ror  the  Ia^  41.  If  there  be  two  jointenants  in  fee  y  and  one  makes  a  feoffment 
jS$™{£   'm  fee>  his  ^fe  Aal1  not  be  endowed.     Co.  Litt.  31.  b. 

title  the  wife  to  dower.  Jenk.  105.  pi.  1.— And  the  fole  fcifin  which  was  in  the  jointcnant  that  made 
the  fco&ment  was  in  law  only  for  an  itiftant.    Jenk*  105.  pi.  1.— Co.  Litt.  31.  b. 

» 

For  the  felf-  43.  $,  if  the  conufee  of  a  fine  does  grant  and  render  the  land  to 
ITufee^M0"  ***  conufor>    the  wife  of  the  cpnufee  {hall  not  be  endowed, 

fejfinforan     Co.  Litt.  3 1 .  b, 

wfiant  only. 
Jenk.  105.  pi.  x, 

lUneifinht  il  43#  But  *?  tlie  hvi{bm$  makcs  a  gift  in  ta*h  refervmg  a  rent  to 
diawidioSt  *"™  a^  t0  ^s  ^eirs,  and  after  the  donor  takes  wife  and  dies,  the 
fffue,  the  wife  fhall  be  endowed  of  this  rent9  becaufe  it  is  a  rent  in  feey  and 
dOTor*flwlf    ^7  poffibility  may  continue  for  ever.     Co.  Litt.  32.  a. 

na  be  endowed  of  the  rent  leciufe  it  is  extlnft,  the  eftate.  tail  en  which  it  was  referved  being  tx&&\ 

■•..:..".  '        •        Uot 
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44.  Tenant  in  tail,  in  eonjideration  if  mart 
A.  bis  fen,  and  M.  daughter  of B.  covenanted  1 
ufe  of  himfelf,  &c.  till  the  marriage,  anrf  aft 
and  then  to  the  ufe  of  A.  and  M.  and  the  J 
and  fullered  a  recovery  to  the  fame  ufes.  T 
dies  without  ilTue.  If  after  fuch  covenant 
ried,  his  wife  would  have  been  endowed  ;  bu 
had  been  for  the  ejlablijhing  the  land  in  his  nam 
ufe  had  been  raifed,  and  it  would  ha' 
Brown  1.  193.  Mich.    2  Jac.     Frefhwater  v. 

(41.   citCl    3;  Eilz.     1  Rep.  51.      BlITHMAN'i  CAII. 

reifon,  it  wa>  adjudged  that  fuch  wife  fhould  be  endowed.     A 

1  Rep.  51.  iir«  S.  C.  accordingly Cro.  E.  179.  pi.  8. 

Mo.  545.  S.  C.  as  adjudged  accordingly Yd".  (1.  S. 

Koj,  46.  Hrigham  v.  BaiiagrieLi.  S.  P.  agreed. 

45.  No  dower  (hall  be  of  lands  bargained  an 
£ts  before  inrolment.  Ow.  150,  Pafch.  5  J; 
Wards.      Sir  Henry  Dimmock's  cafe, 

Ai,  ind  afterward:  the  deed  ii  htrslhd  within  fix  monlhi,  the 
pi,  6.  Hi)!.    .5  Car.  S.  R.     Puher  v.  Bleeke. 

46.  If  A.  bargains  and  fills  lands  to  B,  at 
indented  and  inrolled,  with  provifo  if  fuch  a< 
bargain  and  fale  {hall  be  void,  and  afterwards 
after  the  provifo  is  broken  A.  dies  before.tntry 
the  wife  fhall  not  be  endowed  j  for  though  tl 
gainee  veils  by  the  ftatute  of  27  H.  8.  b 
eftate  of  the  land  to  the  ufe  raifed  by  the  bi 
inafmuch  as  the  baron  did  not  re-enter,  he  h 
the  land  whereof  the  feme  may  be  endow 
as  fo  adjudged.  6  Rep.  34.  a.  Trin.  7  J; 
Williams's  cafe. 

47.  A.  tenant  In  tail,  remainder  to  B.  in  ta. 
fills  the  lands  to  J.  S.  by  deed  indented  and  em 
eftate  defcendiblc  to  him  and  his  heirs  detcrn 
of  A.  and  his  wife  fhall  be  endowed;  but  fu 
terminable  by  the  death  of  A.     Rcfolved.      10 

10  Jac.     Seymor's  cafe. 

48.  The  dutehy  of  Cornwall  by  an  act  of  [ 

11  E.  3.  is  eftablifhcd  to  the  king's  eldefl  for 
ipGus  &  hseredum  fuorum  regnum  Angliie  fi 
regno  Angliaz  hrercditario  fuccefluris ;  rcfolvt 
of  England,  that  this  is  an  eftate  of  fee-fimpk 
his  wife  is  dowable  of  it  by  force  of  this  act. 
granted  by  the  king  to  a  fubject  is  a  void 

jSi.  5. 

49.  Tenant  in  tail  makes  leafe  for  years,  and 
and  his  hairs.    The  wife  of  this  leilec  is  doi 
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itrgtmtnd  and  this  dower  (hall  continue  till  the  entry  oftheiflue  in  taiL 
t'lmTn  ul.  J«k- 274.  pi- 96. 

bas  more  than  an  eftate  for  life  in  him,  he  has  an  inlieritance,  and  cinfeqnently  fuch  bargainee  has  s 
Jtfcendiblt  eftate,  and  does  not  determine  by  the  dc  ith  of  tenant  in  uil,"  but  only  by  the  entry  of  the 
iffuc.     j  1  Mod.  20.  Trin.  B.  R.  in  cafe  of  Machil  ▼.  Clerk. 

50.  If  tenant  fir  life  makes  a  ledfe  by  or  without  deed  to  him  in 
thz~  remainder  or  r ever/ion  in  tail  or  in  fie,  for  the  term  of  the  life  of 
him  in  the  revcrfizn  cr  remainder,  and  after  he  in  the  remainder 
takes  wife  and  dies,  his  wife  fhall  not  be  endowed,  for  tenant  for 
life  fhall  enjoy  the  land  again,  for  a  forfeiture  it  cannot  be,  for 
he  in  the  remainder  was  party,  and  a  Turrender  it  cannot  be,  for 
his  whole  eftate  was  not  given.  Co.  Litt.  42.  a. 
8.  C.  cited  51-  J«  S.  tenant  in  fee fitnp/c  by  indenture  inrolledy  bargained  and 
Show.  Pari.  JJd  the  lauds  to  B.for  120  /.  in  conftderation  that  B.  fhall  redemife 

A*biH  iraT"  io  ^im  'an^  ^s  wlftfor  *'je'r  l'ives*  rendering  a  pepper-corn,  and  with 
to  be  relicv-  a  condition  that  if  f.  S.  paid  the  1 20  /.  at  the  end  of  20  years,  then 
ed  againft  ffa  bargain  and  fa! c  to  be  void;  B.  redemifed  it  accordingly  and 
ant »  dower  died  ;  B.'s  ivife  brought  a  writ  of  do<wer,  and  held  good,  Decaufe 
her  hufoand  by  the  bargain  and  fale  the  land  was  veiled  in  her  hufband,  and 
\e mg  only  a  thereby  the  wife  intitled  to  dower  ;  and  when  he  redemifes  it  ac- 
jt  appearing  cording  to  the  agreement,  yet  thole  to  whom  the  redemife  was 
that  the  made  fhall  hold  it  fubjed  to  dower ;  and  it  was  his  folly  not 
hufband  was  to  join  another  with  the  bargainee,  as  is  the  ancient  courfe  on 
tec,  the  dc-  mortgages;  and  when  fhe  is  dowable  by  aft  or  rule  in  law  a 
fendant  was  court  of  equity  fhall  not  bar  her  to  claim  her  dower ;  for  it  is 
barred  of  her  agajj^   the  rule  of  law,  where  no  fraud  or  covin  *is  a  court  of 

dower  con-        *    .  ..,  t.  *  .       ,  .  ,r     .    .        T  , 

trary  to  the  equity  will  not  relieve ;    and    this  was   certified  by  Jones  and 

opinion  of  Crookc  J.  upon  a  conference  with  the  other  jultices  at  Serjeant's- 

Prcfton"  *nn  t0  l^e  Chancery,  that  the  wife  of  B.  was  to  have  dower,  and 

1  Cro.  'i^i.  that  a  court  of  equity  ought  not  to   preclude  her  thereof.     Cro. 

and  foic  Qm  jp0.  pl#  lln  Pafch.  6  Car.     Nafh  v.  Prefton. 

was  faid  is 

the  conftant  cirftom  of  the  court  now.     2  Freem.  Rep.  43.  pi.  48.  Micb.  1678.  Noel  ▼.  Jevoo. 

52.  If  rent  be  granted  to  A,  and  his  heirs  to  commence  after  the 
death  of  B.  and  grantee  dies  before  B.  yet  his  wife  fhall  be  en-* 
dowed.     Arg.    2  Sid.  110.  Mich.  1658. 
!?.  C.  cited*        53.  No   dower   out   of  an   eftate    in    trufi.      Bill  difmhTed. 

ur  ofth!af"  l6  Car-  2-  foL  749-    Chan-  RcP«  254-  2-     Colt  v-  Colt- 

Rolls,  who  faid  it  was  15  Car.  2.  fol  714.  and  thai  the  truft  was  created  by  the  hufband.  2  Wms.'f 
Rep.  640.  Hiil.  1732.  in  cafe  of  Sutton  v.  Sutton,  and  faid  that  where  a  truft  of  inheritance  is  crutd 
by  the  bujband  bimj'cjf,  he  took,  it  to  be  fettled  that  the" wife  fhall  not  have  dower,  even  agaiaft  the  heir, 
nor  againft  a  devifee,  the  cafes  in  rcafon  being  the  fame.    Ibid.  640.  If  a  man  before  marriage 

conveys  an  eft.ite  to  truitees  and  their  heirs,  fo  as  to  put  the  legal  eftate  out  of  him,  though  the  trufi  it 
limited  to  biti  ard  lis  heirs,  the  wife  (hail  not  be  endowed  of  this  eftate.  Chan.  Piec.  336.  Pafch.  171s* 
Bottomly  v.  Fairfax.  S.C.  cited  and  approved  by  the  Mailer  of  the  Rolls.   2  Wms.'s  Rep.  640, 

641.  Hill.  1-^2.  in  the  cafe  of  Sutton  v.  Sutton.  -S.  C.  cited  by  Ld.  C.  Talbot,  Cafes  inEqu. 

in  Ld.  Talbot's  Time,  139.  Mich.  9  Ceo.  2.  and  fays  that  if  a  woman  ihould  be  endowed  of  atrofr, 
the  received  prifrce  of  infer  ting  to  bar  dower  would  be  of  no  fignification.—— —  The  wfe  •/  tejhjt 
que  trufi  is  not  intitled  to  dower;  per  Ld.  Talbot.  3  Wms/s  Rep.  229.  pi.  53.  Hill.  1733\ 
Chaplin  v.  Chaplin.'  No  man  will  fay  that  ever  any  woman  was  endowed  in  equity  of  a  truft- 

eftate.  Arg.  Pari.  Cafes,  72.  in  cafe  of  the  Countcfs  of  Radnor  y.  Va^dcbendy.  ,  per  Ld.  Som- 
mers,  Chan.  Prec.  65.  S.  C. 

54.  The 
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54.  The  hufband  purchafed  lands  of  tenant  for  life,  and  took  a 

'   trilateral  fecurity  of  him  for  a  conveyance  of  the  fee  by  his  fon  and  heir, 

the  remainder-man  in  fee,  when  of  age,  but  the  hufband  died 

before  fuch  conveyance  was  made ;  the  wife  is  not  intitled  to 

idower.    Fin.  Rep.  368.  Trin.  30  Car.  2.     Exton  v.  St.  John. 

55.  In  dower  againft  the  heir  of  her  hufband,  the  tenant 
pleaded,  that  A.  wasfeifed,  and  deviftd  the  tenements  to  the  hufband 
find  to  two  more  equally  to  be  divided,  and  fo  demands  judgment-of 
the  writ,  fuppofing  that  fhe  could  not  fue  dower  before  partition 
againft  tenants  in  common  \  but  upon  demurrer  adjudged  that 
the  writ  well  lies,  3  Lev.  84.  Mich.  34  Car.  2.  C.  B.  Sutton 
v.  Rolfe.  . 

56.  After  a  decree  for  a  perfonal  duty  a  fequcf  ration  iflucs,  and  ibid.  166. 
then  the  defendant  marries  and  dies.;  this  mail  not  bind  the  s\p«  citc<* 
feme  who  comes  in  for  her  dower;    per  North  K.  Vern.  118.  ofRocWey 

pi.  I06.   Hill.    1682.   AllOn,  ▼. Burden, 

57.  Eftate  to  A.  for  life,  remainder  to  B.  and  his  heirs  for  the 
fife  of  A.  remainder  to  the  heirs  of  the  body  of  A.  remainder  over. 
The  wife  of  A.  flball  not  be  endowed,  for  the  eftate  for  the  life 
of  A.  does  not  merge.  Adjudged  fuddenly  on  the  firft  argument, 
though  it  was  urged  that  the  remainder  to  B.  was  only  for  pre- 
serving the  remainder  during  A.'s  life  againft  any  forfeiture,  but 
that  in  the  mean  time  the  eftate  was  executed  in  A.  3  Lev.  437. 
jHill.  7  W.  3.  C.  B.     Duncomb  v.  Duncomb. 

58.  A  tenant  for  life,  remainder  for  years,  remainder  to  A.  in  Lutw.  719, 
tail.     A.'s  wife  (hall  be  endowed,  otherwife  if  the  remainder  had  s#  £•  .**" 
been  for  life*     1  Salk.  254.  Hill.  9  "YV.  3.  C.  B.     Bates's  cafe.     u.Raym. 

R?p.  326, 

327.    Bates  t.  Bates,  S.  C.  adjudged  accordingly  ;  but  had  the  intervening  term  been  an  eftate  for  life 
jl  bad  been  otherwife  according  to  Perk.  336.  the  only  authority  in  the  books  tor  that  purpofe. 

59.  A.   devifed  lava's  to  his  executors  till  debts  paid,  remainder  to  2  Freem. 
B.  in  tail,  B.  marries  and  dies  before  the  debts  are  paid.     Per  Cur.  fi*tpc"hf If# 
the  eftate  in  the    executors  is  only  a  *  chattel  intereft,  and  will  Hitchins, " 
not  hinder  B.'s  wife  of  dower,  and  that  intereft  determines  at  law   s*c.  and  a 
urhen  the  truft  is  fatisfied  5  but  her  dower  cannot  commence  in  flof-  {?tls??d 

.  1  r        1       •    •        ■       1  r  1        mortgage 

fejftony  nor  damages  be  recovered  for  detaining  it,  but  from  the  being  kept 
'tim/e  of  the  debts  being  paid.     2  Vern.  403.  pi.  373.  Mich.  1700.  on  foot  an<* 
jfiilchins  v.  Hilchins,  kLpPr.nc  ^ 

dow  out  of  pcfleflion,  was  decreed  to  be  fct  a/ide  and  not  to  ftand  in  her  way,  and  the  Court  thought  the 

fafe  of  Radnor  v.  Vandebendic  a  hard  cafe. Chan.  Prec.  133.  S.  C. 

•  9  Mod.  1 52.  in  cafe  of  Charles  v.  Andrews. 

60.  The  queftion  was,  if  affignees  of  commiffioners  of  bankrupt  by 
taking  an  affignment  of  a  mortgage  term  prior  to  the  title  of  dower 
ihall  protect  their  eftate  from, dower  ? 

It  was  infifted  that  creditors  and  affignees  of  commiflioners  of 
bankrupt  ftand  only  in  the  place  of  the  bankrupt,  and  fince  fuch 
an  affignment  to  the  bankrupt  himfelf  or  his  heir  would  not  pro- 
ject die  eftate  from  title  of  dower  in  the  hands  of  the  heir,  nei- 
fjier  will  it  protect  the  eftate  in  the  hands  of  the  creditors  of 

the 
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the  bankrupt  or  the  affignec  of  the  commiffioners,  and  this  differs 
the  prefent  cafe  from  the  cafe  of  Lady  Radnor  and  Vandebendy 
in  Dom.  Proc.  where  it  was  held  that  fuch  a  prior  term  (herald 
protedt  the  eftate  from  dower  in  the  hands  of  a  purchaier,  — 
pota  difierentiam.  Decree  that  the  plaintiff  be  let  into  her  dower, 
keeping  down  the  intereft  of  a  tnird  part  of  the  mortgage* 
M.S.  Rep,  156,  Pafch.  10  Geo.  Cane.     Squire  v.  Corapton. 

61.  All  eftates  tail  are  eftates  of  inheritance,  to  which  dower 
is  incident,  and  mult  be  within  the  ftatute  de  donis,  3  Wms.'* 
jtep.  263.  Pafch.  1734*    Low  v.  Burron. 

62.  A  limitation  of  eftate  pur  auter  vie  to  A,  and  the  heirs  of  his 
body  makes  no  eftate  tail  in  A.  and  there  can  be  no  dower  of 
h,  it  being  no  inheritance,  but  only  a  defcendible  freehold, 
3  Wms.'s  Rep.  263.  pi.  65.  Pafch.  1734,  in  cafe  of  Low  v, 
purron. 

fror  though  63.  If  a  rent  ie  novo  be  granted  in  teal  without  any  remainder 
theobjee-  wer^  and  tenant  in  tail  takes  wife  and  dies  without  iflue,  the  wife 
there  an  be  ihali  not  be  endowed,  becaufe  the  thing  out  of  which  the  dower 
no  remainder  is  to  arife  is  not  in  being;  fecus  if  the  rent  were  granted  in 
whereof  tail,  remainder  over.  3  Wms.'s  Rep.  230.  Hill,  1733,  in  cafe 
there  is  no     of  Chaplin  v.  Chaplin. 

icverJion, 

jet  the  intent  of  the  party  gives'  the  rent  de  novo  firft  a  being  for  the  whole*  and  then  the  kflerefbtas 
are  carved  out  of  it.  By  Holt  Ch.  J.  3  Wms.'s  Rep.  230.  at  the  bottom  of  the  page  in  a  note  of 
the  reporter,  cites  Salk.  577.    Weeks  v.  Peach. 

64.  An  eftate  was  conveyed  to  J.  S.  and  his  heirs,  to  the  ufk  of 
him  and  his  heirs  in  truft,  to  permit  A.  and  B.  to  receive  the  rents 
and  profits  during  their  lives,  and  the  life  of  the  furvivor  of  them, 
with  power  to  A.  to  charge  it  with  400 1.  «and  fubjeft  to  fuch 
power  fj*  S.  to  Jl and  feifed  to  the  ufe  of  the  furvivor  of  them.  A.  died 
in  1 7 13.  B.  died  in  1723,  and  by  his  will  devifed  this  eftate  to  C. 
and  his  heirs,  who  long  before  had  taken  M.  to  wife*  C.  mortgaged 
the  eftate.  The  queflion  was,  if  M.  would  upon  the  death  of  C, 
be  intitled  to  dower  fo  as  to  affeft  the  mortgagee  ?  Ld.  C.  Tal* 
bot  decreed  that  M.  would  not  be  intitled  to  dower  of  this  truft 
,  eftate.  Cafes  in  Equ.  in  Ld.  Talbot's  Time*  J38.  Midi.  17351 
o  Geo,  2t  Attorney-General  v,  Scottt 

I  2zs  ]  (G.  2)     Of  what  Seifin* 

I.  jN  qffife  J.  N.  was  feifed  in  fee,  and  had  iffise  two  fins,  J?, 
•*  and  T.  and  died.  R.  entered  and  had  iffue  a  daughter •,  and 
his  feme  died,  and  he  took  another  feme  and  died,  fhe  privment 
enfeint  with  a  fon.  The  daughter  of  R.  entered,  and  the  lord  feifed 
the  ward,  and  endowed  the  mother  of R.  who  was  the  feme  of  J.  N» 
the  grandfather.  The  fon  of  the  fecond  feme  of  R.  is  born,  and  the 
lot  d  fifes  the  ward  of  him,  and  he  dies  without  iffue  within  age,  and 
the  fon  cf  'T.  the  uncle  entered  upon  the  daughter  of  R.  into  two  parts% 
and  fhe  cujled  him,  and  he  recovered  the  two  parts  by  qffife ;  and  fo 
fee  that  by  the  f?[fn  of  the  guardian  by  the  ward  of  the  fon,  the 


footoet*  lift 

two  parts  fliall  go  to  the  heir  of  this  fon,  and  not  to  the  daugh- 
ter of  R.  who  was  of  the  half  blood;  but  the  opinion  of  the 
Court  was,  that  the  dower  Jhall  go  to  the  daughter  of  R.  for  this 
is  in  reverfion,  and  (he  may  claim  it  as  heir  of  her  father  or 
grandfather ;  for  the  tenant  in  dower  is  in  by  her  baron,  and  not  by 
him  who  endowed  her,  and  the  daughter  of  the  eldefl  fon  is  heir  t* 
the  grandfather.     Br.  Dower,  pi.  87,  cites  8  AIT.  6. 

2.  In  afllfe,  the  tenant  of  the  king  died  feifed  of  lands  held  of  the 
king,  &c  and  the  heir  was  in  ward,  and  the  feme  fued  for  dower ; 
and  writ  iffued  to  thejberiff of  N.  to  deliver  her  10  marks  per  annunt 

for  dower  in  land  and  rent,  and  he  delivered  to  her  5  marks  land,  and 
5  maris  rent  iffuing  out  of  the  land  of  which  Jbe  was  dowable,  and 

Jbe  was  feifed  and  dijfeifed  of  the  rent,  and  brought  qffife  and  recovered; 
for  it  is  a  good  endowment,  and  yet  her  baron  was  never  feifed  of 
the  rent.     Br.  Dower,  pi.  61.  cites  26  AIT.  41. 

3.  The  fame  law  of  fuch  alignment  of  the  heir  if  the  feme  accepts 
it.    Br.  DoweT,  pi.  61.  cites  26  Aff.  41. 

4.  Contra  it  is  faid  elfewhcrej  if  it  was  qffigned  out  of  land  of 
which  the  feme  is  not  dowable*     Bt .  Dower,  pi.  61.  cites  26  Affi  4 1  * 

5.  Dower  was  brought  by  a  feme,  and  it  does  not  appear  what 
the  ifluc  was  ;  but  it  teems  that  the  ijfue  was  ne  ungues  feifie  que" 
dower  Iz  poiet  $  the  jury  faid,  that  W.  borrowed  40  /-  of  R.  baron 
if  the  demandant,  which  W.  enfeoffed  R.  upon  condition,  that  if  he 
repaid  the  40  /.  by  fuch  a  day,  that  he  Jhould  re-enter,  and  at  the  daf 
W.  did  not  pay  but  died,  and  the  feme  of  W.  married  B.  and  by  ac- 
cord between  Jl.  baron  of  the  plaintiff',  and  J8.  and  his  feme,  B.  paid 
the  money  to  R.  by  which  B.  and  his  feme  had  the  land,  and  this  feme 
demandant  demanded  dower,  and  prayed  the  difcretion  of  the  juf- 
ticesj  &c.  by  which  the  demandant  recovered  her  dower ;  the 
reafon  feems  to  be,  inafmuch  as  by  the  nonpayment  at  the  day 
the  baron  of  the  demandant  was  feifed  fimpliciter  and  without 
condition,  and  then  the  acceptance  by  R.  after  cannot  prejudice 
his  feme  of  her  dower.     Br.  Verdidt,  pi.  85.  cites  42  E.  3.  1. 

6.  In  dower,  the  tenant  faid,  that  the  baron  of  the  demandant  had 
nothing  but  by  dijfeiftn  made  to  him  ;    judgment  fi  a&io ;    and  the 

feme  faid,  that  the  father  of  her  baron  had  two  fons,  and  leafed  the 
land  to  the  eldeft  and  his  feme  for  their  lives,  and  the  youngeft  took  the 
'  demandant  to  feme,  and  the  eldefl  fon  died,  and  his  feme  took  the  te- 
nant to  baron,  and  the  father  of  the  two  fons  died,  and  the  reverfion  de- 
fcended  to  her  baron,  and  after  the  feme  of  the  eldeft  fon  died,  and  the 
tenant  held  himfelf  in,  and  our  baron  oujled  him,  and  prayed  feijht,  &c. 
Quaere  if  fhe  ought  not  to  traverfe  the  feiftn  alleged  in  the  baron, 
and  it  feems  that  (he  fhould  ;  for  if  the  baron  of  the  demandant  T  220 1 
had  not  entered  after  the  death  of  the  feme  of  the  eldeft  fon,  ihe 
fliould  not  have  dower ;  for  the  baron  of  the  feme  of  the  eldeft 
fon  had  franktenement  in  jure  uxoris,  which  is  not  defeated  with- 
out entry,  as  it  feems;  quxre;  and  quaere  if  there  fliall  not  be 
fcifin  in  him  without  entry.    Br.  Dower,  pi.  29.    cites  2  H.  4.  22. 

7.  In  dower,  the  baron  purchajed  rent,  and  died  before  the  day  of 
payment,  yet  the  feme  fliall  be  endowed-  Br«  Dawer,  pi.  35. 
cites  11  II.  4.  88. 

6  8,  If 
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.       ..  .t 
8,  If  a  man  grants  a  rent  to  J.  S.  in  fee,  and  he  dies  before  fetfd 

of  it y  the  feme  (hall  be  endowed  ;  per  Heidon ;   quod  non  ne- 

gatur.     Br.  Dower,  pi.  71.  cites  5  K.  4.  2. 
t.  N.  B.  $•  A  feme  fhall  be  endowed  of  feifin  and  pofteffion  in  law 

149.  (D)  without  feifin  in  fa&$  as  where  the  father  of  the  baron  died 
fhe^cw  edin  ^ed,  anc*  Daron  afte*  died  before  entry ;  quod  nota  ;  for  other- 
tion  cites  wife  it  is  of  tenant  by  the  curtefy ;  and  the  reafon  feems  to  be* 
.7  E.  3.  66.  inafmuch  as  the  baron  may  enter  in  jure  uxor is ,  but  the  feme  cannot 
and «  H.37.'  comPe^  ^er  baron  to  enter  into  bis  own  land.     Br.  Dower,  pi.  75^ 

103.  and        Cites  21  £.  4.  60. 

ibid.  Marg. 

cites  3  H.  7.  5.  afid  ai  £.  3*  a  1  *    ■        Pferk.  f.  457.  and 464.  S.  P. 

to.  lit  dower,  where  there  were  grandfather,  father,  dndfotij 
and  the  grandfather  held  of  the  king,  the  father  took  feme.  The 
grandfather  died.  The  father  had  ijfue  and  died  before  office  found, 
and  before  any  entry ;  and  after  an  office  was  found  for  the  kiug,  that 
the  grandfather  was  feifed  and  died  feifed,  and  held  of  the  king,  and 
that  he  had  iffue,  who  had  ijfue  him  who  now  is  heir  and  within  age, 
by  which  the  king  feifed  and  committed  tlx  ward  durante  minore  state, 
and  the  feme  tf  the  father,  fan  of  the  grandfather,  brought  writ  of 
dower  againfl  the  committee,  and  the  committee  demurred  in  law 
upon  the  matter.     Br.  Dower,  pi.  66.  cites  I  H.  7.  17; 

1 1.  But  in  anno  4  H;  7.  1.  the  cafe  is  put,  that  the  father  *»- 
tered  and  died  before  any  office,  and  therefore  by  all  the  juftices  the 
feme  is  dowable.     Br.  Dower,  pi.  66. 

12.  Where  a  flranger  abates  upon  tenant  of  the  king,  and  the 
heir  has  a  feme  and  does  not  enter,  the  feme  fhall  not  have  dower 
upon  this  pofleffion,  per  Wood;  and  he  vouched  21  E.  4.  60. 
which  Fifher  and  Davers  agreed  \  for  after  pateqt  made  to  the 
committee,  the  committee  takes  the  profits,  and  not  the  king, 
though  livery  be  fued  out  of  the  king's  hands.     Br.  Dower,  pi.  66; 

cites  1  H.  7.  17. 

13.  But  per  Hufley,  if  the  tenant  of  the  king  dies  feifed,  and  his 
heir  has  feme,  and  after  office  is  found  for  the  king,  there  is  no 
doubt  but  the  feme  fhall  be  endowed  for  the  pojfefjion  thfatl  which 
was  before  in  her  baron  by  his  entry  before  the  office ;  for  it  was 
agreed  per  tot.  Cur.  that  the  heir  by  his  entry  is  no  intruder  before 
office    be    found    for    the   king.       Br«  Dower,    pi.    66.    cites 

1  H.  7.    17. 

14.  And  if  a  rent  defcends  to  the  baron,  who  dies  before  the  day  (f 
payment,   yet  the  feme  fhall  be  endowed.     Br.  Dower,  pL  66* 

cites  1  H.  7.  1 7. 

15.  For  fuch  feifin  upon  which  pracipe  quod  reddat  lies  is  as  fuf* 
fident  to  have  dower  as  thofe  which  are  feifins  in  law,  of  which 

aflife  lies  not ;  for  fuch  feifin  of  which  affife  lies,  is  not  always 
requifite  where  dowment  (hall  be,  but  feifin  in  law  fuffices. 
Br.  Dower,  pi.  66.  cites  1  H.  7.  17. 

16.  And  per  Brian,  where  the  king  has  ward,  and  the  ward 

dies  within  age,  his  heir  has  a  feme,  and  the  baron  dies  before  tt 

comes  to  him,  there  the  feme  fhall  not  have  dower,    Br.  Dower, 

pi.  66.  rites  1  H.  7.  17. 

17,  Where 


I7.  Where  the  heir  of  the  king's  tenant  has  a  ft  me,  and  office  is 
found  for  the  king,  and  after  the  heir  enters  and  intrudes,  and  dies, 
yet  the  ferae  fhall  have  dower  by  reafon  of  the  poflefliou  which 
he  had  before  the  office  ;  per  Davers ;  foT  by  him  the  fatute  de 
frarogativa  13.  quod  nullum  accrefcal  ei  liber  um  tenement  urn  is  //*- 
tended  where  office  is  found,  and  after  he  takes  feme,  intrudes  and  diesi 
but  divers  good  Ihnlents  denied  it.  But  Brian  and  Hufley  agreed, 
with  Davers.     Br.  Dower,  pi.  66.  cites  1  H.  7.  17. 

18.  J*W  if  he  had  not  entered,  yet  Jhe  had  been  dowable ;  for 
there  was  feifin  in  law  in  the  baron,  and  he  was  not  an  intruder^ 
becaufe  office  was  riot  found  for  the  king,  and  it  lies  as  well 
againft  the  committee  of  the  king  as  againft  another  guardian. 
Br.  Dower,  pi.  66.  cites  4  H.  7.  1. 

19.  Of  an  inflantaneous  feifin  gotten  by  difleifin  fhe  may  be  Ofafeifi* 
endowed.    See  Jo.  317.  cites  34  Eliz.  C.  B.     Mathew  Taylor's  ^^ 

Cafe.  man  /hall 

not  been* 
towed,  as  if  ceftuy  que  ufe  after  the  ftatute  of  1  A.  3.  and  before  the  ftatute  of  27  //.  3.  had  made  £ 
feoffment  in  fee,  his  wife  fhould  not  be  enurwed.     Co.  Litt.  31.  b.  Of  an  infUntaneous  feifin 

by  fine  and  render  no  dower  {hall  be.  Cited  per  Tan  field  J.  as  adjudged.  Oro.  J.  615.—— 
Co.  Litt,   31.  b.    S.  P.  Baron  and  feme  tenants  in  Jpeclal  tail.     The  feme  dies  leaving  iflue. 

The  baron  makes  feoffment  to  the  ufe  of  himfelf  for  life,  and  after  to  B.  his  fon  in  tail,  and  marries  a 
jccjnd  wife,  and   then  makes  livery.     Refolved,  that  fne  is  not  dowable,  for  before  the  feoffment  (he 
was  not,  he  being  fuch  tenant  in  tail  that  the  iflue  by  her  could  not  inherit,  and  the  instantaneous  feifin 
fcy  the  livery  will  not  iotitle  her.     Cro.  J.  615.    pi   5.    Pafch.  iSJac.    in  Scacc.     Amcots  ▼.  C**  ^ 
thcrich.  t 

70.  Father  tenant  for  life,  the  remainder  to  his  fon  in  tail,  the  re-  Cro.  E.  561, 
mainder  to  the  right  heirs  of  the  father.     After  the  father  and  fon    5°3'  s'9" 
at  a  certain  time  were  attainted  of  felony \  and  executed  likewife  at  fcrcnt  point, 
one  time,  the  fon  not  having  any  iflue  of  his  body.     If  now  the  hut  in  a  note 
father  (hall  be  faid  to  be  feifed  of  an  eftate  in  fee,  that  dower,  &c.  ^f,^* 
was  the  matter.     And  there  becaufe  it  was  proved  by  witnefles  fated  thus, 
that  the  father  moved  his  feet  after  the  death  of  the  fon ;  it  was  found   v'*«  the  title 
by  the  jury   feifie  que  dower,  &c.  and  upon  that  the  wife  of  Jc?^cefcme 
the   father  had  judgment  to   recover.      Note,  after  error  was  dower  was, 
brought,  and  the  error  affigned  in  the  procefs.     See  Trin.  38  Eliz.  thac  thc  k- 
Rot.  «76-  Noy,  64.     Broughton  v.  Randal.  w£7oin-0n 

tenants  to  them  and  the  heirs  of  the  fon ;  and  they  were  both  hanged  in  one  cart ;  but  becaufe  the  fon 
(as  was  depofed  by  witnefles)  iurvived,  as  appeared  by  fome  tokens,  viz.  his  fhaking  his  legs,  his  feme 
thereupon  demanded  dower,  and  upon  iflue  ne  ungues  feifie  que  dower  this  iifue  was  found  for  the  de« 
flandant.  Mo.  528.  pi.  698.  S.  C.  but  S.  P.  docs  not  appear. 

21.  Dower  may  be  of  ?.  poffejfion  in  law.    Jo.  36*1 .  Trin.  1 1  Car.  A  woman 
B.  R.  in  cafe  of  Reeve  v.  Malfter.  ?ali  *  "- 

dowed  of  a 
feifin  in  law,  as  where  lands  and  tenements  dejeend  to  the  bvjband  hfcre  entry  he  has  but  a  feifin  ia 
law,  and  yet  the  wife  (hall  be  endowed,  aibeit  it  be  not  xeduccd  to  an  actual  polleflion  ;  for  it  lies  not  in 
the  power  of  the  wife  to  bring  it  to  be  an  actual  feifin,  a~.  the  hufband  may  do  of  his  wife's  land,  when 
he  isjlo  be  tenant  by  curtcfy.    Co.  Litt.  31.  a.         ■  Litt.  f.  448.  S.  P. 
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(G.  3)     In  what  Cafes  Dower  may  be  dut  0^ 

Dowen 

&  if  (he  re-  !•  |N  dower,  a  cuftom  was  pleaded  that  if  the  baron  aliens  the 
ceives  part  ■■»   land)  and  expends  the  monies  between  him  and  his  feme,  that 

*f  'for"""  fte  'hal1  bc  barrcd  of  d°wer,  and  adjudged  a  good  cuftom.  Br. 
which  the     Cuftoms,  pi.  78.  cites  3  E.  3* 

land  wis 

Ibid.    Br.  Cuftoms,  pi.  53.  cites  20  E.  3.  and  Fitch.  Prefcriptioo,  30; 

Dower  *f*9  2.  Feme  of  the  father  is  endowed,  and  the  grandmother  iroagbt 
acres  of  land  wr^^f  dower  againfl  her,  zn&fbe  vouched  the  heir  by  rcverftcn,  and 
Y.'stHler  the  demandant  recovered  againft  the  tenant ',  and  fhe  over  againfl  the 
karony  the     heir,  the  third  part  of  the  two  parts  refdue,  and  not  in  valuta  and 

*o?P?B.  wcIL  And  if  &*  J*™*  *f the  g^^dfather  dies,  the  feme  of  the  father 
father \f*  *u*y  *nter ;  for  the  grandmother  was  attendant  to  him  by  tender; 
?.  B.  her     and  from  hence  it  teems  that  the  heir  may  enter  then  into  the  fe- 

Wrfi/Sk  con(*  dowcr »  ^or  mc  ™a**  not  ^ave  krt^  Br.  Dower,  pi.  79* 
frtm$t        cites  M.  5  £•  3.  and  Fitzlu  Voucher,  249. 

among  other 

land*  and  tenements,  and  died,  and  T»  B.  ajftgned  to  her  the  land  In  demand  in  doner,  in  dlloWiMStaf 
all  the  lands  of  which  her  baron  was  ffijed  \  and  Jo  wasjhc  in  of  elder  dower  to  her  referred ;  judgment, 
Zee.  The  demandant  fold  that  the  fame  P.  B.  was  feijed  of  the  manor  of  B.  and  20  acres  of  w6*i 
dower  is  demanded  and  died,  and  the  tenant  entered  into  the  manor  of  B.  and  enfeoffed  the /aid  T.  B.  be- 
fore the  affigment  of  dower  made  by  T.  B.  to  ike  tenant,  by  which  the  20  acres  were  not  pared  of  the 
manor,  and  that  P.  J?.  w*f  j  neuter  feijfd  of  other  land,  but  of  the  manor  and  of  20  acres,  and  prayed  dower* 
Ciod.  (aid  that  now  it  appears  that  the  demandant,  ought  to  have  demanded  but  only  the  third  part  of  the 
two  parti  of  the  land  of  which  dower  is  demanded.  Per  Godred,  you  axe  in  of  ail  the  land  which  be- 
longed to  your  baron,  which  is  againft  common  right,  and  therefore  we  ought  to  have  the  third  part  of 
the  whole.  And  fo  the  queftion  is  becaafe  the  tenant  is  dowable  againft  common  rigHt  of  the  whokf 
if  the  demandant  (hall  have  the  third  part  of  the  whole,  or  the  third  part  of  two  parts^nly  5  and  adjor- 
Mtur.    Br.  Dower,  pi.  52.  cites  4H.  6.  25. 

3.  Where  heir  takes  feme  and  enters  and  endows  his  mother,  and 
aliens  the  reverfton,  and  the  mother  dies,  and  after  the  heir  dies,  the 

feme  of  the  heir  Jhall  not  have  dower  of  the  land  of  which  the  mother 
was  endowed.  For  the  feifin  of  the  heir  who  was  her  baron  was 
determined  by  the  endowment,  and  the  feme  in  by  her  baron  and 
not  by  the  heir  \  for  if  the  heir  had  charged  flie  mould  hold  dif- 
charged,  quod  nota.     Br.  Seifin,  pi.  i8«  cites  8  AiT.  6. 

4.  In  dower,  the  tenant  in  dower  leafed  her  eftate  to  the  heir}  ren* 
derittg  rent  for  term  of  his  life,  and  the  heir  died,  and  his  feme  was 
endowed  by  award;  for  this  is  a  furfender  notwithstanding  the 
eldeit  endowment,  and  fo  the  heir  in  in  fee,  though  the  firft  tenant 
in  dower  who  leafed    vvas  alive.      Br.  Dower,   pi.  17.   cites 

45  E-  3-  13* 

,5.  If  a  man  makes  a  feoffment  with  warranty  and  dies,  and  the 

feme  of  the  feoffor  brings  writ  of  dower  againjl  the  feme  of  the  feoffs 

znAjbe  vouches  the  heir  of  the feoffor ',  and  pending  the  atlion  the  fern 

of  the  feeffee  brings  writ  of  dower  of  the  whole  land  and  not  of  tin* 

parts,  JIjc  cannot  recover  dower  till  the  firft  dower  be  determined* 

Br.  Dower,  pL  80.  cites  Litt.  fol.  11. 

6.  The 
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6.  The  cuftom  of  a  manor  was  for  the  widow  to  be  endowed  of  Lev*  t$+. 
a  moiety  of  the  copyholds  of  which  her  hufband  died  feifed ;  the  s*  p "  do^ 
hufband  died,  and  his  wife  was  endowed  of  100 1.  per  aim.  and  doc  appear, 
lool.  per  ann.  defcended  to  his  heir,  who  afterwards  died,  --Sid.  76. 
leaving  a  widow.  This  fecond  widow  mail  be  endowed  of  a  Jjj^  p*  " 
moiety  of  the*  moiety,  and  fo  (hall  have  50  L  per  ann.  adjudged,  docs  not  ap- 
Raym.  c8.  Mich.  14  Car.  2.  B.  R.     Baker  v.  Bedford.  V**\ 

**  2  Sid.  x. 

S.  C.  ft  S.  P.  but  no  resolution.  ■  Ibid.  9.  S.  C.  and  it  was  held  by  Glyn  Ch.  J.  that  the  fe- 
cond widow  was  intided  to  a  moiety.  ■■  iKeb.  356.  pi.  46.  S.  C.  U  S.  P.  per  tot.  Cur.  prater. 
MalJet. 

•[232] 

7.  The  rule  of  dos  de  dote  peti  non  debet  is  thus  to  be  underjlood,  Co.Litt.ju 
where  the  grandfather  dies  feifed  of  three  acres,  and  the  father  ** b* 
enters  and  endows  the  grandfather's  wife  of  one  acre  and  dies, 

the  father's  wife  (hall  be  endowed  only  of  the  third  part  of  the 
ether  two  acres  ;  for  inafmuch  as  the  grandfather  died  feifed  there 
was  no  mefne  feifin  in  judgment  of  law  betwixt  him  and  his  wife. 
But  if  the  father  had  claimed  the  faid  three  acres  by  pur  chafe 
from  the  grandfather,  his  wife  (hould  after  the  death  of  the 
grandfather's  wife,  be  endowed  of  the  third  part  of  that  acre 
whereof  the  grandfather's  wife  was  endowed;  or  in  the  firft  cafe, 
if  the  fon  after  the  death  of  the  grandfather  and  father  had  en- 
dowed his  mother  firft,  and  then  the  grandmother  had  recovered 
a  third  part  againft  her,  the  mother  after  her  death  might  have 
entered  again  ,  for  her  eftate  in  the  part  fo  recovered  was  de« 
feated  by  the  grandmother's  life.     Hawk.  Co.  Litt.  44. 


(H)  Of  what  Eftatesyir  a  collateral  RefpeSl  fhe  (hall 

be  endowed. 

ti*  |F  the    baron  had  a  fee  and  freehold  though  it  be  defeaftble,  See  (G),  » 
*  yet  his  wife  (hall  be  endowed  till  it  is  defeated.    45  E.  3.  P1-  **•  s,c* 

!3-l>0      m  ...     there."01" 

[2.  As  if  the  baron  and  feme  leffees  for  life  furrender  to  him  in  (G),pl.  i<. 
reverfion,  this  is  defeafble  by  the  feme  j  yet  in  the  mean  time  if  S.  C. 
he  in  reverfion  dies,  his  wife  (hall  be  endowed.    45  £.  3.  13.  b. 
18  E.  3.  45.] 

[3.  If  a  dljfeifor  dies  feifed,  and  after  the  diJTcifee  abates,  the  wife 
of  the  duTeifor  (hall  have  dower  againft  him,  fo  long  as  the  defcent 
is  in  force.     17  E.  3.  24.  admitted  by  the  iflue.] 

[4.  If  A.  endows  his  wife  ad  oftium  ecclefta,  and  after  makes  a 
feoffment  of  the  land  to  B.  who  makes  a  feoffment  thereof  to  C.  the 
wtfe  of  B.  {hall  be  endowed  againft  C.  till  the  wife  of  A*  recovers  her 
dower.    Temp.  E.  1.  66.  b.  admitted.] 

[5.  But  in  this  cafe,  after  the  endowment  of  the  wife  of  B. 
if  the  wife  of  A.  brings  a  writ  of  dower  againft  the  wife  of  B.  and  (he    —    *_, 
vouches  C.  to  *  warranty,  this  endowment  of  the  wife  of  A.  ad  oftium  •  Pol.  67S. 
ecclefue  Jball  be  a  good  counter-plea  of  the  warranty,  quia  dos  de  dote 
peti  non  debet.    Temp,  E.  1.  66.  b.  adjudged.] 

Vol.  IX.  S  C<5.  If 


y^H^J 
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{6,  It  A.  feifed  of  the  manor  of  D.  takes  B.  to  wife,  and  after 

aliens  to  C  who  takes  E.  to  wife,  and  after  aliens  to  F.  and  dies, 

and  after  E%  is  endowed,  and  after  B.  is  afftgned  dower  of  a  third 

part  of  the  manor,  and  (he  brings  a  precipe  thereof  again]}  the  wife 

of  C.  fcilicet  E.  who  vouches  to  warranty  F.  who  counterpleads  it  by 

this  matter,  and  fays  that  the  wife  ofC.  cannot  be  endowed  eo  quod 

non  poteft  habere*  dot  em  de  dote,  et  fie  per  confiderationem  curias  ad- 

judicatum  fuit,  quod  eflet  inconveniens,  ideo  F.  (it  quietus  de 

warrantia  et  B.  recuperet  feifinam  et  defendcns  in  mifericordia. 

M.  1 1  £.  4.  B.  Rot.  46.] 

C  233  3        17*  ^  a  woman  recovers  dower  of  a  rever/ion  expe&ant  upon  a  leafe 

S.  P.  and    for  years  upon  which  a  rent  is  referved,  (he  fball  have  a  third  part  of 

h^th1        *^c  reverfion,  and  the  rent  prefently  al  incident  to  the  reverfion,  and 

third  part  of  the  execution  fhall  not  ceafe  till  the  leafe  expires ;  for  the  (heriflf 

the  reverfion  {hall  put  her  in  execution  of  the  freehold,  and  the  termor  ftiall 

boU^dt8?Co<I  c°ntinue  his  term-  Tr-  7  Ja-  PCT  Curiam.  P.  8  Ja.  B.  per 
Litt.  31.  ^   Curiam.    Hill.  io  Ja.  B.  per  Curiam.] 

Where 

a  man  feifd  in  fie  leafed  for  years  rendering  rent,  and  after  takes  a  feme  and  diety  the  feme  /hall  hive  dower* 
but  /lull  not  have  execution  during  the  term  of  year*  ;  for  the  rent  is  incident  to  the  reverfion,  and  is 
no  inheritance,  but  is  determinable  by  the  death  of  the  lelfte,  and  therefore  foe  cannot  be  endowed  of  the 
rent.  Br.  Dower,  pi.  89.  cites  M.  1  £.  6.— In  fome  cafes  of  lands  and  tenements  which  arc 
dcvifablc,  and  which  the  heir  of  the  huiband  /hall  inherit,  yet  the  wife  /hall  not  be  endowed,  as  if  the 
huiband  make  a  leafe  fir  life  of  ccitain  lands,  referring  a  rent  to  him  and  his  heirs,  and  he  takes  wife 
and  dies  the  wife  wall  not  be  endowed,  neither  of  the  reverfion  (albeit  it  is  within  thefe  words  tene- 
ments), becaufe  there  was  no  feifin  in  deed  or  in  law  of  the  freehold,  nor  of  the  rent,  becaafe  the  huf- 
bandhad  but  a  particular  eftate  therein  and  no  fce-fimple.     Co.  Litt.  32,  a. 

Rut  if'  the  huiband  make  a  leafe  for  years  rejerving  a  rent,  and  takes  wife,  and  the  huiband  dies,  the 
wife  fha.'l  be  endowed  of  the  third  part  of  the  reverfion  by  metes  and  bounds,  together  with  the  third 
part  of  the  rent,  and  execution  /hall  not  ceafe  during  the  years.  If  the  huiband  make  a  gift  in  tail, 
referving  a  rent  to  him  and  his  her;,  and  after  the  Jonor  takes  a  wife  and  dies,  the  wife  ihall  not  be 
endowed  of  this  rent,  becaufe  it  is  a  rent  in  fee,  and  by  polfibility  may  continue  for  ever.  Co* 
Litt.  32.  a. 

In  dower  it  was  agreed  clearly,  that  if  the  tenant  /hews,  that  before  the  huiband  any  thing  had,  A* 
was  feifed  of  the  fame  land  in  fee,  and  let  that  toy  years  rendering  rent,  and  granted  the  reverfion  to  the 
huiband  of  the  plaintiff,  who  died  frifed  of  the  fjid  reverfion,  and  lo  demanded  judgment  if  the  de- 
mandant /hall  have  dower,  &c.  This  U  no  pica  in  bar  of  dower,  but  proves  /he  had  title  of  dower,  but 
this  faves  the  leafe  for  years,  and  me  /hall  have  judgment  only  of  the  reverfion,  and  of  the  rent ;  and 
alfo  /he  does  fave  to  the  tenant  damage,  and  the  demandant  /hall  be  endowed  of  the  re ve: lion. 
"Win.  80.  Palch.  22  Jaci  C.  B.  Anon. 

c*Vl  p"  3**  [8-  But  if  no  rent  be  referved  upon  the  leafe  for  years,  then  the 

a#    '  >#  execution  fliall  ceafe  till  the  term  expires.     Trin.  7  Jac.  B.  per 

Curiam.] 

Fitzh.  9»  A  rent  de  novo  was  granted  to  a  wan  and  his  heirs,  with  1  pro* 

Dower,  vifo  that  if  the  grantee  died,  his  heirs  being  within  age,  that  then  the 

cilesVafch.  rent  Jbould  ceafi  during  his  minority,  and  he  died,  his  heir  being 

5  e.  2.  within  age,  *  and  die  wife  of  the  grantee  brought  a  writ  of  dower 

where  there  againft  the  tertenant,  and  held  it  lay,  and  that  the  demandant 

TOcwofori-  A10l,W  navc  execution  againfi  the  heir  when  he  came  of  full  age. 

nions,  and  I  Rep.  87.  a.  in  a  nota  of  the  reporter  cites  5  E.  2. 

therefore  bid 

the  parties  fue  a  bill  in  parliament,  which  they  did,  where  it  was  ordered  that  the  demandant  flaovld 
recover  her  dower  againA  the  grantor,  viz.  tertiam  partem  pradilH  redditus  percipiend'  according  to 
the  form  of  the  faid  grant,  when  the  heir  /hail  come  to  bis  full  age  j  and  fo  the  qoetlion  was  deter* 
mined.  — —  Jenlc.  4.  pi.  6.    S.  C.    rcfolvcd  in  parliament.  ■  Vent.  96*    Mich*    ai  Car.    2, 

*%  JL.  pet  Cur.  S.  P*  obiter,  Ac  fall  have  judgment,  but  ccflet  execution 

V 

10.  Where 


to.  Vt)\trt  father*  and  fori  are  ;  the  father  dies,  t\\zfon  takes  feini 
end  enters x  and  endows  bis  mother,  and  after  grants  the  reirrfion$ 
and  the  mother  dies,  and  the^;;  dies,  the  feme  cannot  have  dower; 
and  Brooke  fays  it  feems  to  be  good  Jaw  *  for  it  is  faid  elfcwhere 
that  where  the  heir  enters  arid  endows  his  mother,  and  (he  dies, 
and  J.  N.  abates,  he  ihall  not  have  aflife,  but  mortdanceftor  or  in* 
trufion  ;  for  xhtfirfl poffeffion  is  defeated  by  the  dower.  Br.  Dower, 
pi.  87.  cites  19  E.  2. 

1 1.  If  a  man  leafes  land  for  term  of  10  years  upon  condition  that  if 
leffee  pays  100  /•  at  the  end  of  the  term,  that  he  Jhall  have  fee,  and  if 
not,  that  he  ihall  have  but  a  term  5  if  he  pays  ibol.  at  the  end  of 
the  term,  he  by  this  has  fee  for  all  the  term,  and  the  feme  mall  he 
endowed  ;  qu&ere  inde  $   for  this  word  tunc  has  no  relation  to 

give  fee   nift  de  tempore  folntionis,   as  it  feems.    Br.  Dower,    [  234  "J 
pL  45*  cites  7  H.  6;  11. 

12.  If  lands  are  given  to  the  baron  and  feme  and  to  the  heirs  of 
their  two  bodies,  or  to  their  heirs,  and  after  the  baron  dies,  now  if 
the  feme  will  waive  and  tefufe  the  joint-eflate,  (lie  may  bring  writ  of 
dower,  and  by  this,  in  judgment  of  law,  the  baron  (hall  be  faid 
fete  feHed  ab  initio;  for  otherwife  flie  cannot  be  endowed, 
and  yet  in  truth  the  baron  and  feme  were  jointertants  dur- 
ing the  coverture.  3  Rep.  27.  b»  per  Cur*  Mich.  33  &  34  Eliz* 
B.  R.  in  cafe  of  Butler  v»  Baker.  ' 

13.  If  a  man  gives  in  tail  to  b$ron  and  feme,  and  after  grants  iht 
reverfion  of  thofe  lands  to  J*  *$.  and  then  the  baron  dies,  and  the 

feme  waives,  and  difagrees  to  the  eftate  tail,  and  claims  her  dower  j 
now  as  to  her  there  is  a  nullity  of  eftate  ab  initio,  and  to  fuch  in- 
tent the  law  holds  it  as  an  eftate  made  to  the  baron  only ;  per 
Cur.  3  Rep.  28.  b»  Mich.  33  &  34  Eliz.  in  cafe  of  Butler  v* 
Baker. 

14.'  In  a  writ  of  dower  the  tenant  pleads  ne  unques  feifie  qud 
dower,  and  in  truth  the  hufband  of  the  demandant  had  ah  ejlate 
by  diffeijin  which  was  avoided  by  the  entry  of  the  dijfeifee,  and  who 
had  a  title  paramount ;  it  was  agreed  clearly  that  this  is  no  title 
by  which  fhe  may  have  dower.  Win.  77.  Pafch*  22  Jaci  C.  B. 
Berkfhire  (Countefs  of )  v.  Sir  Peter  Vanlore. 

15.  If  there  are  two  joint  ettants  in  fee,  and  one  of  I  hem  makes  a  So  \f  tht  r*+ 
feoffment  in  fee,  his  wife  Aral!  not  be  endowed.     Co.  Litt.  31.  b.     **ft"f*Jf*' 

J  4*  J     *  -  *>  pant  ana 

render  to  the  CMufet,  &c.  the  wife  of  the  coaofec  Cannot  be  endjwed.     Co.  Litt.  31.1. 

16.  Tenant  in  dowet  Ihall  not  have  execution  of  a  reverfion  aftet 
a  term  on  which  no  rent  was  referved ;  for  in  fucji  cafe  it  would  be 
in  vain  to  have  execution  before  the  term  be  ended;  per  tot. 
Cur.  and  judgment  accordingly.  Corny ns's  Rep.  185.  Mich* 
8  Ami.  C*  B*  Bodmyn  (Lady )  v.  Child  (Sir  Richard). 


Sa 
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(I)    Of  what  Eftate  for  a  Collateral  Refpe&  fh* 

,    fhall  be  endowed. 


for  Collateral  Qualities. 
[Conditions*  &c] 


I.  iV  a  mart  makes  *  feoffment  to  tie  hujband  upon  condition  that 
**  hejball  enfeoff  his  wife  and  fonf  and  be  makes  a  feoffment  ac- 


tor. Cower,    L 
j»l.  62.  cites 

fates'  i^as  cordingly  and  dies,  the  wife  ihall  be  endowed  of  this ;  for  tie  feoff* 
here  in  pi.  1.  ment  to  her  by  her  hufband  was  void,  but  it  appears  the  intent  of 

T?Cu7  'Jhe  Ac  firft  fcoffi>r  was  that  fajbould  have  an  eftate  in  the  land,  and 
fane  reco-  *  inafmuch  as  (he  could  not  hare  the  eftate  according  to  his  intcn- 
vered,  quod  tion,  (he  (hall  hare  the  eftate  which  the  law  gives  her.  28  AIT.  4. 
StSLC"*-    Brooke,  Dower,  <S2.] 

the  feoffment  it  void  at  to  the  wife,  and  good  only  as  to  the  fon,  and  therefore  the.  is  dowaMe  agahts 
him  j  and  fo  it  appears  in  Littkton  in  his  [tit.]  Eftate*  upon  Condition.  [But  nothing  more  is  at 
that  plea  in  Brooke.] 

[  235  J  C2,  $°  lt  fccms  if  *  feoffment  be  made  to  a  hujband  upon  con- 
dition to  infeoff  J.  S.  and  £1  <£*/  //  accordingly,  and  dies,  the  wife 
ihall  be  endowed  ;  for  his  intent  does  not  appear  to  exclude  the 
wife  of  her  dower ;  and  if  this  had  appeared,  yet  it  fecms  it 
would  not  have  ftood  with  law.  It  feems  as  if  this  was  the  rea- 
fon  of  the  cafe  in  28  Aff.  4.     Brooke,  Dower,  62.] 

3.  In  dower,  the  tenant  /aid  that  tenant  by  the  curtefy  granted  bis 
eftate  to  him  in  reverfton  (who  was  baron  to  the  feme  now  demandant), 
rendering  rent,  and  for  default  of  payment  to  re-enter  j  he  in  reverfton 
married  the  demandant,  and  for  the  renUarrear  the  tenant  by  the  cur- 
tefy entered i  he  in  reverfton  died,  and  his  feme  was  barred  of  dower 
by  the  re-entry  •,  for  furrender  may  well  be  upon  condition.  Br. 
Dower,  pL  74.  cites  14  E.  4.  6. 

4.  If  a  man  be  tenant  in  fee-tail  general,  and  makes  a  feoffment  in 
fee,  and  takes  back  an  eftate  to  him  and  his  wife,  and  to  the  heirs  of 

their  two  bodies,  and  they  have  ijftte,  and  the  wife  dies,  and  the 
bit/band  takes  another  wife  and  dies,  the  wife  (hall  not  be  endowed; 
for  during  the  coverture  he  was  feifed  of  an  eftate  tail  fpecial,  and 
yet  the  iflue,  which  the  fecond  wife  may  have,  by  poffibility  may 
inherit.     Co.  Litt.  3 1.  b. 

5.  The  fame  law  it  is,  if  he  had  taken  back  an  eftate  in  feefimple, 
and  after  had  taken  wife,  and  had  iflue  by  her,  yet  (he  (hall  not 
be  endowed >  for  that  the  fee-fimple  is  vanifhed  by  the  remitter, 
and  her  iflue  has  the  land  by  force  of  the  intail  $  but  in  that  cafe 
the  tenant  cannot  plead  that  the  hufband  was  never  feifed  of  fuch 
an  eftate,  whereof  the  demandant  might  be  endowed,  but  he 
.imift  plead  the  fpecial  matter.    Co.  Litt.  31.  b. 
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(K.)    At  what  Time  flic  fhall  be  endowed. 

'£1.  1  F  the   hufband  enters  into  religion,  though  it  is  a  civil  death,  Perk.  f.  307. 

*   inafmuch  as  he  is  dead  as  to  the  world,  for  his  heirs  fhall  |"  p\f*"j. 

have  his  land,  and  a  writ  of  mortdanceftor,  yet  his  wife  Jhall  tion>  4^" 

not  be  endowed  during  his  natural  fife,  becaufe  he  entered  into  reli-  Mich. 

gion  with  her  confent,  otherwifeyik  might  dtraign  him  ;  and  Jo  by  gfj-  *• 

her  own  ajfent  ftie  in  a  manner  vows  chaftity  as  well  as  her  hut-  — f^n.  b! 

band.     32  E.  1.  Dower,  176.]  150.  (F) 

Co.  Lift.  33.  b.     ■       -Co.  Litt.  132.  b.  S.  P.  — —  Jenk.  4.  pi.  4.  S.P. 

2.  The  death  of  baron  was  fuggefted,  becaufe  of  his  abfence  And.  ao. 
/even  years,  and  upon  circumftantial  proof  (none  being  offered  i1mo.ia 
to  the  contrary)  flie  recovered.     D.  185.  a.  pi.  65.  Pafch.  2  Ellz.  15.  pi*.  35* 
Thorn  v.  Rolf.  s.  c.  but 

the  point  of 
abfence  is  not  particularly  mentioned  in  either  And.  or  Mo.—  Bendl.  %q*  pi.  131.  S.  C.  &  S.  P. 
and  ihe  recovered  her  dowtr. 

3.  Proof  by  4  of  the  death  of  baron,  and  at  the  eflbign  day  *#,t*n  Trial, 
proof  by  12  de  vita  viri,  all  agreeing  in  the  fame  points.  §hd  P1**6*  Cltel 
melius  prob  at >  melius  habet.  D.  185.  a.  pi.  65.  Pafch.  2  Eliz.  in  Winch.  8a. 
cafe  of  Thorn  v.  Rolf,  cites  cui  in  vita,  Mich.  2  E.  2.  0w  *• 

*  Tucker. 

Pafch.  22  ]ac.  C.  B.  S.  P. 


(L)     By  what  Aft  or  Thing  a  Woman  may  delay  [236] 

herfelf  of  her  Dower.  « 

Fol.  679. 

Detainment  of  Charters ,  or  of  the  Heir, 


C 


What  Charters  or  Heir. 

1.   T^Etaining  of  charters  concerning  the  fame  land  of  which  (he  PCTk./.j55, 
-■^  demands  dower,  is  a  good  plea  in  delay  of  her. dower.  3s6*  S'T^* 

14  H.  4.  13.  b.    I4  H.  6.  4.    21  E.  3.  8.  b.]  charters 

ought  to 
concern  the  land  whereof  dower  it  demanded,  and  not  other  landi  defcended  to  the  heir.     9  Rep.  j  7,  a* 
the  flrft  resolution  in  Bedingfield's  cafe, 

[2.  [&]  detaining  of  a  fine  concerning  the  land,  &c.  is  a  good 
plea  in  delay  of  dower,  though  the  fine  may  be  had  again  in  the 
treafurv.     1  E.  3.  12.  b.] 

[3.  Detaining  the  heir  is  a  good  plea  in  delay  of  dower  brought  Hob*.  199. 
againft  the  guardian  in  chivalry.     17  E.  3.  S8.  b.]  ^/pefcur? 

Sec  (M)t  pi.  2.  and  the  notes  there. 

[4.  [&3  if  a  woman  be  endowed  ad  oflium  eccleftax  and  after  the  Co.  Litt.  39. 
death  of  the  baron  Ihe  brings  a  writ  of  dower  againji  the  guardian  j£  of  JioiJL 

S  3  in 
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ing  the  body  \n  chivalry  of  the  heir  of  her  hufband,  it  is  a  good  plea  in  delay  of 

tecaufchit'  *^8  dower,    l^at   ^e  demandant   detains   the  heir  from  him, 

marriage  ap.  ii  H.  3.   Rot,  6.  inter  idoneam  Buxdett  and  Willielmum 

prrtains  to  Burdett,    admitted  per  iflue,    and  agreed  by  plea.     1 1  H.  3. 

if  tie  heir  Dower,  1 87."  the  fame  cafe,  as  it  feems,  but  in  BurdetVs  case 

comes  in  as  it  is  not  exprefled  what  dower  this  was,  but  fhe  claims  it  as  land 

vouchee,  he  0f  wnjch  fhe  was  nominatim  dotata  by  her  hiifband.l 

InaJl  plead  J  '•* 

the  fame  plea ;  hut  he  (hall  not  plead  detainment  of  charters^  becaufe  fuch  as  concern  the  inheritance  of 

the  heir  belong  not  to  the  guardian, 

[5,  The  fame  in  a  writ  of  dower  ex  ajenfu  patris,  ormatris. 
11  H.  3.  Dower,  186.] 

taainmtnf        **'  *n  ^owcr»  l^e  ten?nt  fad  '*&**  ^e  demandant  detained  from 

of  charters  is  hint  certain  charters  concerning  his  franktenemetit,    and  in  eafejbe 

*ot  gwdjlr  Wot/Id  deliver  them,  he  is  ready  to  render  dower,  and  mt  all  times  has 

"ban  the  ^en  r*afy ;   and  it  was  agreed,  that  this  detainer  is  no  plea,  but  <$ 

charters  tee-  charters  concerning  the  inheritance,  and  not  of lands  pur  chafed ;  and 

ctrn.    D.  fo  it  fcems  there,  that  if  it  concerns  the  inheritance,  though  it  be  other 

fL°U*>  ^iW<^  *^an  °f  w^c^  tk*  dewer  is  demanded,  yet  it  is  a  good  plea ; 

Trin.  and  there  the  defendant  was  compelled  to  Jhew  what  charters  Jbt 

6A  El,z*  .       detained.     Br.  Dower,  pi.  47.  ci^es  22  H.  6,  16. 

.Anon,  citea  *         ' 

22  H.  6. 

S.  C.  cited  7.  Dower  of  four  acres;  as  to  one  acre  the  tenant  vouched  to  war- 
per Cur.  rantyx  and  as  to  the  rcjl  that  the  demandant  detained  evidences  from 
b.  iS."  aJ"  k*m  concerning  the  fame  land,  zndfhcwed'  one  fpecially,  by  which  7i 
that  upon  enfeoffed  J.  W.  and  R.  his  father,  habend9  to  them  and  to  the  heirs  of 
delivery  of  jj#  anj  if  fhe  would  deliver  them,  he  is  ready  to  render  dower;  Pcol 
(he  fhall  faid  his  plea  *  goes  to  all ;  for  if  (he  detains  charters  which  con- 
have  her  cern  any  part  of  the  land  in  demand,  it  is  a  good  bar  to  the 
judgment  whole  dower,  and  the  detinue  fhall  be  of  land  defcended  to  the  tenant. 

immediate-  *  .         J  *'  J  ,  ' 

jy.  and  not  of  the  land  pttrchajed ;    per  rsewton,    the  plea  does  not 

*  I  237  ]  8°  to  a^'     ^r#  ^owcr*  P**  4^#  c*tcs  22  H*  &'  42' 

8.  In  dower,  the  tenant  fat d  that  the  demandant  detained  certain 

charters  concerning  this  land,  &c.  and  if  fhe  will  render,  &c  //** 
ready  to  render  dower,  &c.  The  demandant  produced  the  deed, 
and  prayed  dower,  and  the  deed  was  read,  fo  that  the  Court  per- 
ceived it  was  the  fame  deal,  by  which  the  demandant  recovered, 
Br.  Dower,  pi..  53.  cites  9  E.  4.  47. 

9.  Dower  againft  the  heir,  who  faid  that  the  demandant  detained 
from  hhn  a  bagfealcd,  with  certain  evidences  concerning  the  fame  land, 

and  if  fie  will  deliver  it,  &c,  he  is  ready  to  render  dewer,  and  a 
good  plea,  per  tot.  Cur.  except  Engleficld,  without  fhewing  the 
certainty  of  the  evidences;  quaere,  if  it  had  not  been  in  a  bag  fealedK 
Br.  Dower,  pi.  1.  cites  18  H.  8.  1. 

10.  In  dower,  if  the  tenant  pleads  that  the  demandant  detains 
evidence,  the  demandant  delivering  in  the  evidence  may  have  judgment 
immediately  ;  but  if  fhe  denies  the  detainer  of  the  evidence,  and  that 
he  found  againft  her,  fhe  fhall  lofe  her  dower  ;  per  Cur.  obiter. 
Hob.  199.  Mich.  15  Jac.  in  cafe  of  B.rickhead  v.  York  (Arch- 
feifhop). 

11.  So  in  the  cafe  of  dower  brought  againft  a  guardian  incbh 
valry  who  pleads  the  detainer  of  the  heir  his  ward.     Ibid. 

13 
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(M)     Detinue  of  Charters.     [Or  Heir.'] 
TTiw  may  plead  it.     [And  how.] 

[i.  TF  a  w//f  be  with  child,  the  heir  for  the  time  being  cannot  In  dower, 

*  plead  detinue  of  charters ;    for  fhe  may  keep  them  for  the  ^^JW/fc 
infant.    41  E.  3.  11.  b.]  detained  «r- 

tain  evi- 
dences eoncermng  bis  inheritance,  and  declared  what,  and  tbat  be  bas  been  at  all  timet  ready  to  render* 
dncer  if  jhe  bad  deVrvered  tbem.  The  feme,  at  to  two  of  the  deeds ,  intithd  berfelf  by  gift  to  ber  and 
brr  bar  hi,  and  to  tbe  reft,  where  the  terart  intitles  bimfelf  as  brother  and  beir  of  tbe  baron,  Jhe  /aid  tbat 
fie  is  enfeint  by  ber  baron,  and  keeps  tbe  deeds  to  tbe  uf:  of  tbe  fame  infant  wbojba/l  he  beir,  if  God  give 
him  birth  ;  judgment,  Sec.  and  iffue  was  taken  tbat  Jbe  was  not  enfeint  tbe  day  of  bis  death,  and  not  if 
Jhe  was  enfeint  by  ber  baron  tbe  day,  &c,     Br.  Dower,  pi.  8.  cites  S.  C.  Br.  lllues  Joines,  pi.  6. 

cites  3.  C  &  S.  P.  accordingly. 

[2.  In  a  writ  of  dower  againft  the  guardian  in  chivalry,  he  may  s»  p»  *>»t 
plead  in  delay  of  dower,  that  the  plaintiff  detains  the  heir  from  {j?,^^6* 
him.     17  E.  3.  58.  b. -admitted.]  vi*.  J.  fon 

and  heir  of 

W.  T.     Br.  Dower,  pi.  47.  cites  22  H.  6.  x6. S.  P.  and  A  all  (hew  whether  male  or  female,  or 

other  wife  eloign  men  t  by  the  demandant  is  no  plea.  Br.  Dower,  pi.  67.  cites  2  H.  7.  6.  ■  S.  P. 
but  be  cannot  plead  detainment  of  charters;  for  he  cannot  conclude  his  plea  thus,  vis.  "  And  if  th« 
"  demandant  w  1J  deliver  to  him  the  charters,  &c."  for  the  charters  which  eoncern  the  inheritance  of 
the  heir  wall  not  be  delivered  to  the  guardian.  9  Rep.  19.  rcfolved  in  Bedingfield's  cafe,  and  cites  It 
fo  adjudged  in  10  E.  3.  49*  a. 

[3.  In  a  writ  of  dower,  if  the  tenant  vouches  the  heir  in  ward,  s«  c«  c,te* 
the  guardian  hiay  plead  in  delay  of  dower,  that  fhe  detains  the  ^Rep^^g, 
heir  from  him,  though  the  guardian  could  not  have  rendered  to  b.  in  Be- 
her  dower  before  this  time ;  for  he  may  render  it  now.     1 7  E.-  3.  dingtiekTt 
58.  b.  Curia.]  cafe- 

4.  A  man  having  a  charter  which  concerns  four  acres  of  focage 
land,  he  devjfed  three  ty  his  youngejl  fon,  and  four  to  his  wife  for 
life,  the  remainder  to  a  J!  ranger,  and  died.  The  wife  entered  in 
the  acre,  and  happened  upon  the  charter,  and  brought  a  dower  of 
three  acres  againft  the  youngeft  fon,  who  pleaded  detinue  of 
charters  in  bar,  and  that  if  Jhe  would  deliver,  he  was  ready  to  ren+ 
der  dower ;  but  in  the  conclufion  he  faid,  yet  ready  to  render, 
leaving  out  the  condition,  if  &c.  which  is  a  confeffion  j  and 
adjudged  for  the  complainant.  D.  230.  pi.  52.  Trin.  6  Eliz. 
Anon. 

5.  Nojlranger,  though  he  is  tenant  of  the  land,  and  has  the  A  feoffee 
evidences  conveyed  to  him,  can  in  a  writ  of  dower  plead  detain-  J-*01!0*  P1"* 
ment  of  charters,  but  this  plea  lies  only  in  privity,  viz.  for  the  0f  charters^ 
heir  of  the  baron.     9  Rep.  18.  a'.  Hill.  28  Eliz.  the  third  refo-  agreed  per 
lution  in  Bedingfield's  cafe.  Cur.    Cro. 

pi*  2.  Hill.  37  Eliz.  B.  R.  in  cafe  of  Stokes  v.  Aancfby* 


6.  Detainment  of  charters  is  not  pleadable  by  tenant  by  refceipt, 
who  has  a  reverfion  after  tenant  for  life,  becaufe  he  cannot  ren- 
der ber  demand,  and  is  a  ftranger,   and  therefore  feifin  was 

S  4  awarded 
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awarded  to  the  demandant.  9  Rep.  18.  b.  19.  a.  per  Cur.  cites 
8  E.  3.  55.  a.  [pi.  3.] 

,  7.  The  heir  in  fevered  cafes  Jlands  in  the  degree  of a  firanger,  and 
fhall  not  have  this  plea*  9  Rep.  18.  a.  Hill.  28  Eliz.  in  fieding- 
field's  cafe. 

8.  As  if  the  heir  hath  the  lands  by  purchafe*    9  Rep.  18.  a. 

9.  If  the  heir  has  delivered  the  (barters  to  the  woman,  he  (hall 
not  plead  the  detainment  of  them,  for  he  has  them  with  his  con- 
fent.     9  Rep.  18.  a. 

zo.  So  if  the  heir  is  not  immediately  vouched  by  the  tenant,  but 
the  tenant  vouches  one  who  vouches  the  heir.     9  Rep.  18.  a. 

II.  So  if  the  heir  coming  in  as  vouchee,  has  no  land  in  the  fame 
county.    9  Rep.  1 8.  a. 


(N)     [Detinue  of  Charters  in  Bar  of  Dower.] 

How  to  be  pleaded* 

Dower  C1*  T  F  detinue  of  charters  is  pleaded   in  delay  of  dower,  he 

again]}  the  «■■  that  pleads  it  ought  to  allege  what  charters  they  are  fo  cer- 

fcM\bat°t>t    tain'y  as   *n  a   declaration  of  detinue  for  them.     14  H,  6.  4. 

wat  ready  to    I  *••  3*  *^*   ***J 
render  dower 

if/be  would  render  to  him  certain  charters  concerning  his  inheritance,  which  jht  detained  from  him ;  par 
Cur.  you  Jhailjbrw  what  in  certain,  and  this  is  reasonable,  by  reafon  of  the  verMc?  to  the  jury,  and  (bet 
it  appear  to  the  Court  to  whom  they  belong  ;  far  if  they  belong  to  the  defendant  by  purchase,  and  not  by 
inheritance,  be  is  put  to  writ  of  detinue  j  but  if  they  are  in  a  boxjtaled,  &c.  he  ftujl  not  declare  \a 
certain.  Br.  Dower,  pi.  67.  cites  2  H.  7.  6—9  Rep.  18.  a.  S.  P.  refolved  in  Beding6ekTs  caff, 
fo  that  a  certain  iflue  may  be  taken,  and  cites  22  H.  6.  16.  a.  2  H.  7.  6.  a.  14  H.  6.  4-  a.  and 
18  H.  8.  1.  a. 

*  The  certainty  of  the  charters  ought  to  be  alleged,  unlefs  they  are  in  a  cbeft,  box,  or  bag  fcalcd,  &c. 
D.  230.  a.  pi.  52.  Trio.  6  Ella. 

2.  Dower  again/l  two  femes ,  ivfib  faid  that  the  feme  demandant 
was  feme  of  their  father,  and  that  all  the  land  of  the  baron  defcended 
to  them  as  heir,  &c.  and  partition  was  made  between  them,  fo  that 
certain  land  was  allotted  to  the  one,  and  certain  to  the  other  ',  and  for 
the  one  he  faid,  that  the  demandant  detained  a  certain  box  full  of  mu- 
niments touching  the  inheritance  of  the  feme  tenant,  and  if  fhe  will  de- 
liver the  box  Jhe  is  ready  to  render  dower,  and  at  all  times  has  been, 
and  demanded  judgment  if  fhe  may  demand  dower  before  the  de- 
livery of  the  box ;  and  for  the  other  daughter  it  was  faid,  that  the 
demandant  detained  the  fame  box  and  two  indentures,  and  that  in  the 
one  it  is  contained,  that  A.  enfeoffed  the  father  of  this  feme  of  the  tent* 
merits  to  her  qffigned  in  partition,  and  in  the  other  indenture  it  is  con- 
tained, as  the  father  of  the  tenant  granted  to  3.  a  rent-charge^  that  if 
the  father  performed  certain  conditions,  that  the  rent  Jhould  ceafe,  and 
that  the  box  and  thofe  indentures  came  to  the  hands  of  the  demandant 
after  the  death  of  her  htj/band,  aqd  demanded  judgment  if  before 
the  delivery  of  thofe  {he  may  demand  dower ;  and  the  demandant 
as  to  the  bo*  faid  that  fhe  is  ready,  and  at  all  tunes  has  been ;  by 
which,  as  to  this  it  was  adjudged*  that  (be  demandant  recover 

dowera 
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dower,  and  no  party  amerced ;  and  fo  as  to  her  who  firft  pleaded 
the  detinue  of  the  box ;  and  to  the  other  fjie  faid,  that,  as  to  the 
firft  indenture  Jbe  never  took  it,  and  the  other  e  contra  ;  and  as  to 
the  other  indenture  Jbe  /aid  that  Jbe  had  delivered  it  to  the  other  par- 
cener ;  and  it  was  awarded  that  (he  deliver  the  box  to  her  who 
rendered  the  dower  for  her  part,  and  as  to  the  delivery  to  the  one 
farcener  of  the  indenture  which  concerned  the  pur  party  of  the  other ', 
Jbe  demurred,  &c.  ct  adjornatur,  therefore  quaere.  Br.  Dower^ 
pi.  41.  cites  21  £.  3.  8. 

3.  In  dower,  the  tenant  /aid  that  aclio  non ;  for  his  father  was 
pojfejfed  of  a  chefl  and  charters,  and  of  two  fines  infpecial,  and  divers 
other  charters  which  concerned  the  land  which  is  defcended  to  him  from 
his  father,  which  come  to  the  demandant,  and  he  is,  and  at  all  times 
has  been,  ready  to  render  doiuer  in  cafe  Jbe  would  deliver  the  chefl  and 
charters;  and  the  demandant  faid,  as  to  all  the  charters  except  the 
two  fines,  Jbe  has  been  always  ready  to  deliver  them,  and  offered  them 
to  the  Gourt>  and  to  the  two  fines,  that  they  came  not  to  her  hands; 
per  Martin  J.  where  the  chefl  is  open,  you  ought  to  declare  every 
eharter  fpecially,  and  the  fame  in  detinue  of  a  chefl  open  with 
charters,  quod  Curia  conceffit,  quod  nota  bene.  Br.  Dower, 
plf  57.  cites  14  H.  6.  4. 

4.  He  that  pleads  detainment  of  charters  ought  to  plead  that  he 
has  been  always  ready  to  render  dower,  and  yet  is  if  the  demandant 
would  deliver  to  him  the  charters.  9  Rep.  18.  a.  19.  b.  Hill, 
28  Eliz.   in  Bedingfield's  cafe. 

5.  Detainer  of  charters  is  no  plea   after  imparlance ;  for  per  Comb.  183, 

Cur.  he  that  pleads  this  plea  mud  plead  that  from  the  time  of  |- c# 

the  death  of  his  anceftor  parafus  fui$  £5*  afyuc  paratus  exijlit  to  and  JudV-X* 
aflign  her  dower  if  (he  would  deliver  the  charters.     1  Salk,  252.  mentaf- 
pl.  2f  Pafch.  3  W.  &  M.  in  B,  R.  Burdon  v.  Burdon,  J'0^1  in 

Comb.  183.  S.  C.  {he  plea  gou  only  in  abatement,  andjiitynent  affirmed  nifi,  &c 

1 

(0)     What  Aft  of  the  Baron  may  bar  the  Wife  of  [240  3 

her  Dower. 

[i.  T  F  land  be  mortgaged  to  the  baron,  and  the  condition  is  broke, 
*  and  afterwards  upon  the  agreement  the  mortgagor  hath  the 
lands  again  by  payment,  yet  the  wife  of  the  mortgagee  fliall  be  en- 
dowed after  the  heir  of  the  baron  hath  recovered,  and  fo  it  feems 
before;  but  this  is  a  quxre.     41  £.  3.    1.  b.j 

2.  If  a  man  takes  an  alien  to  wife,  and  afterwards  he  aliens  his  Co.Litt.  3a. 
lands,  and  afterwards  Jhe  is  made  a  denizen,  ftie  fhall  not  be  en-  *#  s*  */""" 
dowed ;  for  fhe  was  abfolutely  difabled  by  the  law,  and  by  her  wifdf  &e 
birth  not  capable  of  dower,  but  her  capacity  and  ability  began  **«  natu- 
only  by  her  denization.     13  Rep.  23.  Hill.  27  Eliz.  in  Chancery  [a  0'd  *y 
in  Menavill's  cafe.  lUment^" 

Ibid. 

3.  If  a  man  feifed  of  lands  in  fee  takes  a  wife  of  eight  years  of  Co.Utt.  33, 
age,  and  aliens  his  lands,  and  afterwards  the  wife  attains  to  the  age  *•  s*  **• 
of  nine  years,  and  afterwards  the  huftaud  4iefc  the  wife  fliall  he 

endowed  j 
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endowed  ;  for  although  at  the  time  of  the  alienation  the  wife  was 
not  dowable,  yet  for  as  much  as  the  marriage,  and  feifin  in  fee, 
was  before  the  alienation,  and  the  title  of  dower  is  not  confum- 
mate  until  the  death  of  her  hufband,  fo  as  now  there  was  mar- 
riage, feifin  in  fee,  age  of  nine  years  during  the  coverture,  and 
the  death  of  the  hufband,  for  that  caufe  the  {hall  be  endowed  \ 
for  it  is  not  requifite  that  the  marriage,  feifin,  and  age,  concur 
together  all  atone  time,  but  it  is  fufhcient  if  they  happen  during 
coverture.  13  Rep.  22,  23.  Hill.  27  Eliz.  in  Chancery  in  Mena- 
Vill'scafe* 

4.  Though  the  hufiand  aliens  the  lands  or  tenements,  or  extb- 
guifhes  the  rents  or  commons,  &c.  yet  the  woman  (hall  be  en- 
dowed.   Co.  Litt.  j2.  a. 

Foi.  680.   (P)   What  Aft  of  the  Feme  will  bar  her  of  her  Dower. 

Elopement. 

m 

•Br  Dower,  [i«  T  F  (he  elopes  from  her  hufband  with  another  man,  and  con* 
pi.  1  a.  cites  *  tinues  in  adultery  with  him  without  being  reconciled  to  her 
Co J-itt!Ti.  huft>and  before  the  death  of  her  hufband,  fhe  (hall  lofe  her 
aub.  s!f."  dower.  *  43  E.  3.  19.  19  E.  4.  30.  Perkins,  f.  354.  47  E.  3.27. 
— F.  N.  B.  Vide  Statutum  Roberti  Primi,  cap.  13.  apud  Scotos  according. 
|5P  (H)     Weft.  2.  cap.  f  38.  according.] 

■j-  This  feems  mifprinted  for  34* 

Co.titt.  32.  [2.  The  fame  law  if  (he  elopes  with  the  adulterer  and  is  not  re- 
aInft.#43oT  conciled,  though  fie  does  not  Jay  with  the  adulterer.  Perkins, 
S.P.'      '  f.  354O 

Co. Litt.  3*.       [3.  The  fame  law  if  {he  be  reconciled  to  her  hufband  by  the  co- 

a.  b.  S.P.    ercum  of  My  church,,     Perkins,  f.  354.  and  not  of  her  good-will.] 

[  241  ]         [4.  So  if  the  wife  elopes  with  her  good- will,  andjlays  with 

>.  N.  n.      the  adulterer  againjl  her  willy  (he  (hall  lofe  her  dower.     Perkins, 

if  fhe  re-         lm  354«i 

mains  with  the  adulterer  (he  fhall  lofe  her  dower  ;  but  if  (he  remains  in  .adultery  upon  the  hufband  s 
lirrii  or  tenements,  (he  fhjll  have  dower  ;  bec3ufc  the  fame  is  not  an  elopement. —Co.  Litt.  32.  b. 
-  ■  ■  1  In  ft.  436.  S.  P.  and  fo  if  afterwaids  the  adulterer  turns  her  away,  yet  (he  (hall  be  faiu  »>- 
Tari  cum  adultcru  within  thL  ad. 

Sfethe  '  £5.  So  if  (he  be  ravifiedy  and  Jl ays  with  the  adulterer  during  the 
notes  at  life  of  the  hufband  willingly  without  reconcilement  y  (he  (hall  lofe 
r  '  '7*         her  dower.     43  E.  3.  19.  b.] 

Br.  Dower,  [6.  But  if  the  wife  be  ravifiedy  and  flays  with  the  adulterer 
pi.  ^2.  cites  againji  for  w///f  fhe  (hall  not  lofe  her  dower.     43  E.  3.  19.  b.] 

Vcrk.  f.  354..  S.  P.  Sec  tit.  Raps,  pi.  4.  and  the  notes. 

See  Pi.  18.  [7.  So  if  after  elopement  the  wife  be  reconciled  to  her  huftand 
note!  there.    °f  ^IS  free  w/'"  wi^out  coercion  of  holy  church,  (lie  (hall  have 

dower.     Perkins,  f.  354.     D,  1,  2.    Ma.  107.  23.] 
S.  C.  cited         [8.  Jf  a  man  grants  his  wife  with  her  goods  to  another ,  by  force 

4^6  ft\%Uh5*  °^  w^"lc^  t'ie  wlfe  t*ves  with  *&*  grantee  afterwards  all  the  life  of 
tr.t  deed  at     her  hnjbandy  this  iha]l  lofe  her  dower,  becaufe  (he  lived  in  aduk 

.    .        tery 


Soton, 

trry  with  the  grantee,  notwithstanding  the  grant  of  the  ba 
30E.1.  Libro  Parliamentorum,  fol.96.  Willi  elm  us  Payn 
and  Margery  his  wife's  cafe.     Adjudged  in  parliament.] 


.  [0.  If the  friends  of the  hit/band  ejloirt  him  from  his  wife,  fo 
the  wife  Joes  not  iuotu  what  is  become  of  him,  and  the  friends  5 
lii/band  publijh  that  the  hufband  it  dead,  and  after  they  proenrt 
wife  to  rtiraff  till  marriages  and  intertfls,  which  (he  can  ha* 
him  as  her  huiband,  and  aftt.'  the  wife  by  the  perfuafion  oj 
friends  of  the  hujband  marries  with  another  that  dies,  and  fie  • 
another  hujband,  to  whom  notice  is  given  that  the  firft  is  Kv 
but  no  notice  was  given  thereof  to  the  wife,  though  the  wife 
in  adultery,  and  though  the  huiband  was  not  out  of  the  realr 
beyond  fea,  fo  that  the  wife  ought  to  take  notice  th.tt  he 
living,  yet  inafrouch  as  Ihe  nan  reliauit  virum  fponte,  as  the  ft; 
fays  but  by  the  perfuafion  of  the  friends  of  the  hufband  tha 
was  dead,  and  it  does  not  appear  that  (he  ever  knew  that  he 
living,  this  is  not  any  fuch  elopement  as  to  bar  her  of  her  do 
Mich.  12  Ja-  between  Green  and  Harvy.     Per  Curiam.] 

1 10.  If  the  wife  elopes  from  her  hujband,  and  after  thus  with 
hujband  years  and  days  till  the  death  of  her  hii/band,  -with  the  j 
will and ajjent  of  the  hit/band  without  coercion  of  holy  church, 
(hall  not  bar  her  of  her  dower,  though  it  is  not  averred  that 
was  reconciled  to  her  huiband.     19  E.  3.  Elopement,  94.] 

n)  nights  in  (event  places  after  the  departure  and  feparation,  and  derr.cannl  :hemfi 
wife,  it  wii  objefled  ihit  they  never  dwelt  rrrjether  in  the  fame  huufe,  but  live- 
IhetontJnu.d  in  adultery  with  one  or  Mother  ill  aiong  during  liet  huiband  j  lire, 
for  thin  m'aht  be  ftveril  elopement!  and  fenenl  reconciliation!,  ind  the  terunt  U 
tike  Wire  upon  one.    -D.  loo.  b.  107.  pi-  11,  1).     Haworth  ».  Lady  Pow.s. 

But  though  (be  don  eohihit  and  ii  reconciled,  jet  it'  it  h:  by  the  coercion  0/  t 
role  her  dower.      *  1ml.  436. 

[l  I,  If  a  woman  elopes  into  another  county,  and  lives  in  adu 
in  a  manor  that  is  of  the  joint  purebafe  of  the  baron  and  feme,  -tvii 
being  reconciled,  yet  this  (hall  not  bar  her  of  her  dower,  bee 
the  baron  is  to  lee  that  none  fuch  live  within  his  land.  S  1 
Dower,   153.  adjudged.] 

dwelling  it  one  minor,  the  wile  joes  un!1  thf  other  manor,  and  wh;n  tttc  ii  then 
toy,  I:  ii  laid,  tbat  by  doing  to  Die  Ihjll  not  lofc  her  doiwr,  becaufc  it  cannot  be 
■way  from  htr  huflutid,  when  the  law  cannot  intend  tlut  ihc  can  dwell  upin  the 
band  without  the  abetment  of  her  huflund,  timrn  quacr.     Heik.   f.  3^5. 

If  the  wfe  d'.th  d.pc  from  her  hufbjnd's  hoofc  ol"  fcjbitatioii,   and  c  immit  ado't 

W>  of  thi,  il'.tute.     z  Init.  a'tft. 

Jl  wit  fard  by  Daniel  that  an  Jifml  il  not  Bar  of  d  iweraJ  i/liiia  i.-cltf,x.     No; 

[12.  The  fame  law,  though  the  viifi  lives  in  an  hmfi  oftbt 
tenant  of  the  manor f     %  E,  2,  Dower,  153.  adjudged,] 

Coke  fa,i,  It  bat  I 

£13,  If  the  wife  be  divorced  for  adultery,  (which  does  not 
iblve  the   bond  of  marriage  by   (he    canon    law,    nor   of 
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fm  ->—  -t  church  in  this  *  realm,  but  is  only  a  men/a  £jr*  thoro,)  f  yet  this 
•Foi.  68 1.  fhall  bar  her  of  her  dower.] 

▼.  Weeks  refolded  e  contra,  becaufe  It  is  not  f  a  vinculo  matrimonii.—  Godb.  145.  pi.  182.  2  Jac* 
C*  B.  adjudged  that  /be  ihall  have  her  dower.    Lady  Stoweli's  cafe,  and  Teems  to  be  S.  C. 

Co.Litt.  33,       r-f^#  ^ith  this  agrees  the  law  of  Scotland,  Skene  Regiam  Majef- 
\>.  contra.      /tf/^  ^    ^  yerf  $  j 

[15.  With  this  agrees  the  civil  law.     Reynolds  of Divorces,  86.] 

[16.  So  the  canon  law  is  according.    Reynolds  of  Divorces,  86.] 

If  ihe  goes  *7-    13  J?»  X.  W.  2.  tfp.  34*     ^*tf  woman  willingly  leaves  her 

willingly       hufhand,  and  goes  away  and  continues  with  her  advowttrer,  JbeJbaU 

the^aduU*     ^  barred  for  ever  ofaclion  to  demand  her  dowers 

terer,  this  is 

a  departure  and  a  tarrying,  though  (he  remains  not  continually  with  the  adulterer  ihe  Hull  lofebtrdvwtr* 

Co.  Ljtt.  32.  b.  in  principio. 

In  this  cafe  of  elopement,  and  remaining  with  the  adulterer,  Sec*  the  wife  could  not  be  barred  of  her 
dower  by  the  common  law,  though  a  divorce  were  fued  and  had  for  the  faid  adultery.     2  Inft.  435. 

Although  the  words  of  this  branch  be  in  the  conjunctive,  yet  if  the  woman  be  taken  away  not  fponte, 
hut  againft  her  will,  and  after  confents  and  remains  with  the  adulterer,  without  being  reconciled,  Ax. 
ihe  ihall  lofe  her  dower  j  for  the  caufe  of  the  bar  of  her  dower  is  not  the  manner  of  the  going  away, 
but  the  remaining  with  the  adulterer  in  adultery  without  reconciliation,  that  is  the  bar  of  the  dower, 
%  Inft.  435. 

If  the  wife  goes  away  with  the  huiband's  agreement,  and  confent  with  A.  B.  if  after  A.  B.  commit 
adultery  with  her,  and  me  remains  with  him  without  reconciliation,  ihe  ihall  be  barred  of  her  dower  by 
this  branch,    ilnit.  435. 

But  the  huiband  may  give  licence  to  a  man  to  carry  his  wife  to  his  houfe,  and  this  uaA  be  a  good 
bar  in  action  brought  de  mulicrc  abdu&a  cum  bonis  viri.     2  Inft,  436. 

Note,  that  |S.  Unlefs  her  hujband  willingly,   and  without  coercion  of  the 

eohabua.      church,  reconciles  her,  andfi/ffirs  her  to  dwell  with  hint. 
tion  is  not  '  *         J  u/ 

fufficient  without  reconciliation  made  by  the  huiband  fponte,  fo  as  cohabitation  only  in  the  fame  hoaie 

with  the  huiband  avails  her  not ;  a  fortio.i  though  ihe  remain  with  the  avowterer  in  any  of  the  lands  or 

manors  of  her  huiband,  yet  (he  ihall  be  barred  of  her  dower  by  this  branch,  without  the  huiband's  rttt 

■^conciliation,  although  it  has  been  otherwife  holden  ;  and  the  je-.fon  that  they  yielded  is,  becaufe  it  is 

no  elopement  *,  whereas  it  appears  before  that  the  words  of  reliqueiit  &  abicrit  are  not  of  the  fobftaoccof 

the  bar  of  dower,  but  the  adultery,  and  the  remaining  with  the  adulterer,  as  is  abovefaid  ;  and  although 

ihe  and  the  adulterer  remain  within  any  of  the  lands  or  manors  of  the  huiband,  yet  (the  words  being 

ft  uxor  fponte  leliquerit  ic  abicrit)  ihe  has  *  (eft  and  gone  from  her  huiband  in  that  cafe,  which  is  a  per- 

fonal  offence.     See  the  firft  part  of  the  Inftitutes,  feci.  36.  for  bars  of  dower,  whereunto  you  nay  add 

a  cafe  inTr.  9  £•  2.  fo).  65.  in  libro  meo,  that  if  a  woman  fay  ihe  is  conceived  with  child  by  her  bnjT« 

band  whilit  he  lived,  and  in  truth  is  not,  whereby  the  next  heir  U  difturbed,  ihe  ihall  lofe  her  dower,  If 

ihe  acknowledge  the  fame  befoie  the  juftices,     2  Inft.  436. 
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19.  In  dower  defendant  pleaded  elopement  in  the  wife;  wife 
replied  that  her  hitfband  had  bargained  and  fold  her  to  the  adulterer; 
and  held  bad.  12  Mod.  232.  Mich,  10  W.  3.  Coot  *. 
Berty. 

20.  Articles  to  fettle  lands  in  jointure,  are  in  nature  of  an  a£hial 
jointure,  which  is  not  forfeited  by  an  elopement  like  dower. 
3Wms.'sRep.  276.  Pafch.  1734.  in  cafe  of  Sidney  againft  Sid* 
Jiey. 
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(t\  4)    Barred  or  not.     By  Ad  of  After-Hufbarid* 

1.  A  Wife  is  intitled  to  dower  of  the  lands  of  her  firft  hufband ; 
"  her  fecond  bufband  accepts  for  this  dower  lefs  than  her  third 
part ;  after  the  death  of  this  fecond  hufbandyZv  may  waive  it,  and 
have  her  full  third  part,    Jenk.  79.  pi.  56. 

(P.  3)    Delayed  or  fufpended.     In  what  Cafes. 

1.  T  N  dower  rent  was  granted  by  fine,  with  condition  that  when 
*  any  heir  is  within  age,  the  rent  Jhall  ceafe  during  the  nonage, 
and  the  feme  recovered  dower  during  nonage,  $2f  cejjet  executio  till 
the  full  age  of  the  heir,  nota.  Br.  Judgment,  pi.  41.  cites 
24  .£.'3.  61.. 

2.  In  dower  it  was  agreed  per  Cur.  that  where  the  tenant 
vouches  the  heir  in  ward  of  the  king  in  the  fame  county  where  the 
writ  is  brought,  the  demandant  Jhall  not  recover  till  the  warranty  bt 
determitudi     Br.  Dower,  pi.  2.  cites  3  H.  6.  17. 

3.  The  heir  of  the  hujband  makes  a  leafe  for  years  of  the  land 
to  the  wife  after  the  hujband's  death,  now  during  this  leafe  dower 
is  fufpended.  But  not  fo  ifjhe  has  taken  another  baron,  and  during 
the  coverture  the  heir  of  fuch  baron  makes  to  him  and  the  feme  fuch 
leafe  for  years,  and  fecond  baron  dies ;  if  (he  waves  this  leafe 
dower  is  not  fufpended.     Jenk.  73.  pi.  38. 

4.  A.  an  hujband  feifed  of  land  held  of  the  king  by  knight's 
fervice  dies,  his  heir  within  age  and  in  ward  to  the  king ;  the 
king  by  patent  grants  to  the  widow  of  A.  the  ward/hip  of  the  body 
and  land  of  the  heir  during  his  minority ;  this  patent  fufpends  the 
widow's  dower  during  the  nonage,  for  her  dower  and  fuch  a 
patent  are  inconfiftent.    Jenk.  73-  pi*  38- 

5.  A.  feifed  of  lands  in  fee  makes  a  leafe  for  years  rendering  rent, 
and  takes  wife ;  after  the  death  of  A.  the  wife  fhall  have  judg- 
ment to  have  the  third  part  of  this  land  for  her  dower,  and  Jhall 
have  a  third  part  of  the  rent ;  but  ce Habit  executio  for  the  pof- 
feffionof  the  land  during  the  leafe.     Jenk.  73.  pi-  38. 

6.  Contra  if  he  had    vouched  him,    and  prayed  that  he  fbould    [  244  ] 
be  fummoned  in  another  county ;    for  there  the  demandant^/foi//  re- 
cover immediately ;    quod   nota   diverfity.      Br.  Dower,    pi.  2» 

cites  3  H.  6.  17. 

7.  Dower  is  demandable  againft  an   infant,  and  he  (hall  not  R°U.  Rep. 
have  his  age.      Cro.  J.  in.  pi.  8.  Hill.  3  Jac.  B.  R.    Smith  s^Buc 

V.  Smith.  0  if  great  de- 

fault he  in 
the  wife,  age  (hall  be  allowed,  as  if  (he  does  not  bring  aSi'icn  In  a  lorg  time  afrer  the  title  accrued,  there  if 
the  imant  be  in  by  defcenr,  after  her  title  accrued,  age  Hex.     Arg.  in  cafe  of  Harvey  v.  Wyatf,  cites 
Flcta,  lib.  6.  cap.  43.  and  Butt.  252.  and  Brut*  cap.  m,  fol.  217. 
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Recoveries  at  the  Common  Law. 
[And  other  Alienations  by  him.] 

[i.  yjT  the  common  law' if  the  baron  was  once  fo  feifed  that  the 
***  wife  was  entitled  to  dower,  if  he  after  aliened  the  land* 
and  a  recovery  was  after  bad  in  a  real  aclion  upon  another  poffeffion, 
yet  his  wife  Jbould  have  had  dower.  47  E.  3.  13.  b*  14  H.  4.  33. 
admitted  per  iflue.J 

2.  If  a  man  recovers  in  value  again/1  the  hujband  by  a  warranty 

aunceflrel ;  yet  the  wife  fliall  be  endowed,  becaufe  the  fame  is 

by  force  of  *  the  warranty  made,  and  not  by  reafon  of  eigne  title 

td  the  land.     F.N.B.  150.  (D).  • 

It  appears  by   .    3.  Weft.  2.  cap.  ^   13 -£•  I*  The  wife Jballbe  endowabk  as  well 

the  preamble  wfore  land  was  recovered  agaitifl  her  hujband  by  default  as  by  covin  ; 

tute/thatYf  fi  if*1*  although  the  land  was  loft  by  the  hujband* s  default,  yet  that 

a  recovery    fhall  be  no  good  allegation  for  the  tenant,  but  he  muft  then  proceed  and 

had  been  in  jfoew  fa  right,  otherwife  the  wife  Jball  recover* 

againft  the  hufband,  and  the  he /band  did  render  the  land  to  the  demandant,  that  notwithstanding  this 
recovery  the  wife  fhould  recover  her  dower.  But  if  the  hufband  had  loft  by  default,  it  was  a  oueftioa 
and  a  doubt,  whether  in  that  cafe  (he  fhould  recover  or  no  ;  and  fome  judges  would  give  judgment  for 
the  woman,  and  fome  were  in  a  contrary  opinion.  Here  is  to  be  noted,  that  a  recovery  by  rendition  of 
the  hufband  is  not  of  fo  great  account  in  law  as  a  recovery  againft  the  hufband  by  default;  bat  therein 
before  this  a&  this  divcrfity  was  balden  for  law,  that  if  in  a  writ  of  dower  the  tenant  did  plead  the  reco- 
very in  bar,  the  demandant  might  reply,  que  ceo  fuit  per  fraud,  ou  per  collufion,  ou  per  gree  le  baron,  as 
Brit  ton  fays,  who  wrote  before  this  ftature;  but  if  it  were  by  default  without  covin,  then  the  greater 
opinion  was,  that  it  barred  the  feme,     a  Inft.  349. 

But  the  rendition  of  the  hufband  was  holden  for  clear  law,  as  it  was  adjudged  the  year  before  the  mak- 
ing of  tins  a£t,-  fo  that  the  wife  was  ready  to  maintain  the  title  of  her  hufbanfl. '  2  Inft.  349. 

All  this  is  to  be  underftood,  where  he  that  recovers  has  no  right,  for  where  he  that  recovered  ekher 
by  reddition  or  default  had  right,  there  neither  the  common  law  nor  this  ftatute  extended  thereunto* 
*  Inft.  350. 

If  the  recovery  be  had  by  verdic>,  the  feme  wall  not  falfiry  in  the  point  tried,  but  fbe  m?y  fay,  that 
he  might  have  pleaded  a  better  plea,  or  confefs  and  avoid  the  recovery*     2  Inft*  350* 

.  4.  In  dower,  the  tenant  vouched  himfelf  to  five  the  tail,  upon 
which  he  entered  into  the  warranty,  and  faid,m  that  at  another  time 
his  father  brought  writ  of  right  agaitifl  the  baron,  who  vouched  him* 
felftofave  the  tail,  upon  which  the  father  of  the  tenant  faid,  that  the 
baron  had  nothing  of  the  gift  of  him  whom  he  fuppofed  gave,  and  upon 
[  245  3  this  they  were  at  iffue,  and  found  for  the  father  of  this  tenant,  then 
demandant,  that  the  donor  did  not  give,  t5V.  upon  which  the  father  tf 
this  tenant  recovered  judgment,  Haftings  faid,  you  have  not  de- 
nied the  feifin  of  our  baron,  nor  have  you  avc«rred  that  your  fa-* 
tlier  had  fuch  title  as  you  allege,  and  fo  recovered  upon  dilatory, 
and  prayed  dower*  Parfhe  faid,  your  baron  and  his  heirs  (hall 
be  bound  by  the  recovery,  and  put  to  attaint.  And  by  the  com* 
mon  law  every  recovery  binds  the  feme  unlefs  it  was  upon  render,  and 
thejlatute  does  not  aid  againft  any  recovery  but  recovery  by  default,  ill 

which 


SDotocr.  24; 

which  cafe  th$  title,  which  was  not  tried  againft  the  baron,  (hall 
be  tried  at  the  fuit  of  the  feme;  but  recovery  by  adion,  tried 
againft  the  baron,  is  not  aided  by  any  law,  and  prayed  that  (he 
Debarred;  and  adjornatur.  But  by  the  book,  Perkins,  fol.  73,  74. 
the  feme  may  faliify  recovery  had  againft  her  baron  by  aftion 
tried.  But  Brooke  fays,  this  is  not  law  in  the  fame  point 
which  was  tried,  &c.  And  the  like  was  held  Mich.  47  E.  3. 
fol.  13.  that  the  recovery  againfl  the  baron  by  atlion  tried  remained 
at  the  common  law,  and  therefore  the  feme  (hall  not  falfify.  And 
by  36  H.- 6.  Fitzj*.  Fau*.  Recov.  15.  a  feme  may  falfify  recovery  by 
atlion  tried  againfl  her  baron  in  another  point,  but  not  in  the  point  which 
was  tried.     Br.  Dower,  pi.  24.  cites  49  £.  3.  23. 

5.  Where  land  is  recovered  againfl  the  feme  tenant  in  dower  upon  Br.  Reftore, 
flea,  which  does  not  difafjirm  the  pojfefflon  of  the  baron,  as  where  (he  J^g"  £?' 
pleads  that  nothing  pajfed  by  the  deed  in  fare  facias  upon  fine  againfl  4 
him  who  pleaded  afeoffmetU  of  her  baron  by  deed,  which  pajfed  againfl 

him,  by  which  the  other  recovered  againft  him  ;  in  this  cafe  the 
feme  is  not  reftored  to  the  writ  of  dower  *,  but  this  matter  pleaded 
in  writ  of  dower  is  a  good  bar.  Br.  Dower,  pi.  26.  cites 
50  E.  3.  7. 

6.  And  per  Wiche.  where  the  baron  lofes  by  dilatory,  as  upon  S.  P.  for  this 
nontenure  or  mifnofmer  of  the  vill,  &c.  flie  may  falfify  in  writ  of  affi^°^lf" 
dower.     Br.  Dower,  pi.  26.  cites  50  E.  3.  7.  pofleflionof 

•  the  baron  ; 
bit  contra  it  feems  upon  recovery  upon  dilatory  againft  the  fane  berfelf  being  in  dower  \  note  a  diver fity. 
Br.  Re&ore,  &c.  pi.  x.  cites  S.  C. 

7.  The  hujband  levied  a  fine  of  his  land  and  died.     The  wife  Dal.  107. 
within  fivr  years  after  his  death  brought  writ  of  dower,  but  did  not  jj'  58# 
purfue  her  writ  till  fix  years  were  pafl.     Manwood  and  Harper  J.   Broog  hton. 
held  this  to  be  no  bar;  but  Dyer  e  contra.     3  Le.  50.  pi.  71.  s. c.  held 
Trin.  icEliz.  C.  B.  Anon.  accordingly. 

j  —Mo.  53. 

p).  1 54.  Pafch.  5  Eliz.  Anon.  S.  P.  Dyer  thought  that  (he  was  barred  becaufe  /he  bad  title  at  the 
time  of  the  fine  levied  by  the  intermarriage,  though  it  could  not  be  executed  till  after  the  death  of  the 
baron  $  and.  the  reporter  fays,  that  a  precedent  was  ihewn  anno  6  H.  8.  where  all  the  matter  was  pleaded. 

■  Dal.  51.  pi.  21.  S.  C.  in  totidem  verbis.—  - D.  224.  a.   pi.  28.    Damport  v.  Wright. 

S.  P.  and  Teems  to  be  S.  C. Ibid.  Marg.  fays  it  was  fo  adjudged  Mich.  31  &  52  Eliz.  C.  B. 

and  that  it  was  alio  agreed  Pa'ch.  34  Eliz.  per  Cur.— —She  is  barred  by  fine  and  nonclaim  in  five 

years  after  her  huiband's  death.     2  Rep.  93.  a.  cites  it  as  adjudged  4  H.  8. S.  P.  Arg.  2  Roll* 

Rep.  69.  cites  ,15  Eliz.  Paine's  cafe.  S.  P.  if  ihe  be  of  full  age,  found  memory,  out  of  prifon, 

and  within  the  four  feas.  GouJd/b*  148.  pi.  71.  Hill.  43  Eliz.  Anon.— And  bringing  a  writ 
of  dower  within  the  five  years  is  no  bar  to  fuch  fine  unlefs  the  return  of  che  writ  be  pleaded.  2  Le.  221. 
pi.  296.     Hill.    30  Eliz.    C.  B.    Fitzhugh's  cafe.  If  me  brings  a  writ  within  the  five  years 

againft  ore  not  ter.ar.t  of  the  land,  that  is  not  any  claim  within  the  ft  a  cute,  but  if  ihe  bring  a  writ 
againft  fiair  t bat  arc  tenants,  and  ttt/o  die,  and  ihe  brings  a  writ  againft  the  others,  by  yourney*s  Account s9 
mis  is  a  good  claim  within  the  ftatute,  though  the  fecond  writ  was  after  the  time  limited  ;  per  Hobert 
Ch.  J.  Win.  66.  Anne  Summer's  cafe.  -But  quaere  here  if  the  two  that  died  were  not  tenants* 

Ibid. 

8.  4  tsf  5  W.  £3*  AT.  16.  This  aclfhall  not  extend  to  bar  any  wi- 
dow of  any.  mortgagor  from  her  dower,  who  did  not  legally  join  with 
her  hu/band -in  fitch  mortgage^  or  otherwife  lawfully  exclude  herfelf 


(Q^a.)    Barred.   By  Ads  of  Baron  and  Feme* 

I.  |N  dower,  the  tenant  /aid,  that  he  bimfelf  levied  a  fine  to  the 
•*  feme,  now  demandant,  and  to  her  baron  come  ceo  que,  &c.  and 
that  the  fame  feme  and  her  baron  granted  and  rendered  4t  again  to  the 
tenant  with  warranty  of  the  feme,  and  the  feme  faid,  thatjhe  had  nth 
thing  but  as  feme,  and  therefore  was  admitted  no  bar  ;  quod  tniror, 
by  reafon  of  the  render  and  warranty  of,  the  feme  herfelf,  tit. 
Dower  in  Fitzh.  160.  and  165.  M.  19  E.  2.  and  145.  M.  6E.2. 
Fine  upon  conufance  de  droit  come  ceo  que,  &c.  by  the  baron 
and  feme ;  quod  mirum !  for  this  is  a  gift  by  collufion.  But 
otherwife  it  is  of  a  fine  fur  releafe  $  for  the  title  of  the  feme  does  not 
take  place  till  the  baron  is  dead,  and  fo  a  releafe  of  later  time,  and 
therefore  (he  may  confefs  and  avoid  the  fine*  Br.  Dower,  pi.  77* 
cites  n  E.  2. 

i.  Jointure  was  made  after  the  coverture,  the  hujband  and  wife 
levied  a  fine  fur  conufance  de  droit,  &c.  of  the  jointure,  it  feems  clear, 
if  it  be  at  that  which  the  conufee  had  of  the  gift  of  the  hufband,  that 
is  no  bar  in  dower ;  and  the  ele&ion  is  not  given  to  die  wife  till 
after  the  death  of  the  hufband,  according  to  the  flat.  27  H.  8. 
c.  10.  D.  358.  b.  pi.  49.  Trin.  19EI1Z.  Anon* 
•  5.  P.  3-  Feme  barred  of  her  dower  by  joining  in  a  *  common  recovery 

though  flic    with  her  baron.    PL  C.  1 15.  20  Eliz.  Earc  v.  Snow. 

has  no  re- 

compence.  Pig.  of  Recov.  66-  cites  PI.  C.  514.  and  a  Rep.  74.  78.  and  fays,  he  has  heard  Jboe 
leaned  men  queftion  this,  becaufe  fl»e  lias  no  tftait  then  in  ejjct  but  he  lays,  with  fubmiffion,  the  fane 
may  be  faid  again  ft  a  fine,  and  the  common  recovery  eftops  her  as  party,  and  the  recovery  difaffirms  her 
huiand's  titles  to  the  lands  of  which  ihe  was  dowable.  .  So  by  ajine  though  the  *Jes  were  itcbrd 
by  the  bujbatd  only.     Ow.  6.  Trin.  28  Eliz.  C.  B.    Hamington  v.  Rider. 

4.  If  a  woman  has  title  of  dower,  and  by  covin  caufes  the  tenant 
of  the  land  to  be  diffeifed  by  ajlranger,  again/}  whomfhe  brings  a  writ 
of  dower,  and  the  feme  recovers,  yet  this  is  void,  and  (he  is  not 
remitted.  3  Rep.  78.  a.  Hill.  44  Eliz.  in  Cane,  in  Fermor's 
cafe. 

5.  If  baron  and  feme  levy  a  fine,  the  feme  is  barred  of  her  dower; 
per  Coke  Ch.  J.  in  a  nota  fays,  that  it  is  fo  without  queftion  now. 
lo  Rep.  49.  b.  Mich.   10  Jac.  in  Lampet's  cafe. 

6.  Fine  levied  by  feme  covert  to  confirm  a  leafe  is  no  bar  of  her 
thirds  after  the  leafe  fatisfied  by  the  profits.  Chan.  Rep.  132. 
15  Car.  1.  Naylor  v.  Baldwin. 

7.  Feme  joined  with  her  hufband  in  a  fine  in  order  to  make  a 
mortgage,,  but  which  never  was  made.  He  died,  and  fhe  brought 
dower,  and  got  judgment  by  default,  and  the  heir  could  not  be 
relieved  ;  for  though  it  was  a  bar  at  law,  it  was  not  fo  in  equity* 
Ch.  Prec.  34.  Mich.  1691.  cites  it  as  Danby's  cafe* 
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(Q^3)    Bar.     By  what  Eftate,  Gnint,  &c. 

I»  "VfOTE  that  the  lady  of  M.  was  in  Chancery  to  be  endowed 
**^  of  the  land  of  her  baron,  where  the  heir  is  in  ward  of 
the  king ;  and  becaufe  the  ward  of' the  land  and  body  of  the  heir  was 
committed  to  her  before  by  patent  of  the  ling,  in  which  no  exception  of 
dower  was  made,  therefore  (he  was  oufted  of  dower  during  the 
nonage.  Br.  Dower,  pi.  27.  cites  2  H.  4.  7.  and  11  H.  4.  ac- 
cordingly, in  the  cafe  of  the  Lady  Arundel,  as  it  is  laid 
there. 

2.  A  man  granted  a  rent  of  10/.  to  a  feme  percipiend'  de  terrisfuis 
fro  tota  dotefua  de  terrisfins,  and  after  he  married  her,  and  then  died, 
and  after  fie  accepted  the  rent,  and  then  brought  writ  of  dower  ; 
qu«rc  if  the  acceptance  of  the  rent  be  a  bar  in  dower,  as  dow- 
ment  ad  oftium  ecclefix,  or  ex  aflenfu  patris ;  for  the  acceptance 
is  recommence.     $y*re.    Br.  Dower,  pi.  97.  cites  20  E.  4.  3. 

3.  Entry  into  part  of  the  land  after  the  laft  continuance  by  the  de- 
mandant, will  abate  the  writ  of  dower ;  and  it  is  no  j  unification 
to  Yay  thaf  her  hufband  and  (he  dwelt  there  till  his  death,  and  that 
Ac  heir  entered,  and  (he  and  the  heir  dwelt  there  together  till 
now,  and  that  (he  claimed  at  the  will  of  the  heir,  and  not  other- 
wife  ;  but  it  was  held  not  good  for  the  quarantine;  for  (he  fhould  v 
fliewthc  death  certain,  and  the  time  of  the  40  days,  and  after,  by 
feafon  6f  the  opinion  of  the  Court,  (he  waived  the  plea,  and  tra- 
ferfed  the  entry.    D.  76.  b.  pi.  32,  33.  Mich.  6  E.  6.  Kettleby 

t.  Kettleby. , 

4.  But  m  fcire  facias  to  have  execution  of  dower  recovered, 
4bch  entry  was  no  plea.     Ibid,  cites  45  E.  3. 

4*  k  feoffment  was  made  by  the  baron  to  the  ufe  ofhimfelffor  life, 
mid  after  to  the  feme  for  life  for  her  dower,  upon  condition  to  perform 
his  laft  will.  She  entered  and  agreed  thereto,  and  afterwards 
brought  dower.  It  was  refolved,  that  an  acceptance  of  a  collateral 
recompence  was  no  bar  to  the  feme  of  her  dower.  4  Rep.  i. 
Midu  14  &  15EI1Z.  Vernon's  cafe. 

5.  Feme  file  leffee  marries  the  leffbr,  and  the  leffor  dies  within  the 
term,  and  the  wife  enters,  this  (hall  not  conclude  her  dower  after  the 
leafe  is  expired  ;  Arg.  Ow.  154.  per  Shuttleworth.  Trin.  29EI1Z. 
in  cafe  of  Goodridge  v.  Warburton,  cites  1 1  H.  4. 

6.  A  widow  recovered  dower,  and  upon  writ  to  the  fieriff  to  put 
her  in  poffcjjion,  he  returned  that  he  had  delivered  84  acres  mentioned 
m  the  writ.  She  brought  fcire  facias  again/1  the  tenant,  figgejting 
that  60  acres  of  the  J aid  84  were  the  lands  of 'a  fir  anger  nefrcomprifed 
in  the  record,  and  fo  intended  to  have  a  new  divifion.  The  tenant 
pleaded,  that  the  other  24  acres  were  parcel  of  the  land  recovered, 
and  that  flic  had' entered  and  accepted  the  fame.  Adjudged  a 
good  bar  by  her  acceptance  and  entry  into  the  24  acres,  though 
lefs  in  quantity  than  the  third  part  of  all  in  the  record.  Mo.  679. 
pi  928.  Mich.  44  &  45  Eliz.  C.  B.  Anon* 

Vol.  IX  T  7.  Dower 


atfX  SDoticr. 

7*  Dower  ad  oflium  eccleft*,  cr  tx  ajfertfu  patris,  being  aJenfeJ 
unto,  is  a  bar  of  dower  at  the  common  law ;  but  a  jointure  was 
no  bat  of  her  dower  at  the  common  law.     Co.  Litt*  36.  a*  b- 

8.  An  afftgnment  of  other  land  whereof  Jbe  is  not  dowable,  or  of  a 
tent  ifluing  out  of  the  fame,  is  no  bar  of  dcwcr.     Co.  Litt.  34.  tx 

9.  An  eftate  made  by  way  of  jointure  to  the  wife  for  fife,  cr 
lives  of  one  or  many  others,  or  to  her  for  100  years,  or  1000  years , 

C  248  ]  if  °Jbe  iivefo  long,  or  without  fuch  limitation,  is  no  bar  of  her  dower, 
though  they  be  exprefsly  made  in  fatisfa&ion  of  her  dower.  Co* 
Litt.  36.  b. 

10.  If  an  eftate  be  made  to  others  in  ftefmpk,  or  for  her  fife,  upon 
trufl,  fo  as  the  eflate  remains  in  them,  albeit  it  be  for  her  benefit, 
and  by  her  confent,  and  by  exprefs  words  to  be  in  full  fatisfa£tion 
of  her  dower,  yet  this  is  no  bar  of  her  dower.    Co.  Litt.  36.  b. 

11.  A  devife  by  will  cannot  be  averred  to  be  in  fatisfa&ion  of 
hci  dower,  unlets  it  be  fo  exprejfed  in  the  will.     Co.  Litt.  36.  b. 

12.  A.  purchafed  in  his  own  and  his  fin's  name  (who  furvived  A.)f 
the  vendor  was  only  tenant  for  life,  but  gave  fecurity  that  his  heir 

fhould  convey  the  fee  when  or  age.  A.  died  before  the  conveyance 
was  executed,  fo  that  he  never  was  feifed  in  fee.  Decreed  her 
title  to  it  to  be  difcharged,  and  an  account  of  the  profit sy  Sec.  {he 
having  enjoyed  it  1 2  years  ;  but  though  flie  had  enjoyed  a  join* 
ture  for  feveral  years  of  lands  evicted  from  her,  yet  the  Court  would 
not  impeach  her  title  as  to  other  lands*  Fin.  R.  368.  Trin. 
•30  Car.  2.     Ex  ton  &  aP  v.  St.  John  &  al'. 

13.  A  term  and  an  oldflatute  was  iept  on  foot  to  proteB  a  purchaft, 
and  attend  the  inheritance.  The  widow  recovered  dower  at  law, 
but  was  prevented  from  taking  out  execution  by  reafon  of  the 
term  and  ftatute  whereupon  (he  brought  her  bill  to  be  let  into 
pofieffion  of  her  thirds.  The  Court  inclined  to  relieve  the  plain- 
tiff, in  regard  of  the  equitable  circumftances  of  a  great  portion 
and  the  purchafe  at  an  under  value,  and  referred  to  the  matter 
to  examine,  and  date  the  cafe  to  the  Court.  Vern.  356.  pi.  353. 
Hill.  1685.     Bodmyn  v.  Vandebendy. 


Ibid.  359. 
Marg.  is  a 
note,  that  it 
was  after- 
wards  dif- 
mifTrd,  and 
that  tl  e  de- 
cree of  dif- 
miflion  was 
afterwards 
affirmed 
upon  an  ap- 
peal to  the 
Houle  of  Lords,  and  cites  Cafes  in  Parliament,  69. 

S-  P.  by  Ld.  Somen,  Ch.  Prec.  66.  pi.  60.    Mich.  1696.  decreed.    Radnor  I  Lady)  v.  Re*. 

theram,  and  affirmed  in  Dom.  Proc. But  if  there  had  been  any  agreement  to  bvvt  I  ad  the  Jorcpfr 

cf  it,  it  would  have  done  it.     Cited  per  Ld.  Somen.     Ch.  Prcc.  66.  as  the  cafe  of  Barktrv.  Fo«tkt> 

Ch.  Prec.  69.  July  1671.  Pheafantv.  Pheafant,  S.  P.  (though  not  againft  a  purchafer)  in 
which  the  wife  had  recovered  at  law  the  third  part  of  a  pepper-corn,  being  the  rent  refervrd  upon  tfac 
term  afligned,  upon  whic*  (he  brought  her  bill  in  equity,  and  after  feveral  arguments  bef  re  Ld.  K. 
Bridgman,  and  Hale,  and  Vaughan  Ch.  Jultices,  the  cafe  was  amicably  compofed,  and  fo  no  judgment 
was  given.     ■        S.C.  Chan.  Cafes,  i*x. S.  C.  cited  Vern.  358. 


1  Chan.  Cafes,  172.  S.  C.  but  no 


IMd.  in  a 
nota  there, 
fays,  that 
this  caufe 
being  heard 
before  Ld. 
Keeper 
"Wright,  19 
ttov.  17C2. 
lie  revcrfed 
the  decree. 
■        iVern. 
365.  pi.3a7. 


i£.  The  defendant's  hujband  hzd  devifed  to  her  feveral  parts  of 
his  eflate,  altogether  of  better  value  than  her  dower,  and  had  devifed 
that  the  profits  of  all  the  reft  of  his  eftate  for  years  fhould  be  ap- 
plied for-  payment  of  debts  and  legacies,  but  did  not  mention  that 
he  intended  it  in  fatisfatlion  of  her  dower.  The  defendant  fucd  at 
law  and  recovered  at  law,  though  they  did  plead  the  will,  and 
averred  that  it  was  in  fatisfa&ion  of  dower ;  but  the  Court  there 
was  of  opinion,  that  no  fuch  averment  could  have  been  admit- 
ted, unlcfs  it  had  been  fo  declared  in  the  will.     The  plaintiff 

being 
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Wing  heir  at  law,  preferred  his  bill  to  be  relieved,  and  he  was  s,c.  decreed 
relieved ;    for  although  it  is  not  declared  in  the  will  to  be  in  fa-  Jcc£f  ^ 
tisfa&ion  of  dower,  yet  here  is  that  which  is  tantamount ;  for  Sommer^ 
where  ne  appoints  the  profits  of  all  the  reft  of  his  eftate  for  other  and  overfed 
purpofes,  it  is  plain  he  never  intended  (he  (hould  have  her  dower  5  WrVht^l 
and  in  Cafe  ihe  were  admitted  to  her  dower,  thofe  purpofes  would  Equ.  Abr. 
be  defeated,  and  what  appears  to  be  the  plain  intent  of  a  will  2,8>  2I9* 
bj  conftruttion   is  all  one   as  though  it  had  been   exprefled.  accordingly' 
2  Frecm.  Rep.  234,  235.    pi.  306.  Mich.    1699.     Lawrence  v,  but  adds, 
Lawrence.  that  *e  <*«• 

cree  of  xc- 
verCil  wai  affirmed  In  die  Houfe  of  Lords,  17  May,  1717—$.  C.  cited  per  Cur.  9  Mod.  162.  Trio. 
1  f  Geo.  ia  Cane,  as  fo  held  ia  the  Houfeof  Lords,  anno  1717,  and  adds,  that  it  is  true  this  Court  haa 
gone  fo  far  as  to  confine  a  widow  to  her  eJcdion  which  to  take,  where  a  term  for  yeara  was  fettled  oa  her 
in  jointure  in  bar  of  her  dower,  though  *  no  chattel  i  mere  ft  can  bar  her  dower  a:  law,  or  within  the 
fhtirte ;  bat  in  regaid  (he  exprefsly  confented  Co  accept  fuch  an  intereft  for  her  jointure,  this  Court 
w-uld  not  admit  hex  to  have  both. 

*  C  249  J 

14*  In  eje&ment,  the  plaintiff  made  title  by  recovery  in  dower t 
and  produced  in  evidence  the  record  of  the  judgment,  the  Hab, 
Fac.  3ei(inam,  &c.  The  defendant  offered  to  prove  a  99  years  term 
fnbjijling  prior  to  this  title  y  but  it  was  difallowed ;  for  if  he  had 
pleaded  this  in  bar  of  the  writ  of  dower,  yet  the  plaintiff  muft 
have  recovered  with  a  cejfet  executio,  and  the  defendant  had  a 
proper  time  to  have  pleaded  it  then,  and  has  flipped  his  opportu- 
nity ;  beiides,  a  chattel  intereft  was  at  common  law  bound  by  a 
recovery  in  a  real  ad  ion,  fo  that  the  demandant  had  an  immediate 
execution  without  regard  to  the  fubfifting  term.  1  Salk.  291. 
Mich.  8  Ann«,  B.  R,     Lady  Lindfey  v.  Lindfey. 

15.  Devife  of  lands  durante  viduitate  is  no  bar  of  dower.  MS, 
Tab.  May  16th,  1717-     Lawrence  v.  Lawrence. 

16.  No  chattel  interejl  can  bar  dower  at  law  or  within  the  fta-  See  1  Vera, 
tute  but  where  a  term  for  years  was  fettled  in  jointure  in  bar  of  4°3-  HU- 
dower,  in  regard  that  (he  exprefely  confented  to  accept  fuch  an  Hikhina, 
intereft  for  her  jointure.    Chancery  put  her  to  her  eleclipn  whe- 
ther to  take  -dower  or  that  jointure,  but  would  not  admit  her  to 

have  bofh.    Per  Cur.  9  Mod  152.   Trin.    11  Geo.     Charles  v. 
Andrewea. 

1 7.  Tenant  for  life  males  a  leafe  to  remainder-man  forfo  many 
years  as  the  remainder  man  Jhould  live.  It  was  adjudged  thnt  his 
wife  (hould  mot  be  tenant  \r\  dower ;  for  the  poffibility  the  te- 
nant for  life  had  that  the  eftate  might  revert  to  him  had  bar- 
red her  of  all  right  of  dower.  Per  Cur.  9  Mod.  151.  cites 
1  E.  3.  14,  15. 

1 8.  A  feme  infant  having  a  jointure  made  to  her  before  marriage, 
may  eleci  to  abide  by  it  or  not  when  of  age,  unlefs  after  her 
coming  of  age  ihe  enters.  Account  was  directed  of  the  rejij 
eftate,  and  after  taking  thereof  (he  to  eleft  jointure  or  dpwer. 
JkJS,  Rep*    14  May  1734.  at  the  Rolls.    Cray  v*  Willis. 
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(Ql4)     ^ar*     ^y  w^at  Satisfadion  or  Acceptance. 


l\R 


ENT  granted  out  of  the  very  land,  reeovered  in  dower  in 
recompence  of  all  the  dower  may  be  pleaded  in  bar,  but 

not  if  it«was  granted  out  of  other  land*    D.  91.  a*  pi.  1 2.  Mich. 

I  Mar.    Turney  v.  Sturges. 
Mo.  59.  2,  In  dower  acceptance  of  20  acres  of  corn  during  life  is  a  good 

pi- 167.  b^  j^j  f0  0f  rcntj  DUt  otherwife  of  a  horfe,  and  fuch,like 
6  EH«.  which  does  not  arife  out  of  the  land.  D.  91.  b.  Marg.  cites  6  Eliz. 
Ajkwj.  S.  P.       3.  If  demandant  in  dower  accepted  the  land  afftgned  by  thejberiff, 

ihe  cannot  in  another  term  pray  a  new  execution V    Cro.  £.310. 

in  cafe  of  Hanger  v.  Fry. 

4.  If  fhe  accepts  of  24  acres  for  her  thirds  of  84,  and  enters  into 

them,  (he  is  barred  as  to  any  more.    Mo.  679.   pi,  928.  Mich. 

44  &  45  Eliz.  C.  B.  Anon. 
Sodovrer  in       5.  Dower  in  Ireland  will  be  good  in  bar  of  dower  in  England. 
MW«ba«     Arg-  Cart.  187.  Pafch.  19  Car.  2.  C.  B. 

dower  in  ° 

England.    Jenk.  41.  pi.  7S.  cites  17  E.  3.    Fitzh.  Voochcr,  x  12.  26  E.  3.  Pafck  3. 

[  250  ] 

Per  Som-  .  •     <J.  Acceptance  of  a  collateral  fatisfaSHon  for  dower  is  no  bar  of 

wHa^iL  dower'  *  chan-  Cafcs>  l82*  hY  IjAm  Keeper.  Trin.  22  Car.  2. 
t£fa£tio»      Pheafant  v.  Pheafant,  and  cites  4  Rep.  i.  b.   Vernon V  cafe. 

may  be  a 

good  bar  in  equity,  tbougb  not  pleadable  at  law,  and  (o  decreed  a  legacy  of  perfinal  efiate,  and  a  Jeriie 
of  part  of  Us  real  efiate  by  tbt  bujband  to  bis  vftfi  during  btr  ividvwbood,  remainder  to  J.  $.  xn  tail, 
to  be  a  bar  or  fatisfaftion  of  ber  dower  if  (he  accepted  the  derife,  though  not  declared  in  the  wilL 
a  Vein.  365.     Lawrence  v.  Lawrence.—  Reverted  per  Wright  K.    Jbi4. 

» 

7*  Nothing  tut  a  plain  and  exprefs  intention  of  tbt  parties  lhall  bar 
the  right  of  dower ;  as  where  a  fettlement  was  made  in.  confi- 
deration  of  a  portion  in  marriage ;  but  it  did  not  appear  that  the 
•parties  intended  it  fliould  be  in  bar  of  dower.  9  Mod;  152.  cited 
per  Cur.  Trin.  n  Geo.  in  Cane,  asfo  held  anso  171 7,  in  the 
Houfe  of  Lords*    Lawrence  v.  Lawrence. 


(Ql  5)     ^an     ^7  w*lat  Office  of  the  Baron. 

I.JF   the  baron  be  outlawed  in  trefpafs  afier  dijjeiftn,  and  after 
«*-  has  charter  of  pardon,  his  feme  fliaH  be  endowed;   contra 
after  outlawry  of  felony.     Br,Dewer,  pU82.  cites  13  E.  3.  and 
Fitzh.  Utlarie,  49. 

2.  A  man  feifed  of  land  flia}l  forfeit  it  by  felony,  and  by  tlie 
attainder  of  him* the  feme  (hall  lofc  her  dower,  fir.  Forfeiture 
de  Terres>  78.  cites  21  E.  3.  49. 

3.  If  a  man  feifed  in  fee  commits  felony,  and  after  makes  a*  feoff- 
ment and  dies,  and  after  it  attainted,  the  feme  of  him  mail  be  en- 
dowed againft  the  feoffee$  contra  againft  the  lord  by  efefteat* 
Br.  Dower,  pi.  80.  cites  LitU  fol  9*    Per  Vavifor* 

4.  K 


4.  If  the  barcn  be  attainted  of  felony,  and  gets  charter  of pardon, 
•  and  after  dies,  yet  the  feme  (hall  not  have  dower  of  tie  land  which 

he  had  before  the  pardon.     Br.  Efcheat,  pi.  27.  cites  F.  N.  B.  tit. 
Dower. 

5.  Contra  if  the  land  which  he  gets  after  the  pardon;  for  the 
firft  land  (hall  efcheat.  Br.  Efcheat,  pi.  27.  cites  F.  N.  B.  tit. 
Dower. 

o*.  So  it  feems  of  land  which  he  purchafes,  or  which  defcends  to 
him  tnefne  between  the  attainder  and  the  pardon.  Br.  Efcheat,  pi.  27. 
cites  F.  N.  B.  tit.  Dower. 

7.  The  hufband's  being  afclo  defe  is  no  bar  to  the  feme  of  her 
dower  j  agreed  by  all  the  juftices.  PI.  C.  261.  b.  Mich. 
4  &  5  Eliz.  in  cafe  of  Hales  v.  Petit,  cites  3  E.  3.  Fitzh.  Co- 
rone,  362. 

8.  Stat.  I  E.  6.  cap.  12.  /  12.  The  wife  fbdll  be  endowed  al-  The  feme  of 
though  her  hit/band  were  attainted,  convitled,  or  outlawed  for  treafon  °°  ""jier** 
or  felony,  faving  the  right  of  others.  or  felony 

ihould  not 
by  the  common  law,  before  the  ftatute  x  E.  6.  11.  hate  dower  againft  the  feoffee  of  her  baron,  though 
\bt  feoffment  was  made  before  the  fdony  or  murdtr  done;  but  otherwise  fince*  the  Astute.     Bend  I.  56. 
pi.  91.  Marg.   Mich.   3  &4  P.  Sc  M.  Gate  v.  Wifeman,  cites  Dal.  140.  b.  pi.  4a.  Hill.  3  P.  &  M. 

the  S.  C.  the  demandant  was  barred  by  the  opinion  of  all  the  juftices. Le.  3.  pi.  7.  S.  C.  cited  by 

Manwood  Ch.  B.  as  refolved  by  all  the  juftices  of  England. Co.  Utt.'4i.  a.  cites  S.  C.  rcfolved, 

and  refolved  there  alfo  that  fo  it  was  at  common  law  in  cafe  of  felony,  but  as  to  felony  the  fame  is  al- 
tered by  ftatute. Le.  3.  pi.  7.  Mich.  25  8c  26  Eliz.  in  the  Exchequer,  Mayney's  cafe,  S.  P. 

in  cafe  of  treafon  ;  and  Man  wood  Ch.  B.  faid,  that  by  reafon  of  this  attainder  dower  cannot  Accrue  to 
the  wife,  for  her  title  begins  by  the  intermarriage,  and  ought  to  continue  and  be  consummated  by  the 
death  of  the  huibaod,  which  cannot  be  in  this  cafe  ;  for  the  attainder  of  the  hufband  has  interrupted  it, 
as  in  the  cafe  of  elopement ;  and  this,  attainder  is  an  univerfal  cftoppel,  and  doth  not  run  in  privity  only 
betwixt  the  wife  and  him  to  wham  the  efcheat  belongs,  but  every  (hanger  may  bar  her  of  her  dower 
by  reafon  thereof;  *  for  by  the  attainder  of  her  iui&and  the  wire  ia  di  fabled  to  demand  dower,  as  well 
as  to  demand  his  inheritance. 

But  if  the  heir  rennrfi  the  attainder  by  writ  of  error,  then  the  wife  (hall  be  endowed,  and  though 
'  before  the  treafon  committed  the  baron  had  levied  a  fne,  and  five  years  had  palled  befo:e  the  reverfal, 
yet  Jhe  mall  have  her  dower,  for  during  the  attainder  fne  could  not  claim,  and  the  a&on  and  right  of 
dower  accrued  to  her  after  reverfal  of  the  attainder  by  reafon  of  a  title  of  record  before  the  fine  by  the 
feifin  in  fee  and  the  marriage.  13  Rep.  iq.  Hill.  27  EJiz.  in  Cane.  Ninian  Men vill's  cafe.— 
Mo.  639.  S.  C.  ■  S.  C  cited  per  Coke  Ch.  J.  as  refolved  j  for  flxe  had  no  means  of  reverfal. 

2  BuJft.  245.  • 

A  man  faifed  of  land  h  general  tail  tales  wife  and  after  is  attainted  of  felony,  before  the  faid  ftatute 
I  I.  6.  the  iflue  mould  have  inherited,  and  yet  the  wife  fhould  not  have  been  endowed  ;  for  the  ftatute 
of  W.  2.  cap.  i .  relieves  the  ifTue  in  tail,  but  not  the  wife  in  that  cafe,  but  at  this  day,  if  the  hufband 
be  attainted  of  felony  the  wife  snail  be  endowed,  and  yet  the  iflue  ibali  not  inherit  the  lands  which  the 
father  had  in  fee  fimple.     Co.  Litt.  40.  5 

It  was  otherwile  at  the  common  law,  Co.  Litt.  41.  a.  for  then  Ac  Jhould  not  have  recovered  her 
dower  ad  ostium  ecclen>*  or  ex  aiTenfu  patris,  any  more  than  her  reafonable  dower  which  the  common 
Jaw  gave  her.— But  thU  did  not  extend  to  petty  larceny.     Ibid.  *  f  2CI    ] 

9.  But  note  that  this  claufe  is  altered  for  treafon  f  by  5  E.  6.  t  Th»8  «- 
cap.  11.  /  13.  and  cnaBs,  that  in  fuch  cafe Jhe  Jball  lofe  her  dower  ^V^afc* 
h  long  as  the  attainder  continues  in  force.  as  well  as 

high  treafon.     Co.  Lite.  37.  a. 

vo.  1 8  Eliz.  cap.  I.  which  makes  it  treafon  to  dimini/b,falfify,  &c* 
the  monies  of  this  realm,  provides  that  it  Jball  not  make  the  wife  to 
lofe  her  dower. 

11.  The  wife  of  one  attainted  of  felony  or  trefpafs,  or  herefy, 
or  prcmunircy  &c.  {hall  be  endowed.    Co.  Lit:.  31.  a. 

T3  12.  The 
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IS  The  wife  of  a  man  attainted  of  high  treafon  or  petit  tredfon^ 
frail  not  be  received  to  demand  dower,  unlefs  it  be  in  certain 
cafes  fpecially  provided  for.  But  the  wife  of  a  perfon  attainted 
of  mifprifion  oftreafon,  murder t  or  felony ,  is  dowableiince  our  author 
wrote,  by  the  ftatute  in  that  cafe  made  and  provided,  which 
is  more  favourable  to  the  woman  than  the  common  law  was* 
Co.  Litt.  392.  b. 

13.  Tenant  of  a  copyhold  for  ttft  in  which  the  cujlom  was  that 
the  wifejhould  have  her  widow's  ejlate,  and  the  hufband  was  attaint 
of  felony  and  executed*  and  whether  the  wife  in  this  cafe  fhall 
have  the  widow's  eftate,  was  the  queftion  upon  the  demurrer ; 
"Winch  being  only  prefent,  feemed  that  flie  Ihould  not  without  a 
fpecial  cuftom.     Win.  27.  Hill.   19  Jac.     Allen  v.  Brach. 

14.  21  Jac.  I.  cap*  26.  f.  2.  It  is  felony  without  benefit  of  clergy 
to  acknowledge,  or  procure  to  he  acknowledged*  any  finey  recoveryx 
deed  in  rolled,  flatute,  recognizance,  tail  or  judgment  in  the  tiatne  of 
any  perfon  not  privy  or  confenting  thereto,  howbeit  this  offence  fhall  not 
take  away  dower \ 


(Q^6)     Barred ;    by  what  Adfc  or  Offence  of  the  • 

Feme, 

I.  T  F  feme,  tenant  of  the  king,  takes  a  grant  of  the  ward  of  th+_ 

*  heir  during  his  nonage,  and  does  not  accept  her  dower,  this  is 

a  bar  in  dower  pro  tempore,  £cc,    Br.  Executions,  pi.  57.  cites 

24  E.  3.  39. 

[  252  3        2.  If  a  man  be  feifed  pf  lands  in  fee,  and  takes  a  wife,  an4 

Co.  Litt.  33.  afterwards  the  feme  is  attainted  of  felony,  and  after  the  hufband 

*•  s'^#       aliens,  and  afterwards  Hit  feme  is  pardoned,  and  then  hufband 

dies,  the  feipe  (hall  be  endowed*     13  $lep.  23.  Hill.  27  Eliz. 

in  Cane,  in  Ninian  MenvilPs  cafe. 

3.  The  ftatute  of  n  &  \%  W,  3.  [cap.  4.  f.  4.]  enafts,  That 
ho  papift  [or  perfon  making  pfofeflion  of  the  popifh  religion} 
(hall  purchafe  any  manors,  lands,  or  terms,  [hereditaments],  &c 
Jt  was  faid  by  the  lord  chancellor,  that  in  this  cafe  a  purchafe 
muft  be  made  by  the  aft  of  the  party  in  the  way  of  grant  or  con? 
veyance,  or  at  lead  by  will,  but  in  cafe  of  one  dying  in te (late  it 
\s  the  aft  of  the  law.  3  Wms.'s  Rep.  48,  49.  Trin.  1730.  in 
cafe  of  Davers  v.  Dewes,  whence  the  reporter  infers,  that  for 
the  fame  reafon  it  fhould  feem  that  ipaptft  is  capable  of  taking  04 
tenant  by  the  curtefy,  or  in  d$wers 


Etofoer.  *$a 

(R)    What  Adt  in  Law  will  bar  the  Wife  of  ifer 

Dower* 

Divorce. 

£  1. 1  F  the  divorce  be  caufa  precont  radius,  the  wife  (hall  not  have  C0.Lltt.3a. 
*  dower.     47  Ed.  3.  pi.  78.]  *•  s,p# 

£2.  So  if  it  be  caufa  confanguinitatis.     47  E.  3.  pi.  78.]  Co.Liit.3*. 

[3.  So  if  it  be  caufa  affinitatis.     47  E.  3.  pi.  78.]  C0.Litt.32. 

[4.  &  if  it  be  caufa  frigiditatis.     47  E.  3.    pi.  78.]  a*  s"p* 

[5.  But  if  it  be  caufa  profefftonis  the  wife  {hall  be  endowed. 
47  E.  3.  pi.  78.] 

[6.  If*  woman  be  endowed  ad  oftium  ecclefut,  yet ft  matrimonium  BotXtii 

in  vita  contrahetitium  accufafum  &  dijjblutum  fit  quacunque  rations,  frid,  that  if 

deftnit  effe  dos,  cum  deficiat  matrimonium,  &  definit  dotis  exa£tioP  thc  affi8n~ 

£ra&on,  lih.  2.  fol.  92.  f.  4.  and  lib.  4.  fol.  304.]  dower  ^ 

/r  be  Jpeei/Ud,  tix.  /£*/  nctwitbftandwg  any  divorce  /hall  happen,  yet  fhe  ihall  hold  it  for  her  life,  that 
lhi»  is  good.'    Co.  Lite.  32.  a.  ad  faun* 

7.  DiTorce  0  m*/?/2i  &  thoro  only,  as  for  adultery,  feems  to  be  Adjudged 
»o  bar  of  dower.    Co.  Litt.  32.  a,    S+jl  +^l.(JPJ/*.  «?*ar-  <*• 

(S)     Jfe  wj&*/  Cafes  Alignment  of  Dower  is  neceflary, 

f  I.  T  F  a  woman  recovers  dower  of  land,ijhe  cannot  enter  before  ex- 
•*•  fcution  isfued.     40  E.  3.  22.  45  E.  3.  5.  b.] 

[2.  The  fame  law  is  where  the  recovery  is  of  a  rent.  49  E.  3,  22. 
yet  there  it  is  certain  enough.] 

3.  In  dower,  the  tenant  pleaded  recovery  by  himfelf  agaittft  the    [  253  J 
baron  in  afftfe,  and  the  demandant  faid  that  the  baron  wasfeifed  after 
coverture,  and  infeoffed  the  tenant,  and  after  dijfexfed  him  and  reco- 
vered by  qjjife ;  judgment  if  dower,  and  fo  confefled  and  avoided 
him.     Br.  Confefs  and  Avoids  pi.  12.  cites  14  H.  4.  33. 

5*  If  there  be  lord  and  a  woman  tenant  by  fealty,  and  3  /.  rent, 
and  they  intermarry,  and  the  lord  dies,  the  wife  (hall  have  1 2  d. 
of  the  reht  for  her  dower  of  the  feigniory  by  way  of  retainer,  &c. 
without  any  manner  of  affignment  made  by  any  perfon,  &c. 
Perk.  f.  417. 

6.  If  a  man  endows  his  wife  ad  oftium  ecclefia,  he  then  openly  de- 
clares the  quantity  and  certainty  of  the  land  which  (he  (hall  havp 
for  her  dower  \  and  in  fuch  cafe  the  wife,  after  the  death  of  the 
hufband,  may  enter  into  the  land  of  which  (he  was  endowed, 
without  other  affignment.     Litt.  f.  39. 

7.  If  a  woman  brings  a  writ  of  dower  of  6  L  rent  charge,  and  Co. Litt.  37, 
(he  has  judgment  to  recover  the  third  part,  although  it  be  certain  a-  b-  s«  **• 

T4  dm  "*""** 
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^ntof         that  {he  Qiall  have  40  3.  yet  flic  cannot  diftrainfor  40/.  before  the 
intent?!- fe^lfl deliver  the  fame  unto  her ;  for  whcrefoever  the  writ  demands 
Perk.  C4T6.  land,  rent,  or  other  things  in  certain,  there  the  demandant  after 
S^P.  «c-  *  tne  judgment  may  enter  or  diltrain  before  any  feifin  delivered  unto 
m*  y"     him  by  the  (heriff  upon  a  writ  of  habere  facias  feifinam ;   but  in  • 
dower  >  where  the  writ  demands  nothing  in  certain^  there  the  demand- 
ant after  judgment  cannot  enter  or  di drain  until  execution  fued, 
by  which  execution  the  fheriff  is  by  the  king's  writ  to  deliver  a 
•    third  part  in  certainty  to  the  demandant.     Co.  Litt.  34.  b. 
C0.Litt.37.       8.  So  when  the  wife  of  one  tenant  in  common  demands  a  third  part 
b.  S.P.       qj a  moiety 9  yet  after  judgment  (he  cannot  enter  until  the  {heriff 
deliver  to  her  the  third  part,  although  the  delivery  of  the  {heriff 
{hall  reduce  it  to  no  more  certainty  than  it  was.    Co.  Litt.  34.  b. 

9.  Where  it  appears  in  certain  what  lands  or  tenements  the  vnfe 
fball  have  for  her  dower,  as  in  cafe  of  an  endowment  ad  oftium  ec- 
clefut)  or  ck  affenfu  pair  is y  the  wife  may  enter  without  alignment 
of  any  >  but  where  the  certainty  appears  not,  as  to  be  endowed 
of  the  third  part  to  have  in  feveralty,  or  the  moiety,  according 
to  the  cuflom  to  hold  in  feveralty,  dower  muft  be  affigned  to  her 
after  the  death  of  the  hufband,  becaufe  it  does  not  appear  before 
alignment  what  part  of  the  lands  or  tenements  {he  {hall  have  for 
her  dower.    Litt.  C%  43.  and  Co.  Litt.  37.  a. 


C  254  ]   (T)     What  Perfons  may  ajjign  Dower  of  Common 

Right.] 

[And  againft  whom  a  Writ  of  Dower  lies  for  a 

Collateral  Refpeft.] 

[t.    A  N  infant  may  affign  dower  in  pais,  becaufe  he  is  compel- 
^*   lable  by  writ,] 
Before  the  [2.  [But]  an  infant  in  ward  cannot  aflign  dower  of  tb*  land  in 

chivalry  en-  W/M*^    f°r  t^e  prejudice   that  may  come  to  the  lord  thereby. 

ter,  the  heir  9  H.  6.  6.  b.j  .         * 

within  age 

may  aflign  dower,  for  the  guardian  may  waire  the  wardship ;  but  there  needs  neither  livery  of  fcifin* 
nor  writing  to  any  alignment  of  dower,  becaufe  it  is  due  of  common  right.     Co.  Litt.  35.  a. 

Co.Litt.  39.       rj#  Guardian  in  chivalry  may  endow  her.    9  H.  6.  6.  b.  24.  b.] 

a.  o» » »  or 

the  lands  and  tenements  which  he  hath  in  ward. —  Ibid.  35.  a.  S.  P.  -    Anno  9  H.  3- 

Dower,  197.  A  man  of  the  age  of  1%  yean  took  a  wife,  and  by  tjfent  of  bis  guardian  tnduwed  btrad 
tftivm  eccleJUt,  and  it  was  adjudged  a  good  endowment,  although  the  hufband  died  before  the  age  of  U 
years.     Co.  Litt.  34.  a. 

Co.Litt.  35.  £4,  And  a  writ  of  dower  lies  againft  guardian  in  chivalry. 
*'  s-p'       47  Aff.  5.  per  Finchden.j 

Ioflcffed  of  f  £#  If  a  l*ufianA  iatt  a  nuari  in  the  ngb*  *f  hi*  «if'  **  gunr&nn 
fhe  wardftip  **  c^'tvd^  a  writ  of  dower  lies  againft  the  hufband^  without  naming 
•^certain      the  wife.     47  Aff.  5.  per  Finchden.j 

land,  either 

jointly  with  his  wi/e,  or,  in  the  right,  of  Jus  wife,  yet  Uk  writ  of  dower  to. agaj©£  die  huftairi  oelf. 
Co,  Lkt.  38,  b»  r 

i.  A 


P 


[6.  A  writ  of  dower  does  not  lie  agabift  guardian  in  focage.  em***—   \ 
29  Aff.  68.]  tFoU68^ 

[7.  A  guardian  in  focage  cannot  ajftgn  dower.      29  Aff,  68*  Co.Litt.  3?. 
But  quarrel  a-  s-p-  ** 

*  J  no  afiign- 

ment  can  be  made  but  by  fuch  as  have  a  freehold,  or  again  ft  whom  a  writ  of  dower  docs  lie.    Co* 

Litt.  35.  a. 

8.  Theiing  committed  the  wardftiip  during  the  nonage  of  the  Though  the 
infant;   and  whether  the  committee  might  affign  dower  fo  as  to  „mr^i7he 
bind  himfelf.     Kelw.  *  1 1  ?.   dubitatur.  cuftoty  of 

the  land  to 
another,  yet  he  may  affign  dower  to  the  wife  in  Chancery,  and  (he  mail  have  a  writ  to  the  efcbeator  to 

deliver  the  land  to  her.   F.  N.  B.  263.  (D). J  bid.  in  the  new  notes  there  (b)  cites  Kelw.  133* 

that  it  fcems  the  committee  cannot  aifign  dower  j  but  fays  quaere  tamen,  if  it  be  not  good  till  the  heir 
fues  his  livery. 
•  This  is  at  fol.  133.  b.  pi.  112.  cafus  incerti  temporis. 

9.  If  a  woman  guardian  in  focage  bring  a  writ  of  dower  againft 
the  heir,  it  is  no  plea  for  the  heir  to  fay,  that  Jhe  is  guardian  in 
focage  and  may  endow  herfelf,  &c.     Perk.  f.  452. 

10.  And  if  a  woman  guardian  in  focage  bring  a  writ  of  dower 
againjl  the  feoffee  of  the  hufband  with   warranty,  the  feoffee  cannot 

fhew  the  ipecial  matter,  and  pray  that  the  Court  would  award    [  255  } 
that  /he  may  endow  herfelf  of  the  faired  part,  &c.  becaufe  that  the 
feoffee  may  vouch  the  heir.     But  the  guardian  in  knights  fervice 
may  fo  do,  &c.   Perk.  1.  453. 

1 1.  As  concerning  dower  at  the  common  law,  there  mult  be  an 
alfignment  either  by  thejberiff  by  the  king's  writ,  or  elfe  by  the  heir 
or  tenant  of  the  land  by  confent  or  agreement  between  them* 
Co.  Litt.  34.  b. 

12.  An  endowment  ex  affenfu  matris  is  as  good  as  ex  afienfu 
patris ;  becaufe  there  is  an  appearance  of  a  conftant  and  perpe- 
tual heir.     Co.  Litt.  35.  b. 

13.  It  is  held  in  the  2  H.  3.  Dower,  199.  that  if  the  heir  ap± 
parent  be  within  age,  yet  the  endowment  affenfu  patris  is  good. 
Note,  that  Littleton  in  the  cafe  of  dower  ad  oftium  ecclefiae 
doth  put  the  hufband  of  full  age ;  but  here  of  the  dower  ex  at 
fenfu  patris  he  fpeaks  generally.     Co.  Litt.  35.  b. 

14.  The  lord,  of  whom  the  land  is  held  in  chivalry,  is  not  pof* 
fefled  as  a  guardian  againft  whom  a  writ  of  dower  lies  until  he 
enters  *,  of  the  wardfliip  of  the  body  he  is  poflefied  before  feifure, 
becaufe  it  is  trantitory.  But  he  is  not  pojfeffed  of  the  lands  until  he 
enters.  Becaufe  it  is  permanent,  and  therefore  if  he  does  not  enter ^ 
the  heir  within  age  may  affign  dower.     Co.  Litt.  38.  a.  b. 
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(U)     [Affignment.] 

Of  what  Things  it  may  be* 

[Or  what  fhe  fhall  be  intitled  to-] 

[l.  TF  the  wife  recovers  dower  of  a  rent,  fhe  Jball  not  have  tie 
*   rent  incurred  before  judgment,  nor  after  judgment  before  exe» 
cuthn.     40  E.  3.  22.] 

2.  If  the  hufband  fows  the  ground  and  dies,  the  property  of 
the  corn  is  in  the  executors,  but  fubje£fc  to  this  condition,  that  if 
the  heir  affigns  to  her.  the  land  (own  for  her  dower  fhe  (hall  have 
the  corn ;  for  (he  (hall  be  in  de  optima  pofieffione  above  the  title 
of  the  executors.     2  Inft.  81. 

(U.  2)     In  what  Cafes  fhe  has  Ele&ion  to  be  en* 
dowed  of  one  Thing,  or  another,  or  of  both. 

1.  cOmetlmes  the  wife   may  chufe  to  be  endowed  of  one  land, 
<  ^  or  of  other  land%  &c.  or  of  feigniory,  or  of  a  tenancy,  &cf 

or  of  land,  or  of  a  rent-charge,  or  of  a  rent  feck  iffuing  thereout,  &c. 

But  in  fuch  cafes  (he  {hall  not  have  dower  of  both,  if  not  that 

it  be  in  fpecial  cafes,  &c.     Perk.  f.  318. 
T  tzh.  2.  If  a  man  feifed  of  one  acre  of  land  in  fee  takes  a  wife 

Dower,  exchanges  the  fame  acre  of  land  with  a  fir  anger,  for  another  acre 
&  y°'  of  *  land,  apd  the  exchange  is  executed,  and  the  hufband  dies* 
23  E.  3.  Now  it  is  at  the  liberty  of  the  wife  to  have  dower  of  the  acie 
s.  P.  by  which  the  hufband  put  in  exchange,  or  of  the  acre  which  the 
fTn^bT  hufhand  took  in  exchange ;  but  (he  {hall  jiof  have  dower  of  both 
14c  ."(n>    acres.     Perk.  f.  319. 

S.V.  flic 

fhall  not  have  dower  of  both.  ■  Co.  Litt.  31.  b.  S.  P. 

*  L  *5<*  3 

3.  If  there  be  lord  and  tenant  by  fealty,  and  12  d.  rent,  and  the 
lord  takes  a  wife  and  pur  chafes  the  tenancy  in  fee  and  dies,  in  this 
cafe  it  fhall  be  at  the  liberty  of  the  wife  to  be  endowed  of  thf 
feigniory  or  of  the  tenancy,  &c.     Perk.  f.  3  20. 

4.  &  (hall  it  be  if  a  man  feifed  of  a  rent-charge  in  fee  takes  t 
wife,  and  purchafes  the  land  in  fee  whereout  the  rent  is  iffuing  and 
dies,  it  (hall  be  at  the  liberty  of  the  wife  to  be  endowed  of  the 
land,  oro£the  rent,  &c.     Perk,  f.  320. 

5.  If  there  be  lord  and  tenant  by  fealty,  and  the  lord  tales  a  wift, 
and  the  tenancy  efcheats  unto  the  lord,  and  he  enters  and  dies,  in 
this  cafe  it  fhall  not  be  at  the  liberty  of  the  wife  to  have  dower 
of  the  feigniory,  or  of  the  tenancy ;  but  fhe  Jball  be  forced  to  take 
her  dower  of  the  tenancy,  and  tlje  reafon  is,  becaufe  that  the  feig- 
niory is  determined  during  the  coverture,  by  aft  of  law,  and  it 

is 
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Is  to  no  difadvantage  unto  the  wife  to  be  endowed  of  the  tenancy, 
for  If  (lie  be  put  out  of  pofieflion  of  part  thereof  by  a  more  an- 
cient title,  the  feigniory  fhall  be  revived  for  fo  much,  and  if  all 
the  tenancy  be  recovered  by  a  more  ancient  title,  then  the  feigni- 
OTy  (hall  be  revived  in  all,  &c.  and  then  (he  may  have  dowry  of 
the  feigniory,  &c.    Perk.  f.  32 1. 

(X)     JJfignment. 
How  it  is  to  be  made* 

£1.  T  F  a  woman  recovers  dower  of  land,  of  which  the  tenant  is  fole  An  aflign- 
*  feifed,  it  ought  to  be  afligned  by  metes  and  bounds.   45  E,  3.  ™^c  of, 

5*  &]  the  hulband 

was  fole  fcif- 
ed,  cannot  be  made  of  the  3d  or  4th  part  in  common,  but  ought  to  be  in  feveralty.  Co.  Litt.  34.  it. 
in  principle 

[2.  But  otherways  it  is  where  the  thing  recovered  //  notfevera-  Where  the 

Mr.    43*.  3.  IS-  60  «-? « 

pun,  the  wife  £hall  not  he  endowed  by  metes  and  bunds,     Co*  Li  a.  32.  fe. 

[3.  If  A*  feifed  glands  in  fee  takes  a  wife,  and  after  devjfes  it  s*y«  276- 
for  21  years  to  B.  and  dies,  and  after  C.  his  heir  a/ftgns  to  the  ^°^T# 
wife  the  third  part  of  the  land  for  her  dower,  without  fetting  it  Trin.  1651. 
out  by  metes  and  bounds,  and  the  wife  accepts  it  in  fatisfatlion  of  her  B.  R.  -the 
dower;    though  (he  was  not  bound  to    accept  fo   in  common,  iV^'i!?10* 
without  fetting  it  out  by  metes  and  bounds,  nor  the  heir  bound  verdia 
to  affign  it  but  by  metes  and  bounds,  for  the  prejudice  that  may  found  that 
accrue  to  them  to  occupy  it  in  common,  yet  inafmuch  as  the  fajVto ^ 
third  part  in  common  is  due  by  law,  and  they  both  confented  to  widow  thus, 
accept  it  according  to  law,  they  may  by  their  confent  waive  the  ™*»Moen- 
afftPhment  by  metes  and  bounds,  which  is  only  for  their  *  own  ad-  ,!£/!*  *f*c 
vantage,  and  accept  it  as  it  is  due  by  law;    and  though  the  leffee  all  tie  lands 
fir  years  did  not  agree  thereto,  yet  the  rfftgnment  of  the  tenant  of  the  W  c'ufm 
freehold  fhall  bind  him.     Trin.  165 1.  between  Coots  and  Lam-  bu/ba/dVied 
bert,    adjudged    upon   a    fpecial   verdift.     Intratur  Somerfet.  fiifidof. 
H.  1649.  Rot.  201.]  Roil  ch.  j. 

^y  J  to  which 

Nicholas  ai  4  Aflc.  Juftices  agreed,  held  that  it  may  be  afligned  generally  of  the  third  part  in  fome  cafes, 
and  the  psrties  may  agree  agai nit  common  right,  and  that  hete  both  panics  agreed  to  take  dower  in  this 
manner  j  but  Jerman  e  contra.  But  per  Roll  Ch.  J.  if  the  Jhenff  ojpgns  dower,  and  does  it  not  per 
metas  &  bundaiy  it  is  error  if  it  might  have  been  fo  afligned,  and  wheic  a  feme  cannot  be  endowed  per 
xnetas  Sc  bund  as,  (he  may  enter  without  ajfigrmtnt.     Sty.  277* 

*C  2573 

[4.  A  rent  may  be  referved  for  equality  of  dower,  if  the  thing  af- 
fgned  be  of  greater  value  than  (he  ought  to  have.      1 7  E.  3.  10.] 

[5.  But  this  cannot  enure  as  a  refervation,  if  the  wife  in  another 
claufe  of  the  deed  makes  a  grant  of  the  rent,  without  any  mention  in 
the  deed,  that  the  thing  is  of  greater  value.     17  E.  3.  10.] 

[6.  If  the  guardian  afftgns  dower,  referving  a  rent  for  equality 
during  the  nonage  of  the  heir,  this  is  not  good,  becaufe  this  fhall 
not  go  to  the  heir*     17  E.  3.  io.1 

i«  [7.  tf 


iS7  IDoteen 

(A.  a)  pi.  i.        r -jm  If  rfowcr  be  affigned  upon  condition*  the  condition  is  roio* 


?!.r77  k     Corn.  Colthirlt.  Beju.  for  (he  comes  in  by  her 

Lnt.  34..  b.  •  J  / 

S.  i\  huiband.J 

[8.  If  dower  be  ajjigned  of  the  lands,  excepting  the  trees  growing 

on   the  land,   this  is  a  void  exception  for  the   caufe  aforefaid. 

Mr.  Coventry  at  a  moot  cited  44  El.   B.  R.   between  Bullock 

and  FjNCHr  to  be  fo  adjudged.] 
Pl.C.ic.b.        [9-  If  dower  be  affigned  with  a  remainder  over,  it  is  a  void  rc- 
s.c.  the  re-   mainder,  becaufe  (he  comes  in  by  her  hufband  ;  and  when  it 
Aaindcr  is     fhould  be  a  good  remainder,  it  would  be  without  a  particular, 
Ivery\hd&    eflate.     Com.  Colth.  Beju.] 

feifin  is 

made  to  the  feme,  becaufe  the  dower  has  relation  to  the  death  of  the  baron. 

[10.  The  king  may  ajjign  dower,    without  limiting  any.eflatc 

Fitz.  Nature,  263.     Da.  1.  46.] 

Co. Litt  2a.       [1 1 .  If  a  woman  be  endowed  of  an  advonv/hn,  fhejball  he  affigned 

«.  is  that  Ihz  the  third  part  of  the  advowfon,  and  not  only  the  third  part  of  the  profit, 

Jo"11  d^ane  fcilicct  the  third  orefentation.     17  E.  3.  38.  b.    Contra,  17  L  3, 

third  pre-        22.  b.] 
Mentation  to 
an  advowfon. 

Co.Litt.  32.       [12.  If  a  woman  recovers  dotver  of  a  retlory  impropriate,  where 

Jhef?*rdfchat  there  u  mt  any  &lebe>  the  fl^ff fiatl  P"*  h*r  in  PffiJF™  rf  the  third 

endowment  part  of  the  tithes  generally,  and  not  of  the  tithes  that  iflue  out  of 

*f  tithes  i«  any  third  part  of  lands  of  the  parifh  in  certain.     Mich.  9  Jac. 

Ae^be1!4  B-  per  Curiam.] 

caufe  it  is  uncertain  what  land  /hall  be  Town.  1 1  Rep.  25.6.    Coke  Ch.  J.  cited  Pafch.  5  Jac. 

the  Countefs  of  Ox  fold's  cafe,  held  accordingly. 

m 

S.  P.  per          [^13.  If  a  woman  be  dowable  of  three  manors,  the  Jberiff  may 

Cat.  and       etffign  her  'one  of  the  manors  in  lieu  of  all  three.  1 2  E.  4.  2.  or 

Br^Dower    t^e    mo*ety  °£   a   ma"or»       Ancient  Entries.  Quare  Impe- 
pi.  7a.  cites  dit,  529.  10.] 

5.  C.     So 

of  three  acres;  for  if  he  afijgns  the  third  part  of  every  acre  it  would  be  infinite.  If  upon  a  re- 

covery in  a  writ  of  dower  de  nibus  maneriis,  the  (her iff  on  an  hab.  fac.  feifinam  returns  that  be  has 
rendered  •  to  the  feme  one  manor,  this  is  not  good  ;  for  ihe  ihaU  have  the  third  part  of  each.  But  if 
the  writ  was  of  all  lands  and  tenements,  and  there  was  meadow  and  pafture,  the  /heriff  may  align  all 
the  meadow  j .  agreed  by  all  the  juit.es.  Lcndlows  laid,  that  if  the  writ  had  been  of  all  tenements  it 
would  have  been  good,  which  Br.iwn  denied.  Mo.  12.  pi.  47.  Trin.  4  &  5  P.  &  M.  Anon. 
Ibid.  19.  pi.  66.  Mich.  2  H'z.  Anon.  S.  P.  and  feems  to  be  S.  C.  held  accordingly.  And  if  the 
argument  be  made  by  curA-m  of  the  parties,  or  by  alignment  of  the  heir  or  tenant  or  the  land,  then 
the  alignment  or  the  one  manor  in  the  name  of  her  dower  of  all  the  manors  is  good  enough  j  and  fo 
was  the  opinion  of  all  the  juiiuei. 

S.  P.  Br.  [14.  So  if  an  advowfon  be  appendant  to  one  or  more  of  the  find 
pL7o? cites  rnat^rsy  {he  fheriff  may  ajftgn  one  of  the  manors  with  the  advowfon 
jaE.  4.  z.   appendant  in  lieu  of  dower.      12  E.  4.] 

[15.  If  a  woman  be  dowable  of  one  manor,  the  fheriff  may  affign. 
the  third  part  of  the  manor  in  common  in  lieu  of  dower,  without  fet- 
ting  it  out  by  metes  and  bounds*  Ancient  Entries,  Quare  Iropedit, 
529.  10.  and  Quare  Impedit  in  Dower,  i.  fo  affigned  in  Chan- 
cery.] 

id.  A 
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1 6.  A  feme  is  endowed  of  a  third  part  of  the  manor  to  which 
franchifes  are  appendant,  (he  (hall  not  have  the  third  part  of  the 
franchifes ;  for  thefe  cannot  be  divided.     Contra  where  fhe  has 

the  whole  manor  in  dower.     Br.  Dower,   pi.  102.   cites  3  E.  3. 
Itinere  Derby. 

17.  If  on  a  recovery  of  the  third  part  in  dower,  the  fieri jf affigns 
a  moiety,  &c.  the  tenant  has  remedy  againft  the  fheriff  by  affife,  or 
he  may  have  a  fcire  facias  again  ft:  the  fheriff  to  afjign  de  novo. 
F.N.  B.  148.  (I)  in  the  new  notes  there  (b)  cites  22  R.  2.  Ex- 
ecution, 165.  and  fays,  fee  21  H.  7.  29. 

18.  If  the  freehold,  whereof  (he  is  dowable,  be  in  the  poffeffzon 
of  divers  perfons  by  feveral  titles,  the  wife  in  a  writ  of  dower 
brought  againft  one  of  them,  (hall  recover  but  the  third  part  of 
the  freehold  which  is  in  his  pofleffion  ;  fo  that  a  man  or  a  woman 
who  hath  pofleffion  of  parcel  of  the  freehold  (of  which  the  woman 
is  dowable)  (hall  not  be  charged  according  to  the  pofleffion  of  the 
whole  freehold  of  which  the  woman  is  dowable ;  if  he  or  flie  will 
not.    Perk.  f.  423. 

19.  Dower  afftgned  by  fieriff  per  met  as,  Sec.  and  demandant  re- 
fufes,  yet  {he  may  enter  at  any  time  after.  D.  278.  b.  pi.  4. 
Mich.  10  &  11  Eliz. 

20.  If  aflignment^and  grant  of  land  be  made  to  the  feme  for  So  if  feme. 
term  of  years,  in  recompence  of  her  dower,  this  will  not  bar  her;  vcev^.  * 
becaufe  of  this  (he  is  not  tenant  in  dower,  nor  has  fuch  eftate  in  ycars  in  a!- 
fuch  cafe  as  flie  would  have  if  fhe  had  been  endowed,  viz.  an  ab-  lowance  of 
folute  eftate  for  life.      2  And.  31.    in  pi.  20.    Trin.    38  Eliz.  *!erd°wc'?<>* 

A  •*  r  J  for  the  life 

Anon,  of  him  chat 

afligns  it, 
thtfe  tents  fhall  not  bar  her  of  her  dower,  becaufe  they  are  not  fuch  like  eftates  as  /he  fhould  have  in* 
her  dower,  which  the  law  appoints  to  be  an  eftate  for  her  life.     And.  288.    in  pi.  x;6.    ad  fincm* 
Pafch.  34 Eliz.  Hob.  153.  S.  P.  by  Hobart  Ch.  J.  cites  7  H.  ^  34.  and  33  H.  6.  a. 

21.  The  wife  of  otfe  jcititenant  (hall  have  the  third  part  of  a  moiety, 
which  her  hufband  purchafed  to  hold  in  common  with  the  heir 
of  the  hufband,  for  in  this  cafe  her  dower  cannot  be  alligiied  by 
metes  and  bounds.     Litt.  f.  44. 

22.  Though  of  many  things  that  be  intire,  whereof  no  divifion 
can  be  made  by  metes  and  bounds,  a  woman  cannot  be  endowed 
of  the  thing  itfelf,  yet  a  woman  fhall  be  endowed  thereof  in  a 
fpecial  and  certain  manner.     Co.  Litt.  32.  a. 

23.  As  of  a  mill  z  woman  fhall  not  be  endowed  by  metes  and    f  259  j 
bounds,  nor  in  common  with  the  heir,  but  either  fhe  may  be  en-  She  frail 
dowed  of  the  third  'toll^difh,  or  de  integro  molendimo  per  quemlibet  ^V^rtol 
tertium  men/cm.     Co.  Litt.  32.  a.  the  profit  af- 

figoed  to 
her,  and  Ac  fiall  have  a  freehold  in  the  third  part  of  the  mill,  8cc.     F.  K.  ft.  49.  fK)  cite*  Mich. 
45  E.  3.  Perk,  f.  342.    S.  P.    as  to  the  third  part  of  the  profit,    ciret  1  H.  5*  1.    Mich. 

45  E.  j«    Dower,  50.    16  Aff.  41. 11  Rep.  25.  b.    Coke  Ch.  J*  cited  Mich.  3  &  4  Eli*. 

fiendl.  [11S.  120.  pi.  151.]  where  the  alignment  was  accordingly. 

24.  Of  a  villein,  either  the  third  day's  works,  or  every  third 
week  or  month.     Co.  Litt.  32.  a. 

15.  Of  the  third  part  of  the  profit  of  /tallage.    Co.  Litt.  3a.  a. 

26.  C£ 
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26.  Of  the  third  part  of  the  profits  of  a  fair.     Co*  Litt  32. 1* 

28.  Of  the  third  part  of  the  profits  of  the  office  of  tnarjba!fea+ 
Co.  Litt.  32.  a. 

29.  Of  the  third  part  of  the  profits  of  the  keeping  a  park.  Co* 
Litt.  32.  a. 

30.  Of  the  third  part  of  the  profits  of  a  dave-houfe.  Co, 
Litt.  32.  a. 

31.  Of  the  third  part  of  the  profits  of  a  pifcary,  viz.  t:rtium 
pifcem*  vel  jaftum  retis  tertium.     Co.  Litt.  32.  a. 

32.  Of  the  third  part  of  the  profits  of court*  fines,  heriots,  &c 
Co.  Litt.  32.  a. 

33.  If  the  wife  be  intitled  to  have  dower  of  three  acres  of 
marfli,  every  one  of  the  value  of  i2d.  and  the  heir  by  his  induftry 
and  charge  makes  it  good  meadow,  every  acre  of  10  s.  value,  the 
wife  (hall  have  her  dower  according  to  the  improved  value,  and 
not  according  to  the  value  as  it  was  in  her  hufband's  time  \  for 
her  title  is  to  the  quantity  of  the  land,  viz.  one  juft  third  part 
Co.  Litt.  32.  a^ 

34.  And  the  like  law  it  is  if  the  heir  improve  the  value  of  the 
land  by  building.     Co.  Litt.  32.  a. 

35.  And  on  the  other  fide,  if  the  value  be  impaired  in  the  time 
of  the  heir,  (he  fliall  be  endowed  according  to  the  value  at  the 
time  of  the  afiignment,  and  not  according  to  the  value  as  it  was 
in  the  time  of  her  hufband.     Co.  Litt.  32.  a. 

36.  There  needs  neither  livery  of  feiftn  nor  writing  to  any  afiign- 
ment of  dower,  becaufe  it  is  due  of  common  right.  Co. 
Litt.  35.  a. 

37.  Both  of  dower  ad  odium  ecclefise,  and  ex  afienfu  patris, 
tie  certainty  mttft  be  exprejfed.     Co.  Litt.  35.  b. 

38.  Do^er  demanded  of  the  third  part  of  tithes  of  wool  and 
Iamb  in  three  feveral  towns,  and  it  was  demanded  of  the  Court 
how  the  {heriff  fhould  deliver  feifin ;  and  the  Court  held  it  the 
beft  way  for  the  fheriff  to  deliver  the  third  part  of  the  tenth  party 
and  the  third  tenth  lamb,  viz.  the  30th  lamb,  Brownl.  126. 
Mich.  9  Jac.  Anon. 

39.  Writ  of  dower  of  tithes  ought  to  be  brought  of  the  third 
Jheaf     Roll.  Rep.  68.  per  Coke  Ch.  J.  Trin.  12  Jac.  B.  R. 

Palm.  264.        40.  Upon  an  habere  facias  fei/inam  in  dower,  the  fherifF  returned 
3* c#  quod  habere  fecit  feiftnam  de  tertia  parte  of  the  honour %  hundreds,  te* 

nementSy  &c.  viz.  de  uno  tencmento  five  firma  in  C.  vocaf  Wejlon* 
farm9  in  t emir  a  J.  S.  and  1 2  other  tenements  by  copy  ;  and  it  was 
held,  that  this  being  in  an  affignment  of  dower,  and  only  the  re- 
turn of  the  {heriff,  was  certain  enough,  and  that  there  needed 
not  fuch  precife  certainty  therein  as  in  declarations  and  indicl? 
ments;   adjudged.     Cro,  J.  621.   Mich.    18  Jac.    Sir  Charles 
Howard  v.  Sir  William  Cavendifh. 
S.P.  Toth.       q1^  Commijfion  out  of  Chancery  was  ordered  to  afiign  thirds  for 
asEiit.1"     dower.      Chan.  Rep.  38.     7  Car.  1.     Huddlcftone  v.  Huddle* 
wild  v.        ftone. 

Wells.  42.  Error  of  a  judgment  in  dower  of  the  third  part  of  a  mill 

[  3°°  ]    ana*  Mn%  and  tWo  acres  of  land,  where  the  judgment  was  to  re* 

cover 
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Cover  feifin  of  the  third  part  of  the  aforefaid  tenements  feverally 
per  metas  &  bundas,  and  the  error  affigned  was,  that  it  could  not 
be  per  metas  &  bundas  of  the  mill  and  kiln,  for  if  it  fhould, 
neither  of  -the  parties  could  ufe  his  part,  but  that  the  judgment 
ought  to  be  de  tertia  parte  tantum  ;  and  the  judgment  was  revers- 
ed.   Lev.  282.  Pafch.  18  Car.  2.  B.  R.  Gilpin  v.  Cookfon.  >^- 

43.  Where  a  writ  of  dower  was  brought  aga'wjt  fever al  pur* 
ehafors,  the  Court  dire&ed  that  the  fheriff  fhould  charge  them  all . 
proportionally,  though  othcrwife  the  fheriff  might  have  charged  all 
out  of  one  party,  and  the  party  could  have  no  remedy  at  law ; 
but  in  equity  they  ought  to  be  all  equally  charged  ;  and  therefore 
the  Court  gave  this  direftion.  Freem.  Rep.  227.  pL  234, 
Pafch.  1677.    Anon.  ^  t 

44.  Equity  will  relieve  againfl  a  fraudulent  and  partial  aflign-  2  Clnn. 
ment  of  dower  by  the  fheriff.     Vern.  218.    pi.  216.    Hill.  1683.  £*£*»  l6°* 
Hoby  v*  Hoby. 

(Y)    Affignment  of  Dower  againfl  common  Right, 

in  lieu  of  Dower. 

What  it  is. 

[1.  ^pO  aflign  dower  of  an  advowfin  is  againft  common  right,  sM(X) 
**    for  fhe  ought  to  have  the  third  presentation  of  common  pi-  n. 
right.     12  E.  4.  2.] 

[2.  So  an  affignment  of  rent  out  of  land  is  againfl:  common  right.   This  it 
12  E.  4.  2.]  '«?»  "  * 

**  be  intended 

out  of  other  lands.    See  (Z),  pi.  7. 

[3.  An  affignment  of  all  the  wood,  or  all  the  meadow  in  lieu  of  Upon  an  hi- 
all  the  wood,  meadow,  pa/lure,  and  arable,  is  not  againfl  common   ^?  f*c,M 
right,  but  common  right  is  the  third  part  of  each.    1 2  Ed.  4.  2. 6.]  o"  recovery" 

•    *    *       •  •  of  dower  of 

three  roarors,  refotve  d  the  fheriff  cannot  give  her  feifin  of  one  manor,  fcut  he  siuft  give  her  feifin  of 
the  third  part  of  everT  manor  ;  but  if  the  recovery  be  of  all  lands,  v.*.  meadow,  &c.  pafture,  the  fhe- 
riff may  aflign  her  dower  in  the  meadow  only*     Mo.  12.  pi.  47.  Trin.  4  &  5  P.  &  M.    Anon. 

f  4.  If  (he  be  dowable  of  three  manors,  and  fhe  accepts  of  the  heir 
Me  manor  in  dower  a^lowa  nee  of  all,  this  is  an  endowment  againfl 
common  right.     18  H.  6.  27.  19  E.  3.     Quare  Impedit,  154.] 

5.  A  feme  was  endowed  of  the  moiety  of  the  rent,  by  reafon  of 
the  cuflom  of  the  land  out  of  which  the  rent  ifTued.  Br.  Rents, 
pi.  20.  cites  4  £.  3. 

6.  In  dower  the  tenant  pleaded  a  fine  levied  by  the  prior  of  N.  of 
the  fame  rent  of  20 1.  of  which  doiver  is  demanded,  to  jf.  M.  and  his 
heirs,  upon  condition,  that  if  the  heir,  or  any  heir  of  J.  M.  fhall  be 
within  age  at  the  time  of  the  death  of  his  amejtor,  that  then  the  grantor 
and  his  fucceffors  fb  all  be  dif charged of the  pay  tin  tit  of  the  rent  during 

the  nonage,  and  f aid,  that  the  baron  died,  IV,  his  fon  within  age ;    £  26 1  ] 
judgment  if  dower  during  his  nonage  \    for  the  rcut  is  ceafed 

dining 
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during  the  nonage,  and  yet  the  feme  recovered  dower  by  award 
and  ceffet  executio  during  the  nonage,  and  therefore  error  was 
brought  in  B.  R.  Brook  fays,  to  what  end  the  writ  of  error  was 
taken  ?  for  it  feems  that  it  is  a-  good  judgment.  Br.  Dower, 
pi.  51.  cites  23  E.  3.   19. 

(Z)     What  Perfoa  may  aflign  ir„ 
[Againft  Common  Right.] 


C 


i .  '"T1  H  Y*Jberiff  cannot  aflign  dower  againft  comrhon  right 

^    12  E.  4.  2.  Contra  18  H.  6.  27.] 
[2.  The  heir  may.     12  E.  4.  2.  b.  26  Aff.  41.]  , 

[3.  Andy&  the  right  tenant  of  the  /and  may.  12  E.  4.  2.  b.j 
[4.  Hh^Jberiff may  qffign  a  rent  in  lieu  of  dower.  26  Aff.  41.] 
Dower  can-  [j.  If  the  heir  he  in  ward  to  the  king,  and  the  wife  is  to  be  en- 
2°ned  •**"  dowed  in  Chancery,  the  Chancery  may  qffign  a  rent  de  novo  to  her 
Chancery  out  of  the  land  of  wnich  flie  is  dowable,  in  lieu  of  dower,  and  this 
unieft  where  {hall  bind  the  heir.     26  Aff.  41.] 

Sckte  vf  [6m  &  l{  a  writ  be  direfted  out  of  Chancery  to  the  efcheator  U 
tenant  is  in  deliver  to  the  wife  ten  marks  rertt,  and  land  in  the  name  of  dower % 
ward,  and  and  the  efcheator  affigm  to  her  Jive  marks  land9  and  five  marks  rent 
it  iaUaffi^d  *  hov0  out  if  other  land  of  which  fife  is  dowable »,  this  fhall  bind  the 
k  court,       heir.     26  Aff.  41.  adjudged  by  all  the  juftices.] 

which  it 

more  ofual,  or  a  writ  to  the  efcheator  to  do  it,  cites  F.  N.  B.  263.  If  it  had  been  faid,  that  the  heft 
had-ttfligned  in  obedience  to  the  deciee,  it  might  have  been  good,  but  in  fuch  caTe  the  tenant  had  beat 
In  by  the  alignment,  and  not  by  the  decree ;  per  Holt  Ch.  J.  in  delivering  the  opinion  of  the  Coarc. 
Ld.  Raym.  Rep.  784*  *trill.  I  Ann.  in  cafe  of  Smith  v.  Angel.— 1  Salic.  354,  355.  pi.  1.  S.C 
.  And  Holt  Cb.  J.iidd  it  plain,  that  no  cftate  or  intereft  veiled  in  the  wife  by  die  decree  in  Chancery. 
—7  Mod.  43.  S.  C— -Jcnk  9.  pi.  17.  cites  7  Afl*.  48.  Fitth.  Dower,  78.  and  26  AJB  44 
[but  it  leans  mtfprinted,  and  ihould  be  26  Aft  according  to  Roll]. 

The  guar-  [^  A  rent  out  of  the  fame  land  may  be  affigned  in  lieu  of 
X  »£**  dowcr«    7  H.  6.  34*  b.  26  Aff.  41.] 

tffign  a  rent  o«t  of  trie  lafids  and  tenements  which  be  hath  in  ward,  in  allowance  of  dower,  aaji  it  is 
good.    Co*  Lite  39.  a* 

8*  If  tenant  in  tail  afligns  a  tent  out  of  the  land  in  lieu  of 

dower,  this  fhall  bind  his  iffue,  unlefs  it  amount  to  more  than  a 

third  part}  per  2  judges.     And.  288.  Pafch.    24  Eliz.    Bicklf 

v.  Bickly. 

Co.Litt.  f  5.      p.  Affignment  of  dower  made  by  a  diffeifor  is  good,  and  (hall 

b  snp3and  no*  ^c  avo*ded,  ^  lt  DC  not  made  by  covin  or  fraud,  if  the  wo- 

i£ itbenoc    man  have  right  to  have  the  thing  in  dower.    Perk.  f.  394. 

prejudicial 

fo  the  diflclfce.  »         Br.  Damages,  pi.  96.   cites  12  AIT.  20.    S.  P.  —  S.  C.  cited  per  Cor. 

s  Hef%  67.  a.  for  it  ia  a  lawful  aft. 

Ofel.itt.3t>       10.  If  a  diffeifor ■,  abator,  or  intruder,  be  of  land  by  covin  of  the 

I   a!V*7*  ^oman  who  has  right  to  have  dower  of  the  fame  land,  and  fuch 

diffeifor,  abator  or  intruder,  endow  the  fame  woman,  the  di£- 

8  fcifce 
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feifee  who  has  right  unto  the  land,  may  avoid  and  defeat  fuch 
dower  by  his  entry  into  the  land,  &c.  Perk.  f.  395. 
*n.  If  J.  S.  be  tenant  of  land  unto  which  a  woman  has  right 
to  have  dower,  and  he  is  diffeifed  of  the  fame  land  by  the  woman 
and  ajlrangety  or  by  the  woman  alone,  and  afterwards  fhe  is  en- 
dowed of  the  fame  land  by  one  who  is  in  the  land  by  her  and  the 
ether  joint  dijeifor,  or  by  one  of  them,  fuch  endowment  may  be 
avoided  by  the  entry  of  the  difleifee,  becaufe  {he  fhall  not  take 
advantage  of  the  wrong  of  which  (he  herfelf  was  party,  &c. 
Perk.  f.  396. 

12.  If  an  affignment  of  rent  be  made  unto  a  woman  in  allow-  Co.Litt.  3$. 
ance  of  dower,  which  fhe  ought*  to  have  of  the  fame  land,  by  a  ••  s- p* 
dffiifir,  abator,  or  intruder,  the  difleifee,  or  he  who  has  right 

unto  the  land,  fhall  not  be  bound  by  fuch  affignment,  notwith- 
ftanding  that  it  be  without  any  covin  of  the  woman,  &c. 
Perk.  f.  398. 

13.  Affignment  of  dower  by  a  guardian  in  focage  is  riot  good, 
as  it  feems,  becaufe  a  writ  of  dower  does  not  lie  againft  him. 
Perk.  f.  404. 

14*  The  fame  law  is  of  tenant  by  elegit,  tenant  by  ftatute  mer- 
chant, tenant  by  ftatute  ftaple,  and  byleflee  for- years,  &c. 
Perk.  f.  404. 

I£.  But  if  made  by  him  who  has  the  freehold  it  is  good,  if  it  be 
of  fuch  a  thing  as  may  be  affigned,  and. of  which  (he  has  right 
to  have  dower ;  and  though  (he  has  not  right  to  have  dqwer 
thereof,  yet  it  (haU  ftand  good,  until  it.  be  defeated  .and  avoid- 
ed, &c.    Perk.  f.  404. 

16.  It  mutt  be  made  by  him  that  is  tenant  of  the  land,  but  herein  Perk.  f.  397. 
certain  diverfttks  arc  to  be  obferved ;   if  two  or  more  be  jointer  ^^""J" 
nants  of  lands,  the  one  of  them  may  affign  dower  to  the  wife  of  a  a.  s.  P.  per 
third  part  in  certainty,  and  this  fhall  bind  his  companion,  be-  Cur.  cites 
caufe  they  were  compellable  to  do  the  fame  by1  law.     Co.  Litt.  J"'*'  l\\ 
34- h.  35.  a.  Fitzh/ 

;       r    Power,  no.   and  10  E.  2.    Dower,  139. 

•  * 

* 

17.  But  if  one  of  them  aflign  a  rent  out  of  the  land  to  the  wife,  Perk.f.397. 
this  fhall  not  bind  his  companion,  becaufe  he  was  not  compella-    '   * 

blc  by  the  law  thereunto.     Co.  Litt.  35.  a. 

18.  If  the  hufband  makes  J ever al  feoffments  of  feveral  parcels, 
and  dies,  and  the  one  feoffee  offtgns  dower  to  the  wife  of  parcel  of 
land  in  fatisfa&ion  of  all  the  dower  which  fhe  ought  to  have  in 
the  land  of  the  other  feoffee,  the  other  feoffees  fhall  take  no  be-  • 
nefit  of  this  affignment,  becaufe  they  are  ftrangers  thereunto 
and  cannot  plead  the  fame.     Co.  Litt.  35.  a. 

19.  But  in  that  cafe,  if  the  hujbani  dies  feifed  of  other  lands  in  9  Rep.  iS* 
fee-fimple,  and  the  fame  defcend  to  his  heir,  and  the'  heir  endows  *•  l".?,cd" 
the  wife  in  certain  ofthofe  lands,  in  full  fatisfaftion  of  all  the  dower  c^u 
that  (he  ought  to.have,  as  well  in  the  lands  of  the  feoffees  as  in 

his  own  lands,  this  affignment  is  good,  and  the  feveral  feoffees 
fiiall  take   advantage  of   it  and  therefore  if  thewife  bring  a 
writ  of  dower  againft  any  of  them,  they  may  vouch  tfte  heir,  and 
Vol.  IX.  U  he 
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he  may  plea<l  the  aflignment  which  he  himfelf  has  made  in  fafety 
of  himfelf,  left  they  (hould  recover  in  value  againft  him,  fo  as 
there  is  a  privity  in  this  refpe&  between  the  heir  and  the  feoffees, 
and  by  this  means  the  fame  may  be  pleaded  by  the  heir  that 
made  it ;    and  fo  it  is  adjudged  in  our  book*.    Co.  Litt.  35.  a. 

(A.  a)    Aflignment  [of]  Common  Right. 

How. 

«  And.  30,    [1.  |F  a  man  afligns  a  rent  out  of  land  of  which  flic  is  dow- 

T'rin**  %  a^c  ufon  *&&****%  m  *1CU  of  dower,  this  is  not  good,  for 

s/c.  the  fhe  ought  to  have  it  free  of  any  condition,  as  (he  {hould  hare 
condition      the  land.  Mafter  Bridgman,  at  a  moot  m  aula  cited  a  report, 

tibe'fJn? m   27  *^2*  "•  ^tween  WENTWORTH  AND  WENTWORTH,  tO  be  fo 
•near  at  the   adjudged.] 
day,  it  fliotild 

eeafe  and  determine,  and  that  then  fee  Jhould  have  her  dower ;  and  all  the  Court  held  that  it  did  not 
bar  her  of  her  dower  }  for  if  the  aJfignment  bars  the  reroe  of  her  dower,  a\e  ought  to  hate  foch  eftafc 
in  the  thing  afligned  at  &e  aVould  have  in  the  dower,  which  is  an  aMolote  eftate  for  her  tint,  and  if  it 
he  not  (he  fall  not  be  barred.  Cro.  B.  4.51.  pi.  10.  S.  C  adjodged  far  the  di  manilanl 

Woy,  55.  S.C.  adjudged  for  the  demandant*  ■         See  (X)  pi.  7.  S.K 

[2.  A  rent  out  of  the  fame  land  may  be  afligned  in  lieu  of  dower 
without  deed.     12  H.  4.  17.  b.  7  H.  6.  33.  b.] 

3.  The  aflignment  muft  be  ahfduie%  and  not  conditional|  or 
fubje&  to  any  limitations.    Co.  Litt*  34.  b.  ad  finem. 

* 

(B.  a)     What  Things  may  be  afligned  in  Urn  of 

Dower. 

s  [And  how  without  Deed.] 

[And  what  A&ions  be  for  fuch  Things*] 

[And  Pleadings.] 

Br.  Daw.    [t.    A  N  ajjtfe  Y\t%  for  rent  ajtgned  without  deed  out  of  land  of 
S*  £  "**  which /he  is  dowable  (therefore  it  is  in  lieu  of  dower). 

33  H.  6.  2.  b.  J 
*r.  Aflife,        [2*  IBuQ  an  affife  lies  tiot  for  rent  afligned  without  deed  out 
pi.  6.  a.c.  of  other  land  of  which  ihe  is  not  dowable  (therefore  it  is  void  and 

timl*£F  not  fa  licu>  33  H*  <*•  2.  b.     Perkins,  f.  407.] 
divert  ferjeants  £  and  it  is  there  bid  that  the  like  matter  is  7  H.  6* 

3.  In  dower  the  defendant  pleaded  that  he  had  afligned  to  the 
wife  20  acres  of  corn  out  of  the  land  in  name  of  reoompence  of  her 
dower ;  and  held  a  good  bar,  as  well  as  of  rent,  or  any  other 
profit  out  of  the  land.    Mo.  59.  pi.  167.  Trin.  6  Eiiz.  Anon. 

4.  The 'reservation  of  an  horfe  orfbeep  is  a  good  referration  of 
rent,  yet  affiguipent  of  an  horfe  or  (beep  in  Ueu  of  dower  is  not 

good. 


gpod,    for  it  16  not  of  the  nature  of  the  foil.     Mo.  $9.  pi.  16*^ 
Trin.  6  Eliz. 

•5.  Common  of pafure  for  two  cows  is  good  in  name  of  recom* 
pence  of  dower.    Mo.  59.  pi.  167;  Trin.  6  Eliz,     Anon, 

6.  In  dower  brought  by  the  wife  of  Beamont,  Matter  of  th*  &>  s«».  b* 
Rolls,  in  the  time  of  E.  6.  the  defendant  faid,  that  he  himfelf  $£mJm'Q' 
before  the  writ  brought  did  affign  a  rent  ofioh  per  annum  to  the  jordinjiy, 
demandant,  in  recompense  of  her  dower ;  upon  which  the  demand* 
ant  did  demur  in  law ;    and  the  caufe  was,  becaufe  the  tenant 
had  mtfiewed  what  eftate  he  had  in  the  lands  at  the  time  of  the  grant* 
ing  of  the  rent,  as  to  fay  that  he  was  feifed  in  fee,  and  granted 
the  faid  rent  5  fo  as  it  might  appear  to  the  Court  upon  the  plea, 
that  the  tenant  had  a  lawful  power  to  grant  fuch  a  rent,  which  was 
granted  by  the  whole  Court,  and  the  demurrer  holden  good* 
2hc.  10.  pL  15.  Hill  20  Eliz.  C.  B,     Beamont  v.  Dean, 

7,  Upon  an  afjignment  of  part  of  the  lands  in  dower,  the  heir  by 
parol  may  affign  a  way  through  the  other  parts.  Adjudged  %  Rolf, 
Kep.  475*  Mich.  22  Jac.    White  v.  Robinfoiu 

(C  a)     In  what  Cafes  a  Woman  fhafl  be  twice  en- 
dowed. 

[Evi&ioii.] 

(1.  T  F  a  woman  be  endowed,  an4  after  her  dower  is  evitled  by  Br.  Wit 

*  an  elder  title,  flie  (hall  have  a  new  writ  of  dower,  and  f^1,"',, 

fiiall  be  endowed  of  the  other  two  parts.    43  AC  32.  admitted,]  cites  s.  c, 

— F.  N.  B, 

<49.  (M).  8.  P.  and  Ibid,  in  the  new  notes  there  (c)  fays,  fee  4  E.  3.  25.  36.  50  £•  3.  7.  yef 
*h«cp  ferns  to  be  this  direrfcy,  If  a  femt  be  endowed  by  a  difleijbr,  fiie  jfeaU  have  the  warranty,  6k. 
but  if  Ae  recovers  the  lands  oftfy  which  a*e  granted  over  J>y  the  heir,  fljie  has  Joft  her  warranty  apinft 

the  graofce.'  7  E.  3.  7.    11  E.  3.  48.    jo  £.  3.  <^uid  jaris,  41, Fork.  f.  41 S.  S,  P.  JMlcft 

In  special  cafes. 

{2,  If  a  woman  brings  a  wr#V  of  dower  againft  the  tenant  of  the  Br.  Wit 
land,  who  vpucbis  the  heir  in  the  fame  county  and  the  woman  re~  J^^J. 
ewers  againft  the  heir  if  he  hath$  and  if  not,  againft  the  tenant,  and  sites  $.  C# 
me  woman  fues  execution  againft  the  heir,  and  after  this  is  evifted 
by  an  elder  title,  (he  (hall  have  a  feire  facias  upon  the  firft  re- 
covery againft  the  tenant   to  be  endowed  of  the  two  parts, 
43  Afc  32.] 

[3,  The  fame  law  if  the  firft  endowment  was  in  Chancery,  Br,  &*;** 
43  AC  3*  adj«dged.3  •  £Cft. 

4.  Feme   tenant  of  the  ling  is  endowed  in  Chancery  during  the  cicet  JB.C* 
nonage  of  the  heir,  and  after  the  heir  has  livery,  and  after  thefejne 

-  is  evitled,  (htjball  have  f chef  ados  to  have  the  land  re  feifed,  and  to 
1   he  endowed  of  other  two  parts,  and  when  the  heir  is  vouched  in  the 

fame  county  the  feme  (hall  recover  dower  of  the  land  of  the  heir, 

Br.  Dower,  pL  65,  cites  43  A(C  32. 

5.  If  a  woman  after  the  death  of  her  hufband  entereth  and 
agrees  to  dower  en  affenfu  patris,  or  af> oftium  ecclefa,  (he  is  <2Qn» 
eluded  to  claim  any  dower  by  the>t?omt*4>n  )*w  }   but  if  {he  win, 

V  %-      »  (he 
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flic  may  refufe  the  dower  ad  odium  ecclefise,  &c.  and  then  (he 
may  be  endowed  according  to  the  courfe  of  the  common  law. 
Litt.  f.  41. 

6.  If  a  mm  feifed  of  two  acres  of  land  in  fee  by  rightful  title,  and 
tf  another  acre  by  diffeifm,  takes  a  wife  and  dies,  and  his  heir  en- 
ters and*  afftgns  the  acre  which  his  ancejlor  had  by  diffeifin  unto  the 
wife  in  name  of  dower,  in  allowance  of  all  the  freehold  which 
her  hufband  had*  &c.  and  the  dijfeifee  enters  into  the  acre  affignei 
unto  her  and  puts  her  out,  (he  fhall  be  new  endowed  of  the 
third  part  of  the  two  acres  which  her  hufband  had  by  rightful 
title,  in  fuch  manner  as  if  the  other  acre  had  never  been  in  the 
poffeflion  of  her  hufband,  &c.     Perk,  fi  419.    • 

7.  If  tenant  in  tail  make  a  difcontinuance  in  fee,  and  the  difcon* 
tinuee  taketh  a  wife  and  hath  iffue  and  dieth,  and  the  difcontinuee 
is  not  feifed  of  any  other  thing  during  the  coverture,  of  which  bis 
wife  is  dowable,  and  his  iffue  enters,  againft  whom  his  mother  br'mg- 
eth  a  writ  of  dower  and  recovers,  and  hath  execution  of  the  third 
part  by  metes  and  bounds,  and  the  iffue  in  tail  bringeth  a  formed* 
againft  the  tenant  in  dower,  and  fie  vouches  the  iffue  of  the  dif- 
tontinuee,  who  enters  into  the  warranty  and  lofeth,  and  the  demandant 
had  execution*  Now,  the  tenant  in  dower  fhall  be  new  endowed 
of  the  third  part  of  the  two  parts  which  remain,  &c.  notwith- 
standing that  his  iflue  hath  enfeoffed  a  ftranger  of  part  thereof, 
or  of  all.  For  notwithftanding  that  the  pofleflion  which  her  huf- 
band had  (whereof  fhe  is  dowable)  be  dcfeafible,  yet*  fhe  fhall  have 
dower  thereof  until  it  be  defeated,  &c.     Perk.  f.  420. 

I  8.  If  a  woman  endowed  lofes  by  aftion  tried  her  dower,  if 

fhe  prays  aid  of  him  in  reverjion,  fhe  fhall  be  new  endowed  of  that 
which  remaineth.     F.  N.  B.   149.  (M). 

9.  If  the  baron  aliens  parcel  of  his  lands  during  the  coverture  and 
dies,  and  the  heir  enters  into  the  refidue,  and  allows  his  mother  parcel 
of  the  lands,  which  remain,  in  recompense  of  all  her  dower,  and  fhe 
after  brings  ad^ion  of  dower  againft  the  alienee  of  other  lands,  he 

Jball  plead  this  affignment  and  bar  her  of  her  dower ;  but  if  the 
executor  of  the  baron  afligns  to  the  feme  parcel  of  the  lands 
aliened  in  recompence  of  her  dower,  the  heir  nor  the  other 
feoffees  of  the  baron  fhall  not  plead  it ;  per  Dyer.  Mo.  25,  26. 
in  pi.  86.  Trin.  3  Eliz.  faid  that  it  had  been  fo  adjudged. 

10.  B.  feifed  of  land  in  fee  takes  to  wife  J.  and  enfeoffs  C.  in 
fee,  who  takes  Alice  to  wife ;  C.  dies,  Alice  is  endowed,  B-  dies,  J. 
recovers  dower  againft  Alice  and  dies,  Alice  fhall  enjoy  the  land 
again  during  life.     Co.  Litt.  42.  a. 

11.  If  fhe  is  endowed  of  the  immediate  ejlate  defcended  from  the 
baron  to  the  heir,  and  fhf  is  impleaded  afterwards,  fhe  fhall  vouch 
the  heir  and  fhall  be  newly  endowed  of  other  lands  which  the 
heir  has ;  but  if  (he  is  endowed  by  the  alienee  of  the  baron  or  of 
the  heir,  and  fhe  is  after  impleaded,  fhe  fhall  not  vouch  the  alienee 
to  be  newly  endowed.  9  Rep,  17.  b.  HUL  28  Eliz*  per* Cur. 
in  Bedingfield's  cafe. 

ice.  and  he 

vouches  the  heir,  the  demandant  may  (hew  that  the  heir  has  lands  defcended  to  Mm  in  the  fane  axntf 
(for  to  another  county  the  original  does  not  extend),  and  pray  that  flie  may  be  endowed  of  hi*  eiUst* 
and  this  is  for  (he  benefit  of  bis  voucher  to  be  newJy  endowed*    ibid.  17.0* 


Aad  this  is 
the  reafon, 
that  when 
the  feme 
brings  writ 
of  dower 
againft  the 
alienee  of 
the  baron, 
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(D.  a)     What  Charges  made  by  the  Hufband,  or 
other,  and  upon  what  Things,  the  Wife  flxall  avoid. 

[i.  F\  8  Eliz.  251*  a  man  takes  a  wife,  .having  a  manor  in 
*^*  which  is  a*cuftom,  that  the  lord  fupervifor,  or  deputy, 
may  demife  by  copy,  and  devifes,  that  two  Jhould  make  cujlomary 
eftatesfor  the  payment  of  his  debts,  and  dies,  the  two  hold  courts  in 
their  own  name,  and  grant  copies  in  reverjion  according  to  the  cuftom, 
the  wife  hath  one  of  the  copyholds  ajjigned  to  her  for  her  dower,  and 
per  Curiam  flie  (hall  avoid  this  grant,] 

[2.  Co.  4.  26  Eliz.  24.  the  lord  of  a  copyhold  manor,  within  In  wnj* 
which  there  were  many  copyholders  for  life,  took  wife,  a  copyholder  J*^  J^| 
died,  and  the  lord  granted  it  to  another,  and  died,  and  adjudged,  hare  dower 
that  the  wife  Jhould  not  avoid  this  grant  in  a  writ  of  dower,  be-  of  copyhold 
caufe  the  cuftom  was  before  the  title  of  dower,  and  the  faid  opi-  tu.Copyhold 
nion  of  8  El.  cited  contra.]  (E.  c). 

[3.  If  the  wife  accepts  dower,  of  the  heir  againft  common  right,  (he  a  man  feif- 
fliall  hold  it  fubje&  to  the  charges  of  her  hufband.  18  H.  6.  27.]  «* of  land» 

J  *  '  J  in  fee  takes 

a  wife,  and  grants  a  rent* charge,  and  after  makes  a  feoffment,  and  takes  back  an  eft  ate- tail  and  dies. 
The  wife  recovers  dower  againft  the  iflue  in  tail  by  reddition  $  the  wife  makes  a  furmife  that  her  huf- 
band died  feifed,  and  prays  a  writ  to  inquire  of  the  damages,  and  it  is  granted  to  her ;  in  this  cafe  flic 
holds  the  lands  charged  with  the  rent-charge,  for  by  her  prayer  ue  accepts  herfelf  dowable  of  the  fecond 
eftate ;  for  of  the  fir  f?  eftate  whereof  (he  was  dowable  her  hufband  died  not  feifed,  and  fo  me  had  con- 
cluded herielf.  Wherefore  if  the  rent-charge  be  more  to  her  detriment  than  the  damages  beneficial  to 
her,  it  is  good  for  her  in  that  cafe  to  make  no  fuch  prayer.    Co.  Litt.  33.  a. 

[4.  But  otherwife  it  is  j^flie  be  endowed  againft  common  right 
by  the Jheriff.     18  H.  6.  27.]    ' 

[5.  If  the  hujband  grants  a  rent  out  of  four  manors,  and  dies,  and  J  ~  *  ~  % 
his  wife  is  endowed  by  the  heir  of  one  manor  in  lieu  of  all,  (he  (hall  t  °*  5^ 
hold  it  difcharged.   19  E.  3.  Quare  Impedit,  154.  per  Thorpe.]        if  a  man  be 

feifed  of 
three  manors  of  equal  value  and  taketh  wife,  and  charge  one  of  the  manors  with  a  rent-charge  and  dies, 
Jhe  may  by  the  provifion  of  the  law  take  a  third  part  of  all  the  manors  and  hold  them  difcharged  5  but  if 
ihe  will  accept  the  entire  manor  charged,  it  is  holden  that  fhe  mall  hold  it  charged.     Co.  Litt.  173.  a. 

[6.  If  A.  feifed  in  tail  of  a  manor  to  which  an  advowfon  is  ap- 
pendatrt,  grants  the  next  prefentation  to  the  church  of  B.  and  after 
takes  C.  to  wife,  and  dies,  and  the  wife  is  endowed  of  this  manor 
with  the  appurtenances  in  lieu  of  all  her  dower,  and  after  the  church 
is  void,  qiwe  whether  (he  may  prefent  and  avoid  the  grant  made 
before  the  coverture.] 

7.  The  dower  of  a  wife  who  was  married  after  a  fatute  or  rem 
cognizance  acknowledged,  (hall  be  extended;  but  if  the  title  of 
"dower  precede  the  ftatute  or  recognizance,  it  is  not  liable  at  all 
to  fuch  ftatute  or  recognizance.  Jenk.  26.  pi.  69.  cites  8  E.  1. 
Etzh.  Affife,  417. 

«8.  W.  brought  a  writ  of  dower  againft  B.  C.  leflee  for  years 
by  leafe  of  the  hufband  rendering  rent  before  the  coverture,  prayed 
to  be  received  for  his  term.     The  wife  recovers  and  had  judg-  T  267  1 
roent.     By  the  Court  the  leafe  of  C.  is  faved  by  21  H.  8.  cap.  16. 

U  3  and 
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*nd  the  Court  advifed,  that  an  habere  facias  fesfnam  (hall  be  award- 

cd  to  the  fheriff  to  put  the  wife  in  poffeffion,  with  a  provifo  quod 

ten9  ad  termin9  annor'tton  expellatur.     And  Beamond  faid,   that 

3  Eliz.  it  was  fo  faid.    -Noy,  65*    Whitley  v.  Beft. 

IMi.fi.itf.       9,  Tenant  in  dovrcrjball  not  be  djArainedjhr  a  debt  due  to  the 

thele  U7*      ^tn&  ty  f^e  hufiafid  in  his  lifetime  id  the  lands  which  flic  holds  in 

JiUnthc    dower.    <?o<  Lit*.  31.  a. 

ftefifter  di- 
rected to  the  Jheriff,  that  he  do  not  diftraln  the  wife  who  holds  lands  In  dower  for  the  dcta  of  the  htf- 
pand  which  he  owed  to  the  king  he/ore  the  contrad  of  marriage  between  btm  and  bis  wife,  and  (he  may 
have  foch  writ  oat  .of  the  Chancery  directed  unto  ttie  treaforer  and  barons  of  the  Elchecroer,  command- 
ing them  thai  they  inquire  thereof,  and  if  they  find  the  lame,  that  they  fwrccafe  tad  difca*ge  tbi 
wife. 

to.  The  endowments  by  metes  and  bounds  according  to  conrnm 
tight  is  more  beneficial  to  the  wife  than  to  be  endowed  agahtfi  com* 
mon  right  1  for  there  jbejball  hold  the  land  charged,  in  refpeBff 
a  charge  made  after  her  title  of  dower.     Co.  Lite.  32.  b. 

•II.  If  baron  and  feme  grant  a  rent-charge  by  fin*  out  of  land,  or 
make  a  leafefor  years,  rendering  rent  to  the  baron  and  his  heirs, 
and  afterwards  the  feme  recovers  dower,  (he  (hall  hold  the  land 
charged.     10  Rep*  49.  b.  Mich.  10  Jac.  in  Lampet's  cafe. 

(E.  a)     Attendance 

totd,meflte,  £j.  *TPEnant  in  dower  of  a  mefnalty  fhall  be  attendant  to  the  heir 
4t«,'a^d"he  for  **  third. part  of  that  which  the  rent  is  over. 

tenant  takes    t  H«  4'  3*1 

feme  and 

dies  without  heir,  and  afterwards  the  mefne  enters  into  the  land  and  endows  the  wife  of  the  third  part; 

whether  the  wife  (hill  pay  to  the  third  part  of  the  fcrvices  which  were  doe  between  her  baron  and  the 

fnelne,  or  the  third  part  of  the  fenrices  wh'ch  are  between  the  mefise  and  the  lord  paramount  j  dabitatu 

Kcilw.  1*9.  a.  b.  pi.  98*    Cafos  incerti  temporis*    Anon. 

< 

[2.  [Buf\   if  a  woman  be  endowed  of  a  mefnalty,  the  hat t 
tannot  diftrain  the  woman  for  the  third  part  which fhe  ought  to  pay  bim* 
I  H.  4.  3.] 

3.  Feme  tenant  in  dower  (hall  hold  of  the  heir  pro  particular 
and  he  (hall  make  avowry  for  the  portion  upon  her,  and  it  is  a 

.good  plea  for  her  that  the  heir  holds  by  left  fervices.     Br.  Tenure, 
pi.  84.  cites  Fitzh.  Avowry,  173.  3  E.  3. 

4.  And  if  great  grandfather ',  grandfather,  father,  and  Jon,  arc, 
and  the  lord  gives  the  fervices  to  the  grandfather  and  his  feme  in  tail, 
and  the  great  grandfather  attorns,  and  the  grandfather  dies  in  the 
life  of  the  great  grandfather,  and  the  feme  has  ijftu,  and  the  great 

the 


grandfather  dies,  and  the  iffue  enters  and  does  the  fervices  to  his 
ther,  and  after  he  and  his  mother  dies,  and  the  fin  enters  and  endows 
his  mother^  quaere  if  flie  (hall  be  attendant  of  any  fervices,  be- 
caufe  the  fervices  which  the  baron  did  are  now  fufpended  in 
the  tenancy  by  the  defcending  of  the  land  held  by  the  great 
grandfather  to  the  iffue  in  tail,  who  is  heir  to  the  great  grand- 
father who  was  tertenant.  Br.  Tenures,  pU  84.  cites  Fitzh.  Avow- 
ry* 173-  3E«3* 

5.  Whcic 


Dottier.  *68 

5.  Where  a  man  gives  in  tail  rendering  certain  fervices,  and  the 
donee  takes  feme,  and  dies  without  iffue,  and  the /erne  is  endowed, 
(he  (hall  render  the  third  part  of  the  fervices,  and  the  donor 
may  avow  for  them,  and  yet  the  taikis  extinft,  Br.  Tenures, 
pi.  82.  cites  10  £.3*  Avowry,  159. 

6.  Where  tenant  in  tail  dies  without  iffue,  the  donor  enters,  the  &  p-  Br. 
feme  of  the  tenant  in  tail  recovers  dower  and  has  execution,  (he  Jball  B^?[*  «t 
render  the  third  part  of  the  fervices  to  the  donor,     Br.  Extinguifh-  54  E.  p  15. 
ment,  pi.  31.  cites  34  AC  15. 

7.  So  where  there  is  lord  and  tenant,  and  the  tenant  dies  with-  s-  P*  »** 
out  heir,  fo  that  the  land  efcheats,  and  after  the  feme  of  the  tenant  Sj^jjjf1 
is  endowed,  &c.    Ibid.  fcigniory 


was  once  «- 


find,  f  4  E,  a.    For  there  is  *  dherfity  between  the  aB  •ftht  fan*,  is  a  djiflg  without  ifliie  or  without 
heir,  «Yc  «W  the  aB  oftbef*rt}%  as  fcignorj  purchased  in  fee,  ftc. 

8.  Contra  where  the  lord purchafes  the  tenancy  in  fie,  and  the  feme  Brv  Dower, 
of  the  tenant  is  after  endowed,  flic  (hall  not  render  any  thing ;  for  £  ^  *'** 
the  two  firft  cafes  of  the  death  ?ire  the  ad  of  the  law,  and  the  15*132.3, 
cafe  of  the  purchafe  or  firing  process  of  forejudger  in  writ  of 
mefne,  &c  are  the  a&s  of  the  party  and  his  folly.    Ibid. 
.   9.  Where  tenant  in  tail  dies  without  iflue,  and  the  feme  is 
endowed,  or  if  lord  and  tenant  are,  and  the  tenant  dies  without 
heir,  the  lord  may  enter  by  efcheat.     And  in  the  other  cafe  the 
donor  entered,  the  feme,  the  tenant,  or  the  feme  of  the  tenant 
in  tail  recovers  dower,  and  has  execution,  fhcAall  hold  by  the  third 
part  of  the  fervices ;    for  this  is  the  aft  of  God  or  of  the  law; 
contra  where  the  lord  purchafes  the  land  in  fee,  and  Jhe  is  endowed, 
(he  (hall  render  nothing  to  the  lord,  for  it  is  his  own  aft  and 
folly.    Br.  Tenures,  pi.  33.  cites  34  Aff.  15. 

io.  If  a  man  holds  by  homage  and  fealty,  and  10  s.  rent,  and 
makes  a  gift  ia  frankmarrutge  of  the  fame  land  fo  held  with  hisftfler^ 
and  after  the  donee  in  the  fourth  degree  takes  feme  and  has  iffue  and 
dies,  and  his  iffue  enters  and  endomos  the  mother  of  the  poffeffion  of  his 
father,  the  queftion  was,  if  the  mother  (hall  pay  the  third  part 
of  the  rent  to  the  heir  as  hf  pays  over  to  the  donor  ?  or  whether 
(he  (hall  hold  this  third  part  difcharged  during  her  life  ?  it  was 
argued  that  (he  (hall  hold  it  difcharged  $  but  Keble  was  of  opinion 
that  (he  fhould  pay  the  third  part  of  the  rent  to  thfe  heir, 
Keilw.  124.  a.  pi.  80.  Cafus  incerti  temporis.    Anon. 

1 1.  If  there  be  lord,  mefne,  and  tenant,  and  the  mefne  grants  to  the 
tenant  to  acquit  him  again/1  the  lord  and  his  heirs ;  the  lord  dies,  his 
wife  has  thejeigniory  afigned  to  her  for  her  dower,  and  diftrains  the  te- 
nant, although  the  grant  was  to  acquit  him  againft  the  lord  and 
his  heirs  only ;  yet  becaufe  (he  continued  the  eftate  of  her  hut* 
band,  and  the  reverfion  remained  in  the  heir,  this  grant  of  acquit* 
tal  did  extend  to  the  wife.    Co.  Litt.  241.  a. 

12.  A  man  makes  a  gift  in  tail,  referving  20/.  rent,  and  dies, 
the  donee  takes  wife  and  dies  without  iffue ;  the  heir  of  the  donor 
eaters  and  endows  the  wife;  (he  is  fo  in  of  the  eftate  of  her 
hufband,  that  although  the  eftate  tail  be  fpent,  and  the  rent 
referred  thereupon  determined,   yet  after  (he  be  endowed  (he 

U4  '(halt 
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ftall  be  attendant  to  the  heir  in  refpecY  of  Ae  faid  rent;  and 
fo  it  is  of  lord  and  tenant,  the  wife  that  is  endowed  (hall  be  at- 
tendant for  the  due  fervices,  but  if  any  fervices  be  incroached, 
although  the  incroachment  (hall  bind  the  heir,  yet  the  wife  (haB 
be  contributary,  but  for  the  fervices  of  right  due*  Co.  Lift*  241.  a. 

I  269  ]  (F.  a)     Ex  Aflenfu  Patris,  &c. 

•  The  orf-  I  •  A  N  infant  being  in  ward  at  the  age  of  1 8  years  tool  feme  by  af- 
ginal  has  the       «**•  font  of  his  guardian ,  and  endowed  her  ad  oflium  ecclejia ;  it 

ArTr!"^  wa3  ^judged  a  good  endowment  though  the  baron  died  before  the 

(not),  which  the  age  of  21,  becaufe  he  *  was  pafled  the  age  of  14,  and  that 

is  not  fcnfe,  the  marriage  was  with  confent  of  his  guardian*     Fitzh,  Dower, 

&?»  P1'  *97.  «tes  Pafch.  9  H.  3. 

be  raifprinted* 

CcLitt.  36.  2.  Aflignment  of  dower  ex  aflenfu  patris,  this  fhall  be  by 
The  LifT  ^ee(*  >  ^or  °therwife  the  franktenement  of  the  father  cannot  pafs, 
•u*bt  to  and  aflent  lies  not  in  averment  but  in  fpecialty,  and  here  frank* 
kavttdttd  tenement  pajfes  without  livery  of  feifin  j  quod  nota*  Br.  Do.wcr, 
tt£t  Pi-  7-  cites  40  E.  3.  43. 

proving  bit  offnt  and  confent,  for  his  freehold  ft  a}  I  be  bounden  thereby,  and  livery  and  feifin  (ball  nee 
be  made  thcjeoi,  and  the  father  may  well  make  fuch  a  deed  unto  his  fon's  wife,  &c.  and  yet  in  ancient 
books  fuch  afloat  and  confent  has  been  tried  by  proofs,  but  the  law  is  contrary  at  this  day.  Perk* 
t.  44ft. 

-f-  Co.Litt.       3.  In  the  fame  manner  as  there  is  dower  ex  aflenfu  patris,  in 
35.  b.  s.  P.  the  fame  manner  and  form  there  is  dower  f  ex  aflenfu  matris, 
iVgood?— r    mutatis  mutandis.     Perk.  f.  441. 
s.  P.  4.  But  there  is  no  dower  ex  ajfenfu  fratris  nee  confangmneu 

YtU—°'  Ibid' 

The  laft  5*  &uc&  endowments  ought  to  be  made  immediately  after  affiance 

edition  of  made  betwixt  them  at  the  church  door,  or  in  the  church,  if  the 
?/?'?,I5°"  marriages  are  ufed  to  be  in  the  church,  &c.     Perk,  f.  442, 

9  H.  3.  Dower,  19.  and  18  E.  a.  Dower,  167.  Contra.  ButjDower,  19.  is  neither  the  S.  C.  nor 
the  S.  P.  and  Dower,  167.  it  the  S.  C.  of  8  E.  2.  and  (blikewife  is  pi.  168.  but  neither  of  them  ii 
S.  P.  But  Dower,  191.  cites  Trin.  9  H.  3.  and  is  that  on  iBue  as  to  the  aflent  of  the  mother,  Ac* 
it  was  found  againft  the  demandant,  by  which  (he  was  barred.  But  Dower,  134.  cites  29  £.  3.  is  an, 
inference  drawn  from  that  cafe,  via.  that  a  man  cannot  endow  his  feme  ex  aflenfu  of  any  other  than 
his  father  j  for  that  flic  ihall  not  have  writ  of  dower  ex  aflenfu  con&nguinei. 

%  Fit*h.  r5.  And  yet  it  has  been  holdcn  in  ancient  books,  that  where  the 

pI^iTq's  P.  fm  *s  ^r  aPParen*  unto  n*8  father  (and  fo  he  ought  to  be,  for 

cites  anno  "  fuch  endowment  made  unto  the  wife  of  the  fecond  fon  is  nothing 

»H.  v—     worth),  %  'f  ne  marries  ogainfi  his  father's  will,  and  afterwards 

(L)  s."p!°"  w'thin  eight  weeks  after  the  marriage,  the  fame  fon  endows  bis 

wife  9  with  the  ajfent  of  his  father,  of  the  lands  and  tenements  of 

the  father,  &c.  it  was  holden  that  the  fame  was  a  good  en* 

dowment,  &c.     Perk,  f.  443 • 

Litt.  f.  40.       7.  Where   the  endowment  ex  aflenfu  patris,   Tel  matris,  is 

!/*  C°    b.  800c*  an<*  ^uffic'ent  *n  *aw>  the  wife  of  the  fon  immediately  after, 
S.Vf3S'       the  death  of  herhufband,  in  the  life  of  the  hujband's  father ',  may 

enter 
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enter  into  the  faiye  lands  fo  affigned  unto  her  in  dower,  Sec* 
Perk.  f.  444. 

8.  So  if  the  fon  endows  his  wife  with  the  aflent  of  the  father, 
of  lands  of  tie  father  which  he  held  jointly  in  fee  with  ajlranger  at 
the  time  of  his  affent,  &c.     Perk.  f.  446. 

9.  So  (hall  it  be  if  fuch  endowment  be  made  of  lands  or  tene- 
ments which  the  father  holds  for  the  term  of  his  life,  at  the  time  of 
fuch  endowment.     Perk.  f.  446. 

10.  But  if  the   father  had   been  feifed  in  tail  of  fuch  lands 
whereof  fucn  endowment  is  made  at  the  time  of  his  aflent,  &c. 
hejhall  be  bounden  thereby  during~his  life  ;  but  the  iffue  in  tailjhall   [  270  J 
not  be  bound  thereby,  nor  a  woman  who  has  title  to  have  dower 

of  the  fame  land  before  the  aflent,  &c.  As  the  father's  wife 
which  he  had  at  the  time  of  the  aflent,  nor  any  granger  who  have 
ancienter  title  to  the  fame  land,  &c.  (hall  be  bound  by  fuch  en- 
dowment or  aflent,  &c.     Perk.  f.  447. 

1 1.  If  there  be  father  and  fon,  and  the  father  is  feifed  of  land  in 
fee  with  his  wife  in  the  right  of  his  wifey  and  Hit  fon  endows  his  wife 
of  the  fame  land  with  the  affent  of  the  father,  and  Hit  fon  dies,  living 
bis  father,  the  fon's  wife  (hall  not  have  dower  of  this  land  againft 
the  father,  yet  the  father  may  make  feoffment  of  the  fame  land 
during  the  coverture  between  him  and  his  wife,  and  it  (hall  be 

!;ood  againft  him $  and  it  has  been  faid,  that  it  is  becaufe  that  in 
iich  cafe  the  hufband  does  prefently  difmifs  himfelf  of  the  pot 
feffion,  but  in  the  other  cafe  he  remains  feifed  of  the  fame  land 
during  the  coverture,  and  in  the  right  of  his  wife ;  and  when 
this  matter  appears  unto  the  Court,  the  Court,  who  is  a  third 
perfon,  (hall  ouft  the  fon's  wife  of  her  dower,  becaufe  otherwife 
the  Court  (hould  do  wrong 'unto  the  wife  of  the  father,  &c. 
Tamen  quaere,  for  that  the  father  cannot  plead  fuch  matter; 
but  if  it  be  in  an  a£Hon  in  which  refceit  lies,  if  the  wife  be  re- 
ceived upon  the  default  of  her  hufband,  .(he  may  plead  this  mat- 
ter, &c.  yet  notwithftanding  that  (he  is  received,  it  feems  thatf 
upon  the  matter  of  law,  the  fon's  wife  (hall  have  the  dower 
which  was  affigned  unto  hgr  by  her  hufband  with  the  aflent  of 
his  father,  &c.  [during  the  coverture].     Perk.  f.  448. 

1 2.  Writ  of  dower  ex  affenfu  patris  lies  as  well  againfl  the 
guardian  as  againft  the  tenant  of  the  freehold*     F.  N.  B.  150. 

13.  If  the  fon  endows  his  wife  at  the  age  of  f even  years  ex  affenfu 
patris,  if  (he  before  the  hufband  attain  to  the  age  of  nine  years t 
the  dower  is  good  ;  but  otherwife  it  is  of  an  original  abfolute  difa- 
kiiity.     Co.  Litt.  33.  a. 

14.  Tenant  for  life  of*  carve  of  land,  the  reverfion  to  the  father  Perk.f.445. 
in  fee*  The  fon  and  heir  apparent  endows  his  wife  of  the  carve  St  f  •  cXtet 
by  the  aflent  of  the  father.  The  tenant  for  life  dies.  The  hufband  J^\m  ^ 
dies.  The  reverfion  was  a  tenement  in. the  father,  and  yet  this  is  — F.  N.  B*. 
no  good  endowment  ex  affenfu  patris,  becaufe  the  father  at  the  'SO'-fA) 
time  of  the  aflent  had  but  a  reverfion  expe&ant  upon  a  freehold,  ^  netTedi. 
Whereof  he  could  no;  have  endowed  his  own  wife,  and  though  tioo  cites 

tenant 
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4  £•  5-        tenent  for  life  died,  living  the  hufband,  jet  qucd  ah' initio  mn  valet 
kntTe.1*!  tra&u  t"*poris  twn  convalefcet.     Co.  Litt.  35,  a. 
34.  sod  Ferlu  86.  [which  is  the  fane  cafe  as  cited  above]. 

S.  P.  per  j  j.  The  younge/l  forty  and  heir  apparent,  cannot  endow  his 

3  r«.  38#  w^e  cx  affenfu  patris  of  lands  whereof  the  father  is  feifed  in  fee, 
a*  HiiL  *  of  the  nature  of  borough  Englifh,  becaufe  the  father  may  have 
54  ^»-  another  fon,  and  rfien  the  hufband  is  not  heir  apparent,  and  it  is 
ftatctift*  m  refpe&  of  the  conftant  and  perpetual  appearance,  that  the  fon 
use*  and  heir  apparent  may  endow  his  wife  of  his  father's  land*    And 

fo  it  is  of  lands  in  gavelkind,  and  this  is  the  reafon  that  dower  ex 
aflenfu  fratris,  or  confanguinei,  is  not  good ,  for  that  although 
he  is  heir  apparent  at  that  time)  yet  for  the  common  poflibiiity  that 
he  may  have  ifTue,  and  every  iflue  that* the  brother  or  coufin 
fhould  have  afterwards  (hall  exclude  him,  he  is  no  fuck  heir  ap- 
parent as  the  law  intends ;  fo  it  muft  be  fuch  a  fon  and  heir  ap- 
parent as  muft  continue  an  heir  apparent.     Co.  Litt.  35.  b. 

16.  Though  the  freehold  and  inheritance  is  in  the  father,  yet 
in  refpelt  of  the  conftant  and  perpetual  appearance  of  the  heir, 
tie  heir  apparent  does  endow,  and  die  father  does  but  affent ;  and 

[  271  ]  therefore  where  the  father  did  endow  the  wife  of  bis  fon  and  heir 
apparent,  that  endowment  was  held  void,  becaufe  the  hufband  in 
that  cafe  muft  endow,  and  the  father  affent.     Co.  Litt,  35.  b. 

17.  If  a  man  endows  his  wife  ex  ^flenfu  patris,  and  the  huf- 
band dies,  the  wife  may  enter,  or  have  a  writ  of  dower,  though 
the  father  be  living*     Co.  Litt.  35.  a. 

Fiuh.Dow-  18.  If  a  wife  be  endowed  ex  aflenfu  patris,  and  the  hufband 
*!>  ^*  *&•  dies,  the  wife  has  election  either  to  have  her  dower  at  the  common  law, 
ia  E.  a.  '  er  fX  */fcnfu  patris ;  if  fhe  bring  a  writ  of  dower  at  the  common 
S.  P.  law,  and  count,  albeit  fhe  recover  not,  yet  fhe  (hall  never  after 

claim  her  dower  ex  aflenfu  patris.     Co.  Litt*  145.  a* 

(G.  a)     De  la  pluis  beale. 

I.  iN  dower,  the  tenant  vouched  the  heir  of  the  baron  in  ward  if 
*  the  demandant  for  caufe  of  nurture,  and  fit  forth  deed  of  the 
anceftor  of  the  infant,  and  he  was  compelled  to  plead  in  bar,  becaufe 
now  the  feme  may  endow  herfelf of  the  befl  part,  becaufe  guardian  by 
nurture  is  always  intended  focage  tenure,  upon  which  tenure  this  en- 
dowment of  the  befl,  &c.  lies.     Br.  Dower,  pi.  42.  cites  21  E.  3. 30. 

2.  Contra  of  tenure  in  chivalry,  and  therefore  fhe  was  barred* 
Br.  Dower,  pi.  42.  cites  2  E.  3.  30. 

3.  If  there  be  lord,  mefne,  and  tenant,  and  the  tenant  holds  of  tie 
mefne  by  3*/.  and  the  mefne  holds  over  by  20 d.  and  the  tenant  totes  a 
wife,  and  the  mefne  releafes  unto  the  tenant  all  the  right  which  he  hos 
in  the  tenancy,  &c.  and  the  tenant  dies,  and  his  wife  is  endowed  by 
the  heirs  of  the  third  part,  of  the  tenancy,  fhe  fhall  be  attendant  unto 
him  by  \  d,  and  not  by  the  third  part  of  the  20 d.  becaufe  that  fhe 
fhall  be  endowed  of  the  be  ft  poiTdlion  which  her  hufband  had 
during  the  coverture,  &c«     Perk.  f.  428. 

4.  if 


1 
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4*  If  the  hufband  has  a  bailiwicb,  &c.  or  a  fair,.  &c.  as  appendant 
unto  bis  manor  within  the  lame  precinft,  of  which  manor  the 
hufband  was  feifed  in  fee  daring  the  coverture,  and  held  the 
fame  in  focage*  now  if  the  wife  be  endowed  of  the  moiety  of  the  manor 
by  the  cufiom,  Jhe  Jbatt  have  the  profit  of  the  moiety  of  tie  bailiwicb, 
&c.  or  of  the  fair  as  appendant  unto  the  moiety  of  the  manor  ; 
but  quaere  if  the  bailiwick  or  fair  be  difappendant  in  fee  from  the 
manor  after  the  death  of  .the  hufband,  and  before  the  endowment, 
whether  (he  lhall  then  have  the  moiety  of  the  profit  of  the  baili- 
wick  or  fair,  &c»  But  it  feems  (he  (hall  have  the  fame,  becaufe 
fhe  fliall  be  endowed  of  the  beft  pofleflion  which  her  hufband  had 
during  the  coverture  or  marriage,  &c.    Perk,  f.  436. 

5.  Where  judgment  is  given  in  a  writ  of  dower  that  the  demand- 
ant jbali  be  endowed  de  la  pluis  beale,  fhe  may  take  her  neighbours, 
and  in  their  prefence  endow  herfelf  by  metes  and  bounds  of  the 
faired  part  of  the  tenements  which  fhe  hath  as  guardian  in  foc- 
age, to  have  and  to  hold  for  term  of  her  life,    Litt.  f.  49. 

tf.  A  woman  guardian  in  focage  bringing  a  writ  of  dower  agatn/l  Litt*  1*.  4?. 
guardian  by  bnigbfs  fervice  (before  12  Car,  2.  24.),  fhould  upon  Oo-Utt.jS. 
his  pleading  the  whole  matter,   have  been  adjudged  to  endow  ud^tZ\„ 
herfelf  de  pluia  beale,  i.  e.  that  is  the  faireit  of  the  focage  land*  has  title  of 
But  fuch  dowment  could  not  be  without  judgment ;  if  the  focage  d?we|V)c^ 
land  were  not  fufficientfor  her  whole  dower,  jhefiould  retain  for  part,  J,  guardian 
and  recover  againfi  the  guardian  in  chivalry  for  the  other  part.     After  in  focage  by 
judgment  as  aforefaid,  *  whether  in  the  king's  court  or  the  lord's,  Jf^TLj 
the  wife  fhould  in  the  prefence  of  her  neighbours  have  endowed  Lot  as  right- 
herfelf  of  the  beft  of  the  land,  which  fhe  held  as  guardian  in  foe-  ft)  sw- 
age by  metes  to  hold  it  for  life.     Hawk.    Co.  Litt.  55.  fiuitca- 

dow  herfelf  de  la  ploii  bcalej  fog  this  is  in  a  judgment  given  in  the  king's  court.     5  Rep.  30.  b.  3 1 .  a. 
in  Coulters  cafe. 


(H.  a)     By  Cuftom. 

!•  TN  affife  the  tenant  faid^  that  the  land  is  within  the  manor  of  D. 
*  in  which  is  the  fee  of  L*  where  the  ufage  has  been  time  out  of 
mind,  that  the  feme  fball  have  the  whole  in  dower  dumfolaft,  and  if 
fhe  marry  that  Jhe /ball  forfeit  it,  and  admitted.      Br.  Cuftoms, 
pi.  67.  cites  25  Afl.  11. 

2.  Vill  which  is  not  a  borough  or  incorporated  may  have  a  F.N.B.150. 
cuftom  that  the  feme  fliall  be  endowed  of  the  whole%  as  in  gavelkind  'P^  Si  Pm 
and  others.     Br.  Cuftoms,  pi.  72.  cites  21  £.  4.  53,  54* 

3.  In  fome  boroughs  by  cuftom  (he  (hall  have  for  her  dower  in  fome 
vll  the  tenements  which  were  her  hufband's.     Litt.  f.  166.  ftXha^e 

,        the  whole  or  half  dum  foia  k  cafta  vixer  it,  and  the  like.    Co.  Litt.  in.  a. 


4.  The  cuftom  of  Kent  is,  that  the  wife  (hall  be  endowed  of  C0.Litt.33. 
the  moiety  of  gavelkind  land,  and  (hall  lofe  her  dowry  if  {he  marry  \\  ^p/Jj" 
again ;  three  juftices  held  the  plea  good,  and  that  (he  had  not  s,  p.  ad- 
ele&ion  to  be  endowed  of  the  third  part  at  die  common  law,  but  i«*^  »c- 

was 
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eor<fingiy.     was  tied  to  the  cuftom;    but  Anderfon  e  contra.     Mo.  260. 
S?;!;8*5*  P*-4o8.  Pafch.  50EHZ.  Anon. 

Pafch.  4EKZ.  C.  B.    Davis  v.  Sclby.  Le.  133.  pi.  182.  Hill.  30  Elir.  C.  B.    Hunt  y.  Gil- 

bum.  S.  P.  adjudged  accordingly.— —Cro.  E.  121.  pi.  II.    S.  C.   held  accordingly.— 
Gouldib.  208.  pi.  13*  Hum  v.  Auftin.  S.  C 

5.  If  a  cuftom  be  that  a  feme  fliall  be  endowed  of  a  moiety  of  the 
lands,  yet  ihcjball  not  be  endowetf  of  the  moiety  of  a  fair  held  on  the 
fame  land  1  perNewdigate  J.  2  Sid.  139.  Hill.  1658.  B.R. 


(I.  a)     Quarantine* 

Sb*  mall  re-  i.  Mag.  Chart a3  CT*H E  widow /hall  have  her  dower  and  quareth 

nam  there  ^  ff%  ^  cap%  ^  J.  tiM  fa  tfo  ^J  foyfe  if  it  be  not  a  Caftle,  Mid 
cfwhjc^dw  *f**  be,  a  competent  houfe  Jball  be  provided  until  her  dower  is  a/ftgned, 
day  of  hit      and  Jbe  Jball  have  in  the  mean  time  her  reafonable  ejlevers  of  the  com* 

death  is  ac.  m>n  afJJ  fa  A^/  jfave  a  ^J  ^^  0f  tfo  ^^  Qf  for  ^^^  aL 
counted  the     r        j   r     1      Ji  »•  1  i-     J     •  +J  *  n 

Gi&  j  and  iffgned  for  her  dower,  wbtch  were  his  during  coverture >  except  Jbe  wax 
vtcn  her       endowed  with  lefs  at  the  church-door. 

bufbaitets 

death  fie  departs  from  her  houfe,  Jbe  cannot  return  again  within  the  40  days.  2  Inft.  17.— 
Hob.  153.  per  Hobart  Ch.  J.  cites  D.  76.  Mich.  6  E.  6.  [b.  pi.  32.  Kettillfby  v.  KettilUby.] 
—  -  If  tlie  widow  be  ho|den  from  her  quarantine,  fhe  (hall  have  her  writ  de  quarentioa  habe&da  co 
the  meriff,  by  virtue  of  which  writ  the  fheriff  may  make  a  procefi  againft  the  defendant  retnrnaoU 
•  within  two  or  three  days,  and  may  and  ought,  if  no  juit  caufe  be  (hewn  againft  it,  fpeedifj  to  put  btr 
into  foffcjpon.     %  Inft.  16,  17. 

By  a  caftle  in  this  ftatute  it  is  intended  one  that  is  fortified  and  maintained  for  the  defence  of  the 
realm,  and  not  a  caftle  in  nam  for  the  habitation  of  the  owners  j  but  thifc  muft  be  of  a  houfe  whereof 
fbe  is  dowable.    2  loft.  17. 
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Co.Lit£  32.  2*  If  flic  marries  within  the  40  days  flie  lofes  her  quarantine; 
for  then  her  widowhood  is  paft,  and  the  quarantine  is  appro- 
priated to  the  widow's  eftate.     2  Inft.  1 7. 

3.  The  word  ef overs  in  the  Jfatute  is  taken  for  -fuftenanee. 
2  Inft.  17.  And  Lord  Coke  there  fays,  that  there  is  an  opinion 
in  the  books  [and  in  Marg.  cites  19  H.  6.  14.  b.  and  Regift.  175.] 
that  the  widow  cannot  kill  any  of  the  oxen  of  the  hufband's  whilft 
fhe  remains  in  the  houfe ;  but  obferves,  that  the  Regifter  fays, 
quod  interim  habeat  rationabilia  eftoveria  de  bonis  eorundem  ma- 
ritorum,  which  Lord  Coke  fays,  feems  to  be  an  expofition  of  this 
branch.  And  that  in  this  cafe  it  feems  to  contain  meaty  drink,  gar- 
ments, and  habitation,  though  when  retrained  to  woods,  itfgnifiet 
houfe-bote,  hedge-bote,  and  plough-hot e*     2  Inft.  17,  18. 

4.  Widow  for  40  days  next  after  the  death  of  her  baron  is  by 
the  law  allowed  her  quarantine  to  live  in  the  houfe  of  her  baron, 
and  to  be  fuftained  with  vi&uals  there,  and  not  for  any  longer 
time.    PeroinuesJ.    Jenk.284.  pi.  18. 


(K*  a)     Againft  whom  Dower  lies. 

I,  tN  dower  the  tenant  vouched,  and  the  vouchee  vouched  the  heir 
\  *  of  the  baron  of  the  demandant;  the  demandant  Jbewed  thai 
the  heir  had  ajfets  by  defcent  in  the  fame  county*  The  demandant 
(hall  not  recover  againft  the  heir,  but  againft  the  tenant  only ; 
for  there  is  no  immediate  privity  between  the  heir  and  her  ;  for 
(he  (hall  recover  againft  the  heir,  only  when  the  tenant  in  demefne 
vouches  him.  9  Rep.  17.  b.  per  Cur.  in  Bedingfield's  cafe, 
cites  18  E.  3.  36.  b. 

2.  Writ  of  dower  does  not  He  againft  a  guardian  infocage,  as  it  Co.Lfot.  %%. 
lies  againft  a  guardian  in  chivalry,  therefore  the  endowment  is  dif*  a*  s* p* 
feifin ;  qu&re  inde.     Br.  Dower,  pi.  63.  cites  29  AfT.  68. 

3.  Dower  (hall  be  brought  againfi  the  guardian  where  the  infant  C0.Litt.35* 
is  in  ward,  and  not  againft  the  infant,  becaufe  the  guardian  has  in-  *•  *•  *** 
terefl*    Br.  Dower,  pi.  20.  cites  46  E.  3.  19. 

4.  In  ravifhment  of  ward  it  was  agreed  that  writ  of  dower  may 
be  brought  againft  the  baron  alone,  where  the  baron  is  poffeffed  of  a 
ward  in  jure  uxoris,  and  the  feme  mother  of  the  infant  demands 
dower  ;  for  in  writ  of  dower  againft  guardian  vouchq^does  not 
lie.    Br.  Dower,  pi.  23.  cites  48  E.  3.  20. 

5.  But  right  of  ward  fliall  be  againft  both;  for  there  voucher 
lies.     Br.  Dower,  pi.  23.  cites  48  E.  3.  20. 

6.  Where  there  were  grandfather •,  father,  and  /on,  and  the 
grandfather  held  of  the  king  ;  the  father  took  feme  ,•  the  grandfather 
died;  the  father  had  ijfue  and  died  before  office  found,  and  before  any 
entry,  and  after  an  office  was  found  for  the  king,  that  the  grandfather 
was  feifed,  and  diedfeijed,  and  held  of  the  king,  and  that  he  had  ijfue, 
who  bad  ijfue  him  who  now  is  heir  and  within  age,  by  which  the 
Idng  fttftd  and  committed  the  ward  durante  minore  atate,  and  the 

feme  of  the  father,  fin  of  the  grandfather,  brought  writ  of  dower    [  274  1 
againft  the  committee,  and  the  committee  demurred  upon  the  mat- 
ter.   Br.  Dower,  pi.  66.  cites  1  H.  7,  17. 

7.  Writ  of  dower  lies  againft  the  committee  of  a  ward,  and  he 
may  have  aid'of  the  king.  Br.  Dower,  pi.  66.  cites  4  H.  7.  I. 
per- Vavifor,  who  vouched  15  E.  3. 

8.  Where  the  tenant  pleads  in  bar  of  dower,  and  demands  judg* 
mentfi  atlio,  there  though  the  action  does  not  lie  againft  the  com- 
mittee, yet  by  this  conclufton  the  defendant  has  loft  his  advantage,  and 
fo  quacunaue  via  the  a&ion  lies  well.  Br,  Dower,  pi.  66% 
I  H.  7.  17.  per  Brian. 

9.  A  grantee  of  a  rent  in  fee  takes  wife ;  the  grantee. releafes  to 
the  tertenant  and  dies ,«  his  wife  ought  to  bring  her  writ  of  dower 
againft  the  tertenant,  for  he  is  to  pay  the  rent,  and  there  is  no 
other  againft  whom  the  writ  of  dower  may  be  brought.  So  in  the 
cafe  of  the  reletfe  of  the  mefne,  or  fore-judger  of  the  mefne  by  the 
tertenant ;  where  dower  is  brought  by  th4  wife  of  the  mefne,  it 
ought  to  be  againft  the  tertenant*    Jenk.  4,  5.  pi.  6. 

10.  But 
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10.  But  where  a  grantee  of  a  rent  in  fee  dies,  and  his  wife  if 
dowable,  (he  ought  to  bring  her  writ  of  dower  againjl  the  heir  tf 
the  grantee,  and  not,  againft  the  tenant  of  the  laud;  for  he  (the 
grantee)  k  the  true  tenant  of  the  rent ;  in  the  other  cafes  the  rent 
ft  extincSt ;  in  this  laft  cafe  it  is  not*    Jenk.  5.  pL  6. 

(L.  a)     Writ  and  Abatement. 


By  the  <**•-  I-  Wefim.  I.  cap.  49.  TN  a  writ  of  dower  (undt  nihil  bnhet)  the 
mom  law,  if  3  E.  I.  **    writ  Jball  net  abate  by  the  exception  of  the 

Itvpttdpart  tenan*%  that  fie  has  received  her  dower  of  another  before  the  writ  pur- 

tf  her  dower  chafed,  unlefs  he  can  fbew  that  fie  received  part  of  her  dower  *  of 

from  any  himfelf,  and  in  the  \fatne  town  before  the  writ  purcbafed. 

could  not  recover  the  rtfdut  unleft  by  writ  of  right  of  dower.     *  Inft.  l6x.  in  principio,  cites  Brad, 
lib. 4.  fol.t3ii.k. 

{  Th'u  is  mifprinted  for  (31 1.  b.)  and  is  in  lib*  4.  cap.  13.  f.  15. 

4  Firft,  It  muft  be  of  the  fame  tenant,  and  not  of  another,  though  it  be  in  the  same  town ;  as  if  dig 
bujband  enfeoffs  A*  ofWbiteaertt  and  B.  of  Blaekacre,  both  in  Dale,  and  the  wife  receives  dvwer  of  A* 
fi>e  notwttnftaoding  JbsH  have  a  writ  of  dower  ( trade  inb'xl  habet  J  againft  B.  by  the  express  purview  of 
this  a&,  for  be  it  not  the  fame  tenant  of  whom  me  received  her  dower     2  Inft.  *qs. 

*dly,  If  A.  bavins  a  wife  does  enfeoff  tbt  bufband  of  one  acre%  and  the  wife  of  another,  tnd  both  m 
Dale  j  A.  dies ;  the  huftand  afiigns  dower  of  his  acre,  yet  does  the  writ  of  dower  (undc  nihil  habet) 
lie  again*  the  huiband  and  wife,  for  they  are  not  the  fame  tenant.    %  Inft.  16a. 

jdly,  If  the  baron  be  fetfed  of  BUckgcre  and  Whktacre  in  Date,  and  after  the  overture  makes  a  leap 
for  lift  of  Blaekacre,  and  grants  Wbiteacre  and  tbereverfion  of  Blatkacrc  to  A*  and  bis  heirs,  to  whom 
attornment  be  mode,  and  diet,  the  wife  receives  dower  of  A.  of  Wbiteacre,  and  after  the  leffet  fir 
lift  dies,  the  wife  JhaJI  have  a  writ  of  dower  fwnde  nihil  babet)  to  be  endowed  of  Blaekacre.  For 
although  it  be  againft  the  fame  tenant,  and  in  the  fame  town,  and  before  the  writ  purchased,  whi  h  are 
the  three  points  required  by  this  act,  yet  is  there  another  property  neceuarily  implied,  and  that  is, 
that  he  be  fuch  a  tenant  of  both  the  one  Jand  and  the  other  at  the  time  of  the  receipt  of  the  dower,  aa 
me  might  hare  had  her  writ  of  dower  (undc  nihil  habet)  againft  ham,  of  both  which  me  could  not  have 
in  this  cafe,  in  refpeg  the  kflee  for  life  was  tenant  of  the  freehold  at  that  time,  and  to  no  default  of 
her.    %  Inft.  »6*. 

f  A  writ  of  dower  (wide  nihil  habet)  doe*  he  han  hamlet,  but  yet  If  the  demandant  had  received 
dower  out  of  the  hamlet,  and  in  the  fame  town,  the  writ  shall  abate ;  otberwife  it  is,  though  it  he  in 
the  fame  pnrUh,  if  it  be  in  another  town,  for  the  words  of  the  fUtutc  be,  en  mefine  Je  vilJe.  %  Inft.  *6j. 

[  a7S  1  *•  I*1  writ  °f  dower  affigned,  it  is  no  plea  to  the  writ  to  fay  that 
the  demandant  is  fetfed  of  parcel  of  her  dower  of  this  fame,  &c.  Bnt 
it  is  good  in  common  writ  of  dower.  Thel.  Dig.  148*  lib.  11. 
cap.  35.  f.  a,  cites  Mich.  9  E.  2.    Brief,  813.   Britton,  ca.  109* 

3.  In  dower,  the  tenant  pleaded jointenancy  by  fin*  with  one  Tho* 
and  the  demandant  fold,  that  after  this  fine  her  baron  was  fifed  and 
enfeoffed  the  tenant,  aiid  fo  he  is  fole  tenant,  and  iffue  taken  there- 
upon, and  found  for  the  demandant,  by  which  (he  recovered. 
But  it  was  faid,  that  all  might  be  reverfed  in  B,R,  Thel,  Dig*  226, 
lib,  16.  cap.  7.  i.  8.  cites  3  £.  3.  It.  North.  Maintenance  d* 
Brief,  14. 

4.  Driver  in  N.  and  the  tenant  Jays  that  H.  is  a  hamlet  of  N. 
judgment  of  the  writ,  this  is  a  good  plea  ;  [but']  if  he  brings  anom 
ther  writ  in  N.  the  tenant  fiatt  not  fay  that  there  are  two  JV.V,  and 
none  without  addition*    Br.  Brief,  pi.  540*  cites  3  E.  3. 

5.  In  dower  of  the  third  part  of  a  manor,  where  the  tenant 
pleaded  nontenure  of  parcel,  the  demandant  was  received  to  maintain 
that  he  was  fully  tenant  of  her  demand,  mtwithfiand'tng  that  nonn 

tenure 
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tenure  ought  not  to  be  alleged  in  writ  of  dower,  &c     Thel.  Dig.  226. 
lib.  16.  cap.  7.  f.  11*  cites  4E.  3.  159.  Quaere. 

6.  Where  a  fetne  takes  a  manors  in  allowance  of  all  her  dower  of 
the  tenements  of  her  baron,  the  writ  of  waftefball  be  brought  againft 
her  at  tenant  in  dower,  and  not  as  leffee  for  life, '  as  well  by  the  heir 
ef  the  baron  as  by  a  ftranger ;  but  otherwife  it  is,  if  upon  debate 
bad  between  her  and  him  in  reverfion  (lie  receives  the  manor  by 
accord  of  the  leafe  of  him  in  reverfion  to  releafe  her  a&ion  of 
dower.    TheL  Dig,  170,    lib.  11.   cap.  52.   f.  9.    cites  Pafch. 

7.  In  dower,  the  demand  was  as  to  parcel  of  the  tnoiety,  and  of  the 
third  part  of' the  refidue,  and  the  tenant  would  have  compelled  the 
demandant  to  (hew  caufe  why  he  demanded  the  moiety,  but  be- 
fore caufe  (hewn  the  tenant  pleaded  to  the  refidue  in  abatement,  that 

Jhe  bad  received  parcel  of  her  dower,  and  iflue  thereupon  taken,  and 
after  the  demandant  would  not  havefbewn  caufe  of  the  other  demand, 
becaufe  the  tenant  had  pleaded  to  the  writ  for  the  refidue,  &c. 
Yet  jhe  was  compelled  by  the  Court  to  (hew  caufe,  or  to  amend  her 
demand.  TheL  Dig.  88.  lib.  io.  cap.  1.  f.  11.  cites  Hill. 
7  E.  3.  308.  Dower,  102. 

8.  In  dower  unde  nihil  habet,  it  was  pleaded  to  the  writ,  that  the  te- 
nant him/elf  had  afjigned  her  dower  to  the  demandant  in  the  fame  vill 
of  which  the  demandant  was  fifed ,  the  demandant  replied,  that  at  the 
time  of  his  qffignment,  the  tenant  was  not  feifed  of  the  tenements  ef 
which  dower  is  now  demanded,  but  one  A*  then  held  them  for  term  of 
his  life,  the  reverfion  expeElant  to  you,  and  fo  ihefe  tenements  are 
come  to  you  after  the  death  of  the  faid  A:  &c.  Judgment  of 
this  writ  be  not  good  enough ;  upon  which  the  tenaut  was  put  to 
anfwer  over*  Thel.  Dig.  225.  lib.  16.  cap.  7.  f.  3.  cites  Mich. 
2  E.  2.  Dower,  124.  and  Hill.  12  E.  3.     Dower,  86. 

9.  In  dower  by  feveral  praecipes,  the.  name  of  one  of  the  te* 
nants  was  left  out  in.  this  claufe,  unde  queritur,  and  alfo  in  the 
furamons,  by  which  it  was  abated  againft  all.  Thel.  Dig.  94. 
lib.  to.  cap.  6.  f.  3.  cites  Hill.  12  E.  3.  Brief,  671. 

10.  But  in  dower  unde  nihil  habet,  J eyin  of  parcel  of  her  dower  Seifin^fpar^ 
in  the  fame  vill  is  a  good  plea.     Thel.  Dig.  148.  lib.  1 1.  cap.  35.  eel  of  her 

C  2.  cites  7  E.  3.  308.  Mich.  2  E.  2.  Dower,  124.  and  12  E.  3.  J0""*?/*- 

Power,  86.  m(U*i* 

writ  of 
tower  by  the  ftatute  tf  Weftm.  i.  cap.  49.   without  faying  that  it  ivof  the  afftgment  of  the  tenant. 
Tad.  Dig.  149.  lib.  11.  cap.  35.  f.  21;  cites  Hill.  12E.  3.   Dower,  89.    Quatrc. 

» 

11.  It  was  adjudged  that  in  writ  of  wafte  brought  againft  tenant    [  276  ] 
in  dower,  it  fuffices  to  name  the  feme  by  her  proper  name  and 
fumame,  without  naming  her  by  her  proper  name,  with  that  wife  of 

fucb  a  one*  TheL  Dig.  50.  lib.  6.  cap.  2.  f.  3.  cites  Mich. 
31  £•  3.  Brief,  326.    &.  Pafch.  32  E.  3.    Brief,  295. 

12.  Ill  dower  againft  a « guardian,  the  demand  was  of  the  third 
part  of  a  carve  of  land,  &c.  The  tenant  pleaded  that  the  demandant 
herfelf  is  feifed  of  the  third  part  of  this  carve,  et  non  allocatur  to  all 
the.  writ ;  oecaufe  he  does  not  fbew  bow,ihe  is  feifed,  or  of  whofe 
tffgnment.  or  otherwife*  Sec.  by  which  the  tenant  was  put  to  an- 
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fwcr  to  the  two  parts.    Thel.  Dig.  149.  lib.  11.  cap.  35.  t  Its 
cites  Trin.  39  E.  3.  22. 

13.  In  dower,  the  demand  was  of  the  third  part  of  40/.  rent* 
Br.  Demand,  pi.  47.  cites  44  E.  3.  32. 

14.  So  of  the  moiety  of  rent,  and  not  of  fum  certain.    Ibid. 

Br.  Brief,  15.  Dower  was  brought  againft  the  Earl  of  Warwick,  and  the 

jt.  512.  fprfr  was  de  libero  tenemento  of  J*  W.  her  hujband  in  terra  Gwerr  in 
andfo  the  Wales  >  and  her  demand  was  de  tertia  parte  terra  Gwerr*  and  fo  flie 
demand  of  fuppofes  the  land  of  Gwerr  to  be  in  terra  Gwerr*  and  yet  good  by 
the  thing  in  award#     Br.  Demand,  pi.  i.  cites  47  E.  3.  6 

itfclf  is 
good. 

Br.  Brief,  i6.  So  of  the  manor  of  B*  in  B.    Ibid, 

ft.  512. 

cites  S.  C. 

Br.  Brief,  1 7.  And  where  land  is  in  fore/la  de  K.  which  is  not  of  any  vw,  th£ 

rites5  s?*C      wr^t  ^a^  ^e  precipe  <luod  reddat,  &c.  in  forefta  de  K.  and  nd 

it  &all*  be"     de  forefta.     Ibid. 

in  farefta, 

sad  oot  de  forefta. 

18.  Dower  of  the  third  part  of  10  /.  and  did  not  demand  five 
marks,  and  fo  it  ought  to  be,  quod  nota.  Br.  Demand,  pi.  51. 
cites  11  H.  4.  83.  % 

19.  In  dow^r,  the  demandant  demanded  the  third  part  of  a  gar* 
den  ;  for  the  writ  is  general  rationabilem  dotem  fuam  qtue  ei  continpt 
de  libero  tenemento  J.  B.  viri  fui  in  N.  &c.  Per  Marten,  the  de- 
mand is  good,  becaufe  the  writ  has  paned  the  Chancery;  but 
note  that  this  term  is  not  in  the  writ,  but  only  libero  teneinento, 
&C.  and  the  opinion  of  the  Court  was,  that  the  writ  was  good  as 
in  aflife,  by  which  the  tenant  demanded  the  view,  &c.  Br.  De- 
mand, pi.  8.  cites  8  H.  6.  3. 

20.  In'  wajl  it  was  agreed  by  the  opinion  of  all  the  Court,  that 
a  feme  fhall  be  endowed  of  a  villein  appendant  in  grofs*  and  the 
writ  fhall  be  de  libero  tenemento*   Br.  Dower,  pi.  9 1 .  cites  2  H.  6.  1 1. 

21.  Dower  of  the  moiety  by  cujlom  the  writ v  /ball  be  general*  and 
*           fhall  have  fpecial  declaration  of  the  cuftom  for  the  moiety.     Br.  Ge- 
neral Brief,  pi.  23. 

22.  In  dower  the  demand  was  medietatis  23  acrarum  terra>pr$ 
to  quod  the  land  eft  de  tenura  in  gavelkind*  fecundum  confuetudinem 
ab  antiquo  ufitaf  quod  de  medietate  dotari  debent*  and  did  not  Jay  de 
tempore  cujus  contrar**  &c.  and  yet  good,  becaufe  the  courfe  is  fo, 
and  it  feems  there,  that  {he  fhall  fay  /he  isfole  according  to  the  cuf- 
tom.    Br.  Dower,  pi.  70.  cites  2  E.  4.  17. 

23.  Dower  againft  a  guardian  (hall  be  byname  of  guardian  g 
and  there  it  is  a  good  pica,  that  he  is  not  guardian.  Br.  Dower, 
pi.  94.  cites  9  E.  4.  31. 

[  277  ]         24.  Writ  of  dower  lies  againft  guardian  in  chivalry*  without 

naming  other  guardians  who  have  parcel  of  the  heritage  of  the  heir  ht 

ward*    but  all  the   guardians  fhall  be  jointly  vouched.     TheL 

Dig.  49.  lib.  j.  cap.  23.  f.  1.  cites  Mich.  16  E.  3.  Brief,  657* 

6  25.  Dower, 
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aj.  Dower,  and  made  the  demand  of  two  mills*  Skrene  de» 
jnanded  judgment  of  the  writ;  fcr  where 'flie  makes  demand  of 
two  mills  they  are  only  two  f cites  of  nulls  and  two  tofts,  and  have  ' 
teen  always  in  tie  life  of  tie  baron,  by  which  the  demand  Jball  be  of 
two  tofts,  See.  quod  non  negatur.  Br.  Demand,  pi.  5,  cites 
14  H.  4.  35.  ... 

26.  In  dower  of  tie  third  part  of  the  moiety  of  a  manor,  and  the  % 
.Unant  demanded  the  view,  by  which  the  demandant  made  her  demand 
of  the  third  part  of  the  manor  of B.  fevering  the  other  moiety.  Pigot 
laid,  now  the  demand  fliall  be  of  tie  third  part  of  all  the  acres  and 
refit,  and  yet  good  as  above  per  Cur.  For  where  a  manor  is  parted  '  t  * .. 
between  two  coparceners,  each  has  a  moiety  of  the  manor  J  contra  i% 
feems  where  tie  one  has  all  the  demefnes,  and  the  other  all  the  Cervices^  *  •- 

hut  as  long  as  the  one  has  land,and  fer vices,  and  the  other  like* 
wife,  each  has  a  moiety  of  the  manor.  Br.  Demand,  pi.  10. 
cites  9  E,  4,  5, 

27.  In  dower  if  the  tenant  makes  default  by  which  grand  cape 
ijfued,  the  demandant  fhall  make  his  demand}  for  no  certainty  ap- 
pears before  the  demand  made,  nor  in  afuTe  before  the  plaint, 
Contra  in  praecipe  quod  reddat.  Br.  Dower,  pi.  96,  cite* 
38  H.  6.  1 3. 

28.  A  writ  of  dower  unde  nihil  habet  lies  in  cafe  wh^re  a  womai| 
takes  her  hi)fb?nd,  who  is  fole  feifed  of  lands  or  tenements  to 
him  and  his  heirs  in  fee-fimple,  or  unto  him  and  the  heirs  of  his 
Jxxly,  &£•  or  if  the  huifrand  during  the  marriage  betwixt  him 
<and  his  wife  be  folely  feifed  in  fee  fimple  or  in  fee  tail  of  fuch 
reflate,  ths$  the.iff*e  begotten  betwixt  him  and  his  wife  may  in* 
herit  the  Came,  or  dies  feifed  thereof,  or  be  thereof  diffcik 
«ed  and  dies,  his  wife  (hall  have  a  writ  of  dower  unde  nihil  habet . 
agaiaft  him  who  is  tenant  of  {he  freehold  of  the  land,  or  againft 
him  who  k  guardian  in  knight's  fervice  of  the  land*     F.  N,  B. 

•    29.  Dower,  the  writ  was,  precipe  A*  quod  reddat  E,  Fulliam  ra~  %  B»*»k 
tionabilem  dotemfuam  deterris,  isfc.  dudum  B*  Fulliam  quondam  viri  J^c.3^-' 
Jut,  &c.     Exception  was  taken  to  the  writ,  becaufe  it  was  not  in  /oiwd  to  be 
this  manner ;   praecipe  A.  quod  reddat  E.   Fulliam  que  fuit  uxor  f rTor-  A"d 
B.  Fulliam,  &c.     For  in 'the  beginning  of  the  writ,  fhe  ought  to  jt  does  not* 
be  named  uxor  of  her  hu/band,  &c,  for  that  is  the  name  whereby  vary  in  fubT 
fte  claims  hsr  dower  5  and  flie  ought  to  be  his  lawful  wife,  ?ancc/ ^ 
otherwife  fhe  may  not  claiin  any  dower.     And  the  Court  held  form" in  the 
that  the    wiit   was   ill;    and  that   the  words   in  the  writ   B,  RcgifterU 
Fulliam  quondam  yki  fui,  &c.  are  not  fufliciept,     Qxo,  J,   217.  ^"ftket 
pi.  4.  Hill.  6  Jac.  B.  R.     Fulliam  v.  Harris.  would  not* 

30,  For  the  mod  part  dower  ad  oftiurn  eceUfie,  i*f  ex  ajfenfu  pa-  «n«nd  »*> 
tris,jcnfue  tht  nature  of  a  dower  at  the  copimon  law  /  and  for  thefe  the 

wife  jnay  have  a  writ  of  dower,  although  they  be  certain,  as  for 
the  third  part  at  the  common  law.     Co.  Lkt.  35.  b. 

31.  Although  the  guardian  in  chivalry,  or  the  grantee  of  the  king 
ff  a  ward/hip,  has  but  a  chattel  during  the  minority  of  the  heir, 
*nd  the  woman  (hall  recover  a  freehold  in  her  writ  of  dower,  yet 
after  the  guardian,  as  is  aforefaid,  has  entered  into  the  lapel,  that 
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writ  lies  againfl  him4  and  not  again/l  the  heir  who  is  tenant  of  the 
freehold,  becaufe  the  law  has  trullcd  the  guardian  to  plead  for 
the  heir  within  age*  and  that  is  in  his  cuftody,  and  alio  for  his 
own  particular  intereft,  and  by  this  diverfity  all  the  books  be  re- 
conciled.    Co.  Litt.  38.  b. 
f  17S  J         32.  So  if  the  guardian  dies  the  wife  Jhall  have  a  writ  of  dower 
again/l  his  executors,  and  if  (here  are  two  executors  and  one  of. 
them  alone  takes  the  profits,  the  writ  of  dower  (hall  be  maintain- 
ed againft  him  only.     Co.  Litt.  38.  b. 
Jfoy,  t*6.       '  32*  In  dower  there  was  judgment  by  default,  and  a  writ  of  in- 
ltofcafawv.  </Uiiy  if  the  hufband  died  feifed,  and  of  what  eftate  either  in  fee 
flk  C^faaid     ***  ta^»  and  judgment  was  given  thatjhe  recover,  farV.   and  her  da- 
Accordingly;  ntages  to  60  /.  and  a  writ  of  error  brought,  and  the  record  being  re- 
and  cite*       moved,  the  widow  died;  adjudged  that  the  writ  (hall  not  abate  by 
r^EiU.       ^c  death  °f  the  defendant  in  error,  though  otherwife  by  the 
B.R.  Wil-  death  of  the  plaintiff,  and  thereupon  the  plaintiff  in  error  pro- 
liamsT.        ceeded  and  afligned  errors.     Yelr.  112.    Mich.    5  Jac.  B.  R. 

ST*.  Bromky  »•  Litdcton- 

like  cafe  the  plaintiff  brought  a  new  writ  of  error  quod  coram  vobls  refidet  againft  the  executor,  who 
brought  a  fcr.  fa.  to  hate  execution  of  the  damages,  and  the  party  pleads  that  there  is  rrror  haagiflg 
for  the  damages  j  and  per  Cur.  if  the  plaintiff  in  error  has  afligned  error  according  to  the  courfe  of  tbe 
Court,  then  ihe  plea  it  good,  but  otherwise  if  'he  had  not  afligned  errors.  For  the  fci.  fa.  for  the  da* 
stoayes  is  to  Kaften  him  to  proceed  cum  cfie&u  in  the  error. 

33.  Dower  is  brought  againft  a  guardian  in  chivalry,  pending 
the  ttrit,  the  heir  comes  of  full  age.  The  writ  of  dower  abates, 
for  the  guardianihip  ended  by  tbe  aEl  of  God;  and  the  guardian 

,    has  nothing  of  which  dower  may  be  rendered.    Jenk.  170.  in 
cafe  32. 

34.  A  writ  of  dower  de  reEloria  Isf  omnimodis  deebmj,  without 
Jbewing  the  particulars,  is  good ;  for  the  demand  in  a  writ  of  dower 
'  need  not  be  fo  particular  as  in  other  writs  ;  for  the  demandant  has 

not  the  charters  fo  as  to  be  enabled  to  make  a  precife  demand; 
and  as  dower  is  favoured  in  law,  fo  are  the  proceedings  therein. 
Sty.  68.  92.  99.  Hill.  23  Car.     Thyn  v.  Thyn. 

35.  A  writ  of  dower  will  lie  de  uno  crofto;  per  Roll  Ck  J, 
Sty.  194.  Hill.  1649. 

36.  Error  afligned  to  reverfe  a  judgment  in  dower  was,  that 
the  demand  was  de  tertia  parte  decimarum  garbarwn  in  C.  whereas 
the  word,  garba  admits  of  divers  conitructions,  and  iignifies  any 
thing  bound  up  in  bundles,  fo  that  it  is  uncertain  what  kind  of 
tithes  are  demanded  by  that  word,  but  adjudged  that  it  was  cer- 
tain enough,  for  the  word  garba  is  taken  at  common  law  to  be 
corn  bound  up,  and  here  the  demand  was  of  the  third  part  of 
the  tithes  garbarum  granorum*  Sty.  236.  238.  Mich.  1650* 
B.  R.    Fairfax  r.  Fairfax. 

37.  So  where  it  was  de  reEloria  de  Q  it  was  sfBgtted  for  error 
that  it  lhould  be  de  re&oria  ecclefia  de  C.  but  the  Court  held  it 
well  enough  in  a  writ  of  dower,  in  which  there  is  not  fucb  cer* 
tainty  required  as  in  a  precipe.  Sty.  236.  238.  Mich*  j6$q. 
Fairfax  v.  Fairfax* 
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(M.  a)     Proceedings  and  Pleadings. 

I.     Stat.  Mar  lb.     12.       TN  dower  ( unde  nihil  habet )  four  days 
52  H.  3.  **  Jball  be  given  in  the  year,  and  mere  if 

conveniently  may  be  ;  fi  that  they  Jball  have  five  or  fix  days  fat  leafi) 
in  the  year. 

2.  Writ  of  dower  by  one  pracipe  againfl  W.  of  land  in  C.  and 
by  another  precipe  againfl  R.  of  land  in  eadem  villa.  R.  made  default , 
and  W.  [aid  that  C%  is  nut  a  vill  but  a  hamlet ',  judgment  of  the  writ, 

and  held  a  good  plea  in  his  mouth,  notwithftanding  that  the  fault    [  270  1 
was  in  the  otherprsecipe,  in  which  the  demandant  had  fuppofed  it 
to  be  a  rill.     Thel.  Dig.  193.  lib*  13.  cap*  1.  f.  1.  cites  Mich* 
18  E.  2.    Brief,  829. 

3.  If  a  dtffeifor  or  abator  endows  a  feme,  Jbe  may  plead  it  in  bar 
againfl  the  heir  of  her  baron  ;  and  Brook  fays,  it  feems  to  him 
that  it  is  the  fame  againfl  others.  Br.  Dower,  pi.  59,  cttea 
12  Aff.  20. 

4.  In  affife  the  tenant  /aid)  that  her  baron  was  feifed  in  fee  du~ 
ring  the  efpoufals  and  died,  and  the  land  defcended  to  the  plaintiff 
within  age,  and  becaufe  it  was  held  in  focage,  A*  B.  as  next  of  km  to 
the  infant  entered,  and  we  qffigned  dower;  judgment  if  affife. 
Br.  Dower,  pi.  63.  cites  26  AC  68. 

5*  Dower  againfl  B.  guardian  of  the  land,  and  heir  of  K.  The 
defendant  faid,  that  the  father  of  the  infant  was  J.  of R*  Judgment 
of  the  writ,  and  in  cafe  the  writ  Jball  be  good,  we  are  ready  to  render 
dower;  per  Knivet,  you  cannot  plead  to  the  writ  and  render  all 
atone  time.  The  demandant  prayed  judgment,  by  which  feiGn  of 
the  land  was  awarded,  and  becaufe  the  demandant  averred  that 
he  was  not  at  all  times  ready  to  render  dower,  inqueft  of  da- 
mages was  awarded,  and  that  the  execution  ceafe  till  the  inqueft 
fcall  be  pafled.     Br.  Dower,  pi.  40.  cites  38  £•  3.  33. 

6.  In  dower,  the  tenant  foul  that  the  feme  bad  married  A.  and 
thing  him  married  B.  ofwhofi  dowment  The  now  demands,  and  Am 
Is  yet  alive,  &  non  allocatur;  by  which  he  added,  and  Jo  not  ac- 
coupled  in  lawful  matrimony,  by  which  nothing  was  entered  but 
ne  unques  accouple,  &c.  and  writ  awarded  to  the  bifhap  to  cer- 
tify it;    quod  nota.    Br.  Dower,  pi.  54.  cites  39  £•  2.  15. 

7.  In  dower,  the  demand  was  of  the  third  part  of  a-  carve  of' 
land;  Clam  faid,  thztjbe  herfelf  is  feifed  of  the  third  of  this  carve; 
judgment  of  the  writ ;  per  Knivet  J.  this  is  no  plea  unlefa  he 
nad  faid  ofwhofe  alignment,  or  that,  Jbe  recovered  it ;  for  if  it  be 
by  diffeifin,  yet  (he  fliall  have  dower  of  two  parts,  by  which  he 
was  compelled  to  anfwer  to  the  two  parts.  Br.  Dower,  pi.  5  5. 
Ote§39E.  3.  17. 

8.  Dower  was  brought  by  a  feme  againfl  two  by  feveral  pracipes% 
and  the  one  prayed  aid  of  the  other  as  coparcener,  and  fo  it  feems  that 
fevcral  tenancy  is  a  good  flea  in  dower.   Contra  in  %&<£•   Br.  Do** 
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before  the  diffeifin  que  dower  la  pott.  The  demandant  faid,  that  (Ho 
was  feifed  before  que  dower  la  poit.  Br.  Dower,  pi.  38*  cite* 
.14  H.  4.  33. 

23.  In  dower  the  tenant  demands  the  views  after  the  view  had 
the  writ  abates  for fa/fe  Latin  ;  the  demandant  brings  another  writ 
of  dower  for  the  fame  land  againft  the  fame  tenant t  htjball  not  have 

♦  Weft.  *•  the  view  in  this  cafe*,  for  vifus  non  eft  neceflaiius,  and  the  *  fta- 
1}  e.  x.  tufcc  fayg)  non  concedatur  yifus  nifi  ubi  eft  neceflarius.  By  the 
*****  *       jiiftices  of  both  benches,     jenk.  106.  pi.  3.  cites  3  H.  <J.  34. 

24.  In  dower  the  tenant  faid,  that  he  was  feifed  fill  by  the  barm 
diffiifed,  upon  whom  he  re-entered ;  judgment,  &c.  The  demandant 
faid,  that  before  the  tenant  any  thing  had  W.  was  feifed  and  enfeoffed 
her  baron,  by  which  he  was  feifed,  &c.  and  prayed  dower  ;  and  per 
Martin,  it  is  an  ill  replication ;  for  it  may  be  that  all  this  was  before 
the  coverture,  and  the  diffeifin  alfo,  and  then  no  feifin  in  the  ba- 

,  yon  que  dower  la  poit.    Br.  Dower,  pi.  95.  cites  14  H.  6.  5, 6. 

25.  If  it  be  "pleaded  that  the  land  was  afEgned  to  the  feme  in 
dower,  flic  need  not  fay  that  it  was  by  metes  and  bounds  ;  for  it  (hall 
be  intended  a  lawful  alignment,  which  is  by  metes  and  bpunds. 
Br.  Pleadings,  pi.  145.  cites  10  H.  6.  1. 

26*  In  dower  it  is  no  plea  to  fay  that  the  baron  had  nothing  but 
for  life ;  for  this  amounts  to  general  ijfue,  that  ne  unques  feiGe  que 
dower  la  poit;  per  Cur.     Br.  Dower,  pi.  84.  cites  10  H.  <?.  17. 

27.  But  it  is  a  good  plea  that  the  baron  had  nothing  but  jointly  in 
foe  with  the  tenant  who  furvived,  by  reafon  of  the  fee-dimple  con- 

fefledin  him.    Br.  Dower,  pi.  84.  cites  10  H.  6.  17. 

28.  Where  the  tenant  pleads  a  joint  eftate  made  to  the  baron  and 
7.  2V.  and  that  the  baron  died,  and  J.  N.  furvived,  whofe  eftate 

pe  has,  the  demandant  fball  not  fay  thatfeifte  que  dower  la  poit,  with" 
outfhewing  how,  or  to  traverfe  that  J*  N.  nothing  had  of  the  feoffment 
of  the  feoffor,  per  Newton  ;  which  Brook  fays  fecms  to  be  law. 
Br.  Dower,  pi.  48.  cites  22  H.  6.  42. 

29.  In  dower  tenant  to  parcel  faid,  that  40  acres  parcel,  ice.  are 
in  thevill  of  D.  of  which  he  was  not  tenant  the  day  of  the  writ  pur* 
chafed,  nor  ever  after,   but  J.  N.  was  tenant ;    judgment  of  the 

-f  282  ]  wr*t  5  af*d  as  to  fix  meffuages  in  JD.  the  plaintiff  detained  from  him 
certain,  evidences  concerning  the  fame  land,  and  that  he  has  been' 
at  all  times  ready  to  render  dower  in  cafe  fhe  would  render  the 
evidences}  judgment,  &c.  and  as  to  20  acres  in  another  vill, 
that  N.  was  feifed  and  enfeoffed  the  baron,  and  the  heir  now  te- 
nant, and  the  baron  died,  and  the  heir  furvived  and  held  byfurvivor; 
judgment,  &c.  and  as  to  the  land  in  P.  he  demanded  the  view,  and 
•was  ouftcd  of  the  view;,  and  the  reafon  fecms  to  be  becaufe  he 
has  pleaded  to  the  reft,  he  has  taken  notice ;  and  the  plaintiff  to 
1  the  part  of  which  the  furvivor  was  pleaded,  faid,  that  the  de- 

fendant releafed  to  his  father  in  his  life,  and  fo  feific  que  dower 
la  pott  prift,  and  it  was  held  a  good  plea ;  and  to  the  detainer  of 
the  evidence  Littleton  faid,  this  goes  to  aJJ  the  a&ion ;  which 
was  denied ;  and.  the  tenant  was  compelled  to  (hew  in  certain 
what  evidence  he  detained,  and  fo  he  did,  viz*  a  charter  fpe* 
jcial,  &c   Br.  Dower,  pi.  4.  cites  33  H.  6,  51, 
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■  30.  In  trefpafs  it  is  not  fufficicnt  to  fay  that  the  tenant  holds  in 
dower  of  the  document  of  A*  B.  but  Jhall  fay  that  W.  was  feifed  in 
fee  and  took  her  to  feme  and  died,  and  the  iffue  entered  and  endowed 
her;  quod  Curia  conceflit.  And  by  fome  Jhe  Jhall  Jhew  how  Jhe 
held  by  metes  and  bounds  \  but  per  Prifot  contra ;  for  when  it  is  ■ 
alleged  that  fhe  held  in  dower,  it  (hall  be  intended  by  metes  and 
bounds.     Br.  Dower,  pi.  56.  cites  37  H.  6.  38. 

31.  In  dower,  the  tenant  faid,  that  S.  was  feifed  in  fee,  and  en- 
faffed  him,  and  leafed  to  the  baron  to  hold  at  will,  which  ejlate  he 
continued  during  his  life,  abfqtte  hoc  that  he  was  feifed  of  fuch  ejlate 
que  dower,  &c.  and  had  all  entered  by  judgment,  by  reafon  of  the 
long  continuance  of  the  poffeflion  for  doubt  of  the  lay  gents* 
Br,  Dower,  pi.  58.  cites  39  H.  6.  9. 

32.  By  which  he  faid  that  the  baron  during  the  efpoufals  war 
thereof  feifed  in  fee,  and  conveyed  ejlate  to  him,  and  that  he  endowed 
the  feme  of  it,  viz.  of  the  third  part  thereof,  to  which  the  feme 
agreed,  and  the  demandant  imparled.  Br.  Dower,  pi.  68.  cit*s 
5  E.  4.  22. 

33.  Dower  unde  nihil  habet,  the  tenant  faid that  he  was feifed of 
two  meffuages  and  ten  acres  of  land  in  fee,  and  this  ajftgned  to  the  de- 
mandant for  her  dower,  to  which  Jhe  agreed:  &  non  allocatur  with* 
tut  alleging  feiftn  in  the  baron.    Br.  Dower,  pi.  68.  cites  5  £.  4.  22. 

34.  Dower  againfi  a  guardian  (hall  be  by  name  of  guardian, 
and  there  it  is  a  good  plea  that  he  is  not  guardian.  Br.  Dower, 
pi.  94.  cites  9  £.  4.  31. 

35.  In  dower  of  the  moiety  of  the  manor  of  2).  in  D.  the  tenant 
faid,  that  two  acres,  parcel  of  it,  is  in  S,  and  is  no  plea  ;  for  as  the 
demand  is  in  D.  fhe  (hall  recover  nothing  but  that  which  //  in 
D.     Br.  Brief,  pi.  216.  (218.)  cites  9  E.  4.  6. 

36.  And  the  fame  year,  fol.  17.  the  tenant  was  awarded  to 
anfwer,  and  therefore  no  plea  to  the  writ.     Ibid. 

37.  In  dower,  the  tenant  faid  that  he  has  been  at  all  times  ready  to 
render  donvcr,  and  yet  is,  &c.  and  the  demandant  faid  that  he,  viz, 
the  baron,  died  feifed,  and  that  fuch  a  day  and  year  Jhe  required  the  te- 
nant to  endow  her  at  D.  and  he  refufed,  &c.  the  tenant  faid  that  the 
fame  day  the  tenant  offered  the  feme  to  go  with  her  to  the  land,  and  to 
aflign  her  dower,  and  Jhe  refufed,  abfque  hoc  that  he  refufed,  and  the 
Court  held  the  iffue  good  upon  the  refufal  upon  this  fpecial  plead- 
ing.   Br.  Dower,  pi.  73.  cites  13  E.  4.  7^ 

38.  But  if  he  had  faid  generally  that  he  did  not  refufe,  fome  faid 
that  it  (hould  not  be  [a  good]  plea,  becaufe  he  does  not  deny  the  re* 
quejl.     Br.  Dower,  pi.  73.  cites  13  E.  4.  7. 

39.  In  dower,  the  tenant  pleaded  ne  unques  feifie  qui  dower  la  Br.  Waiver, 
poit  \  and  the  demandant  faid  that  the  father  of  her  baron  was  feifed  *c-  P,#  a6# 
in  fee,  and  died  feifed,  and  the  land  defcended  to  her  baron  as  fon  and  Cl 

heir ;  this  feme  demandant  then  being  his  feme,  and  after  the  baron,  f  283  1 
before  any  entry  made  by  him  or  any  other,  died,  and  fo  (he  dow- 
able  by  the  law  ;  and  note,  \\iv£jbe  was  compelled  per  Cur.  to  fay, 
that  no  entry ;  for  if  any  had  entered  fhe  Jbould  not  have  dower,  jot 
then  there  is  poffejj/ton  in  fatl,  which  tolls  the  poffeffion  in  law,  and 
tftcrjbe  concluded^  andfo  Jhe  dowable  by  the  law,  and  the  juftices 
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field  tfie  6oriclufioh  good,  and  fojbe  was  not  compelled  to  faf9  and 
fa  fofed  °f  fucb  *ftat€  <Lue  dower  la  poit,  but  to  put  it  to  the  lata  and 
to  the  judgment  of  the  Court ',  and  fo  note,  that  a  feme  fliall  be  en* 
dowed  or  the  feifin  and  pofleflion  in  law  without  feifin  in  fad ; 
quod  nota ;  for  otherwife  it  is  of  tenant  by  the  curtefy ;  and  the 
teafon  feems  to  be  inafmuch  asjhe  baron  may  enter  injure  uxor  is y  but 
Hit  feme  cannot  compel  her  baron  to  enter  into  his  lands  tot  if  he  (hould 
fay  ut  fupra,  and  fofefte  que  dower  la  poitf  this  conclufion  fhell  waive 
.   thefpecial  matter.     Br.  Dower,  pi.  75.  cites  21  E.  4.  60. 

40.  Error  was  affigned  becaufe  the  tenant  in  the  writ  of  dowef 
pleaded  that  the  baron  was  not  feifed  the  day  of  the  efpoufals  9  et  unquam 
bide  poflea,  which  was  held  a  confeffton  of  the  aElion  in  a  manner, 
tamen  quaere  inde,  arid  after  becaufe  it  appeared  by  the  examin- 
ation of  the  clerk  of  C.  B*  that  the  record  there  was  nee  unquam 
inde  poftea,  therefore  it  was  amended  by  the  ftatute  per  judicium, 
and  that  the  demandant  recover  her  dower  and  damages  taxed  by 
the  inqueft  20  1.  according  to  the  firft  judgment.  Br-  Error, 
pi.  188.  cites  22  E.  4.  45. 

41.  In  dower,  the  tenant  faid  that  the  baron  was  not  feifed  thereof 
the  day  of  the  efpoufals  nor  ever  after ,  and  the  jury  found  that  they 

\  were  feifed  thereof  the  day  of  the  efpoufals  and  e>ver  after ,  the  verdid 
•  has  not  made  the  plea  good,  but  if  the  plea  had  been  that  they 
were  not  feifed  the  day  of  the  efpoufals,  and  the  others  e  contra, 
and  it  had  been  found  that  he  had  been  feifed  the  day  of  the 
efpoufals,  this  verditt  had  made  the  plea  good.  Br.  Verdict* 
pi.  81.  cites  22  E.  4.  46. 

42.  In  dower,  the  tenant  vouches  the  heir  of  the  hufband  in  the 
fame  county ;  the  heir  demands  the  lien  and  denies  it  s  this  ijfue  Jball 
be  tried  before  the  demandant  fhall  have  judgment  in  dower.  By  all 
the  judges  in  the  Exchequer  Chamber.  Jenk.  176.  pi.  52.  cites 
4  H.  7*     Fitzh.  Dower,  19. 

43.  In  this  cafe  of  dower  the  judgment  varies  ;  if  it  be  found 
.  againfl  the  heir  that  he  has  lands  in  the  fame  county  where  the  writ 

is  brought,  the  demandant  in  dower  Jball  have  judgment  againfl  the 
heir  ;  if  die  iflue  be  found  for  the  heirt  the  demandant  Jball  have 
judgment   againfl  the  tenant.      Jenk.  176.    pi.  52.    cites  28  E.  I .  - 
Voucher,  241.    17  E.  3.  47.    19  E.  2.     Fitzh.  Refceipt,  17* 
16  E.  3.  '  Fitzh.  Variance,  61.     Judgment,  165,  166. 

44.  The  procefs  is  fummonsf  grand  cape,  and  petit  capet  in  the 
Common  Pleas.     F.  N.  B.  148.  (D). 

D.  185.  a.  45*  l5ower,  the  defendant  pleaded  that  the  hufband  of  the  de- 
pi.  65.  S.C.  mandant  was  alive  at  C.  in  K.  The  feme  replied  that  her  hufband 
there  were     fcj   f  p    ;n  the        ;{h    c  F    ;n  the  faid  county  of  K.  upon  which 

proofs  of  bit  they  were  at  iflue  j  on  day  given  to  make  proofs,  the  plaintiff  ex* 

being  dead,  amined  her  witneffes  in  court,  the  defendant  examined  no  wit- 

turafand^re-  ne^es'     Judgment  was,  the  plaintiff  Ihould  recover  her  dower* 

fumpiive,  Mo»  1 4.  pi.  35.  Pafch.  2  Eliz.  Thorn  .v.  Rolfe. 

and  no  proof 

at  all  of  his  being  ajive*     And  fo  the  demandant  recovered— —  Bendl.  36#    pi.  131.    S.C.  and 

judgment  accordingly.'!  And.  2,0.  pi.  42.  S.  C.  adjudged. 

11  46*.  In 
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46.  Irt  dower  againfi  feveral  defendants,  fome  confeffed  the  a&im% 
and  others  demanded  the  view.  The  juftices  at  firft  itemed  clear,  „ 
that  fince  they  did  not  vary  in  dilatories,  &c.  they  {hall  have  the 
view.  But  11  R.  2.  and  46  £.  3.  and  33  H.  6.  being  to  the 
contrary,  and  14  H.  <J.  6.  this  being  an  a&ion  which  is  favoured  in 
law,  the  view  at  length  was  oufted  according  to  thofe  books,  but 

the  Court  offered  to  feal  a  bill  of  exceptions,  ad  quod  non  fuit 
refponfum.  D.  179*  pi.  41.  Hill*  2  Eliz.  Herbert  v.  Ver- 
non. 

47.  Dower  by  E*  M.  tenant  vouched  as  lejfee  for  Iff e  of  a  leafe  of  Bendl.  11& 
the  hujband  with  warranty,  the  heir  of  the  hujband  in  ward  to  the  PJ*  I5I» 
iing,  for  caufe  of  gard,  and  prayed  aid  to  the  king,  and  had  it,  and  judKed.— T- 
after  a  procedendo  judgment  was  given  that  the  demandant  re-  4  Le.  aoi* 
cover  againft  the  tenant,  and  tenant  againft  the  heir,  fed  expeciet  P1-  3*3- 
executio  per  recompenfationem  tertiae  partis  pradicY  againft  the  ;udge<t. 
heir  till  he  come  to  full  age,  and  till  the  hands  of  the  king  be 
amoved.    Dy.  256.   pi.  7.   Mich.  8  and  9  Eliz.   Michell  v.  Ne* 
thercote. 

48.  The  demandant  after  the  death  of  her  hufband  entered  into  DtL  too. 
the  land  in  demand,  and  continued  the  pojfejjion  of  it  five  years,  and  p!lfL"  S'5* 
afterwards  the  heir  entered,  upon  which  Jhe  brought  dower.     It  was 

agreed  in  that  cafe,  that  the  tenant  needed  not  to  plead  tout-temps  prifi    •    , 
after  his  reentry,  for  the.  time  the  demandant  had  occupied  the 
fame   is  a  fufneient  recompence  for  the  damages.      3  Le.  52. 
pL  75.  Mich.   15  Eliz.  C.  B.  Riche's  cafe. 

49.  It  was  adjudged,  that  if  the  Jbcriff  afftgned  dower  to  the 
wife  by  writ  to  him  direfted,  and  does  not  return  the  writ,  yet  the 
wife  is  lawfully  feifed  in  dower.  Cro.  E.  17.  in  pi.  8.  cited 
Pafch.  25  Eliz.  C.  B.  by  Fenner,  to  hate  been  adjudged  10  Eliz. 
in  Afhborough's  cafe. 

50.  If  dower  be  demanded  of  common  certain,  the  certainty  mtift 
kjbewed.  Godb.  21.  pi.  27.  Pafch.  26  Eliz.  C.  B. 

51.  In  dower,  the  tenant  pleaded  quod  dedit  t&  concejjit  unum  an* 
nualem  redditum,  &c.  in  recompence  of  dower,  which  fhe  accepted, 
&c.  Per  Walmfley,  as  this  cafe  is  pleaded  these  is  not  any  af- 
fignment  of  the  rent  for  the  dower,  and  therefore  it  is  not  any 
bar  of  dower,  for  it  is  pleaded,  quod  dedit  &  conceflit  unum  an- 
nualem  redditum,  &c.  and  although  dedit  &  conceflit  are  good 
words  in  the  deed,  yet  when  the  tenant  is  to  plead  it,  he  is  to 
plead  it  in  apt  words,  viz.  quod  ajfignavit ;  for  a  gift  of  rent  or 
land  is  no  bar  to  dower,  and  to  that  purpofe  cited  a  cafe  in  the 
years  of  Ed.  2.  in  the  book  at  large,  where  it  was  pleaded, 
that  the  fon   granted   land   in   dower  to   his  feme   ex  aflenfu 

C arris,  and  ruled  that  it  was  not  good,  for  it  ought  to  have 
cen  aifighavit  \  for  in  pleading  every  one  ought  to  plead  ac-. 
cording  to  law,  and  as  it  is  here  pleaded  the  feme  may  have  a 
writ  of  annuity  upon  this  grant,  which  (he  cannot  have  if  it  were 
an  afiignment,  and  the  words  of  the  deed  being  dedit,  &c. 
the  intent  of  the  parties  to  have  it  a  grant  does  thereby  appear, 
and  the  tenant,  againft  whom  it  is,  has  pleaded  it  as  a  grant  •,  and 
if  he  has  ele&ion  to  ufe.it  as  he  will  (as  in  many  cafes  a  man  fhali 

have) 
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have)  yet  he  has  here  made  his  cle&ion  to  have  it  is  a  grant,  and 
we  may  not  take  it  othcrwife,  and  judgment  accordingly.  Cro, 
E.  452.  pi.  19.  Mich.  37  and  38  Eliz.  C.  B.  Wentworthv. 
Wentworth. 

$2.  In  dower,  the  tenant  appeared  upon  the  grand  cape,  and  being 
$nly  Ujfttfor  years  of  the  land,  he  might  plead  non-tenure,  hut  whe- 
ther now  he  might  wage  his  law  of  non-fummons  fo  as  the  writ 
be  abated  was  doubted,  becaufe  by  the  wager  of  law  he  takes  upon 
himfelf  the  tenancy,  and  affirms  nimfelf  to  be  tenant  according  to 
33  H.  6.  2.  per  Prifot,  to  which  it  was  anfwered  by  Rhodes  and 
Windham  J.  that  here  the  tenant  being  only  leflee  for  years  is  not 
£  29  K  J  at  any  mifchief  j  for  if  judgment  and  execution  be  had  againft  him,  be 
might  notiuithftanding  afterwards  enter  upon  the  demandant.  Lc.  92. 
pit  2 19.  Mich.  29  and  30EH2.  C.  B.  Michel  v.  Hyde. 

53.  Dower  againft  W.  and  D.  Upon  the  grand  cape  W.  made 
default.  D.furmifed  that  he  is  not  tenant  of  the  land,  but  that  the 
demandant's  hufband  leafed  to-  him  for  50  years,  and  that  this  aftion 
is  brought  by  covin  to  him  to  lofe  his  term,  and  prayed  to  be  re- 
ceived. And  per  tot.  Cur.  he  Jhall  be  received  though  he  was  party 
to  the  writ,  and  that  by  the  ftatute  of  Gloucefter,  becaufe  he  is 
in  equal  mifchief;  and  they  held  clearly,  that  upon  the  default  of 

,  W.  the  demandant  (hould  not  have  a  judgment  for  a  moiety,  the 
caufe  of  the  receipt  trenching  to  the  whole;  and  by  all  but 
Rhodes,  if  judgment  had  been  given  upon  the  default  of  both,  vix. 
tV.  and  Z).  yet  the  term  of '  D.fbould  fland ;  but  D.fhould  be  out  of 
foffeffion,  and  put  to  his  aclion*  3  Le.  168.  pi.  2x9.  Mich.  29EI1Z. 
C«  B.  Williams  v.  Drew. 

54.  A  writ  of  dower  was  brought  of  lands  in  the  county  of 
Northumberland.  The  parifh  church  wherein  this  land  lay  was 
at  Newcaftle,  which  is  a  county  by  itfelf.  Per  Cur.  the  pro- 
clamation of  fummons  ought  to  be  at  the  parifh  church-door,  though 
in  another  county  than  where  the  land  lies,  and  this  by  the  ftatute 
of  3 1  El.  Cro,E.472.  pl.35.  Pafch,  38Eliz,  C.B.  Regifter's  cafe. 

Win.  88.  55,  Tenant  in  dower  vouched  the  heir  of  the  hufband  in  the  fame 

**  Ca-  €a^a  county,  who  prefently  entered  into  the  warranty,  andfaid  that  he  hoi 
2w affirmed  l»  cjifts i  judgment ^vr  us  given  prefently  againft  tenant,  with  a  ceffti 
i«  error.        executio ;  and  afterwards  the  iflue  was  tried  and  found  that  the  heir 

had  not  affets,  and  the  wife  had  execution.     Cited  Hutt.  72.  as  Mich, 

28  ft  29  Eliz.  Afhburnham  v.  Skinner. 

56.  Note,  if  a  man  be  feifed  of  certain  lands,  and  takes  wife, 

tttid  after  aliens  the  fame  land  with  warranty,  and  after  the  feoffor 

and  feoffee  die,  and  the  wife  of  the  feoffor  brings  an  a&ion  of  dower 


againft  the  iffue  of  the  feoffee,  and  he  vouches  the  heir  of  the  feoffor, 
and  hanging  the  voucher,  and  undetermined,  and  the  wife  of  the 
feoffee  brings  her  action  of  dower  againft  the  heir  of  the  feoffee,  and 
demands  the  third  part  of  that  whereof  her  hufband  was  feifed,  and 
will  not  demand  the  third  part  ofthefe  two  parts  of  which  her  hufband 
was  feifed t  it  was  adjudged,  that  (he  fhould  have  no  judgment 
until  fuch  time  as  the  other  plea  was  determined.     Litt.  f.  54. 

57.  The  rwfon  why  tout  temps  prift  is  a  good  plea  in  a  writ  of 
dower  brought  againft  the  heir  to  bar  her  of  the  mean  values  and 

damages 
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damages  is,  becaufe  the  heir  holds  b%  title ,  and  doer  no  wrong  till  a  de+ 
tnand  be  made.  But  in  a  writ  of  aiel,  cofinage,  &c.  where  the 
land  and  damages  are  to  be  recovered,  there  fuch  plea  is  not 
good ;  for  there  the  tenant  of  the  land  has  no  title,  but  holds  the 
land  by  wrong,  and  the  feoffee  of  the  heir  cannot  at  the  firft  day 
plead  tout  temps  prift,  becaufe  he  had  not  land  all  the  time  fince 
the  death  of  the  anceftor.     Co.  Litt.  33.  a, 

58.  In  a  writ  of  dower  unde  nihil  habet,  no  proteclion  is  allow* 
Me;  becaufe  the  demandant  has  nothing  to  live  upon ;  but  other- 
wife  it  is  in  a  writ  of  right  of  dower.     Co.  Litt*  1 3 1 .  a. 

59.  If  one  grants  a  rent^cbarge  to  a  man  and  bis  heirs,*  and  dies, 
and  his  wife  brings  a  writ  of  dower  againft  the  heir,  and  the  heir 
in  bar  of  her  dower  claims  the  fame  to  be  an  annuity  and  no  rent- 
charge,  vet  the  wife  (hall  recover  her  dower;  for  he  cannot  de- 
termine his  claim  by  ele&ion,  but  by  fuing  of  a  writ  of  annuity  ; 
neither  can  the  heir  have  after  the  endowment  an  annuity  for  the 
two  parts;  for  that  ihould  not  be  according  to  the  deed  of  grant; 
for  either  the  whole  muft  be  a  rent-charge,  or  the  whole  an  an* 
nuity.    Co.  Litt.  144.  b.  145.  a. 

60.  Tout  temps  prift  is  a  good  plea  in  a  writ  of  dower  brought    [  2S6  \ 
againft  the  heir  to  bar  her  of  the  mean  values  and  damages,  the  reafon 

is,  becaufe  the  heir  holds  by  title,  and  does  no  wrong  till  a  de- 
mand be  made.    Co.  Litt.  33.  a.  in  principio. 

61  •  If  dower  be  brought  againjl  one  who  is  not  tenant  of  the  free- 
hold, the  tenant  before  judgment  (hall  be  received,  and  upon  de- 
fault of  the  tenant  he  may  falfify  after  judgment.  Brownl.  126. 
JVfich.  6Jac.  Anon, 

62.  In  dower,  the  tenant  after  appearance  of  the  jury,  but  before; 
they  were  fworn,  made  default,  and  a  petit  cape  was  awarded  ;  at 
the  day  in  Bank  the  tenant  informed  the  Court  that  he  is  only  tenant 

for  life,  and  that  the  reverfton  is  in  one  P.  who  ought  to  be  received 
to  fave  his  title,  and  the  Court  ordered  him  at  the  return  of  the 
petit  cape  to  plead  his  plea.  Brownl.  126.  Mich.„9jac,  Ld.  Mot- 
ley's cafe. 

63.  The  manner  to  make  fummons  in  dower,  if  the  land  lies  in  one 
county  and  the  church  in  another  county,  then  upon  the  flatute  the 
fterifF  ought  to  come  to  the  next  church,  though  it  be  in  another 
county,  and  there  make  proclamation.  2  Brownl.  122.  Mich. 
9jac.  C.  B.   Anon. 

64.  If  proclamation  be  made  by  the  (heriff  on  the  fummons,  at 
the  door  of  any  of  the  churches  where  the  lands  lie,  it  is  fufficient, 
and  need  not  be  at  the  doors  of  all.  Brownl.  126.  Hill.  13  Jac*. 
Allen  v.  Walter. 

65.  No  writ  of  error  lies  before  the  value  be  inquired  of;  for 
till  then  the  judgment  is  not  perfe&.  Brownl.  127.  Hill.  13  Jac* 
Glefold  v.  Cam 

66*  In  dower  of  lands  in  three  villages^  Allen's  casi*  was  cited 
14  Jac,  C.  B.  that  a  fummons  and  proclamation  at  the  church  of  one 
of  them  is  good;  and  that  the  fummons  mufl  be  14  days  before  the} 
return  of  the  writ  But  in  the  cafe  between  Gray  and  Row* 
tANj),  that  want  of  a  fummons  is  not  error x  but  that  otherwife  n* 

grand 
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grand  cape Jhall be  awarded  by  the  ftatute  31  Eliz.  cap*  3.  Nov,  22* 

Trin.  15  Jac.  Harrifon  v.  Mafiam. 

€7.  In  a  writ  of  dower,  the  tenant  demands  the  view,  and  the 

demandant  counterpleads  the  view,  quod  le  tenant  nad  entry  nifi  per  le 

baron  ;  and  thereupon  the  tenant  demurs  ;  and  it  was  adjudged  a 

good  counterplea,  and  the  tenant  oufted  of  his  view.     Hutt.  44. 

Hill.  18  Jac.    Bridgeland  v.  Poft  j  and  cites  9  E.  4.  foL  6.  and 

2s  H.  4.  24. 
wm.  Sf.  6S.  Dower,  the  tenant  vouches  the  heir  in  the  fame  county,  whs 

5.  C.  adjor-  entered  into  the  warranty ,  and  pleaded  riens  per  defcenty  upon  which 
IKwd.  88.  *ncv  wcre  at  iffue,  and  at  the  nifi  prius  made  default  at  the  day  in 
S.  C.  the  Bank  5  judgment  was  given  againft  the  tenant ;'  it  was  moved  that 
Court  f«m-  jt  ought  to  have  been  conditional*  viz.  againft  the  heir  for  what  he 
that  the0*0*  na(*  *n  tnc  famc  county,  and  if  he  had  not  any  eftate,  then  againft 
judgment      the  tenant ;  but  the  Court  held  both  ways  good.     Cro.  J.  688. 

"nd^bnai     PL  3"  Trin'  2I  Jac*  B*  R-  G°Mingham  v.  Somes. 

hut  the  judgment  flood  as  it  was. Hutt.  71.  S.  C.  adjudged  for  the  demandant  upon  view  of  a 

precedent  of  3&  &  39  Eliz.    Rot.  1208.    [or  ia$^.  according  to  Cro.  J.}    A&burnham  *.  Skia- 


69.  In  dower  againft  an  infant,  he  appeared  by  his  guardian, 
and  pleaded  that  his  father  who  was  hit/band  to  the  demandant,  was 
feifed  of  a  meffuage  and  certain  lands  infocage,  and  devifed  them- to  the 

widow  for  her  jointure  *  and  full  fatisfatlion  of  dower,  and  that  after 
the  death  of  his  father,  Jhe  entered  into  the  faid  mefluage  and  lands, 
and  hugs  feifed  by  virtue  of  the  devife,  &c.  The  widow  replied  by 
proteftation  that  he  did  not  devife,  and  for  plea  confefled  the  feifin 
£  287  ]  of  the  hufbrmd  and  her  entry  ;  but  farther  pleaded  that  Jhe  en- 
tered as  guardian  in  focage  to  the  infant,  and  that  Jhe  difagreed  to  ac- 
cept the  land  by  the  devife,  and  traverfed  the  entry  and  the  agree- 
ment. ,The  Court  faid,  that  this  bar  was  good,- though  k  had 
been  more  pregnant  to  have  alleged  that  (he  entered  virtute  lega- 
tionis  pracdi&x,  and  fo  was  feifed.  And  after  it  was  faid  that  the 
replication  was  good,  without  the  traverfe ;  for  this  was  not  ex- 
prcfsly  fet  down,  but  that  was  merely  the  confequence  of  the  plea* 
which  in  truth  was  not  traversable.  Win.  100.  Mich.  22  Jac* 
C.  B.    Baker  y.  Baker. 

70.  Error  in  (lower  where  the  defendant  pleaded  ne  unques  ac~ 
couple  in  loyal  matrimony ;  upon  a  writ  to  the  bifhop  he  certified  quo4 
copulatafuit  in  vero  matrimonio  fed  clandeftino  ;  fe*  quod  W.  fe*  E. 
thori  isf  menfe  participatione  mutuo  cohabitaverunt  ad  mortem  pr*£3i 
W.  Error  was  afligned,  that  the  certificate  does  not  anfwer  to 
the  words  of  the  ifiue,  which  is  quod  ne  unques  accouple  in  loyal 
matrimony.  But  refolved  the  certificate  wasjgood  ;  for  vero  ma- 
trimonio (although  clandeftino)  copulati  is  as  good  as  legitimo  cor 
pulati  matrimonio,  for  they  are  all  one  by  intendment;  and  aU 
though  it  be  clandeftino,  yet  it  does  not  vitiate  the  marriage  \  and 
when  it  is  added,  thori  &  menfx  participatione  durante  vita  coha- 
bitaverunt, that  proves  they  continued  hufband  and  wife  during 
his  life.  And  judgment  was  affirmed.  Cro.  C.  351  pi.  16* 
Hill.    9  Car.  B.  R.  Wickham  v.  Enfield. 

71.  A 
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7  i .  A  woman  brings  (Jower  againft  the  tertenant  of  certain  land 
in  H.  in  com.  Suflex  ex  dotatione  A.  viri  fui  defunct i  j  the  tenant  " 
pleads  a  feoffment  of  She  manor  of  Dale  to  certain  perfotts  to  the  ufe  of  the 
fend  hufband,  and  the  demandant  for  their  lives  for  her  joint  are,  &c# 
the  remainder  to  a  ftranger ;  this  plea  is  fufBcient  without  faying, 
that  after  the  hufband's  death  (he  entered  and  claimed  it  for  her 
jointure;  thefe  words  are  fuperfluous  in  this  cafe  ;  (for  the  foul 
jointure  is  a  bar  prima  facie  to  the  demandant  in  dower;)  the  de- 
mandant replies  j  that  the  /aid  hujband  before  the  /aid  feoffment,  had 
conveyed  the  fame  manor  to  the  ufe  of  bimfelf  In  tail,  remainder  to  thi 
"demandant  for  life,  remainder  to  a  ftranger  in  tail  ;  and  that  after 
the  death  of  her  hufband,  without  iffue,  (he   claimed   the  faid         •••  * 

eftate'and  entered,  and  by  that  was  in  her  remitter;    the  tenant 

rejoins  as  above,  and  does  not.  traverfe  the  dainty  and  the  faid  entry 
and'  remitter  to  be  in  of  the  faid  firft  eftate}  'the  demandarit  had 
judgment  'affirmed  in  error.  The  demandant  in  the  replication 
need  not  traverfe  the  faid  entry*  after  the  death  of  her  hulband 
pleaded  in  bar ;  for  it  is  vain  and  impertinent ;  but  the  tenant 
in  the  rejoinder  ought  to  maintain  his  bar,  and  traverfe  her  entry, 
and  claim  by  the  former  fcftate  tail,'  remainder  to  the  demandant 
for  life.  This  firft  conveyance  with  a  remainder  ut  fupra  .me 
Ihould  not  waive  becaufe  of  the  prejudice  of  the  faid  remainder, 
Jenk.  334.  pi.  72.  cites  Cro.  J.  489.    Wood's  cafe. 

J  2.  And  though  ririther  day  nor  place  of  marriage  was  mentioned 
in  the  bp.*s  certificate  it  was  field  not  material ;  for  it  is  not  ifiua- 
ble  becaufe  the  certificate  of  the  bp.  is  conclufive.     Ibid. 

73.  The  Court  was  moved  for  a  fuperfedeas  to  ftay  proceedings 
upon  the  grand  cape  in  dower,  quia  erronice  emanavit,  becaufe 
the  return  of  the  fummons  was  not  according  to  thefatute  3 1  Elin. 
cap.  3.  which  fays,  after  funirhoris.  idly,  The  land  lies  in  a 
vill  called  *H.  and  the  return  is- of  a  proclamation  of  fummons  at 
the  pari/b -church  #f  J.  and.  it  does  not  appear, that  the  land  was  th 
'that  parijb ;  befides  it  was  proclamari  feci  fecundum  formam  fta*- 
tuti,  .and-. it  is  not  returned  to  be  made  on  the  land ;  fo  the  grartfl 
cape  was  fuperfecfed.  Mod,  197.  Hill.  26  &  27  Car*  2,  C.  B. 
Furnis  v.  Waterhoufe. 

■74.  Error  to  reverfe  a  judgment  in  C.  B.  in  a  writ  cf  dower  [  288  1 
unde  nihil  habet,  becaufe  the  view  was  not  granted ;  and  it  was  al- 
leged, that,  although  in  a  writ  of  right  of  dower  the  view  is  grants ...  . 
able,  yet  in  dower  unde  nihil  habet  it  never  was  at  the  common  law, 
becaufe  the  woman  that  had  nothing  to  maintain  her  ihould  not 
be  delayed  in  the  recovery  of  her  right.  Freem.  Rep.  375. 
pi.  483.  Mich.   1674.     Afymall  v.  Aftmall. 

75,  Dower  unde  nihil  habet  the  tenant  demanded  the  view  ;  the 
demandant  counter-pleaded,  becaufe  the  baron  alienavit  tenementa  pra-  • 
ditla  to  the  tenant,  &  hoc,  &c.  the  tenant  demurred  generally,  and 
it  was  infilled  for  him  that  the  counter-plea  was  ill,  and  that  it 
ought  to  have  been  feoffavit,  for  by  the  word  alienavit  it  does  not 
appear  what  eftate  he  had  alienated  ;  for  a  leafe  for  years  is  &n 
alienation ;  but  adjudged  that  alienation  implies  all  the  whole  eft  ate 
which  he  bad,  and  the  ftatute  Ed.  2.  48.  oufts  the  tenant  of  the 

view 


a88  JDotoer. 

view  of  the  lands  which  the  hufband  aliened  to  him,  or  to  any  o£ 
his  anccftors,  and  fo  the  plea  is  in  the  very  words  of  the  ftatutc, 
and  good*     3  Lev.  220.  Trim    1  Jac.  2.  C.  B.     Betnes  &  Ux*  * 
v.  Rich*  - 
3  Lev.  175.       76*  Tenant  in  dower  dies  before  writ  of inquiry  executed  ;  admw 
s.  c.  adjor-  niftrator  cannot  bring  fcire  facias  for  the  damages  and  mefne  pro- 

SSh."T«.  fit8*  *  Salk'  25a#  PL  *•  Trin-  *  W.  &  M,  in  B,  R.  Mordant 
S.Cad-  "  v%Thorold. 

judged  that 

the  writ  does  not  lie— 3  Mod.  281.  S,  C.  And  per  Cur.  when  a  ftatute  which  gives  a  remedy  for 
mean  profits  is  expounded,  it  ought  to  be  according  to  the  common  law.  Now  where  intire  damages 
are  to  be  recovered,  and  the  demandant  dies  before  a  writ  of  inquiry  executed,  the  executor  cannot  tut* 
any  remedy  by  a  fcire  facias  upon  that  judgment,  becaufe  damages  are  no  duty  till  they  are  attested. 
Sad  adjoraatm.  ■  l  Show.  97.  S.  C.  adjudged  accordingly. 

77.  Detainer  of  charters  was  pleaded  after  imparlance,  andoa 
demurrer  judgment  was  for  the  plaintiff.  Show.  271.  Trim 
%  W.  &  M.    IJurdon  v.  Burdon. 

78*  In  dower  upon  default  grand  cape  iffued,  and  demandant  fug- 
gefied  that  her  hufband  diedfeifed,  &c.  and  a  writ  of  inquiry  of  toe 
value  of  the  lands,  and  60 1.  damages  were  returned 5  it  was 
moved  to  ftay  the  filing  this  writ  of  inquiry  becaufe  the  tenant 
had  no  notice  of  it  *  but  it  was  anfwered,  that  in  real  a&ions, 
perfonal  notice  is  not  to  be  given,  but  the  tenant  is  to  take  no- 
tice, becaufe  the  writs,  viz.  the  fummons,  are  always  executed 
on  die  lands  and  not  elfewhere ;  but  per  Cur.  perfonal  notice  ought 
to  be  given  of  the  writ  of  inquiry,  and  of  the  execution  thereof,  for  the 
grand  cape  is  a  judgment,  and  thereby  the  fuit  is  determined  at 
common  law ;  the  damages  for  the  value  of  the  land  is  only 
^n  addition  by  the  ftatute  of  Marlbridge,  and  therefore  for  want 
of  notice  the  inquifition  was  difcharged,  and  reftitution  was. 
awarded  of  the  damages  levied*  3  Lev.  409.  Hill.  6  W.  3,  C.  B. 
Perkins  v.  Lamb. 

79.  Want  of  abridgment  was  afligned  in  error.    See  10  Mod.  225. 
Pafch.  13  Ann.  B.  R.    Shipley  v.  Shipley. 
In  dower,  a       80.  A  recovery  in  dower  will  ejlop  the  tenant  and  all  claiming 
fUstfltfit   under  him  from  giving  a  prior  term  in  evidence.    2  IxL  Raym. 

£&rnot  to  ReP'  I293-   Mich*    8  Amu  B* R-  Booth  v#  thc  Manlu«  of  li 
to  received    fey,  &  al'. 

mfitrfk* 
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» 

(N.  a)    Pleadings. 

Where  there  muft  be  a  Profert  or  Monftrans  of 

Deeds. 

I*  jN  dower  the  tenant  vouched  the  heir  of  full  age,  he  fhall 
*  fliew  deed  as  it  is  faid ;  quare.     Br.  Dower,  pi.  98.  cites 

4«  &  3-5- 

2.  In  dower  the  tenant  pleaded  jointenancy  in  the  baron  w;7£  W. 
whofurvived,  and  the  demandant  pleaded  a  releafe  by  W.  to  her  ba~ 
rem,  and  becaufe  flie  did  not  fhew  the  releafe  all  the  Court  coun- 
felled  her  to  plead  feifie  que  dower,  and  to  give  this  matter  or 
releafe  in  evidence,  and  yet  the  deed  does  not  belong  to  her, 
and  fo  (he  did.     Br.  Monftrans,  pi.  37.  cites   1  H.  4.  13. 

3.  But  the  feme  was  not  fuflered  to  plead  a  releafe  in  fee  made 
to  her  baron  tenant  for  life  without  (hewing  the  deed  of  releafe  ; 
but  (he  might  fay  teifie  que  dower  la  poit,  and  give  the  matter  in 
evidence;  per  Pafton,  Weftbury,  and  Rolf.  Br.  Monftrans, 
pi.  5.  cites  11  H.  4.  83. 

4.  A  feme  who  is  endowed  of  rent  (hall  not  have  aflife  without 
(hewing  the  deed  of  commencement,  for  this  belongs  to.  the  heir 
inreverfion;  per  Pafton,  Weftbury,  and  Rolf.  Br.  Monftrans, 
pL  5..  cites  3  H.  6.  20. 

-  5.  A  feme  who  demands  dower  of  rent  of  the  baron  need  not 
(hew  deed,  for  the  dctd  of  rent  belongs  to  the  heir ;  per  Strange  j 
quod  non  negatur.    Br.  Monftrans,  pi.  49.  cites  7  H.  6.  I. 

6.  A  feme  (hall  have  dower  of  a  rent-charge  without  (hewing 
the  deed,  becaufe  the  deed  does  not  belong  to  her  -,  Arg.  PI.  C.  4$. 
in  the  cafe  of  Wimbifh  v.  Talbois. 

•  *- 

(O.  a).    Judgment  and  Executions. 

I.     Stat.  Merton,  20  E.  3.  f\&  widows  which  be  deforced  of  their  The**** 
cap*  1.  "    dower ,     or  quarentine    of  lands  *££!!%?£ 

whereof  their  hufbands  died  fe  fed,  and  they  recover  fa  plea,  they  that  ffbtldt, 
be  convicl  offuch  deforcement  Jhall  yield  damages  the  value  of  the  whole  where  the 
dower  to  the  day  that  the  widows  by  judgment  Jhall  have  recovered  ^Swianea 
fiffu,  and  Jhall  be  amerced  at  the  king's.pkafurtf  art  dowafcle, 

Co.Utt.  33. 
i-  S.  P.  agreed  by  ill  the  juftica.    Mo.  4x0.  pi.  5*9.  Trin.  97  Efit,.  B.R.  in  cafr  pf  Star 

V.  Thompfon.  ■  ,  >Cro.  £.  436,  pi.  »6.  S.  C  &  S.  P.  admitted,  that  the  damages  were  well 
•warded  in  the  copyhold-court.  ■  -4  Rep.  30.  b*  pi.  i*«  S.  C,  rcfolved  fecordmgjy.  ■  '■■■  S.  ?• 
by  Yehcrton.  Cro.  C.  43. 

Ld.  Coke  /ay*,  he  had  read  in  an  ancient  and  learned  reading  upon  the  ftatatt  *o  8*  3.  tat.  u 
that  it  txtends  ml}  to  *  writ  tfdnwcr  unit  nihil  Ubet,  and  not  to  a  writ  of  rig  b*  of  dower ;  for  In  *o 
writ  of  pght  damagea  are  to  be  recovered.    Co*  Lin.  31.  b. 

*.  "flThere  a  man  married  infeoffed  A.  and  died,  J.  abated  (with-  Br.  Da- 
e«t  cqri*  of  the  feme)  and  endowed  the  f me,  and  J*  brought  afflfe  ^5i, 

agcRnf  cites  $.C. 
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againjl  them,  and  all found  ut  fupra,  and  the  plaintiff  recovered  ttwn 

partly  and  *  the  feme  retained  the  third  part  in  dower,  and  the  plain* 

tiff  recovered  damages,  and  the  third  part  of  the  damages  was  recouped* 

Br.  Dower,  pi.  59.  cites  _i  2  AfT.  20. 

Br.  uthga-       3.  Where  a  feme  brings  dower  (he  (hall  not  recover  damage*, 

TtwS  <: "    becaufe  the  l>aroil  M™  outlawed  in  trefpafs,  fo  that  the  -  frank* 

andM.  *     tenement  was  void  only.     Br.  Damages,  pi  98.  cites  13  AfT.  5. 

3  2.  j»    •    #     4.  K.  was  endowed  by  the  king  in  Chancery,  and  among  other 

things  a  rent  referved  by  patent  to  the  king  and  bis  fitccejjbrs  upon 

(rant  of  a  fair  to  the  prior  of  B.  and  his  fucceffbrs  was  afftgned  to  her, 
Jpon  this  alignment  fhe  brought  a  fcire  facias  in  the  Exchequer, 
and  had  judgment  there  to  recover  the  rent,  the  arrearages,  and 
damages ;  but  on  error  brought  in  the  Exchequer  Chamber  the 
judgment  was  reverfed  as  to  the  rent  and  damages ;  becaufe  fhe 
ought  not  to  have  judgment  of  the  rent  being  the  inheritance  of 
the  king,  nor  of  damages  in  the  fcire  facias,  but  as  to  the  arrear- 
ages the  Judgment  was  affirmed,  becaufe  they  were  due  to  her, 
and  as  to  thefe  {he  was  privileged  by  her  eftate  for  life  to  fuc  in 
the  Exchequer;  Arg.  Mod.  565.  in  pi.  770.  cites  14  E.  3. 
the  Couhtefs  of  Kent's  cafe. 

5.  In  dower,  the  tenant  fat d,  that  he  has  been  at  all  times  ready 
to  render  dower,  and  yet  isy  and  the  demandant  averred  the  contrary^ 
by  which  Jhe  recovered  dower >  and  for  damages  prayed  the  inquefte 
inquire  of  the  damages ,  and  could  not  have  it;  for  it  is  an  ifiiJt 
joined  between  the  parties,  which  mall  be  tried  by  nifi  prius ; 
per. Cur.  Br.  Enqucft,  pi.  79.  cites  34  E.  3.  and  Fitzh.  En- 
queft,  pi.  7p. 

6.  If  a  feme  recovers  in  dower,  (he  cannot  diftrain  for  the  rent, 
nor  fuc*h  like,  before  execution,  and  the  fheriff  may  fmt  her  in 
feifin  by  gfafs,  turf,  or  beafts  of  the  land,  but  he  cannot  drive 
them  but,  but  (hall  take  feifin  by  them,  and  difmifs  them  there, 
Br.  Executions,  pi.  108.  cites  40  E,  3.    21,  22. 

7.  Dower  againjl  the  tenant  for  life  of  the  leafe  ofjhe  heir  of  the 
baron,  who  vouched  the,  heir  to  warranty ,  the  demandant  recovered 
againjl  the  tenant y  and  he  over  in  value  againjl  the  heir,  Br,  Dower, 
pl,  iof  citei  41  E.  3,  24. 

VJ\  /  ?•  &"*  w^re  the  tenant  -vouches  the  heir  to  warranty  by  the 

.»    . .  deed  of  his  anceJfor9  there  the  demandant  recovered  againjl  the  vouchee, 

.    aw/ the  tenant  fball  holdt  in  peace.     Contra  fupra  upon  his  own 

deed;   note  a  diverfity,     Br.  Dower,  pi.  10.  cites  41  E.  3.  04, 
,  9.  But  k  is  faid  in  the  next  note  there  enfuing,  that  in  dower 

againjl  tenant  for  I  iff  of  the  leafe  of  the  baron,  who  vouched  the  heir 

to. warranty,    the  feme  fhall  recover  againjl  the  tenant  and  be  over 
.  .....        in  value,.  #tid  yet  in  this  cafe  the  rcyerfion  made  by  the  anceftor 

■    ■-  •  is  caufe  of  warranty.    Br.  Dower,  pi.  10,  cites  41  E.  3.  24* 

-B*  Affifc,  10.  In.writ  of  adrneafurement  of  dower,  if  the  tenant  comes  at 

fU?4«  «w«  the  fitjl  day  ready  to  be  admeafured,  the  plaintiff fhall  not  recover 
£*C°  damages;  quodnota.   Br. .Adrneafurement,. pi..  1.  cites  42  E^ 3,  |Of 

I  !•  Where  a  feme  is  newly  endowed  in  Chancery,  there  (he  (hall 
"•  not  f etdvtir  Aamtogc£;   for  thofe  of  the  Chancery  do  not^ive 

dsmftge*,  .$&J)ama£es,  j?l.  195.  cites  44  Aff.  32.  and  43  E.  3.  #* 
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12.  In  dower,  the  tenant  made  default  after  default,  and  the  de-  Br.  Da- 
numdant  averred  that  her  baron  diedfeifed^  and  prayed  writ  to  inquire  ""£*»  . 
of  damages,  and  had  it,  and  the  fberiff  returned  that  the  inquefl  re-  s.  C.7* 
turned  no  damages ,  and  the  demandant  prayed  that  he  be  amerced, 
becaufe  the  writ  is  not  ferved ;    per  Thorpe,  he  fhall  not  be 
amerced  but  where  he  returns  illy  of  himfelf,  and  here  he  re- 
turned as  the  jury  found.     Br.  Dower,  pi.  13.  cites  44  E.  3.  3. 

13.  Scire  facias  againfl  the  baron  and  feme  upon  recovery  in  dower  Br.  Dower, 
againft  tbenu     The  baron  appeared,  and  the  feme  made  default,  and  P1*  »6*  «»tct 
he  f aid  that  he  is  file  tenant,  and  the  feme  had  nothing;    and  the  S 
opinion  there  was  that  he  (hall  have  the  plea  well  without  his    [  291  1 
feme,  by  which  he  was  fuffered  to  plead  in  bar  alone,  and  f aid,, 

that  after  the  recovery  the  demandant  entered  into  the  land  claiming 
the  third  part,  and  delivered  feifin  to  the  defendant ,  who  had  the  two 
parts  by  name  of  all  that  which  to  him  belong  in  name  of  the  third 
party  rendering  one  mark  per  annum,  and  has  received  it  andfbewed 
acquittance  thereof;  judgment  if  execution ;  and  the  opinion  was, 
that  it  is  no  plea ;  for  he  who  recovers  dower  cannot  enter  into 
die  third  part.     Br.  Scire  Facias,  pi.  36.  cites  45  £.  3.  5. 

14.  In  dower,  the  tenant  came  at  the  fummons,  and  f aid  that  he  where  the 
has  been  at  all  times  ready  to  render  dower,  and  yet  is,  and  the  "*<""  has 
demandant  faid  that  he. was  wot  ready,  and  that  her  baron  died  feifed,  hVn  "  alJ 
and  the  firft  averment  of  the  demandant  cannot  be  taken,  be*  tTrlnd*  * 
caufe  the  tenant  came  at  the  fummons,  and  writ  to  enquire  of  the  dower,  the 
damages  was  awarded,  and  found  that  the  baron  died  feifed,  and  ft^o"0' 
damages,  &c.  Per  Tillefley,  this  is  only  inquefl  of  office,  where  it  cover  da-  r 
wght  to  have  been  by  ijfue  tried,  and  therefore  the  demandant  fhall  n»ge» 

not  have  judgment -upon  it;  contra  per  Thirn.  quart.    Br.  En-  ^JJJ^f 

queft,   pi.  17.   cites    II  H.  4.  40,  41.  feifed;  for 

this  is  not 
my  default  in  the  tenant.     Br.  Dower,  pi.  31.  cites  1 1  H.  4..  40.       «  ■  If  the  Baron  diet  feifed,  the 
feme  fliall  recover  damages.     Br.  Damages,  pi.  5a.  cites  li  H.  4.  40,  41. 

But  per  Chyan  and  Hill,  where  the  ttnaut  it  st  aU  timet  ready  to  render  dower,  the  demandant  fliall  not 
recover  damage*  $  for  no  default  is  in  the  tenant.     Ibid. 

But  h  cofinage  the  demandant  fhall  recover  damages,  though  the  tenant  be  ready  to  render  dower  ; 
fcr  be  is  net  in  by  good  tittt ;  centra  of  the  heir  in  dower.     Ibid. 

• 

15.  In  dower  againfl  two,  the  one  faid  that  he  ajfgned  6  s.  Sd. 
rent  out  of  the  land  to  the  feme  for  her  life,  the  which  Joe  accepted,  &c. 
and  the  other  faid  that  he  is,  and  at  all  times  has  been,  ready  to  ren- 
der dower  :  and  it  was  held  a  good  alignment,  by  vrhich  Jhefatd 
that  Jhe  did  not  agree  to  the  qffignment;  and  per  Strange,  (he  fliall 
recover  dower  againft  him  immediately  of  the  moiety,  though 
the  plea  of  the  other  be  not  yet  tried ;  for  this  is  as  a  confeffion 
by  the  one,  and  a  plea  in  bar  by  the  other.  Br.  Dower,  pi.  46. 
cites  7  H.  6.  33,  34. 

16.  Note,  that  where  the  tenant  confeffes  the  atlion,  or  pleads  to  •  S.  P.  wr- 
the  writ  in  dower,  the  *  demandant  fliall  make  furmife  that  her  ™f¥*"r'"g 
baron  died  feifed,    and  otherwife   (he   (hall   lofe   her   damages,  picadd'oniy 
Br.  Dower,  pL  78.  cites  22  H.  <5»  44.  to  the  wit  i 

and  in  the 
•  end  of  the  fumifijball  maintain  bertmit\    for  othei wife  It  cannot  appear  upon  plea  to  the  writ  whe- 
ther the  baton  died  feifed  or  jaet,    Br.  Dower,   pi.  93.   (ices  S.  C— »     ,>Br,  $nrxn:fe,  pi.  is. 
cites  S.  C. 

Yql.IX*  T—  A  a  17.  la 
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17.  In  dower,  the  tenant  faid  that  he  has  been  at  all  times  rtdj 
'      to  render  dower y  and  yet  i/,  &c.  and  the  demandant  faid,  that  he, 

viz.  the  baron ,  died  feifed,  and  that  fuch  a  day  and  year  Jbe  requirtd 
the  tenant  to  endow  her  at  D.  and  he  refufed,  &c.  The  tenant  faid, 
that  the  fame  day  the  tenant  offered  the  feme  to  go  with  her  to  the 
land  and  to  qffign  her  dower,  andfhe  refufed  abfque  hoc  that  be  rt- 
fufedy  and  the  Court  held  the  iflue  good  upon  the  refufal  upon 
this  fpecial  pleading.     Br.  Dower,  pi.  73.  cites  13  E.  4.  7. 

1 8.  And  per  Brian  J.  (he  cannot  have  feveral  judgments  of 
one  and  the  fame  thing,  but  one  intire  judgment ;  for  by  the 
firft  plea  the  demandant  may  recover  dower ;  but  the  Other  juf- 
tices  were  in  a  clear  opinion  that  Jbe  ought  to  have  her  judgtnent 
immediately y  and  H.  18  E.  3.  in  dower,  (he  had  judgment  to 
recover  her  dower  and  enquejl  for  the  damages.  Br.  Dower,  pL  73. 
cites  13  E.  4.  7. 

Br.  Dower,        19.  In  dower,  the  tenant  confejed  upon  the  caufe  of  dower,  and 
gl.  49*  citet  jij  not  fay  that  he  has  been  at  all  times  ready,  &c.  by  which  the  <fr* 
f  202  1     ntandant  prayed  judgment  y  had it \  and  after  faid,  that  her  baron  died 
frifed,  and  prayed  damages  and  writ  of  inquiry  of  it,  and  had  it 
notwithitanding  the  averment  is  taken  after  judgment  where  the 
tenant  cannot  aver  any  thing  ;  for  it  was  faid,  that  it  (hall  be  in- 
tended by  his  confeuion  that  (he  is  intitled  to  the  dower  and 
damages ;  for  it  is  included  that  the  tenant  is  deforceor  ;  but  per  tot* 
Cur.  if  the  tenant  bad  come  at  thefirjl  day  and  faid  that  be  bos  been 
at  all  times  ready  to  render,  &c.  if  the  demandant  cannot  aver  the 
contrary  (he  {hall  not  recover  any  damage.    Br.  Damages,  pi.  79. 
cites  14  H.  8.  25. 

20.  Dower;  the  tenant  vouched  the  heir  and  prayed  he  might  be 
fummoned  in  the  fame  county,  and  he  was  fummoned  and  entered 
into  the  warranty y  and  confeffed  the  dower ;    it  was  moved  againft 
whom  the  judgment  Jhould  be.     And  the  Court  was  in  great  doubt, 
for  it  did  not  appear  that  the  heir  had  ftifficient  to  render  dower,  for 
it  would  be  in  vain,  and  a  great  mikhief  to  the  demandant  if 
they  give  judgment  for  her,  when  perhaps  the  heir  had  nothing 
or  not  fufficient  to  render  dower  9    and  they  commanded  prece- 
dents  in   this  cafe  to  be   fearched.      Cro.  E.  46.  pi.  j.  Pafch* 
28  Eliz.  C.  B.     Killigrew's  cafe. 
After  judg-        21.  In  dower  the  jury  aflefled  damages,  as  in  cafe  where  the 
*ient  for  the  hulband  died'  feifed,  the  which  dying  feifed  was  not  found  by  the 
ma^bffore6  verdicl ;    and  exception  being  taken  thereto,  the  Court  faid  that 
execution^    the  demandant  might  pray  judgment  of  the  lands  and  releafeda* 
awarded         mageSy  or  Jbe  may  aver  that  the  hujband  diedfeifedy  and  have  a  writ 
bu'huibaod  to  *tl(lu*fe  °f  ^e  damages^  which  all  the  prothonotaries  agreed, 
was  feifed,     Le.  192.  pi.  1 1 8.  Mich.  29  and  30  Eliz.  C.  B.     Butler  v.  Ayres. 

And  Cm  to 

have  damages.     Per  tot.  Cur.   Godb.  2 12.  pi.  302.  Mich.  Iijac.  C  B.  Porter's  cafe.  Ibid* 

cites  14  H.  3.  95.  and  26  H.  6.  44.  b. 

Noy,  65.  22.  In  dower  the  tenant  made  default  after  default;   B. prayed 

V/hit!ey  v.  f0  fo  rec/lVed  for  his  term  made  to  him  before  the  coverturey  which  was 
accordingly'  done  j  then  the  quellion  was,  how  execution  (hould  be  ?  It  was 
»fld  the         agreed,    that  the  judgment  Jhould  be  entered  generally,  that  flic 

{bould 
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fttrald  recover  feifin  of  the  moiety  of  the  land  (the  land  being  Court  faid, 
gavelkind),  and  that  the  writ  Jhould  be  /pedal,  that  the  (heriff  5bV|^J 
fhould  not   ouft    the  termor,    but    he  fhould  come  upon  the  by  the 
land  and  demand  feifin  for  the  feme,  and  thereby  (he  to  have  the  *«  H.  8, 
moiety  of  the  rent,   with  the  reverfion.     Cro.  E.  564,  pi.  26*  cap#  l6' 
Pafch.  39  EI12.  C.  B.     Wheatley  v.  Beit. 

23.  She  fliall  recover  damages  only  where  the  hujband  feifed,  viz.  D.  184.  a. 
•J  the  freehold  and  inheritance ;  for  though  the  hufband  before  the  jjj]  33#  fayi 
title  of  dower  had  made  a  leafe  for  years,  refcrving  a  rent,  (he  experience, 
fliall  recover  a  third  part  of  the  reversion  with  a  third  part  of  the  and  th«  Pre* 
rent  and  damages \    for  the  words  of  the  ftatute  are,  de  quibus  *£^**  ' 
viri  fui  obierint  feifiti.     Co.  Litt.  32.'  b.  f0!— ! 

Yelv.  1  la. 
Mich.  15  Jac.  B.  R.  that  if  the  baron  aliens  and  retakes  fer  I'Jt  arj  diet,  the  feme  Jhall  have  4owci* 
but  no  damages  of  fuch  dying  feifed  $  for  it  was  only  of  franktoncmext. 

24.  In  fome  cafes  where  the  hufband  was  fole  feifed,  the  wife        ~~ 
fliall  not  be  endowed  in  fcveralty  by  metes  and  bounds -,  as  for 
example,  if  a  man  feifed  of  lands  in  fee,  took  a  wife  and  infeoffed 

eight  perfons,  a  writ  of  dower  was  brought  again  ft  thefe  eight 
perfons,  and  two  confefs  the  aftion,  and  the  other  fix  plead  in 
bar  and  defcend  to  ifiue,  the  demandant  (hall  have  judgment  to 
recover  the  third  part  of  the  two  parts  of  the  land,  in  eight 
parts  to  be  divided,  and  after  the  ifiue  being  found  for  the  de- 
mandant againft  the  fix,  the  demandant  (hall  have  judgment  to  [  293  J 
recover  againft  them  the  third  part  of  fix  parts  in  eight  parts  to 
be  divided,  which  is  worthy  the  obfervation.     Co.  Litt.  32.  b. 

25.  In  a  writ  of  dower  ad  oftium  ecclefta,  or  ex  affenfu  patris,  (he 
Hall  recover  no  damages,  becaufe  Jhe  may  enter,  and  the  word? 
of  the  ftatute  are,  et  dotes  fuas  habere  non  pofTunt  fine  placito* 
Co.  Litt.  32.  b. 

26.  Some  fay,  that  the  demandant  in  a  writ  of  dower  that  de- 
lays  her/elf  (hall  not  recover  damages.     Co,  Litt,  32.  b. 

27.  If  (he  brings  a  writ  of  dower  againft  the  heir,  and  the  heir  •Thitwor* 
somes  into  court  upon  fummons  the  firjl  day,  and  pleads  that  he  has  ^no.t^  " 
been  always  ready,  "jand  yet  is,  to  render  dower,  &a     If  the  wife  the  original, 
has  *  [not]  requefted  her  dower,   (lie  (hall  lofe  the  mean  values  and  there- 
and  her  damages ;  but  if  flic  have  requefted  dower  (he  may  plead  *™&eu» 

,._.°,,  1  st      r »  t  *  *  roifpnnted. 

it,  and  ifiue  may  be  thereupon  taken.     Co.  Litt*  32.  b.  put 

Ld.  Coke 
fays  it  is  holden  in  fome  books,  that  a  requeft  en  pais  is  not  fuflicisnt,  but  he  fays,  that  the  law,  and 
many  books,  arc  t#  the  contrary,  and  that  fo  are  the  words  of  the  ftatute,  viz*  et  dotes  ftias  habece  nea 
pofiunt  fine  placito.     2  loft*  32.  b.  49. 

28*  If  the  wife  has  dower  ajfigned  to  her  in  Chancery,  (lie  (hall 
have  no  damages ;  for  the  words  of  the  ftatute  be,  et  viduse  per 
placiturrt  recuperaverint,  &c.  So  it  is  if  the  heir  or  his  feoffee 
aflign  dower,  and  the  wife  accepts  it,  (he  lofes  damages. 
Co.  Litt*  33.  a. 

29.  The  values  and  damages  are  to  be  recovered  againft  the  te-  4  **- 19! 
Hant  in  a  writ  of  dower,  as  it  appears  in  a  record  between  Ben-  C!,*-3hl6# 
field  v.  Rdwse,  where  the  tenant  as  to  a  parcel  pleaded  nontenure,  g  &  9  Eli*?, 
arid  for  the  refidue,  detainment  of  charters,  upon  which  pleas  they  c.  B.  Bti- 
J       ,  V-Aaa  w«i*"* 
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feovfc,  s.C.  were  at  iffue,  and  both  iflucs  found  by  the  jury  agmnfi  the  tenantK 
£UAmi^r  anc*  found  further  that  the  hujband  died  feifed  fuch  a  day  and  year/ 
mfc  and  bad  iffue  afon,  and  that  the  demandant  and  the  fin  by  Jin  years 

Bendl.  153.  after  the  deeeafe  of  the  hujband  together  took  the  profits  of  the  land,  and 

s'c'md  *$**  d*/0"  ^uc"  a  ^ay  an(*  ^uc^  a  ycar  ^ft'  noa"9ut  ¥1***  afit9 
the  plead-      wAf/&  deeeafe  the  land  defended  to  the  tenant  as  uncle  and  heir  to  nimr 

fair;,  ad-  by  force  whereof  he  entered  and  took  the  profits  until  the  pur* 

ijJ^J^^L  chafing  of  the  original  writ,  and  found  the  value  of  the  land  by 

ant,  and  to  the  year,  and  aflefs  damages  for  the  detaining  of  the  dower,  and 

recover  da.  cofts,  and  upon  this  verdi£t,  after  often  debating,  the  demandant 

theSearJh^  had  judgment  to  recover  her  damages  for  all  the  time  from  the  death  of 

the  baron,-!  her  hijband  without  any  defalcation,     Co.  Litt.  33.  a. 
Mo.  80.  * 

pi. 213.  S.C.  adjudged  accordingly. 

< 

30.  A  man  feifed  of  lands  in  fee  takes  a  wife  and  grants  a  rent* 
charge,  and  after  makes  a  feoffment  in  fee,  and  takes  back  an  eflatt 
tail  and  dies,  the  wife  recovers  dower  again/1  the  iffue  in  tail  by  red* 
dition,  the  wife  makes  a  furmife  that  the  hujband  died  feifed^  and 
prayed  a  writ  to  inquire  of  the  damages,  and  that  is  granted 
to  ner.  In  this  cafe  {he  holds  the  land  charged  with  the  rent- 
charge,  for^y  her  prayer  Jbe  accepts  herfelf  dowable  oftbejecond  eftate, 
for  of  the  firft  eftate  whereof  (he  was  dowable  ner  hufband  died 
not  feifed,  andfo  has  Jbe  concluded  herfelf  wherefore  if  the  rent- 
charge  be  more  to  her  detriment  than  die  damages  beneficial  to 
her,  it  is  good  for  her  in  that  cafe  to  make  no  fuch  prayer. 
Co.  Litt.  33.  a.  1 

31.  In  a  writ  of  admeafurement  of  dower  the  demandant  (hall 
recover  damages,  if  the  tenant  appears  not  thefirjl  day,  and  yields  to 
admeafurement,  for  the  iflues  in  the  mean  time.     2  Inft.  368. 

C  a94  3         32*  ^  tenant  in  dower  be  diffeifed%  and  the  diffeifor  makes  a  feoff- 
ment\  the  tenant  in  dower  Jball  recover  all  her  damages  againft  the 
feoffee,  for  (lie  is  not  within  the  ftatute  of  Glouceiter,  cap.  r. 
by  which  every  one  fliall  anfwer  for  their  time.     2  BrownL  31. 
Hill.  8jac.  C.B. 

33.  After  judgment  for  part,  the  demandant  may  be  nonfuit  for 
the  reftdue,  and  yet  have  execution  of  that  part  for  which  he  had 
judgment.  Godb.166.  pi.  231.  Pafch.  8  Jac.  C.B.  Foliamb's  cafe. 

34.  "Where  a  reverfton  of  lands  leafed  for  years ,  rendering  rent,  u 
granted  to  the  hufband  in  fee,  who  dies  feifed  of  this  reverfion,  the 
widow  Jball  be  endowed  of  the  reverfton  and  the  rent,  but  fliall  recover 
no  damages  of  the  tenant.     Win.*8.  Pafch.  22  Jac.  C.  B.  Anon. 

She  fcall  3Sm  ^'  tettc&  °f  knc*  *n  ^cc>  ma'ces  lt<*fe for  years  rendering  rent, 

hue  prcfent  takes  wife  and  dies;  the  wife  (hall  have  judgment  to  have  the 

Th  IT*  *d    d"r*  Paft  °*  t^S   k^    ^°r  ^et   ^OWCr»   an<*  ^ia^  ^ave  ^lC    **"*<* 

ihaii"  mby  part  of  this  rent,  but  ceffabit  executio  for  the  poffejfion  of  the  land 
have  the       during  the  leafe.     Jenk.  73.  pi.  38. 

the^eveWion,  and  the  rent  and  execution  (hail  not  ceafe  ;  for  per  all  the  jnfticet,  the  Sheriff  (hall  ftrmt 
execution  oftbc  land  as  if  t  hire  toas  no  leafe  for  yean ;  for  it  may  be  that  the  Jeafe  is  void,  or  it  may  be 
that  there  is  no  Icafc,  and  though  it  be  pleaded  the  wife  cannot  anfwer  to  it,  and  therefore  the  esecntiam 
fliall  be  general ;  and  lefce  may  re-enttr  notwithstanding  the  recovery  and  the  execution  of  dower ;  and  if 
he  be  tt/,V,  btflnli  tavt  &•  *&<»•    Go*»*  x*5*  &  *}**  Pafcil'  2  J"'  c«  *♦  Miambe'a  cafe. 

3* 
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36.  Regularly  where  an*  hujband  died  feifed  the  wife  (hall  reco- 
ver her  dower,  with  damages  for  the  whole  time  after  her  hujband%s 
death  ;  but  if  he  does  not  die  feifed,  then  after  her  demand,  and 
the  tenant's  refufal  to  aflign  dower  to  her,  (he  fhall  recover 
damages  from  the  time  of  the  refufal.    Jenk.  45.  pi.  85. 

37.  In  dower  the  defendant  pleads  ne  unquesfeifie  que  dower.  It 
was  found  by  the  jury  that  the  huiband  was  feifed,  and  died  feifed, 

.  and  aflefs  damages  to  the  plaintiff* generally.  It  was  moved  in  or- 
reft  of  judgment,  that  the  jurors  did  not  inquire  of  the  value  of  the  land, 
and  then  ultra  valorem  terra,  tax  damages,  as  much  as  is  the 
jifual  courfe,  as  the  prothonotaries  informed  the  Court,  for  the 
ftatute  of  Merton  gives  damages  to  the  wife,  fcil.  valorem  terras, 
and  the  ftatute  of  Glouc.  cap.  1 .  gives  cods  of  fuit  \  but  the 
Court  gave  judgment  for  the  plaintiff,  although  the  damages  are 
given  generally,  and  certainly  intended  for  the  value  of  the  land  ; 
and  there  might  be  in  the  cafe  a  writ  of  error.  Hett.  141.  Trin. 
"5  Car.  C.  B.     Hawe's  cafe. 

38.  If  baron  mates  a  feoffment  to  the  ufe  of  him/elf  for  life,  re-»  S.  P.  by 
mainder  to  thefon  in  tail,  this  is  not  a  dying  feifed  in  the  baron  ^tT?to  have 
for  the  feme  to  have  damages  in  dower ;   per  Curiam ;    and  fo  it  been  ruled 
was  adjudged  in  *  Dame  Egerton's  case.     But  the  baron  ought  accordingly. 
to  die  feifed  ofefiate  tail  orfeeftmple,  which  may  defcend  to  bis  heir,  &c.  3  «  h*^* 
Litt.  Rep.  341.  Trin.  6  Car.  C.B.  Anon.  28.  Hill. 

i6Jac. 
Egerton  v.  Egerton,  S»  C.  but  S.  P.  docs  hoc  appear. 

39.  If  a  feme  brings  a  writ  of  ,dower,  and  recovers,  and  the 
defendant  dies,  the  feme  {hall  have  the  damages  againft  the  terre- 
tenants  ;  per  Glyn  Ch.  J.  Sty.  470.  Mich.  1655.  Anon.  •{•  [  295*  ) 

40.  16  £5*  17  Car.  2.  cap.  8.  Execution  fhall  not  be  flayed  by  writ  A  judgment 
of  error  upon  any  judgment  after  verdicl  in  dower,  unlefs  the  plaintiff  wa*obu,ned 
infuch  writ  becomes  bound  to  the  defendant  in  fuch  fum  as  the  Court  and  a  writ 
to  whom  the  writ  is  diretledfball  think  fit,  that  if  judgment  be  affirmed,  of  error 

or  the  writ  difcontinued  in  his  default,  or  be  be  nonfuit,  he  will  pay  ?ereu^?>,l 
fuch  coils,  damages,  and  fum  and  fums  of  money,  as  (hall  be  andrecog- 
awarded  upon,  or  j-  after  fuch  judgment 9  &c.  to  afcertain  which  a  writ  ni«ancce» 
of  inquiry  fhall  iffue  to  inquire  of  the  mefne  profits  and  damages  by  \^ j,e  !°^ 
waft  done  after  the  firft  judgment ;  upon  return  whereof  judgment  ment  was 
fhall  be  given,  and  execution  awarded  for  them,  and  alfo  for  cofts  of  affiled, 

r  « .  and  then  the 

JUtU  demandant 

died  inteftate  before  tie  dameges  afeertained  by  a  wit  of  inquiry.  A  fci.  fa.  was  brought  by  the  admi- 
Jiifrrator,  fuppofing  that  the  entering  into  a  recognizance  to  the  demandant  according  to  the  ftatuto- 
vefted  a  duty  in  her,  eo  initanti,  and  consequently  the  executor  or  adminiltrator  in  tided,  and  therefore 
that  he  was  regular  to  revive  the  judgment  by  fci.  fa*  and  fo  to  proceed  to  a  ivrit  of  inquiry,  and  after 
the  inquifition  returned,  and  the  duty  afecrtained  to  execute  the  recognizance.  But  it  was  anfwered, 
that  the  taking  the  mean  profits  after  the  fiift  judgment  was  a  perfonai  tort  and  in  nature  of  a  trefpaf  , 
and  (b  died  with  the  perfon,  and  here  is  no  judgment  for  any  damages  given  to  the  inteftate  ;  and  that  as 
to  this  matter  there  is  no  difference  betwixt  a  fci.  fa.  for  damages  upon  thtfatute  of  Merton ,  and  upon 
'the  ftatute  of  16  tc  17  Car.  2*  for  in  both  cafes  the  judgment  quoad  the  damages  ought  to  be  complete  in  the 
lifetime  of  the  parties.  And  the  Court  was  of  that  opinion,  and  Holt  Ch.  J.  gave  another  reafon,  viz. 
that  the  judgment  ghten  was  in  the  realty  wholly,  and  an  administrator  cannot  have  execution  of  any 
judgment  but  only  in  the  per  Ton  alt  y,  and  judgment  accordingly.  Carth.  132.  Mordant  v.  Thorold. 
*  '  Per  Holt,  there  can  be  no  fuit  on  this  recognizance  tiil  theie  be  a  judgment  for  thefe  damages, 
and  confequently  the  lecognizance  does  not  anyways  alter  it.  The  fci*  fa.  to  afcertain  the  dnmiges  muft 
i*  at  tbt  comtton  /jw,  and  the  common  law  rule  is  that  aclio  perkndis  moritur  cumterhr.a.     jmow.  97. 
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«9J  S)0ttct. 

>.  C.   ■■  ■■  t  Salk.ggi.  j>1.  t.  S.C.   adjudged.     >      3  Mod.  18 j.   S.C.  ad}eniator«-»< 
3  Lev.  275.  S«  C.  and  the  Court  inclined  to  that  opinion  j  but  advifare  vuJu 

***•  3^-  41.  Judgment  in  dower  £y  default  and  a  writ  of  inquiry  of  da* 

Roberts    *#  magc*-     A  writ  of  error  was  brought,  and  pending  that  writ  the 

S.  c.  ftatet  tenant  in  tie  original  aBion  died.    The  judgment  was  affirmed,  and 

it,  that  execution  againft  the  lands,  and  a  fcire  facias  againft  the  heir  to 

Writ  of  error  ^lcw  Cau^e  w^7  ^e  demandant  fhould  not  have  damages  \  ad- 
the  tenant  judged,  that  no  damages Jboll  be  recovered  beeaufe  the  judgment  when 
?jie"cd  jhe  the  tenant  died  was  only  complete  as  tp  the  lands,  and  not  as  to  the  da* 
died  and  the  ma£es*  an&  &ey  art  diflincl  judgments ;  and  when  the  tenant  died 
judgment  before  judgment  given  as  to  the  damages,  this  remains  a  judg- 
was  affirm-    mcnt  at  common  law.    Sid.  188.  Pafch.  16  Car.  2.  B.  IL    Ale- 

«d,  and  the  ^     t>    1^  _,. 

demandant    way  v.  Roberts. 

brought  fci.  fa.  againft  the  heir  and  the  alienee  for  damages,  fuggefting  her  huiband*s  dying  fetfed,  hat 
the  Court  agreed  that  the  damages  being  given  again  ft  the  deforceors  only  by  the  deith  of  the  heir,  they 
are  loft  and  are  not  a  lien  on  the  land  which  partes  with  it,  and  that  the  heir,  againft  whom  the  judgment 
was  had,  was  the  deforceor.  S.  C.  cited  Carth.  135. 

iSalk.  252.  42.  Scire  facias  in  a  recognizance  to  pay  mefne  profits  if  judg* 
&  s!  p.  re-  ment  ^  affirmed,  does  not  lie  for  an  executor  of  tenant  in  dower. 
foived;but  Show.  97.  Trin.  2  W.  8c  M.    Mordant  y.  Thorold. 

If  damages 

had  been  ascertained  upon  the  writ  of  inquiry  and  judgment,  they  had  been  veiled  in  the  inteftate  as  a 
debt,  and  the  adminift rater  as  a  debt,  and  the  administrator  fhould  have  had  them  ;  but  (he  dying  before 
the  final  judgment,  and  when  the  damages  were  due  to  her  only  by  way  of  fatisfa&ioa  for  an  injury, 
which  is  in  nature  of  a  trefpafs,  and  the  writ  of  inquiry  being  in  nature  of  a  perfonal  a&ion  for  them,  it 
<Ges  with  the  pcrfon,  and  a  fcirc  facias  lies  not  for  the  executor  or  adxniniftrator. 

[  196  ]  (P.  a)     Error. 

1 .  |N  dower,  judgment  was  given  upon  nihil  dicit,  and  beeaufe 
•*  the  baron  diedfeifedz  writ  of  inquiry  of  damages  was  award- 
ed, by  which  it  was  found,  that  the  third  part  of  the  land  which  Jbe 
ought  to  have  in  dower  was  of  the  value  of  SI.  a  year,  and  that  eight 
years  elapfed  from  the  death  of  her  hufband  next  before  the  inquifttisn, 
and  ajfefs  damages  to  8/.  and  it  appeared  upon  the  record,  that  after 
judgment  in  the  faid  writ  of  dower,  the  demandant  had  execution 
on  habere  facias  feifinam,  and  fo,  upon  the  whole  record  put  together* 
it  appears  that  damages  have  been  ajfeffedfor  eight  years  where  the  de- 
mandant has  beenfeifed for  part  of  the  faid  eight  years  i  whereupon  Ac 
tenant  brought  a  writ  of  error,  beeaufe  damages  are  ajfgned  to  the 
time  of  the  inquifttion,  whereas  they  ought  to  be  but  to  the  time  of 
the  judgment  only  ;  fed  non  allocatur.  Le.  56.  pi.  71.  Pafch* 
29  Eliz.  C.  B.  Walker  v.  Nevil. 

2.  Another  error  afligned  was,  beeaufe  where  it  is  found  that 
the  land  was  of  the  value  of  81.  a  year,  they  have  affeffed  damages  fir 
eight  years,  to  80  /.  beyond  the  revenue  ;  for  according  to  the  rate 
and  value  found  by  verdift  it  did  amount  but  to  64 1,  but  that 
error  was  not  alfo  allowed  j  for  it  may  be,  that  by  the  long  de- 
taining of  the  dower,  the  demandants  have  fuflaincd  more  damages 
than  the  bare  revenue,  &c.  Le.  56,  57.  pi.  71.  Pafch.  29  Eliz, 
C.  B.  Walker  y.  NeviL 

3,  Another 
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3.  Another  error  was  affigned,  becaufe  damages  are  affeffedfor 
the  whole  eight  years  after  the  death  of  the  hujband,  where  it  appears 
that  fir  fart  of  the  f aid  years  the  demandant  was  feifed  of  the  lands  by 
force  of  the  judgment  and  execution  in  the  writ  of  dower,  and 
upon  that  matter  the  writ  of  error  was  allowed.  Le.  57.  pi.  71. 
Pafch.  29  Eliz.  C.  B.     Walker  v.  Nevil, 

4.  Writ  of  dower  was  brought  again/}  an  infant  and  two  others,  Cr0«  E.  557- 
and  a  recovery  had  by  default.     The  infant  brought  error  ;  but  the  J,^*^11" 
Court  feemed  that  it  is  not  reverfeble,  becaufe  it  is  net  a  recovery  Williams, 
in  which  he  might  have  his  age.     Mo.  342.  pi.  465.  Hill.  35,  and  s#c-  adJ°r- 
Trin.  38  Eliz.     Williams's  cafe.  JET^T" 

pi.  I.  S.C.  the  Court  divided,  8c  adjornatur.  S.  C.  cited  per  Cur.  Cro.  J.  392.  that  the  infant 
Aouldnot  avoid  it  by  error  for  this  caufej  for  if  fo,  then  flie  never  would  recover. —— —Roll. 
Rep.  326.  cites  S.  P.  adjudged.  Pafch.  35  Elis.   Williams  v.  Drue.  Mo.  847.  pi.  1*48.  citct 

S.  P.  and  teems  to  be  S.C. —Cro.  £•  638.  pi.  36.  Mich.  40  &  41  Eliz.  B.  H.  Harvey  v. 
Wrot.  S.  P.  the  Court  held  it  to  be  no  error  ;  and  rule  was  given  to  affirm  the  judgment;  but  it  was 
afterwards  reversed  for  the  defeft  of  warrant  of  attorney. Roll.  Rep.  326.  pi.  32.  S.  C.  cited  ac- 
cordingly. Cro.  J.  iti.  pi.  8.  Hill.  3  Jac.  B.R.  Smith  v.  Smith,  S.  P.  and  judgment  in 
C.  B.  affirmed  accordingly  nifi.— — 2  Brownl.  118.  Mich.  9  Jac.  Anon.  S.  P.  adjudged  accord- 
ingly in  C  B.  and  affirmed  in  error.— 2  Le.  59.  pi.  85.  Mich.  32  Eliz.  C.  B.  the  S.  P.  holden 
contra  j  but  (ays  that  afterwards  the  judgment  w.  a  leverfcd. 

5.  Another  error  was  affigved,  viz.  that  he  had  nothing  in  the  Cro.E.  568. 
Und*  The  Court  doubted,  becaufe  the  damages  were  recovered  Pjjm,i\w,U 
to  200  1.  and  the  feme  demandant  being  dead,  her  executors  brought  Williams, 

fare  facias  againji  the  infant  for  the  damages.     Mo.  342.    pi.  465.  Trin. 
Hill.  35,  and  Trin.  38  Eliz.   Williams's  cafe.  £?r?  *■ 

S.  C.  and  Fenner  J.  as  to  this  fecond  error  held,  that  he  might  well  aflign  it  for  error  to  difcharge 
himfclf  of  the  damages,  but  the  other  juftices  did  not  fpeak  thereto;  fed  adjornatur.  S.  C.  cited 

per* Cur.  Roll.  Rep.  326.  that  the  tenant  being  within  age  at  the  time  of  the  recovery,  the  judg- 
ment was  erroneous  by  reafon  of  the  damages  recovered  againft  him. 

#  [  297  1 

6.  Dower  is  brought  againji  an  heir  being  an  infant  within  age. 

He  makes  default.  A  grand  cafe  iffues.  He  makes  default  again. 
The  demandant  has  judgment.  The  infant  lhall  not  reverfe  this 
judgment,  becaufe  a  default  is  imputed  to  the  infant  in  this  cafe, 
and  bis  infancy  Jball  notfave  his  default  as  in  other  cafes  ,•  for  if  fo, 
the  woman  demandant  fhall  have  no  fuftenance  during  the  infant's 
nonage ;  for  the  infant  will  make  default,  and  afterwards  when 
(he  has  judgment,  upon  default  the  infant  will  reverfe  it.  By  all 
the  judges.  Regularly  infancy  excufes  the  default  of  an  infant, 
but  it  does  not  hold  in  dower  for  the  reafon  aforefaid.  Jenk.  284. 
pi.  16.  cites  Mich.  9  Jac.  C.  B.  Rot.  161 1. 

7.  The  demand in  dower  was  of  the  third  part  of  two  meffuages  in 
three  parts  to  be  divided)  and  the  judgment  was  to  recover  feijin  of 
the  third  part  of  the  tenements  aforefaid,  with  the  appurtenances,  to 
bold  to  htm  in  feveralty  by  metes  and  bounds,  and  adjudged  naught, 
becaufe  they  are  tenants  in  common,  and  the  judgment  ought  to 
be,  to  hold  to  him  together  and  in  common  5  but  if  it  had  been 
in  three  parts  divided  it  had  been  good.  Brownl.  127.  Hill , 
13  Jac.    Glefold  v.  Carr. 

8.  The  feme  fuggefted  that  her  hufband  diedfeifed  in  fee  of  all  the 
lands  out  of  which  fhe  demanded  in  dower.'  Exception  was  taken 
that  be  diedfeifed  in  tail  only ;  but  per  Cur.  it  is  not  material  if  he 
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died  fo  feifed,  and  that  flie  ought  to  have  her  dower.    Sty.  6g. 
Mich.  23  Car.  in  cafe  of  Thynn  v.  Thynn. 

9.  If  the  jury  affefs  damages  without  finding  thehujband  died  feifed, 
the  demandant  may  pray  judgment  of  the  land,  and  releafeher  da- 
mages, or  aver  that  her  huiband  died  feifed,  and  have  a  writ  to  in- 
quire of  the  damages.    3  R.  S.  L.  17. 

(Q^a)     Admeafuremcnt.    In  what  Cafes*    And  for 

whom. 

I,  Wejlm*  2*  13  E.i.    J  Writ  of  admeafurement  of  dower  fhaUhe 
cap.  7.  granted  to  a  guardian ;  neither  Jhall  the 

heir,  when  he  comes  of  full  age,  be  barred  by  the  fuit  of  the  guardian 
ifhefues  againjl  the  tenant  in  dower  feignedly  and  by  collufwn,  but  he 
may  admeafure  the  dower  after.  And  as  well  in  this  writ  as  in  a  writ 
of  admeafurement  of  pa/lure,  morejpeedy  procefs  Jhall  be  than  has  been 
ufed  hitherto  ;  fo  that  when  it  is  come  unto  the  great  dijlrefs,  day  jhall 
be  given,  within  which  two  counties  may  be  ho/den,  at  which  open  pro* 
clamation  Jhall  be  made,  that  the  defendant  come  in  at  the  day  ;  at  the 
which  day  if  he  come  in,  the  plea  foal  I  go  forward  ;  and  if  he  aV  not 
come,  and  the  proclamation  be  teftified  by  the  Jberijfi  upon  the  default 
they  Jhall  proceed  to  make  admeafurement. 

2.  The  writ  of  admeafurement  of  dower  lies  where  the  heir, 
when  he  is  within  age,  endows  the  wife  of  more  than  She  ought 
to  have  dower  of,  or  if  the  guardian  endows  the  wife  of  more 
than  the  third  part  of  the  land  of  which  (he  ought  to  have  dower, 
then  the  heir  at  his  full  age  may  (be  this  writ  againft  the  wife, 
and  thereby  fhe  (hall  be  admeafured,  and  the  furplufage  which 
(he  had  in  dower  fhall  be  reftored  to  the  heir,  but  in  fuch  cafe 

T  208  1    there  Jhall  not  be  ajfigned  anew  any  land  to  hold  in  dower,  but  to  take 

from  her  fo  much  of  the  land  which  amounts  to  above  the  third  part  of 

all  the  land  of  which  fhe  ought  to  be  endowed.    F.  N.  B.  149.  (F). 

3.  The  lord  of  F.  brought  writ  of  admeafurement  of  dower 
againft  M.  tenant  in  dower,  who  faid  at  the  grand  diftrefs  that  Jhe 
is  ready  to  be  admeafured,  and  the  writ  was,  that  Jhe  had  mere  by 
40/.  per  annum  than  her  third  part,  and  writ  iflued  to  the  fheriff, 
who  returned  that  Jhe  had  more  by  40/.  per  annum,  &c.  and  becaufe 
he  ought  to  have  extended  the  land  into  three  parts,  and  to  have  re- 
turned how  much  Jhe  had  beyond  the  third  part,  therefore  ill,  and 

Jicut  alias  ijfued ;  quod  nota.     This  is  intended  that  where  iffue  it 

joined  in  this  writ,  that  this  paffes  by  iffub ;  but  where  it  is  by 

nient  dedire,  as  here,  there  ifc  fhall  be  by  extent  by  writ  before 

the  fheriff,  and  this  as  miniftcr,  and  not  as  judge,  for  upon  his 

return  judgment  fhall  be  given  of  it  in  Bank.    Br.  Admeafure* 

ment,  pi.  2,  cites  44  E.  3.  10, 

The  *rit  of       4,  In  admeafurement  of  dower,  where  it  is  made  before  the 

m^trf™"    *»*?>  ftefierijfisludge;  Arg,  6  Rep.  n.  b.  cites  44 E.  3.  10. 

dower  is  vi-  per  Finchden,  and  44  E.  3,  11.  b. 

contid,  and 

sot  returnable,  tad  the  parties  may  thereupon  plead  before  the  griffin  the  county  j  but  the  pleas  ihay 

he 
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bt  moved  out  of  the  county  court  by  pone  it  the  Aiit  of  the  plaintiff  without  (hewing  canfe  in  the  writ, 
oat  if  it  be  at  the  fait  of  the  defendant  he  ought  to  nSew  caufe.    %  Inft.  369* 
1 

5.  If  the  JheriJF  delivers  the  moiety  in  execution  for  the  third  party  Br.  Scim 
the  heir  Jhall  noihave  ajftfe  by  reafon  of  the  recovery,  but  fliall  have  p|JcJJ?J# 
fci.fa*  againft  the  feme.     Br.  Dower,  pi.  83.  cites  22  R.  2.  cites  Fitch. 

6.  If  the Jbertff returns  nihil  in  writ  of  admeafuiement  of  dower,  Execution,  ' 
yet  the  plaintiff  fliall  have  judgment  as  if  the  procefs  had  been  i^a.*^ 
returned  ferved ;  quod  non  negatur.     Br.  Admeafurement,  pi.  7. 

cites  11  H.  6.  3. 

7.  If  the  heir  endows  his  mother  within  age  of  more  than  of  the  if  the  gm*r~ 
third  part,  he  cannot  enter  into  the  furplufage  at  full  age,  but  <#«»  «n 
fliall  have  writ  of  admeafurement  of  dower,  per  Kingfmill  J.  jj^fj^'j^ 
But  per  Rede  Ch.  J.  he  may  enter,  as  upon  partition  made  within  d»wt  tbtmt- 
age  which  is  not  equal.     Quaere.     Br.  Admeafurement,  pi.  4.  thtr  °*  *** 

ctoaiH.7.19.  •■*£, 

fie  tmgbt  to  have.  Sec,  the  heir  when-  he  comes  at  his  full  age  may  fue  forth  a  writ  of  admeafurement 
of  dower,  Ac.     Perk.  f.  5x4. 

If  the  bar  within  age  be  cut  of  ward,  and  ajpgnt  more  Jctoir  than  be  ought  within  age,  he  may  have 
an  admeasurement  of  dower  within  age  j  for  enter  be  cannot.     2  Inft.  36$. 

8.  If  the  heir  within  age  before  the  guardian  enters  into  the  land  If  the  *** 
affigns  to  the  wife  more  land  in  dower  thanjhe  ought  to  have,  then  the  ~£&L  en- 
guardian  Jhall  have  the  writ  of  admeafurement  againft  the  wife  by  ten)  endow* 
the  ftatute  of  Weftminfter,  2.  cap.  7.  And  if  the  guardian  '****'£'£ 
brings  .the  writ  and  purfues  it  againft  the  wife,  yet  the  heir  at  JJjJ^  £&* 
his  full  age  by  the  fame  fatute  Jhall  have  the  writ  of  admeafurement  of  the  guardian 
dower  againft  the  wife.     F.  N.  B.  148.  (F).  fffLu" 

his  affignee  (hall  have  no  writ  of  admeafurement,  becaufe  it  was  a  thing  in  a&ion.    Co.  Litu  39*  a. 

9.  By  Bra&on,  lib.  4.  cap.  1 7.  if  fbe  has  lands  in  dower,  in 
divers  counties,  there  it  ought  to  be  coram  jufticiariis  ;  and  note, 
there  the  tenant  Jhall  havefeveral  writs,  viz.  ift,  In  every  writ  of 
admeafurement  all  the  lands  which  Jbe  has  in  the  fame  county  Jhall 
be  named  and  admeafured.  2dly,  If  (he  has  lands  in  feveral  coun- 
ties there  fliall  be  feveral  writs,  and  feveral  extents  of  all  the  lands 
of  which  the  party  died  feifed,  as  it  feems,  yet  he  fliall  have  one 

count  and  one  admeafurement ;  fed  quaere  how  it  (hall  be  made.    £  299  J 
13  E.  4.    Admeafurement,  17.      Yet  note    7  R.  2.    Ibid.  4. 
The   defendant  was  to  anfwer,   notwithftanding  the  exception. 
7  R.  2.    Admeafurement,  4.     F.  N.  B.  148.  (G),   in  the  new 
notes  there  (d). 

10.  If  the  wife  after  the  afjtgnnunt  of  dower  improves  the  land, 
and  makes  it  better  than  it  was  at  the  time  of  the  affignment ;  an 
admeafurement  does  not  lie  of  that  improvement.  But  if  the 
improvement  be  by  cafualty  of  a  mine  of  coals  or  of  lead,  which  are 
in  the  land,  &c.  which  have  been  occupied  in  the  hulband's 
time,  the  doubt  is  the  more \  but  Jbe  cannot  dig  new  mines ;  for 
that  lhall  be  wafte  if  me  do  fo.     F.  N.  B.  149.  (C). 

11.  If  a  guardian  in  chivalry  affigns  too  much  for  her  dower,  the  *  I»ft*  368. 
heir  fhail  have  a  writ  of  admeafurement  by  the  common  law.  s#p* 
Co,  Litt.  39.  a, 

5  12.  So 
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But  in  fuch       i2.  So  if  the  heir  within  age  affigns  before  the  guardian  enter* 

that  ftatute  *nt0  ^c  *an<*  to°  muc^  *n  ^owcr>  *c  guardian  (hall  have  a  writ  of 
the  guardian  admeafurement  by  the  ftatute  of  Weftm.  x.  cap.  7.  and  in  that 
had  been       cafe  he  himfelf  {hall  have  a  writ  of  admeafurement  at  full  age, 

medy  •  for     aTl^  ^omc  ^avc  ^a^>  ^at  m  ^at  ca^c  ^e  may  ^avc  lt  within  age, 

bo  admea-      Co.  Lltt.  39*  a# 

fuiement  of 

dotto,  bebga  real  a&o&>  lay  for  the  guardian  at  common  law.    %  Inft.  367. 

13.  The  heir  (hall  have  an  admeafurement  for  die  alignment  in 
the  life  of  his  anceflor  by  the  common  law.  And  a  writ  of  admea- 
furement lies  upon  an  affignment  in  Chancery.     Co.  Litt.  39.  a. 

14.  If  the  heir  within  age  affigns  dower  and  dies,  his  heir  (hall 
have  the  fame  writ  ;  but  if  the  ancejlor  of  full  age,  being  tenant  in 

feefimple,  affigns  dower  more  than  he  ought,  his  heir  (hall  never 
avoid  it,  becaufe  he  had  full  power  to  aflign  as  much  as  he 
would.     2  Inft.  368. 

15.  Although  the  words  of  the  writ  be  in  the  prefent  time, 
plus  habet  in  dotem,  &c.  yet  it  /'/  to  be  taken  that  Jhe  had  more  in 
value  at  the  time  of  the  affignment  of  dower ;  for  if  by  her  induftry 
and  policy  it  be  made  of  greater  value  afterwards,  no  writ  of  ad- 
meafurement lies  for  this  improvement.     2  Inft.  368. 

16.  If  in  dower  the  fheriff gives  feifin  on  the  habere  facias  feifinam 
of  more  than  a  moiety ,  the  heir  cannot  enter,  nor  maintain  an  affife, 
but  muff  have  afcire  facias  to  admeafure  the  lands  in  the  return. 
2  Ld.  Raym.  Rep.  1294,  1295.  Arg.  cites  Br.  Extent,  13.  and 
Fitzh.  Execution,  165* 


(R.  a)    In  what  Cafes  Dower  may  be  defeated. 

X.  6  E.  i.  cap.  7.  Statute  jF  a  woman  fells  or  gives  the  land  which 
of  Gloucester.  **    Jhe  holdeth  in  dower,  the  heir  or  other 

per/on  to  whom  the  land  ought  to  revert  after  her  death,  Jball  have  pre- 
fent remedy  to  recover  the  land  by  writ  of  entry. 

2.  Weflm.  2.  13  E.  1.  cap.  4.    If  the  wife  be  wrongfully  endowed 
by  the  guardian  during  the  minority  of  the  heir,  the  heir  when  at  fill 
mgefball  have  aclion  to  demand  the  feifin  of  his  ance/lor  ,•  but  iffbe  can 
Jhew  that  Jhe  had  a  right  to  her  dower  Jhe  Jhall  retain  it,  and  the  heir 
Jhall  be  grievoujly  amerced  according  to  the  difcretion  of  the  juflices. 
t  300  1        3*  Donor  referves  a  rent  upon  the  tenant  in  tail  and  dies,  wife  is 
endowed  of  the  rent,  tenant  in  tail  dies  without  ifTue ;  the  wife 
<  fhall  not  have  dower  any  longer.    But  otherwifc  of  an  eftate  in 
fee-fimple  though  tenancy  efcheat,    yet  the  wife  (hall  retain  her 
dower  of  the  feigniory.    Per  Dyer,  Arg.  Mo.  39.  pi.  126.  Trin. 
4Eliz. 

4.  Wife  of  feoffee  on  condition  is  endowed.  Condition  is  broken. 
By  re-entry  of  feoffor  dower  is  defeated.  Le.  299.  Arg.  pi.  409. 
Mich.  28  Eliz.  C.  B. 
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(S.  a)     Relief  in  Equity. 

1.  T  F  a  feme  be  endowed  in  Chancery,  and  after  the  lafid  is  rt~ 
*  covered  againfi  her,  Ihe  may  have  fcire  facias  there,  to  be  en- 
dowed dc  novo.     Br.  Jurifdidion,  pi.  114.  cites  43  A(T.  32. 

2.  The  fuit  ought  to  be  for  the  dower  by  petition  in  the  Chan* 
eery,  and  not  by  writ  of  dower  in  Bank  againfi  the  committee  of  a 
ward  of  the  king,  for  the  advantage  of  the  king.  Br.  Dower, 
pi.  66.  cites  4  H.  7.  1  •  per  Brian. 

3.  A  bill  was  to  prevent  dower,  becaufe  her  hufband  was  pajl  me-* 
mory  at  the  time  of  marriage,  but  it  was  difrrlifled  to  law.  Toth.  8 1. 
cites  3  Jac.  Pennington  v.  Cook. 

4.  In  dower,  the  defendant  pleaded  that  the  demandant  was 
endowed  by  commiffion  out  of  the  court  of  wards,  de  dote  affignanda, 
which  ihe  accepted  of;  it  was  holden  by  the  Court  to  be  a  void 
ajftgnment,  and  (hall  not  bind,  for  that  the  dower  ought  to  be  affign- 
ed  out  of  the  Chancery  by  writ  de  dote  affignanda.  Cro.  E.  364. 
pi.  28.  Mich.   35  &  36EH2.  B.R.  Stainfield  v.  Bynden. 

J.  The  Lord  Keeper  declared  that  a  woman  cannot  have  dower 
of  a  truft,  but  compelled  the  defendant  to  anfwer  who  is  tenant  to 
the  land,  to  enable  her  to  bring  her  writ  of  dower.  Toth.  163* 
cites  Mich.  2  Caj\  Kemp  v.  Lady  Rerefby. 

6.  A.  before  his  marriage  with  B.  was  queftioned  for  treafon,  s.  c.  cited 
and  thereupon  made  a  deed  of  his  lands  to  his  younger  fon,  and  then*  by  the  Maf. 
marries  B.  A.  was  acquitted  and  dies.  B.  brines  a  writ  of  dower  ?*.?*  Jf^. 
agamft  the  heir,  whereupon  the  laid  conveyance  is  given  in  evi-  l70$m  that 
dence  to  bar  her;  thereupon  fhe  brings  a  bill  here,  and  it  is  de-  A.  ongo^d 
creed  that  that  deed  fhould  not  be  given  in  evidence.  3  Ch.  R.  94.  Jjf^jji, 
1653.  Robinfon  v.  Fletcher.  to  afire  the 

lands  t§  B. 
his  ekieft  fon  in  fee,  but  falling  into  trouble  he  conveyed  them  to  C.  his  younger  fon,  only  tofecure  tbem 
againfi  a  forfeiture.  After  A.  was  free  of  his  trouble,  he  conveyed  the  lands  toB.  and  died.  B.  marries, 
mud  dies,  and  leaves  a  widow,  hut  no  child,  and  C.  was  his  heir  j  the  widow  brought  dower  at  law,  but 
upon  C's  giving  the  conveyance  to  him  in  evidence,  (he  was  nonfnited.  Whereupon  fhe  brought  a  bill, 
and  had  a  decree,  and  a  commiffion  to  fet  out  the  thirds,  and  his  Honour  faid,  that  though  this  was 
much  contefted,  yet  equity  and  juftice  prevailed.  Chan.  Prec.  250.  in  cafe  of  Lady  Dudley  v.  Lord 
Dudley,  cited  it  as  6  May,  1653.  Fletcher  v.  Robinfon. -^—S.  C.  cited  by  Sir  Jofeph  Jekyl  Mailer  of 
the  Rolls,  Hill.  1732,  who  faid,  that  he  took  it  out  of  the  Regifter  Books,  and  adds,  that  C.  executed  s 
declaration  of  truft  to  A.  and  that  the  deed  to  C.  was  decreed  to  be  fet  afide  as  againft  the  widow. 

*  Wms.'s  Rep.  082.  in  cafe  of  Sutton  v.  Sutton. S.  C.  of  Fletcher  v.  Robinfon,  cited  3  Wms.'i 

Rep.  231.  Hill.  1733.  in  cafe  of  Chaplin  v.  Chaplin. And  Ibid.  233.   Chancellor  Talbot  faid, 

that  this  ieerned  a  Grange  cafe,  and  a  moft  extraordinary  truft  j  for  if  the  rather,  the  ceftuy  que  truft, 
tnould  have  come  for  a  performance  of  that  truft,  he  could  never  have  recovered,  but  the  fon  (hould  have 
held  the  land  discharged,  it  being  a  fraudulent  truft  made  to  protect  the  eftate  againft  a  forfeiture.  This 
probably  was  a  fliort  note  of  the  cafe  far  the  private  ufe  of  fome  gentlemen,  and  can  be  of  fervice  to  n« 

other. —Chan.  Prec.  250.  S.  C  Ld,  C.  Talbot,  in  the  cafe  of  Att.  Gen.  v.  Scot,  calls  this  an  ob- 

fcure  cafe. 

7.  Devije  of  leafes  and  other  perfonal  efiates  of  a  confiderable 
value  in  truft,  that  his  wife  fhould  thereout  have  during  her  life 
100L  per  annum  in  lieu  and  difcharge  of  her  dower,  decreed  to  iflue 

out  of  the  perfonal  eftate  only  if  fufiicient,  but  if  not,  then  to  be    [  301  "\ 
fupplied  out  of  the  real  eftate.     Fin.  R.  134.  Mien.   26  Car.  2, 
Lefquire  v.  Lefquirc. 

7.  The 
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7.  The  trujl  of  a  term  to  attend  the  inheritance  (hall  not  he  fevered 
therefrom  for  dower,  or  any  other  confederation,  except  for  pay- 
ment of  debts.     2  Freem.  Rep.  66.  pi.  77.  Trin.  1681.    Tiffin  v. 
Tiffin. 
Tern.  *r*.        8.  Infant  tenant  relieved  where  dower  was  unequally  fit  forth  by 
S°ty  *  ~   the  flierifF.     2  Chan.  Cafes,  160.  Hill.  35  and  26  Car,  2.   Holby 
™y'*aV.Holby. 

9.  Bill  was  to  fet  afide  a  partial  and  fraudulent  alignment  of 
dower,  and  relieved.     Vern.  218.  Hill.  1683.  Hobby  v.  Hobby. 

10.  The  wife  joins  with  her  hujband  in  a  mortgage,  and  levies  a 
fine  to  the  intent  to  bar  her  dower,  and  in  conftderation  thereof  the  buf- 

hand  agrees  the  wife  Jhall  have  the'  redemption  of  the  mortgage,  and 

the  bit/band  afterwards  mortgages  this  eftate  twice  more.     The  Court 

took  this  agreement  to  be  fraudulent,  as  againft  the  fubfequent 

mortgagees,  fo  far  as  to  intitle  the  wife  to  the  whole  equity  of 

redemption  ;  but  in  regard  the  wife,  in  confidence  of  this  agree* 

ment,  had  levied  the  fine,  and  thereby  barred  her  dower,  and  die 

Shu/band  and  wife  being  both  livings  the  Court  decreed  that  after  the 

hujband  7  deceafe,'  the  wife,  in  cafe  Jhe  Jhould  happen  to  furvive  bint, 

Jbould  enjoy  her  dower ;  and  whereas  the  mortgagees  prefied,  that 

the  decree  might  only  be,  that  (he  fhould  enjoy  her  dower  not- 

withftanding  the  fine,  the  Court  thought  it  unreafonable  in  this 

cafe  to  put  wife  to  her  writ  of  dower  5  becaufe  they  might  convey 

away  the  eftate,  and  (he  not  know  againft  whom  to  bring  her  writ 

of  dower  5  and  therefore  decreed  the  dower  to  her.    Vem.  294, 

295.  pi.  2^7.  Hill.  1684.   Dolin  v.  Coltman. 

A  fcwreft  1 1.  If  there  be  a  mortgage  by  the  anceftor  of  the  baron  upon 

may  redeem  the  whole  eftate,  equity  will  permit  her  to  redeem,  paying  her  pro- 

*  "?0hrtfjgc'   portion  according  to  the  value  of  thirds  for  life,  and  there  is  no 

•w  till  6-    precedent  in  equity  to  the  contrary;  Arg.  and  agreed  by  the 

tisficd.  Cfa.  other  fide,  and  that  the  reafon  is,  becaufe  the  mortgagee  has  no 

Prec.  137.    intereft  but  to  have  his  money,  and  equity  is  to  execute  all  thefe 

Danby.-l     agreements,  but  never  where  there  is  a  purchafor,  or  where  the 

£.  C.  cited    interefi  of  the  mortgage  is  qffigned  to  the  heir  between  herfelf  and 

^albot.C*  t'ie  mortP8cc>  fl*e  comcs  *n  place  of  her  hufband,  and  the  hut- 
Mich,  1734.  band  could  redeem,  and  fo  may  the  wife ;  but  againft  a  purcha- 
Cafes  in        for  ijhe  has  no  more  equity  than  her  hufband  had,  and  that  is 

A^Taiibot'j  none  at  a^*  ^ar**  ^a^es>  7°>  7*«  hi  the  cafe  of  the  Counted  of 
Time,  140.    Radnor  v.  Vandebendy. 

in  cafe  of 

Attorney  Gen.  r.  Scott-  Ch.  Prec.  33.  Arg,  ...per  Ld.  Wright,  Ibid.  15*. 

f)evifeof  12.  A.  gives  his  wife  a  legacy,  and  devifed to  her  part  of  his  real 

wife5is°nohe  $°**  &urin£  her  widowhood,  and  devifed  the  refidue  of  his  whole 
bar  of  dower  eftate  to  B.  for  life,  remainder  to  his  firft  fon,  &c.  perSo- 
vniefs  it  be  mers  C.  this  muft  be  taken  to  be  in  fatisfa&ion  of  dower,  and 
tfa%faaion  a  ^lateral  fatisfaclion  may  be  a  good  bar  to  dower  in  equity, 
of  her  dower,  though  pleadable  at  law,  and  decreed  accordingly;  but  thisde- 
Ch.  Piec.  cree  was  afterwards  reverfed  by  Wright  K.  2  Vern.  365.  pi.  327. 
i-co.MHkl  Mich.  1699.     Lawrence  v.  Lawrence. 

chin  t.  Hitchin. 

13*  Dower 
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13.  Dower  bdng  an  Infereft  that  does  not  arile  by  any  vum 
tta£k9  but  by  implication  of  law,  it  ought  tojtand  or  fall  according 
fy  the* right  at  law  without  any  affiftance^of  a  court  of  equity  ;  per 
lid.  Chancellor*    %  Freem.  Rep.  pL  234.  pL  304.  Mich.  1699. 
Browne  v.  Gibbs. 

14.  A.  fettled  lands  to  the  ufe  of  himfelf  for  life  f  remainder  to  Cban.Pm. 
trvfteesfor  99  years  for  rmifing  200  /.  a-piece  for  L.  and  M.  daugh-  97-  pi-  **• 
ters  of  &  his  fon,  remainder  to  the  faid  B.  and  the  heirs  of  his  SjiJajwIsg. 
tpdyi  &c.  remainder  to  his  own  right  heirs ;   provided^  that  if  the  ed. 

fairs  of  the  body  of  B.  pay  L.  and  M*  200/.  a-piece  at  21,  or  days 
of  marriage ,  then  the  term  to  be  void.  B.  died  leaving  no  ijfue  but 
%*and  Af.  The  widow  of  B.  brought  dower  and  had  judgment, 
but  could  have  no  benefit  at  law  till  the  determination  of  the 
term,  and  therefoie  brought  a  bill  in  equity  to  fet  afide  the  term, 
infifting  that  L.  and  M.  were  now  heirs  of  the  body  of  B.  and 
the  eftate  veiled  in  them,  which  was  equal  to  the  payment  of 
the  money,  and  fo  the  truft  of  the  term  being  fatisfied,  the 
term  ought  not  to  Hand  in  the  way,  and  fo  it  is  all  one  as  if  the 
money  was  paid  at  the  time  and  then  by  the  exprefs  provifo  it 
Plight  to  be  void  j  but  the  Court  difmuTed  the  bill  without  cofts. 
2  Freem.  Rep.  233.  pi.  304.  Mich.  1699.     Brown  v.  Gibbs. 

15.  In  cafe  of  a  term  kept  on  foot  to  proteft  a  purchafe  and  at-  %  Fretm. 
tend  the  inheritance,  there  is  no  relief  againft  a  purchafor,  and  Rq>*  *«*• 
perhaps  I  could  not  relieve  againft  an  heir ;  per  Ld.  Somers  Ch.  jjjj^f  w* 
Prcc.  65.  Mich.  1696.     Lady  Radnor  v.  Rotherham.  —M.  So- 
mers Aid 

the  Court  went  not  on  the  reafon  of  his  being  a  purchafor.     Ch.  Prcc.  99.    ■         Mafter  of  the  Roft-a 

thought  it  was  decreed  purely  in  favour  of  a  purchafor.     Ch.  Prec.  249.  Pafch.  17P5. Hill.  1732. 

Sir  Jof.  Jekyl  Mafter  of  tne  Rolls  cited  the  cafe  of  Lady  Bodmin  v.  Vandebendy,  since  reported  by  fJsa 
name  of  Lady  Radnor  v.  Rotherham,  and  that  after  the,  different  opinion  of  two  Chancellors  (Jeffries 
and  Somen),  it  was  fettled  by  the  judgment  of  this  Court,  and  affirmed  by  the  Houfe  of  Lords  in  that 
cafe,  that  a  dowrefs  Jhall  not  have  the  benefit  of  a  truft -term  to  attend  the  inheritance  againft  a  purchafor  ; 
and  (aid  it  teems,  that  by  the  fame  reafon  that  (he  ftull  not  have  it  againft  afurcbajor  of  the  legal  eftate, 
fo  6k  (hall  not  be  relieved  againft  a  purchafor  of  the  inheritance  of  a  truft- eftate,  for  in  both  cafes  the 
purchafor  otght  to  be  fate.     2  Was.'i  Rep.  639.   in  cafe  of  Sutton  v.  Sutton.  ■  Show.  Pari. 

Cafes,  69, 70.  S.  C.  by  name  of  Lady  Radnor  v.  Vandebendy. 

The  Mafter  of  the  Rolls  cited  the  cafe  of  Brown  v.  Giibs  decreed  by  Ld.  Somers,  and  attb  the 
cafe  of  Wray  v.  Williams  decreed  by  Ld.  K..  Wright,  though  contrary  to  his  own  opinion,  he 
thinking  himfclf  bound  by  the  cafe  of  Lady  Bodmin  v.  Vandebendy j  and  faid,  that  the  fame  qoeftioa 
cam*  afterwards  to  be  confidered  by  the  late  Mafter  of  the  Rolls,  in  the  cafe  of  Lad t  Dudlxy  v« 
Lord  Do d let,  and  that  he  in  a  folemn  argument,  and  great  deliberation,  decreed  for  the  dowrefs  j  and 
that  fo  did  the  Ld.  Harcourt,  Pafch.  171 1.  (not  in  1710,  as  mentioned  in  Abr.  Equ.  Cafes,  219.)  ia\ 
the  cafe  of  Hig  roan  v.  Higford j  and  that  upon  a  bill  of  review  in  the  cafe  of  Wr  at  y.  Williams, 
he  was  of  opinion  for  the  dowrefs,  and  over-ruled  a  demurrer,  and  that  afterwards  the  defendant  fub- 
mitting,  a  decree  was  made  by  confent,  fixing  a  fum  for  the  arrears  of  dower,  and  giving  her  pofleflion, 
agreeable  to  Lord  Hale's  opinion  in  Hard.  489.  and  to  all  the  refoluiions  in  the  cafe  of  tenant  by  the 
curtefy  5  fi>  that  a  dowrefs  mall  have  the  benefit  of  a  truft- term  attendant  on  the  inheritance  againft  the 
l4r>  and  that  this  point  feems  fettled  as  to  dowrefles  and  tenants  by  the  curtefy.  2  Wma.'s  Rep.  639, 
#4*.  Hilt  1732.  in  cafe  of  Sutton  v.  Sutton* 

S.  P.  cited  by  the  Mafter  of  the  Rolls  as  mentioned  by  Ld.  Somers  in  the  cafe  of  Brown  v.  Gifcfct* 
%  Wms.'s  Rep.  6A7.  in  the  faid  cafe  of  Sutton  v.  Sutton. 

i<S.  By  marriage  fettlement  a  term  was  limited  in  truft  for  ®"t*lw!*p 
railing  daughters'  portions,  provifo  on  payment  by  the  heir  the  term  ^J^^ 
to  ceafe.     The  hujband  dies  leaving  only  two  daughters.    The  wife  for  railing 

Es  judgments  in  dower  with  a  cejfet  executio  during  the  term*  dao?htwV| 
.  Somers  denied  to  fet  afide  the  term,  for  that  would  be  to  re-  J^^an^ 
ttcye  her  againft  the  very  judgment  upon  which  the  founds  her  in  d* 

right 
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ngnt  of  relief,  and  flic  mud  be  content  with  the  cftate  as  'the 
X£foV°   law  Sives  ir-    Ch-  Prcc*  97*  Mich"  l699'    Brown  v-  Gibbs- 


fjfe.  Provifo,  the  term  toceaje,  &c*  on  payment  or  f<  curing,  6sfr.  to  the  good  liking  of  the  trufices  ky  the 
perfin  or  fterfons  that  Jball  have  right  to  the  fretbcJd,  (stc.  The  dowrefs  had  brought  a  writ  of  dower  at 
hw  and  recovered,  but  with  a  cefiet  executio  during  the  term,  and  on  a  bill  by  her  to  remove  the  term, 
the  Mafter  of  the  Rolls  decreed  that  flie  ftiould  have  the  benefit  of  the  truft  of  the  term,  as  to  a  third  part 
of  the  profits>  above  the  charge  of  the  annuities  during  their  tefpe&ive  continuance,  and  after  the  de- 
termination of  all,  a  third  part  of  the  whole  profits  for  dower,  and  the  truftees  to  account  to  her  accord* 
ingly,  etviceverfa.  Ch.  Pr.  241.  Pafch.  1705.  Ld.  Dudley  v.  Lady  Dudley. — Abr.  Eau.  Cafes,  219, 
pi.  5.  S.  C— S.  C.  cited  by  the  Mafter  of  die  Rolls,  Hill.  1732.  2  Wmi.'s  Rep.  639.  in  cafe  of 
Sutton  v*  Sutton.  S.  C.  cited  by  Ld.  Ch.  Talbot,  Cafes  in  Equ.  in  Ld.  Talbot's  Time,  140. 

Mich.  1735*  »QC*k  of  Attorney  Gen-,  v.  Scott.— S.C.  cited  Arg.  3  Wma-'s  Rep.  232. 

#[3°3  3 

•f  2  Vern.  1 7.  Chancery  will  not  let  the  heir  fet  up  an  old  mortgage  term 
— £.  c."  *^at  **  fotufi'd  to  bar  the  widow  of  her  dower.  Ch.  Prec.  133* 
cited  by  the  Mich.  1700.     f  Hitchin  v.  Hitchin. 

Matter  of 

the  Rolls,  Hill.  1732*    %  Wmi/i  Rep.  648.-2  Freest.  Rep.  241.  , 

|S.C.  cited  i8#  But  in  fuch  cafe,  if  the  hujband  had  ajjigned  over  the  term 
to-  of  the**"  wh*ch  he  had  Power  t0  do,  (he  had  been  barred ;  for  there  had 
Roils,  Hill,  keen  a  purchafor  in  the  cafe.  Ch.  Prec,  137.  Hill.  1700. 
j  732.  and    11  Palmes  v.  Danby. 

laid,  that  it     ll  ; 

was  a  mortgage  for  years  (though  not  fo  reported)  but  that  thequellion  is  there  ftated  generally,  whether 
a  dowrefs  had  a  right  to  redeem  a  mortgage  >  and  that  Ld.  Keeper  Wright  declared  (he  had ;  and  hit 
Honour  faid,  that  he  faw  no  reafon  for  a  difference  between  a  mortgage  in  fee  and  for  years  as  to  the 
fewiefa's  redeeming  in  a  court  of  equity.    2  Wms.s  Rep.  6489  649,.  in  cafe  of  Sutton  v.  Sutton. 

19.  Dower  cannot  be  ajftgnedin  Chancery  except  it  was  in  the 
cafe  of  chivalry  and  wardfhip,  &c.  But  if  the  heir  in  purfuance 
of  a  decree  there  affigns  dower,  the  wife  is  in  by  the  heir's  af- 
fignment,  and  not  by  the  decree.  7  Mod.  43.  Trin.  1  Ann. 
B.  R.     Smith  v.  Angel. 

20.  The  mother  was  guardian  of  the  infant  heir,  and  received  the 
rents  and  profits  of  the  eftate  of  which  Ihe  was  intitled  to  dower, 
but  it  was  never  afligned ;  but  Ld.  Chancellor  held,  that  the  want 
of  a  formal  ajfgnment  of dower -,  is  nothing  in  equity;  for  ftill  the 
right  in  confeience  is  the  fame ;  and  if  the  heir  brings  a  bill 
again/i  the  mother  for  an  account  of 'the  profit '/,  it  is  moft  juft  that  a 
court  of  equity  fhould  in  the  account  allow  a  third  of  the  profits 

for  the  right  of  dower.     Wms/s  Rep.  118  to  122.  Pafch.   171c. 
D.  Hamilton  v.  Ld.  Mohun. 
Ld.  Wright        21.  A.   the  father  fold  land  to  J.  S.  and  granted  a  99  years 

wa?  **'  ^  Urm  of  other  lands  as  a  c°lla*eral  fcurky  A.  died.  B.  his  fo* 
dowabie.  entered  and  died.  M,  the  widow  of  B.  recovered  a  third  of  thofe 
Ch.  Prec.     lands  for  her  dower.     On  a  bill  by  J.  S.  to  be  relieved  againft 

1700. *s!c.  ^at  recovery>  t'ie  queftion  was,  whether  a  dowrefs  (hall  be  re* 
—The  cafe*  lieved  in  equity  againft  a  term  of  99  years  granted  by  her  baron 
of  Williams  by  virtue  of  a  power  in  the  deed  of  fettlement  on  his  father, 
Sieby*bai  w^°  ky  ^at  deed  was  onty  tenant  for  life,  remainder  in  tail  to 
of  review      hia  (on  (the  baron)  with  power  to  grant  a  teun  of  99  years  of 

}\  lands 
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lands  in  flvepari/hes  ?  Wright  K.  decreed  ejeftment  to  be  brought  t*far«  L°** 
upon  the  99  years  term,  and  fo  the  widow  would  be  evided  of  ^onfo.! 
dower.     2  Vera.  278.    pi.  342.    Trin.  1700.  and  2  Vern.  680.  icmnargu- 
pi.  605.  Hill.  171 1.     Williams  v.  Wray.  .    xnent,bere- 

ver  led  Lord 
Wright's  decree,  and  ordered  that  the  plaintiff",  the  Lady  Williams,  having  recovered  dower  at  law, 
the  truft-term  fct  up  by  Sir  B.  Wray  fhould  not  ftand  in  her  way  in  equity.      Wms.'s  Rep.  1 37  t4 
139.  Hill.  1710.  S.  C. 

[  3°4  1 

22.  Lands  in  fee  are  devifed  to  J.  S.  in  truft  to  pay  the  devifor*s  However, 

debts  and  legacies  9  and  to  educate  B.  until  21,  or  marriage  t  and  then  Z^^? 
to  fettle  the  fame  on  B.  and  the  heirs  of  his  body*  •  B.  after  21  mar-  may  be  con- 
ned M.  and  fome  years  after  died,  the  eftate  tail  not  being  fet-  fifcrjd « 
tied  according  to  the  will.     M.  brought  her  bill,  praying  the  aid  SSto^e- 
of  equity  to  help  her  to  her  dower,  and  the  fame  was  decreed  to  neral,  that  a 
her  by  the  Mafter  of  the  Rolls.     2  Wms/s  Rtp.  632.  651.  Hill.  "0™* 
1732.     Sutton  v.  Sutton,  alias  Banks  v.  Sutton.  SS^ofti 

tru*>$  yet  in  that  particular  cafe  the  legal  eftate  was,  by  the  will  of  the  donor,  directed  to  be  conveyed 
to  the  ceftuy  que  truft  at  his  age  of  21,  and  he  living  to  that  age,  according  to  the  principle  abovemen* 
tioned,  his  widow  was  well  intided  to  dower.  3  Wms.*s  Rep.  232.  in  a  note  of  the  reporter,  cite* 
2  Wms.'s  Rep.  632.    Banks  v.  Sutton. 

23.  And  though  in  the  cafe  above,  the  lands  were  in  mortgage  And  the 
at  the  death  of  the  devifor  to  W.  R.  in  fee,  fo  that  B.  was  in-  JJ^||of 
titled  to  an  equity  of  redemption  only,  yet  the  Mafter  of  the  Rolls  ^  that'he 
decreed    her   the   arrears    of   her   dower  from  her    hufhand's  did  not 
death,  fbe  allowing  the  third  of  the  interell  of  the  mortgage  money  Jai0,w,fin^r 
unfatisfied  atjhat  time,  and  her  dower  to  be  let  out,  if  the  parties  any  inftance 
differ.     2  Wms.'s  Rep,  632  to  651.     Hill.  1732.    Sutton  v.  where  a 

Sutton.  dower  of  an 

equity  of  re- 
demption was  controverted  and  adjudged  againft  the  dowrefs.  Ibid.  651.  The  editor  at  the  end  of 
the  pag.  651.  refers  to  the  cafe  of  the  Attorney-General  v.  Scot  &  al',  12  Nov.  1735,  when 
upon  a  bill  for  fak  of  an  eftate,  the  Ld.  Talbot  determined  that  a  wife  fhould  not  have  dower  of  an 
ffuitM  eftate  dtvifed  to  the  bujband  tvbo  bad  mortgaged  it  to  the  defendant. 

24.  The  widow  of  a  tenant  in  tail  of  a  truft,  to  whom  the  legal 
eftate  is  by  the  will  of  the  donor  directed  to  be  conveyed  at  his  age  of  21 9 
and  he  living  to  that  age  is  intitled  to  dower ;  per  Sir  Jofeph  Je- 
kyl  Mafter  of  the  Rolls.  2  Wms.'$  Rep.  647.  Hill.  1732.  in 
cafe  of  Banks  v.  Sutton. 

25.  A  dowrefs  (hall  be  aided  in  equity  againft  a  truft-term  at- 
tendant on  the  inheritance)  per  Sir  Jofeph  Jekyl,  Mafter  of  the 
Rolls.  2  Wms.'s  Rep.  646.  Hill.  1732.  in  cafe  of  Banks  v. 
Sutton. 

26.  As  dower  is  more  favoured  in  law,  reafon,  and  equity,  than 
curtefy,  therefore  every  precedent  for  tenant  by  the  curtefy  of  a  truft 
is  an  authority  for  dower  of  a  truft  $  per  the  Mafter  of  the  Rolls. 
•2  Wms.'s  Rep.  644.  Hill.  1732^  in  cafe  of  Sutton  v.  Sutton. 

27.  A  dowrefs  mall  have  the  benefit  of  a  trufl-term  againft  an 
heir  or  devifee,  but  not  againft  a  purchafor  5  per  Sir  Jofeph  Jekyl 
Mafter  of  the  Rolls.  2  Wms.'s  Rep.  639*  Hill.  1 732.  in  cafe 
of  Banks  v»  Sutton. 

28.  The  Lady  Hanby  the  grandmother  of  P.  C.  being  feifed  in 
fee,  conveyed  divers  lands  to  the  ufe  and  intent  that  certain 

truftee  ' 
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truftees,  in  the  deed  named,  fhould  receive  and  enjoy"  a  rent- 
charge  of  30  /•  per  ann.  to  them  and  their  heirs,  with  power  to 
diftrain  for  the  faid  rent,  and  to  enter  and  hold  die  land  on 
nonpayment  for  40  days  ;  and  then  the  faid  rent  was  to  be  to 
the  ufe  of  P.  C.  in  tail  male,  remainder  to  the  ufe  of  the  fame 
perfons  that  had  the  land  in  fee*  P.  C.  to  whom  this  eftate  tail 
was  limited  in  the  rent  died,  leaving  iflue  Sir  J.  C  who  intermar- 
ried with  the  plaintiff  the  Lady  C.  and  afterwards  died  without 
iflue  male ;  whereupon  one  queftion  was,  whether  the  plaintiff, 
the  Lady  C.  was  dowable  of  this  rent  of  which  her  hujband  died  in 
tail  male  ?  After  much  debate  and  confideration,  lid.  C.  Talbot 
was  of  opinion,  that  the  cafe  of  a  truft-term,  fet  up  in  oppofition 
to  dower,  was  nothing  like  the  prefent;  for  there  the  judgment 
•  [  305  ]  is,  that  the  plaintiff  in  dower  fhall  recover,  but  ceflet  executio 
during  the  term,  and  if  the  trulls  of  fuch  term  are  farisfied  and 
at  an  end,  the  term  ought  not  to  fubfift  in  equity  to  flop  a  fa- 
vourite right  at  law  as  dower;  whereas  in  the  cafe  of  a  traft 
there  is  no  judgment  at  law  that  the  wife  fhall  recover  her 
dower,  for  the  hufband  had  no  legal  eftate,  nor  confequently 
any  thing  of  which  the  wife  is  dowable ;  and  in  the  cafe  of  a 
purchafor,  nay  even  with  notice,  the  Court  would  not  relieve  a 
dowrefs  again  a  truft-term  that  flood  in  her  way.  3  Wms.ys 
Rep.  229  to  233.   Hill.  1733.     Chaplin  v.  Chaplin. 

29*  Lands  in  coparcenary  defcended  upon  A.  and  B. — A.  died  is. 
about  8  months  after,  before  any  receipt  of  rent  or  partition  mode. 
.  The  widow  of  A.  brought  a  bill  againft  B.  and  others,  charg- 
ing, that  defendants  had  got  pofleflion  of  all  the  title-deeds, 
whereby  {he  was  difabled  to  fue/or  dower  at  law,  and  therefore 
prayed  to  have  dower  affigned  here.  Defendants  demurred,  ber- 
caufe  dower  is  a  right  merely  at  law,  and  triable  by  jury ;  and  that 
no  impediment  was  fuggefted  why  fhe  could  not  recover  there; 
and  it  was  inufted,  that  for  detainer  of  dower  damages  were  to 
be  affeffed  by  a  jury,  and  that  (he  was  not  intJtled  to  the  pof- 
feflion  of  the  deeds,  but  that  they  belonged  to  the  defendant} 
but  Ld.  Chancellor  over-ruled  the  demurrer  upon  both  points, 
faying,  that  in  this  cafe  A.  dying  before  receipt  of  rent  or  parti- 
tion, {he  could  not  recover  without  the  deeds ;  and  that  as  A.'s 
eftate  was  complicated,  ihemuft  [come]  here  for  a  partition,  or  elfe 
fhe  xnuft  at  every  fix  months'  end  fue  fuch  as  held  jointly  with 
her  and  received  the  profits,  as  well  for  her  {hare  as  tor  da- 
mages for  detainer,  which  he  thought  abfurd  and  unreafonable. 
Cafes  in  Equ.  in  Ld.  Talbot's  Time,  146.  Trin.  1735.  Moor 
v.  Black. 

For  more  of  Dower  in  general,  fee  3|0(fttC*fU,  and  other  pffr* 

per  titles. 
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SDTOft  &e  i&etfO,  or  [Writ  of  Right,] 


m* 


(A)     Who  (hall  have  it,  Foi.  6«6. 


f  i»    ^  Par/on  (ball  not  hrtve  it,  becaufe  he  has  hot  any  abfo-  Br.  Droit 
■"    lute  fee.     33  Edw;  3.  Aid  del  Roy,  j  03.  J  dr  Redo, 

pi.  1.  that 
ptrfon  or  preb«nd.iry  cannot  have  a  writ  of  right,   but  a  juris  utrum.— If  a  parfon  pra\s  aid  it 
tor//  ef  right  if  :be  patron  and  ordir.uy,  art.'  tbry  kuiH  net  j n\r, ,  there,  per   Hill,  the    in/i-n    may 
jomrit  mjfr,  «snd  judgment  final  flull  be  gi\c.i.     Br.  Droit  de  Redo,  pi.  56.  cites  29  £.  3.  ™.  and 
fitt.  Scire  iiciai,  152.  —ibid.  pi.  39.  titCt  8.  C. 


[2.  A  prebendary  (hall  not  have  a  writ  of  right,  for  he  has  not     [  306  ] 
fin  higher  efilate  than  a  parfon;     Contra  33  Ed-  3.  Aid  del  Roy,  see  pi.  i. 

,03-3  m 

[3*  jr?  jferf*  $f  a  fret  chapel  (hall  have  a  writ  of  right,  though 

he  hath  no  college  or  common  feal,  for  he  has  art  abfolute  fee. . 

33  Ed.  3.  Aid  del  Roy,  103.] 

[4.  An  abbot  (hall  have  this  writ,  for  he  hath  the  mere  right* 
10  Ed*  4*  -i  6«   8  H.  6424.  b.] 

[51  Tenant  in  fee  determinable,  who  has  but  a  bafe  fee,  as  where 
he  has  an  eftate  to  him  and  his  heirs  fo  long  as  J*  Stfhall  have  ijfue 
tfhis  body,  may  maintain  a  writ  of  right  patent,  for  he  cannot 
have  other  writ  in  the  right,  as  tenant  in  tail,  or  a  parfon  may.] 

6.  If  tenant  in  tail  brings  writ  of  fight,  the  tenant  may  fay* 
(hat  he  has  nothing  but  to  him  and  the  heirs  of  his  body*  Br. 
Droit  de  Refto,  pi.  31*  cites  5  E.  4.  2. 

*  7.  If  tenant  for  life,  the  remainder  ever  in  fee ,  lofes  by  default ',  he 
in  remainder  jhall  not  have  writ  of  right,  for  he  never  had  poffef* 
fion.     Bf.  Droit  de  Re&o,  pi.  41.  cites  Litt*  lib.  3.  cap*  8. 

8.  But  if  he  had  entered  upon  tenant  for  life,  and  he  had  loft  by  de*  . 
fault,  there  he  (hall  have  writ  of  right  Upon  this  pofleflion*    Ibid* 

9.  None  can  fue  or  maintain  fuch  writ  of  right  patent  but  they 
ivU  have  an  ejiate  in  fee  fimple,  as  ten  mt  in  fee  fimple,  or  abbot, 
or  prior,  or  bifhop,  or  matter  of  an  hofpital ;  and  a  body  politic, 
as  mayor  and  commonalty,  or  bailiffs  and  commonalty,  &c« 
and  fuch  bodies  politic  may  have  fuch  writs  for  their  poflef- 
fions.  But  parfons,  vicars,  or  chantery  priefts,  or  prebendaries,  . 
who  have  patrons  and  ordinaries  aver  them,  cannot  maintain  this 
writ  of  right  patent,  but  another  writ  which  is  called  juris  utrum.  .. 
F.  N.  B.  $.  (C)« 

Vol.  IX  B  b 
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(A.  2.)    What  fhall  be  faid  Writs  of  Right. 


S.  P.  St  of 


.**     -^ 


land,  and  if  cafionh  and  Cervices,  auod  permit/at  in  the  debit,  rirbt  ofadwwftm,  writ  of  Jiff  a  wiolenditir 

Droit 
_  nature, 

Co.  Life  15*."^ 


mm,  **«  y  eufiom  and  jermces,  fuoa  ftrmtiat  m  tbe  debit,  nrbt  oj  advewjom,  writ  or  Jtera  wmtnaiw^ 
and  bJtde,  or  grand  affize  lies ;  and  t  cOttra  of  writ  of  right  •/ward,  ceflavu,  ef cheat,  and  right  *ft* 
dif darner,  which  are  for  the  fcigniory,  and  the  fame  law  of  writ  of  wtjnt,  as  of  ceffaTit.  Br.  Droit 
de  Re&o,  pi.  34.  cites  F.  N.  B.  >  And  wiit  of  ratitmaUTt  Parte  it  •  writ  of  right  in  its  nature* 
C*Lkfc»  i«tt.  b* 


2.  Note,.  That  a  writ  of  formedon  in  defender'  is  admitted  a  writ 
•f  right  in  its  nature,  and  ordered  as  a  writ  of  right,  and  not  a* 
an  adion  poffeflbry  \  quod  nota.  Br.  Droit  de  Re&e*  pi.  33* 
ckc&  18  E.  4.  23. 

3.  Juris  utrum  is  a  writ  of  right  in  it&  nature-  Br.  Double 
Plea).  pL  x.  cites  19  H*  8.  7, 

[  307  j  (B)     udgainjl  whom  it  lies* 

[w    ^  Lejfeefor  life  cannot  join  the  mife  upon  the  mere  ngnt 
<"  20  H.  6.  46.] 
[a*  A  par/on  cannot  join  the  mife  upon  the  mere  right,  for  tho 
weaknefs  of  his  eftate.     20  H*  6*.  46.3 

t^Cjf     0/*  what  Things  and  Eftates  it  lies,  and  at 

what  Time. 


Of  what  Seifin  it  Kes. 


f 


tv  lY  tenant  fir  life  Jbrrenders  to  tie  remainder-man  in  fee  (a* 
*  it  feems  to  be  intended  not  in  tail),  this  is  a  fufficient  feiiin 
to  have  a  writ  of  right.     42  E.  3.  9.  b.] 

(2.  If  an  eftate  be  to  two,  and  the  heirs  of  one,  and  he  that  ha* 
the  fee  (it  feems  that  it  fliould  be  he  that  has  not  the  fee  )  Jiirvives, 
and  dies,  and  zfranger  abafes,  the  heir  may  have  right.  42  E.  3. 
9-b.] 

f  3.  If  tenant  for  life  grants  his  eftate  to  the  remainderman  infetp 
he  may  have  a  writ  of  right.    42  E.  3.  31.  b.J 
9.  *.  Itfd.        4.  A  man  aliened  pending  precipe  quod  reddat  againft  him,  feV- 

**o  Aff/r  and  *ft9r  W  H  Ju^Sment'y  the  feoffee  has  not  any  remedy  by  writ 
£cr  fomeof  °f  r*gk*>  *OT  i» other-  manned;  for  the  recovery  has  relation  to  the 
the  fcr-        tefte  of  the  writ.    Br.  Droit  de  Refto,  pL  24.  Cites  12  Aff.  41* 
-jtaftt*  j^  jjitf  jf  tYit  tenant  brings  writ  of  error,  and  is  reftored,  the 

alienee  may  enter.     Ibid. 

6.  Affile,  if  a  ma/i  £wrt  in  tail  or  in  fee  upon  condition  hj  teei 

indented,  the  condition  is  broken  ±  and  after  dijeent  is  hady  yet  tbe 

10  dotiah 
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donor,  feoffor,  or  his  heir  may  enter ;  for  he  has  no  other  remedy 
tipon  condition  but  to  enter ;  for  he  cannot  have  writ  of  right  \ 
for  he  cannot  join  the  mife  upon  the  mere  right  upon  this  pojfejjion  ; 
the  reafon  feems  to  be  inafmuch  as  by  the  feoffment  the  right 
departs,  and  alfo  condition  is  not  a  right  but  a  title,  and  upon  title 
without  right  never  ties  writ  of  right  >•  qftod  nota.  Br,  Droit  de 
Redo,  pi.  25.  cites  33  Aff.  1 1 . 

7.  The  feifin  requifite  in  writ  of  right  ought  to  be  a&ual feifin f 
and  not  a  feifin  in  law.  4  Rep.  9.  a.  by  the  Reporter  in  a  nota, 
cites  35  E.  .3.  tit.  Droit,  30.  and  Litt.  lib.  3.  cap,  Relcafes,  fol. 
112.  accordingly. 

8.  In  a  writ  of  right  the  dmandant  muft  fcount  of  a  feifin  in  For  if  nej% 
himfelfor  his  andefiors,  and  it  was  in*  the  fame  king's  time  as  he  counts  therhe  nor 
wbUam*.     Litt.  f.  514.  *■£- 

feifed  within  the  time  of  limitation,  he  cannot  maintain  a  writ  of  right;    for  the  feifin  of  him  of 
"Whom  the  demandant  purchafed  the  land,  &c.  avails  nothing.     Co.  Litt.  295.  a. 

9.  Diffeifor  died  feifed,  and  his  "heir  enters  and  is  &ffetfcd  by  A.  B. 
thtfrfi  dijfeife  releafes  to  the  fecond  diffeifor  all  his  right ,  xhzfon  of 
thejirfi  diffeifor  enters,  the  fecond  diffeifor  brought  writ  of  right,  and    £  3°*  J 
yet  the  entry  of  the  heir  of  the  diffeifor  was  lawful  to  the  pof- 

feffion ;  but  by  the  releafe  of  the  firft  difleifee  the  fecond  diffeifor 
got  the  beft  right.  Br.  Droit  de  Re&o,  pi.  52.  cites  9  II.  7.  25. 

10.  Copyholds  are  of  fo  bafe  a  nature  that  a  writ  of  right  will  •  Th»t  fa 
not  lie  of  them  5  per  Cur.  1  Salk.  186.  pi.  4.  7  W.  3.  C.  B.  in  misprinted, 
cafe  of  Brittle  v.  Dade,  cites  F.  N.  B.  1 2.  #  (A).  0^12  °(B) 

11.  A  writ  of  right  does  not  lie  of  rent.     And.  16.  in  pi.  3.  Bendi.  194* 
Mich,  io  &  11  Eliz>  p"-*3«« 

S.  C.  ft 
ft.  P.— But  ibid.  Marg*  cite*  Trin.  3  E.  3.  [35].     Fitzh.  Hors  de  fon  Fee,  pi.  <?.  that  wrft 

ef  right  of  a  rent -charge  is  maintainable. Co.  Lite.  160.  a.  obfe.vcs  that  Tome  have  inferred 

from  Litt.  f.  236.  that  it  lies  of  a  rent-fcek,  or  a  rent-charge,  though  the)  are  a^ainfl  common  right  $ 
hot  that  in  thole  i&ion%  there  mentioned,  (as  a  (life  of  rfiortdanceftor,  writ  aycl  ami  cofinage,  and  ait 
other  manner  of  real  actions,)  it  is. to  be  underftood  a  fur  jetfin  bad  by  fbrne  of  the  demandant'*  an~ 
ceftors;  for  without  an  actual  feifin  or  feifin  in  derd,  none  of  thefe  are  maintainable.— — Fitxh. 
Hon  de  foa  Fee,  pi.  47.  cites  Pafch.  15  E.  2.  where  it  waa  agreed,  that  in  writ  of  right  of  a  rent- 
charge,  the  demandant  fliall  be  received  to  have  his  writ  without  firming  fcecialty  ;  [which  is  an  ad- 
aiffioi*  that  it  lies  0/  a  rent-charge].— Bui  Fltoh.  Droit,  pi.  31.  cites  4  b.  3.  2t.  Nott.  chat  it  lie* 
cot  of  a  Jtflt-fecJt,  or  rent-chjuge,  nor  of  any  reut  unlefs' of  rent-fa  vice.  Per  Herle. 

12.  If  the  guardian  of  the  college  which  now  is,  was  ever  feifed, 
he  ought  to  count  upon  a  feifin  within  30  years ;  bttt  upon  the 

feifin  of  bis  predecejfor  he  ought  to  count  of  a  feifin  within  $0  years, 
as  another  common  perfon  ;  for  the  change  of  the  tcfte  of  fuch 
a  feifin  is  as  the  dying  feifed,  and  defcent  of  a  common  perfon. 
Le.  153.  pL  a  1 2.  Trin.  31  Eliz.  C.  B.  All  Souls  Scholars  in 
Oxford  v.  Tamworth. 

13.  A  writ  of  right  does  not,  lie  of  an  office ;  for  at  the  com* 
mon  law  an  affife  did  not  lie  of  it,  but  now  it  doth  by  the  ftatutc 
of  Weftm.  cap.  25.  for  it  was  not  liberum  teneroentum,  but  the 
party  grieved  was  put  to  his  quod  permittat  \  flnd  °f t^"18  opinion 
was  the  whole  Ccurt.  Le.  169.  pi.  236.  Mich.  30  &  31  Eli2, 
C.  B.     Salway  v,  Luibn. 

B  b  %  14.  A  writ 
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14.  A  writ  of  right  was  brought  by  cuftos  8c  collegium  of  Alt 
Souls  in  Oxon  ;  and  the  writ  was  quod  clamant  tenere  de  mbis  im 
liberam  pur  am  \*t  perpetuam  elemofinam,  isf  quod  clamant  effc  jus  isf 
hareditatem  fuam,  &c.  And  exceptions  were  taken  to  the  writ 
Firft,  It  ought  to  be  in  liberam  elemofinam,  and  not  puram  & 
perpetuam.  Secondly,  It  ought  to  be  eleemofmatn  with  a  double  ee. 
•Thirdly,  They  ought  not  to  (hew  any  tenure  in  fpecial,  but  gene- 
•  rally  tenent  de  nobis.  Fourthly,  For  they  fay  not  injure  collegii  / 
fed  non  allocatur.  For  the  firft  is  but  furplufage,  and  not  mate- 
rial *,  the  fecond,  the  common  courfe  is  fo,  and  therefore  it  is 
x  good.  Thirdly,  they  did  well  to  exprefs  the  tenure;  forotherwife 
it  might  be  taken  for  a  tenure  in  capite,  which  they  do  well  to 
avoid.  Fourthly,  when  the  writ  is  by  cuftos  &  collegium,  this 
cannot  be  but  in  jure  collegii,  as  in  their  incorporation ;  for  they 
have  no'other  capacity,  and  the  precedents  are  both  ways.  Cro. 
E.  23a.  pi.  1.  Pafch,  33  Eliz.  C.  B.  The  Warden  of  All-Souls 
College  in  Oxon  v.  Tamworth. 

15.  Lands  arc  let  to  A.  for  life,  the  remainder  to  B.  fir  life,  the 
remainder  to  the  right  heirs  of  A*     A.  dies,  B.  enters  and  dies,  a 

fhranger  intrudes  /  the"  heir  of  A,  fliall  hare  a  writ  of  right  of  the 
feifin  which  A.  had  as  tenant  for  life.     Co.  Litt.  281.  a. 

16.  Lands  are  let  to  A.  and  B.  and  to  the  heir  of  A.  A.  dies,  a 
recovery  is  bod  againfl  B.  the  heir  of  A.  (hall  have  a  writ  of  right 

'    of  the  whole  j  for  every  jointenant  is  feifed  per  my  &  per  tout. 
Co.  Litt.  281.  a. 

17.  If  lands  be  given  in  tail,  the  remainder  to  A.  in  fee ',  the 
donee  dies  without  iffue,  his  wife  privement  en  feint,  A.  enters,  the 

[  309  J    iffue  is  born,  and  enters  upon  him  and  dies,  without  iffue*     A.  (hall 
have  a  writ  of  right  of  the  feifin  which  he  had.    Co.  Litt.  281.  a. 

1 8.  If  lands  be  given  in  tail  to  A.  the  remainder  fc  bis  right  heirs, 
A.  dies  without  iffue,  the  collateral  heir  of  A*  fball  have  a  writ  of 
right  of  the  feifin  of  A*     Co.  Litt.  28 1*  a. 


(D)     Proceedings.    And  of  joining  the  Mife,  and 

by  what  Perfons. 

1.  X^  OTE,  that  the  four  knights  cbofe  16  ofthemfelves  and  of  others 
^  to  try  the  great  affife%  and  thtfberiff  returned,  that  there  were 
notfo  many  knights  there,  by  which  procefs  was  direBed  to  the  four 
knights  to  choofe  of  the  county  next  adjoining.  Br.  Droit  de  Redo, 
pi.  40.  cites  33  E.  1.  and  Fitzh.  Trial,  pi.  97. 

2.  Right  of  advowfon  was  brought  by  the  king,  the  tenant  fball  mi 
tender  the  half  mark,  nor  (hall  judgment  final  be  given  againft  the 
king.     Br.  Droit  de  Redo,  pi.  43.  cites  20  E*.  3. 

3.  Releafe  of  the  demandant  himfelf,  or  of  other  anceftor  collate* 
rat,  is  a  good  bar  without  joining  die  mife,  and  judgment  final 
fcall  be  given.  Br.  Droit  de  Re&o,  pi.  43.  cites  ao  E.  3.  and 
Fitzh.  Droit,  21. 

12  4.  The 
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4.  The  tenant  before  any  iffue  may  tender  the  half  mark  to  have  the 
ieifin  inquired.     Br.  Droit  de  Redo,  pL  37.  cites  34  E.  3.  and 

'  Fitzh.  Judgment,  256. 

5.  In  writ  of  right  the  tenant  joined  the  tnjfe,  and  writ  iffued  to 
make  four  knights  to  come  to  cboofe  the  grand  afiftfe  returnable  quindena 
Martini,  and  at  the  fourth  day  one  of  the  four  knights  came  and  had 
day  over.    Br.  Droit  de  Redo,  pi.  3.  cites  42  £•  3.  14. 

6.  Droit  by  two  againfi  the  baron  and  feme,  of  a  houfe,  fix  acres*   *  Qwraethe 
Ac.  and  the  baron  and  feme  came  in  proper  per/in  and  defended  tort  5ca^°5  of 
and  force,  and  the  right  of  the  demandant  all  *  attrenched,  and  their  fThisfeema 

Jeifin,  &c.  all  entered  as  of  fee  and  of  right,  &c.  and  namely  of  a  miiprinted, 
houfe,  &c.  and  put  himfelfin  God  and  the  grand  ajjtze  of  our  lord  the  ^Jj+  .E*  *• 
king,  the  which  of  them  have  the  befi  right  to  hold  the  houfe,  &c.  to   Fitah.judgT 
them  and  to  their  heirtin  jurt  uxoris  as  they  held,  or  the  demandants  «*at,pi.99# 
to  have  as  tSey  demanded,  and  after  the  baron  made  default,  and  the  ^s4^*** 
feme  was  received  and  joined  the  mife,  ut  fupra  ;  and  after  Jhe  made 
default,  and  judgment  final  was  given  againft  him,  thaf  the  de- 
mandants recover  feifin,  &c.  to  hold  in  common  to  them  and  their  heirs 
for  ever,  quit  of  the  baron  and  feme  and  their  heirs.     And  it  is 
•faid  there  that  the  feme  in  this  cafe  is  oufted  of  all  actions.     By. 
Droit  de  Recto,  pi.  4.  cites  44  £.  3.  f  24. 

7.  Droit ;  the  defendant  made  default,  by  which  came  two  at  the 
fecond  default  and  were  received  and  vouched,  which  vouchee  came  and 
pleaded  at  the  grand  aj/ize,'  and  the  writ  iffued  to  thefberijfto  return 
four  knights,  returnable  at  a  certain  day,  at  which  day  the  vouchee  and 
one  of  the  prayees  were  dead,  by  which  refummons  iffued  to  the  other 
returnable  at  a  certain  day,  at  which  day  he  was  ejfoined ;  per  Cul- 
pepper, the  procefs  is  difcontinued ;  becaufe  the  death  does  not 
come  in  by  return  of  the  fheriff,  and  yet  he  was  awarded  to  an* 
fwer;  by  which  he  joined  the  mife,  and  the  writ  iJJUed  to  make 
the  four  knights  come,  and  it  was  returned  that  there  were  not  four 
knights  but  burgefles ;  and  for  infufficiency  of  the  return,  ho  was 
amerced,  and  other  iflued  ut  fupra,  returnable,  &c.  at  which  day 

the  fheriff  returned  it,  by  which  they  were  demanded  and  capu  to  [3 10  J 
the  bar  with  their  fwords  by  their  fides,  and  were  charged  well  and 
lawfully  to  be  twelve  knights  gladio  cinBos  of themj elves,  and  of  others 
who  befi  knew  and  could  fay  true  between  the  demandant  and  the 
vouchee,  and  was  commanded  by  the  juftices  that  the  parties  go  into 
a  chamber  with  the  knights  to  elecl  and  declare  their  challenge  to  the 
other  chofen  by  the  four  knights ;  for  after  the  return  of  the  panel 
made  by  the  four  knights,  the  parties  (hall  not  have  challenge  to 
the  panel  nor  to  the  polls  before  the  juftices.  Br.  Droit  de  Redo, 
pi.  6.  cites  7  H.  4.  2.  20.  and  39  E.  3.  accordingly. 

8.  In  writ  of  right  upon  disclaimer,  acceptance  of  right  in  pais 
after  the  difclatmer  is  a  good  bar  3  agreed  arguendo.     Br.  Droit  do        . 
Recto,  pi.  47.  cites  21  H.  6.  25. 

p.  Warrant  of  attorney  in  writ  of  right  offered  to  Littleton  was 
refufed,  becaufe  the  party  himfelf  did  not  come  in  perfon  to  record  it  j 
for  he  faid  that  writ  of  right  was  ftronger  than  a  fine ;  for  it  was 
in  writ  of  right.    Br.  Garrant.  de  Attorney,  pi.  32.  cites  7 

B  b  3  10.  Tenant 
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io.  Tenant  for  life  may  join  fpecially,  viz.  that  be  has  betUt 
right  to  hoi 4  for  term  of  Hfe,  the  reverfion  regardant  to.  W.  S.  &c. 
than  the  demandant  has  to  demand,  &c.  Br*  Droit  dc  Re£toy 
pi.  15.  cites  9L4.  36.     Per  Littleton. 

I  u  A  man  brought  a  writ  of  drwV  clofe  in  ancient  demefne,  and 
made  protcjtation  tofuc  in  nature  of  a  writ  of  right  at  the  common  law; 
the  tenant  joined  the  mife  upon  t/je  mere  right,  and  upon  that  removed 
the  record  by  accedas  ad  Curiam ;  but  becaufe  that  is  no  caufe,  a 
procedendo  was  awarded  to  the  bailiffs.  Dy.  in.  pi.  47.  HilL 
1  &2P.&M.  Abbot  v.  Stafford. 
Dal.  68.  1 2.  It  was  hold  en  by  the  juftices  in  this,  cafe,  that  it  is  a  good 

f1'  **dL*C"  challenge  in  a  writ  of  right  to  the  four  knights,  that  they  are  not 
vcrbit  gladiis  cincli ;  and  a  challenge  to  them  mufi  be  made  upon  their  ap- 

pearance ;  for  after  they  are  once  fworn  they  are  not  challenge* 
able  -,  alfo  the  four  knights  are  to  make  the  panel,  and  they  need 
not  put  their  names  to  the  return  of  it,  as  the  flieriff  {hall  do,  for 
this  is  not  within  the  ftatute  of  York  \  and  they  ought  to  return 
but  twelve  perfons  be£des  themfelvea  to  he  01  tht*  grand  affile* 
Mo.  67.  pi.  181.  Trin.  6  Eliz.  Squire  v.  Read. 
D.  14 7- b.         13.  In  writ  of  right  it  was  ruled  per  Cur.  ift,  That  the  demy* 

I'ekV  s  p"  ma  ou^  to  ^e  tetiaere^  **  *be  JMM*g  °f  the  mife,  and  yet  the 
becaufe  the*  judges  in  the  prefent  carte  took  it  at  the  appearance  of  the.  jury, 
mile  is  2dly,  The  tenant  ought  to  commence  in  the  giving -of  evidence*     3<iljy 

J3d  bf  Thc>'2  Awww*  Sive  afpecial  verdia.  Mo.  76a.  pi.  1057.  Trin* 
him  frft.      3  Jac.  C.  B.     Andrews  v«  jLd,  Cromwell, 

Spyrtie  r. 

Read.     «       Tbid»  fays  the  fame  order  was  obferved  between  Newburgh  and  Thornbill  in  com'Dorfet, 

9  Eli* Ibid.  Marg.  cites  the  fame  order* obfcrvad  for  land  in  com"  Hereford*  Trio.  28  Eli»»  >a\ 

cafe  of  Haydon  r.  Ibgrave.  •  i    ,     . 

r     , 

14*  A  writ  of  right  of  advowfon  a  purchafor  cannot  hav^ 
^without  alleging  a  prefentation  in  his  own  time*    2  Inft.  336, 


[311]  (E)    Pleadings. 

I.   A  SSISE  j  it  was  faid,  .that  in  writ  of  right  of  fejfin  of  his  am* 
**  ce/tor,    loft  fe'ifn  is,  a  good  plea.      Qiwere  if  it  (hall  be 
pleaded,  or  if  the  half  mark  ihall  be  tendered  to  inquire  of  it* 
Br.  Proit  de  Re&o,  pi.  49*  cites  5  Aff.  X. 

2.  Refto;  praecipe  in  capite  of  20  acres  of  land  quas  clamat  tenere 
de  rege  in  capite,  the  tenant  fball  not  have  pleas  that  the  land  is  held 
of  J.  N.  and  not  of  the  king  ;  but  the  lord,  if  he  be  prefent,  may 
demand  his  count  5  but  the  tenant  may  take  it  by  protection  and 
anfwer.     Br.  Droit  de  Re&o,  pi.  9.  cites  38  E.  3,  13. 

3.  Writ  of  right  precipe  in  capite  quam  clamat  tenere  de  nobis  in 
capite,  and  does  not  exprefs  by  what  fervices,  and  exceptions  taken  | 
&  non  allocatur.     Br.  Droit  de  Redo,  pi.  50.  cites  39  E.  3.  20. 

4.  In  a  writ  of  right,  if  the  tenant  pleads  a  releafe  of  ancefior  by 
whom  the  demandant  claims,  this  is  only, to  the  affile  or  battle }  but 
if  it  be  of  an  anceftor  collateral,  thia  i$  a  bar  5  but  it  feems  that 

thi| 
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flits  is  intended  where  the  releafe  is  with  warranty,  for  othcrwifc 
there  is  jio  cafe  ex  parte  of  a  -collateral  anceftor  which  never  has 
jright.    Br.  Droit  de  Re&o,  pL  6.  cites  7  H.  4.  19. 

5.  In  writ  of  right  there  arc  fever al  defences ',  one  at  firjl,  and  Br.  Defence, 
then  may  demand  oyer  of  the  writ,  and  then  -defence  after  the  county  P1, 7»  ciwt 
and  may  vouch  or  plead  in  bar,  and  after  the  replication  made,  to 

make  defence  and  anfwer  to  it  j  nota,  per  Newton,.  Br.  Dr$it  dc 
Recto,  pi.  1 1.  cites  21  H.  6>  26. 

6.  Precipe  in  capite,  the  tenant  fliall  not  fay  by  plea  that  the 
land  is  held  of  another,  and  not  of  the  king,  but  Jbal/  take  it  by  prp- 
tefation,  and  plead  .other  matter,.  Br.  Droit  de  Re£to,  pi.  19. 
cites  27  H.  6.  %■*]. 

7.  Debt  in  writ  of  fight  the  mife  is  joined,  and  the  tenant  gave  Br.^nqucfe 
in  evidence  a  releafe  tn/tde  in  another  county,  the  grand  ajjife  ought  to  P1-  59*  «**» 
fnd  it ;  for  it  is  faid  elfewhere  that  nothing  may  he  pleaded  in  this     *    * 
action  but  collateral  warr/mty,  but  all  others  fhall  be  given  in     ' 
evidence,     Br.  Droit  de  Re&o,  pi.  4S.  cites  9  E.  4.  40. 

8.  In  writ  of  right,  the  demandant  counted  ofthefeifin  of  his  an-  * 
eeftor,  or  of  himfelf  this  Jball  not  be  traverfed,  but  the  tenant  may 

tender  the  half  mark  to  inquire  of  the  feifttu  Br.  Droit  dp  Re&o, 
pi.  32.  cites  10  E.  4,  9. 

9.  But  if  fuch  recovery  in  writ  of  right  be  pleaded  in  bar  in  other 
eclion,  there  the  demandasit  may  traverfe  the  feifinby  way  rf  falfify- 
ing;  quaere  hide  if  it  be  againft  privies.  Br.  iJroit  de  Ketxo, 
f>l.  32.  cites  10  £.  4.  9. 

1  o.  But  at  this  day  ijfue  may  be  tendered  upon  thejeifi/i  by  the  new 
•ftatute  of  limitation,  32  H.  8,  cap,  2.  Br.  Droit  de  Redo,  pi.  3a, 
cites  10  £•  4.  9. 

11.  Collateral  warranty  U  a  good  bar  in  writ  of  right,  and  it 
fliall  not  be  tried  by  grand  affile,  but  by  jury ;  for  it  is  not  upon 
the  light,  but  upon  the  deed*  Br.  Droit  de  Re&o,  pL  42.  cites 
F.N.0.fol.  1. 

12.  Error  upon  a  judgment  in  Wales,  in  a  quod  ei  deforceat, 
in  nature  of  a  writ  ot  right.  Error  afligned  was,  that  the  ifliie  is 
not  wejl  joined,  becauie  he  pleaded  he  has  majus  jus  tenendi  tene~ 
menfa  predicla  than  the  plaintiff,  and  he  does  notfayftbi  &  haredi- 
busfuis,  according  to  the  ufual  courfe ;  for  it  may  be  tliat  he  was  £[312] 
tenant  for  life,  or  tenant  in  tail,  and  therefore  becaufe  he  did  not 

(hew  in  certainty  que  eftate,  it  was  ill ;  fed  non  allocatur ;  for 
die  Court  would  not  intend  he  had  a  leffer  eftate  than  in  fee,  and 
if  he  were  but  tenant  for  life,  it  was  at  his  own  peril  to  plead 
in  that  manner,  for  it  is  a  forfeiture  of  his  eftat^;  and  it  was 
held  to  be  no  error.  Cro.  C.  178,  179.  pi.  2.  Hill.  5  Car.  B.  R. 
Griffith  v.  Jenkins.  , 

13.  In  a  writ  of  right  there  ought  to  be  a  double  defence,  viz. 
[agatnff]  the  plaintiff's  right,  and  to  maintain  bis  own  right ;  Arg. 
end  lecrns  admitted.    Cro.  C.  3 10,  311.  Trin.  9  Car.  B.  R. 
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(F)     Neceffary  or  pot,     In  what  Cafes, 

I.  Ti^Ortilanceftor;  note  by  award,  that  where  {be  father  diet 
frifed*  tne  h^r  enters,  and  a  fir  anger  recovers  againft  him 
by  writ  of  entry  ad  terminum  qui  prater it t  by  default ,  the  heir  may 
have  mcrtdanceflor  though  the  recovery  huos  by  default,  arid  fball  not 
be  put  tc  writ  of  right ;  and  fo  fee  that  upon  every  recovery  by  de- 
fault a  man  is  not  put  to  his  writ  of  right.  Br,  Droit  de  Re&Q, 
pi.  23.  cites  11  Ad)  17. 

2.  If  precipe  quod  reddat  be  brought  again/}  tenant  for  life  wbth 
vouches  a  Jiranger,  and  the  demandant  counter  pleads,  and  it  is found 

for  the  demandant,  he  in  the  reverfton  has  m  remedy  but  by  writ  of 
right.     Br.  Droit  de  Rc£to»  pi.  30.  cites  5  E.  4. 1* 

3.  So  where  the  vouchee  enters  into  the  warranty  and  lofes  by 
nftion  tried  or  by  default,  Br.  Droit  de  Jtefto,  plt  3Q.  cites 
5  li.  4.  2t  ' 


(G)     Judgment  Final. 

* 

j.    TtlGHT  of  advowfon  brought   by  the   ling;    judgment  final 
■**   fhall  not  be  given  againft  the  king.     nr.  Droit  de  Redo, 
y\.  43,  cites  20  E.  3. 

2.  Where  the  defendant  Joins  the  mife,  and  day  is  given  to  him  till 
the  next  week,  and  he  makes  default  at  the  third  day  afier,  &c« 
Judgment  final  was  given  upon  the  default,     Br,  Droit  de  Re&o, 

pi.  43.  cites  Fitzh.  Droit,  pi.  15.-! And  this  fee  in  Droit  in 

Fitzh.  27.  Itin.  Northt.  but  judgment  fha]l  be  tha^hc  (hall  recover* 
33  E.  3.     Ibid. 

3.  Judgment  final  was  given  againft  a  feme  covert  after  Jhe  was 
received  and  Joined  the  mife  and  made  default,  and  {|ie  was  barred  of 
action  for  ever.     Br.  Judgment,  pi.  45.  ci$es  44  E.  3, 

Ibid.  pi.  3$.       4.  Droit,  the  Court  was  informed  that  {he  tenant  had,  only  «f 

fitcs  s.  c.     fai/^    an(i  therefore  they  would  not  give  judgment  final.      And 

fitcsl/p5.5    ^roni  hence  it  feems  that  judgment  final  fiiall  bind  the  tenant  it} 

tail  and  his  iflue.     And  it  was  faid,  that  it  was  for  fear  of  barring 

the  iflue  in  tail ;  and  they  took  advifement,     Br.  Droit  de  Re£toj 

pi.  46.  cites  3  H.  6.  {5, 

5.  In  writ  of  right,  the  tenant  vouched  one  who  was  taken  and 
entered  into  the  warranty,  and  the  demandant  counted,  and  be  made 
defence  and  Joined  the  mife,  and  the  demandant  imparled  till  the  next 

r  3 1  %  ]  da y,  at  which  day  the  vouchee  did  not  come,  by  which,  upon  good 
argument,  Judgment  final was  given  for  the  demandant  againft  the 
vouchee  to  hold  quit,  but  common  judgment  in  value  was  given  jfa 
the  tenant  againft  the  vouchee,  and  not  judgment  final,  Br.  Droit 
de  Reclo,  pi.  57.  cites  10  H.  6.  2. 

6.  Writ  of  right,  if  the   demandant  be  nonfuited  after  appear* 

pnee^  of  affer  mife  joined,  judgment  final  (hall  be  given }  18  E.  2. 

in4 
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and  10  E.  2.  and  1  E.  3.  &  concordat  13  H.  4.  8*     Fitzh.  Judg« 
,  merit,  245.  and  in  other  cafes,  judgment  final  frail  not  be  given 
mlefs  thty  be  joined,  unlefs  in  fpecial  cafes  as  here.     Br.  Droit  de 
Redo,  pi.  60.  cites  11  H.  6.  9. 

7.  'Judgment  final  (hall  w/  be  given  againft  an  infant  within 
ager  per  Danby  and  Yelverton,  but  Choke  and  Littleton  contra. 
And  Littleton  laid  that  the  opinion  of  him  and  his  companions 
was,  that  if  a  feme  covert  be  received  in  writ  of  right  in  default 
of  her  baron,  and  joins  the  mife,  and  it  is  found  for  the  de-» 
mandant,  yet  the  demandant  (hall  not  have  judgment,  and  this 
for  the  advantage  of  the  baron.  Br.  Judgment,  pL  46.  cites 
oE.  4.  16. 

8.  Writ  of  right  agaittft  an  infant  within  age,  who  appeared  by 
guardian,  and  vouched  one  who  entered  into  the  warranty  and  joined 
the  mife,  and  after  made  default.  Catefby  prayed  judgment  final 
againft  the  tenant,  and  had  it  upon  great  debate.  Br.  Droit  de 
Redo,  pi.  15.  cites  9  £•  4.  36. 

9.  But  it  is  faid  that  if  he  had  joined  the  mife  himfelf,  judgment  Note  per 
final  mould  not  be  given  againft  him.     And  per  Choke  J.  when  he  y™by  Mld 
.vouches  he  lofts  the  benefit  of  his  age,  as  if  he  had  pleaded  in  bar.  judgment* 
Br.  Droit  de  Redo,  pi.  15.  cites  9  £.  4.  36  final  fan 

not  be  gives 
figtinft  an  infant }   contra  per  Choke  and  Littleton.     Br.  Droit  de  Redo,  pi,  17.  cites  o.E.  4.  id* 

io.  The  tenant  Jball  have  judgment  final  againft  the  demandant  if  it 
pafs  for  him.     Br.  Droit  de  Redo,  pi.  15.  cites  9  E.  4.  36. 

1 1 .  Droit,  iffue  was  joined  upon  the  mere  right  upon  the  grand 
afjife,  and  nifi  prius  iffued,  and  at  the  day  the  tenant  made  default,  and 
the  demandant  prayed  judgment  final*  Br.  Droit  de  Redo,  pi.  2  8. 
cites  1  a  H.  7.  10, 

12.  For  if  the  demandant  be  nonfuited  after  the  mife  joined,  the 
tenant  ihall  have  judgment  final.  Br.  Droit  de  Redo,  pi.  28. 
cites  12  H.  7.  10. 

13.  And  j/*the  tenant  has  day  to  imparl  to  another  day  in  the  fame 
term,  and  makes  default  at  the  day,  the  demandant  ihall  have  judg- 
ment final.     Br.  Droit  de  Redo,  pi.  28.  cites  12  H.  7.  10. 

14.  But  by  default  of  the  tenant  at  the  nifi  prius,  the  demandant 
cannot  have  but  only  petit  cape,  by  which  he  fued  petit  cape.  Br. 
Droit  de  Redo,  pi.  28.  cites  12  H.  7.  10. 

15.  And  if  the  tenant  joins  the  mife  by  champion,  and  at  the  day 
appears,  and  his  champion  not,  judgment  final  ihall  be  given*  Br. 
Droit  de  Redo,  pi.  28.  cites  12  H.  7. 10. 

-  16.  And  if  the  tenant  at  the  day  of  the  return  of  the  petit  cape 
cannot  fave  his  default,  judgment  final  ihall  be  given.  Br.  Droit 
de  Redo,  pi.  28.  cites  12  Hf  7.  10. 

1 7.  And  per  Vavifoir  if  the  demandant  makes  default  after  the 
pnfe  joined,  he  ihall  be  barred  for  ever*  Br.  Droit  de  Redo, 
pl.  28.  cites  12  H.  7.  10, 

18.  Note,  per  Fitzherjbert  J.  judgment  final  frail  not  be  given  Br.  Judg- 
Jn  writ  of  right,  but  after  the  mife  joined.     J$rr  Droit  de  Redo,  mem,  pi.44« 
Pl,  jjS,  cite*  26  H.  8f  8,  .*••«.  a 

19.  And 
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£r.  Jad>  i  p.  And  by  him  and  Shelly  J*  where  the  tenant  vouches  in  writ 

Sea  sf <£***  °^  "8^*  ""^  ***  demandant  recovers  again/l  tie  tenant,  and  the  fcw 

*ia»f  M*r  in  Wa?,   the  judgment  Jball  not  be  final  for  the  tenant 

againjt  the  vouchees  quodnota*    Br.  Droit  de  Redo,  pL  16.  cites 

26  H.  8.  8. 

Bcnffl.  199.        20.  In  a  writ  of  right  the  f«*x«/  f£g£  trial  by  battle,  but  when 

**'d  Kne°W  cvcr7  thing  was  prepared  and  performed,  and  the  day  and  place 

?.  Part-        appointed  for  the  battle,  the  demandants  being  folemnly  called,  made 

fmr,  s.  c»  default,  whereupon  final  judgment  was  againft  him.  D,  301, 302. a. 

2^g,      Trin,  13  Eliz.    Thevin  v.  Paramour. 

pad  judgment.  The  reporter  feys  he  was  of  cooofel  with  the  demandant,  and  that  the  aonfuit  wit  by 
JMfoa  of  aa  agreement  made  between  the  parties  by  the  jufticea. 

21.  In  writ  of  right  the  iffue  was  joined  on  the  mere  right,  and 
when  the  jury  came  to  the  bar  to  give  their  verdiJt,  the  demandant 
was  ealled>  but  did  not  appear,  whereupon  the  tenant  prayed  the 
Court  to  record  the  nonfuit,  and  fo  it  was  done.  Per  Cur*  all  is 
one  as  if  he  had  appeared j  for  this  nonfuit  is  peremptory  for  ever* 
by  reafon  that  the  iffue  is  joined  upon  the  mere  right  \  but  had 
the  iifue  been  joined  upon  any  collateral  point  it  had  been  other- 
wife*  Gouldfb.  90.  pi.  1.  Trtn.  30  Eli*.  Heiden  v.  Smithwick. 
^fo.  403.  22r  In  quad  ei  deforceat  in  Wales  %  in  the  nature  of  a  writ  of 

tr  ^dAp"  r'6kt»  according  to  the  courfe  there,  the  mife  was  joined  upon  the 
Peary,  S.  C.  M&e  rig ht%  ajid  venire  facias  returned,  and  12  were  fworn,  and 
The  opinion  before  verdicl  the  demandant  was  nonfuited,  and  thereupon  judgment 
•I  the  Court  gnai  was  giYCIU    The  demandant  afterwards  brought  another 

•oce  with  "  quod  ei  deforceat.  The  tenant  pleaded  the  firft  judgment  in  bar* 
fcverai  of  The  demandant  demurred,  and  judgment  was  given  againft  him  \ 
^n*  tad  w^crcuPon  demandant  brought  writ  of  error,  bjit  judgment  wa* 
wu^thatthc  affirmed.  Refolved,  ift,  That  though  by  the  ftatute  of  Rutland 
judgment  13  E.  ir  trial  in  Wales  in  yrrit  of  right  fhall  be  by  j 2  commoa 
tSmJ?—  jurors,  yet  judgment  final  fliall  be  given  as  before  tne  ftatute,  and 
jeak.  259.  though  the  manner  and  dignity  pf  the  trial  be  altered,  yet  the  judg- 
•I.  56.- s.  c.  ment  remains.  2dly,  If  judgment  final  be  given  in  writ  of  righi 
^ffy'  where  it  ought  not,  yet  it  Jball  bind  till  it  be  revtrfea\  3<Uy,  If  due 
that  a  writ  tenant  after  the  mife  joined  makes  default,  judgment  final  iball  not 
•f  error  be  given,  (as  F.  N.  B,  6.  holds,)  but  petit  capeJhaU  iffue;  for  perT 
heenbroufjht  adventure  he  may  fave  his  default,  5  Rep*  85.  b.  Triq.  38  Eliz» 
•o  reverie      B.  R.    Penryn's  Cafe. 

the  firft 

judgment,  and  Sf  it  had  been  Teverfed,  yet  St  had  not  rcrerfed  the  feeond  judgment ;  for  the  fctondj 
judgment  was  collateral  and  independent,  and  it  is  executed  And  in  a  writ  of  right,  if  the  tenant 
before  die  mile  joined  lefes  by  default,  he  may  have  a  writ  of  right  againft  the  de&aadaat,  who  hat 
ficcajuos  againft  him  upon  the  laid  judgment  by  default. 

23.  Sesing  the  mife  is  joined  upon  the  mere  right,  though  tha 

verdicl  of  the  grand  affixe  be  given  upon  another  point,  yet  judgment 

final  fhall  be  given.     Co.  Litt.  295.  b. 

But  fee  Pea-       24.  So  if  after  the  mife  joined  the  tenant  makes  a  default,  or 

2?  h*r?'     confejfes  the  aclion^  o*  if  the  demandant  be  nonfuit.     Co.  Litt.  295.  I*. 

Ibbltttaoa,  etoatra* 


lDurefo  *  y$ 

€5.  The  form  of  the  final  judgment  is  quod  tenens  teneat  terram  9  tU»-  *5< 
Warn  fin  isf  heredibus  fuis  in  pace  verfus  petentem  &  baredesfvos  in  \m*  pi*? 
terpetuum.     Co.  Litt.  295*  b,  ryn'acafc, 

*  S.  P. 

*  26.  The  ftatute  of  34  E.  1.  nor  the  ftatute  of  4  H.  7.  as  to  Co  Litt. 
fines  extends  to  nonclaim  upon  a  judgment  in  a  writ  of  right,  *54*b«6*W 
and  fo  the  common  law,  in  this  cafe,  remains  to  this  day,  riz.  that 
claim  muft  be  made  within  a  year  and  a  day  after  judgment* 
Co.  Lift.  2624  a. 

Jor  more  of  Droit  de  Redo,  in  general,  fee  other  proper  titles* 


2E>uref£  of  Jtnprifonment* 


■Mvaw 


(A)     What  Things  may  be  avoided  by  Durefe. 

[1.    j  Statute-merchant  may  be  avoided  by  audita  querela,  be-  Seetit.  A«« 
J*  caufe  it  was  made  by  durefs  of  imprifonmentj  ao  E.  3.  JSj^sjmta 
Audita  Querela,  27,]  kc£d$t£ 

notes  tbettb 

.  2-  A  man  (hall  avoid  outlawry  by  durefs  of  imprifonment  at 
the  time  of  the  outlawry  pronounced.  Br,  Durefs,  pi.  21.  cites 
38  AfT.  1 7. 

3.  Formedon  in  defcender  j  the  tenant  /aid  that  be  made  the  fame 
gift  ty  durefs  of  imprifonment  done  to  him  by  the  father  of  the  demand- 
ant to  make  the  gift.  Judgment,  &c.  and  a  good  plea,  by  which 
the  other  faid,  that  at  large  and  not  by  durefs.  Priit,  Br.  Durefs, 
pi.  3.  3.  cites  41  E.  3.  9. 

4.  Feoffment  by  durefs  or  menace  is  not  void,  but  voidable,  Br, 
^feoffment  de  Terre,  pi.  48.  cites  18  E.  4.  27. 

5.  A  man  may  avoid  a  bond  made  upon  thejlatute  23  H.  8.  cap.  6. 
§f  recognizance  by  durefs,  and  yet  this  is  mtttcr  of  record.  Br, 
Durefs,  pi.  19.  cites  F.  N.  B.  fo.  120. 

'    |$.  Declaration  ofufes  (on  a  fine)  by  a  man  in  durefs,  denied  to  And  If  mt% 
)*  good.    Per  Anderfon,  2  Le.  159.  pi.  193.  2X  Eliz.  in  the  Star-  C0»pUc* 
chamber.  A*°n.  .  ^^ 

fwuld  be  admitted  to  !evy  finetf  they  (hould  thereby  be  barred,  becaofe  the  law  mtendi  fuch  perfa* 
«re  at  liberty  when  they  acknowledge  fines,  17  Ed.  3.  52.  78.     17  Aff.  17.  Wcft'a  Symb.  (.  U.  ^^ 

7.  Feme  covert  by  durefs  in  a  leafe  with  her  hufband,  the  fame 
fliall  bind  her.  3  Le.  72.  Per  Manwood  J.  pi.  no.  Hill,  zm 
£liz»  C.  B.  NorUiampton's  cafe. 

8.N. 


3*5  t 


IDure&f, 


8.  N.  brought  debt   upon  arrearages  of  aecompt  /  the  defendant 

fhewed  that  before  the  aecompt \  the  plaintiff,  of  his  own  •wrong,  did 

imprifm  the  defendant,  and  ajjigned  auditors  to  him  being  in  prifon, 

and  fo  the  account  was  made  by  durefs  of  imprifonment,  and  the 

[  316  ]    fame  was  hoiden  a  good  plea  by  all  the  juftices  of  both  the 

benches;  and  judgment  was  given  accordingly.     Le.  13.  pi.  17. 

Hill.  25  EJiz.  B.  R.  Northumberland's  cafe. 

Againft  a  p.  J.  S.  by  deed  inrolled  in  Chancery,  bargained  and  fold  a  boufe 

^<C<1  Dfhal!        ^  C€f  *ain  ^an^s  io  the  plaintiffs  and  after  took  the  goods  again,  and 

not  take         would  avoid  this  bargain,  and  fale  inrolled,  by  durefs  of  imprifon- 

averment      .ment.     Godfrey  faid,  it  cannot  be  avoided  by  fuch  nude  matter  in 

fdlfi"  faa>  cltcd  7  Ed.  4-.  5-  .  39  Hen.  6.  32.  13  Ed.  Eftoppel,  18. 
for  thiols  48  E.  3.  33.  For,  being  inrolled,  it  is  a  thing  of  record.  Morgan 
contrary  to  contra ;  and  he  faid  a  deed  inrolled  is  no  record,  but  a  thing  re- 
Roil?  Abr.  corded,  16  H.  7.  5.  and  cited  Browne  and  Wefton's  opinion  in 
S62.  r.iTop-  o;ie  Morley's  cafe  >  accordingly.  The  Court  faid  the  cafe  was 
pel  (a),  pi.  doubtful,  and  they  would  advife;  but  afterwards  they  conceived 
?6H^7.  5.  **  would  be  hard  to  avoid  the  deed  by  durefs,  but  no  judgment 
b.  was  given,  becaufe  the  parties  agreed.     Cro.  E.  88.  pK  12.  Hill. 

Br.  Faics       -0  Ejiz#  B   R      Hamond  v.  Barker. 

Enroll,  •> 

pi.  17.  cites  26  H.  7.  5.   S.  P.  per  Curiam. 

i  a.  If  a  pa^- menace  me,  except  I  will  make  unto  him  a  bond 
of  i\oL  and  I  tell  him  that  I  will  not  do  it,  but  I  will  make  unto  him 
a  bond  of  20/.  the  law  (hall  not  expound  this  bond  to  be  volun- 
tary, but  (hall  rather  make  conftrudtion  that  my  mind  and  cou- 
rage is  not  to  enter  into  the  greater  bond  for  any  menace,  and  yet 
that  I  enter  by  compulfion  notwithftanding  in  the  lcfler.  Bacon's 
Elements,  81. 

11.  If  I  will  draw  any  confideration  to  myfelf  as  if  I  had  faid  I 
will  enter  ifito  your  bond  of  40L  if  you  will  deliver  me  that  piece  of 
plate.  Now  the  durefs  is  difcharged,  and  yet  if  it  had  moved  from 
the  cfurefTor,  who  had  faid  at  the  firft  you  (hall  take  this  piece  of 
plate  and  make  'me  a  bond  of  40 1.  now  the  gift  of  the  plate  had 
been  good,  and  yet  the  bond  (hall  be  avoided  by  durefs*  Bacon's 
Elements,  81. 

12.  A  feoffment,  if  made  by  durefs,  and  the  party  himfelf  deli* 
vers  fef  1:1 ;  or  in  cafe  a  gift  of  goods  be  made,  and  be  himfelf  deli* 
vers  them,  the  fame  are  avoidable  at  any  time  by  entry,  action,  Sec. 
but  if  they  deliver  it  not  with  their  hand,  as  in  a  feoffment,  by 
letter  of  attorney,  or  in  a  grant  of  a  rent,  advowfony  &c.  nothing  at 
allpafieth.     Finch's  Law,   102,   103. 

13.  A  feoffment  by  one  by  durefs  is  not  void,  but  voidable  by  entry 
or  atlion,  and  that  only  by  privies  in  blood  inheritable,  and  not  by 

Erivies  in  law  or  eftate.     A  bond  made  by  him  cannot  be  avoided 
y  durefs  on  non  eft  factum.     A  feoffment  by  letter  of  attorney  by 
durefs  is  void,  and  the  feofFee  a  difieifor.     2  Inft.  482,  483. 

14.  If  agreement  be  compelled  by  threats  it  fliall  not  bind.  3  Car. 
Toth.  67.    Plowden  v.  Marfham. 

15.  If  the  defendant  is  arretted,  and  in  execution,  and  A.  be- 
comes bound  for  him  to  the  plaintiff,  and  the  defendant  gives  A*  4 

judgment 
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Judgment  fir  his  mmUr-fecurity  it  is  good  though  no  attorney  be  pre* 
fent)  and  it  is  not  within  the  common  rule  of  Court,  becaufe  not 

given  to  the  perfon  himfelf  but  to  a  third  perfon  j  per  Holt  Ch.  J. 

5  Mod.  144.  Mich.  7  W.  3.  Churchy  v.  Roffe. 

16.  In  cafe  of  a  pretended  real  dif charge  of  the  bailiffs  before  a 
warrant  of  attorney  executed  by  one  under  an  arreft  for  a  juft  debt* 
Holt  Ch.  J.  declared  he  would  be  well  fatisfied  by  nffJavits  that 
the  bailiffs  wercfo  difcharged,  as  that  if  the  defend -mt  had  re- 
futed to  execute  the  warrant  they  would  not  come  again  and  feife 
on  him,  and  that  he  would  have  reafon  to  believe  before  he 
would  let  the  judgment  (land.  7  Mod.  139.  Hill.  1  Ann.  B.  R. 
Giddea  v.  Drury. 

17.  If  A.  be  arretted  on  procefs  out  of  C.  B.  or  any  inferior    [  317  J 
court,  and  gives  a  warrant  to  confefs  a  judgment  in  this  court  while 

in  cuftody*  no  attorney  being  there  prcfent,  we  can  examine  and 
fet  aiide  this  judgment  \  otherwife  where  it  is  to  confefs  a  judg- 
ment in  another  court.     1  Salic.  40a.  Mich.  2  Ann.  B.  R.  Anon. 

■ 

(B)     What  {hall  be  Durefs. 

To  avoid  a  Thing. 

[And  though  made  on  another  Perfon.] 

[l.   IF  a  man  be  lawfully  in  prifon,  yet  if  he  makes  an  obligation  De&tstpc* 
againft  hh  agreement  and  will,  he  may  avoid  it  by  durefs.  j£f*£J£k 

43  E*  3f-  l  °-    k  6' )  *»'  pLadJ 

[2.  Otherwife  if  he  does  it  of  his  good  will.     43  E.  3.   10.  b.   that  it  was 

"H;4.  6.  b.].  -**, 

the plaintiff  fait?  that  be  wa\  bis  receiver,  and  eff^ned  auditors  to  him  to  btar  bit  account,  wbo  committed 
ban  to  gaol  f r  arrears,  and  ihtrt  be  made  tbit  ohligatin  for  bis  deliverance  of  bit  own  will  \  and  held 
a  £m  d  pica  j  by  which  the  defendant  pleaded  other  ifiue,  for  this  is  not  by  durefs.  Br.  Durefs,  pi.  4* 
tj.s:>  43  £.  3.  10. 

[3.  If  a  man  makes  a  deed  by  durefs  done  to  him  by  tahing  of  his  S.P.award- 
tattle%  though  thefe  be  no  durefs  done  to  his  perfon,  yet  this  fhall  ^^JS, 
avoid  a  deed.     20  AH  14.  adjudged.]  '  council. 

Br.  Durefs, 
pi.  12.  cites  S.  C.  1  —  S.  C.  cited  Arg.  11  Modi  202,  203^ 

[4.  A  fervant  fhall  not  avoid  a  deed  made  by  durefs  to  his  matter.  Nor  Aall  * 
M.  7  Jac.  B.  per  Coke.]  ™J? 

durefs  to  his  fervant*     1  BrownL  276.  Mich.  7  Jac.  C.  B.  Anon. 

[5.  Bi4t  zfonihM  avoid  his  deed  by  durefs  to  Ins  father.  M.  So  a  fetter 
7  Ja.  B.  per  Coke.]  ?£j£ 

durefs  of  imprifonracnt  of  his  fon.     %  Brown).  176    Anon.  Per  Wylde,  if  the  dmnft  be  to  a  /km 

tber  or  brother,  and  a  Con  enters  into  bond,  this  is  a  durels  to  the  fon,  and  be  may  plead  it ;  but  per 
Twifden,  a  man  (hall  in  no  cafe  avoid  his  deed  by  a  durefs  to  another,  let  hisft  be  related  how  he  wili« 
Frtctn.  Rep.  351.  pi.  440.  Mich.  1673.  in  cafe  of  Wayne  jr.  Sands. 

[6\  The 


%\f  3Dute(& 

s.  P.  ptt  [6.  The  faro*  (Ball  aroid  a  deed  made  hj  duttfs  to  lis  mftn.  lit 
{*■*       7  ja.  B.  per  Coke.] 

cooceflum.    For  baron  and  ftm*  are  one  and  the  fame  body  and  perfon  in  the  law.     Br*  Duvets* 

pi.  iS.  cites  ai  E.  4.  8.  14.  &  15. 2  Brownl.  176.  Anon.  S.  P.  accordingly.  Sid.  «j« 

S.  P.  cited  per  Cur.  as  adjudged  7  Jac.  in  cafe  of  Luntrell  V.  Wltherington. 

A  man  can-  [[6:]  A  man  (hall  not  avoid  a  deed  by  durefs  to  ajtranger.  M* 
a^ooTat  7  Ja*  B-  Per  Curiam.  M.  13  Ja.  B.  where  the  obligation  is  joint 
tionbyim-   and  feveral.] 

prifonmeat 

of  any  other  friend  than  his  wife.    Br.  Durefs,  pi.  18.  cites  ai  E.  4.  8. 14*  15,      ».       U. 

JLajrm.  Rep.  357.  Arg.  S.  P. 

r  318  J  [7.  If  -^.  and  B.  male  an  Migatisn  by  reafon  of  durefs  done  to  J. 
B.  (hall  not  avoid  this  obligation,  though  A.  may,  becaufe  he 
(hall  not  avoid  it  by  durefs  to  a  ftranger.  M.  7  Ja.  B.  per  Cli- 
riam,  between  Montall  and  Woolljngton.] 

[8.  If  a  purfuivant  of  the  high  commijfton,  upon  a  fuit,  an  by 
their  command  imprifons  a  man  until  be  enters  into  a  bond  to  appear 

1  in  the  court  of  audience  y  this  obligation  ma^  be  avoided  by  durefs, 

becaufe  the  fuit  there  was  upon  a  contracly  of  which  they  had  not  ori* 
ginal  conufance,  and  therefore  the  imprifonment  wrongful.  H. 
8  Ja.  B.  between  Clifford  and  Huntly,  per  Curiam  rc- 
folved.] 

9.  In  affife  it  was  found  that  the  conufor  upon  Jtatute  merchant 
after  execution  fued  againji  him  takes  the  conufee  by  force ,  and  fwears 
him  that  he  pall  render  him  the  land,  and  of  his  own  will  he  releafet 
all  aclions  of  debt,  and  tfefpafs>  and  after  he  of  his  own  will  furren* 
dered  the  tand,  and  this  oath  he  took  for  fear  of  d$ath ;  and  there- 
fore notwithftanding  the  furrender  was  made  at  large,  yet  becaufe 
it  was  done  by  reafon  of  durefs  before,  therefore  Perning  ad- 
judged it  a  difleifin,  when  the  conufee  entered  by  fuch  furrender. 
T5r.  Durefs,  pi.  11.  cites  14  Aff.  20. 

10.  If  a  releafe  be  made  at  D.  it  is  a  good  plea  that  a  ftranger 
menaced  him  at  S.  by  reafon  whereof  he  menaced  him  at  D.  Br. 
Faits,  pi.  81.  cites  43  E.  3.  19. 

x  1 .  A  writing  made  by  durefs y  and  delivered  at  large  was  ad- 
judged void,  anno  6  R.  2,    Per  Rolf.  Br.  Durefs,  pi.'  20.  (bis) 

cites  8  It  6.  7. 

1 2.  Durefs  cannot  be  to  a  body  politic,  but  may  be  to  a  mwor, 
to  do  a  thing  belonging  to  his  office,  by  the  beft  opinion  5  for  hs 
is  head  of  the  corporation.  [And]  Imprifonment  of  the  natural 
tody  in  a  pillory  is  imprifonment  of  all  the  body  5  for  intire.  Br. 
Dureft,  pi.  18.  cites  21  E.  4.  8.  14,  15. 

1 3.  Where  a  man' is  imprifoned  by  capias,  &c.  by  the  law,  and 
makes  an  obligation  for  his  deliverance  ',  this  is  good,  and  not  by  du- 
fefia.    Br.  Durefs,  pi.  15*  cites  4E.  4.  17. 

14.  In  replevin,  if  a  man  be  condemned  to  me  and  in  execution,  and 
-.makes  to  me  an  obligation  for  his  deliverance,  this  obligation  is  not  by 

durefs.     Br.  Durefs,  pi.  17.  cites  12  E.  4.  7. 

15.  If  I  menace  you  in  one  county  to  make  an  obligation  of  20 1. 
and  after  at  another  day  I  find  you  in  another  county,  and  I  demand 

if 


If  you  wDl  make  the  obligation  to  me,  and  you  male  the  deed  ac- 
cording to  my  firft  requeft  in  the  firft  county,  this  obligation 
is  avoidable,  becaufe  it  has  its  refpedl,  and  was  made  by  reafon  ef 
the  firft  menace  in  the  ether  county.  Per  Frowrke  Ch,  J,  Kelw.  5  a*  b. 
pi.  7.  Trin.  19  H.  7-  in  cafe  of  Keble  v.  Vernon. 

16.  A.  is  imprijbned  till  he  promifes  to  enter  into  an  obligation,  nvbo 
does  it  when  he  is  at  large,  yet  he  may  plead  this  to  be  per  dure!*. 
D.  143.  b.  Marg.  pi.  56.  cites  Mich.  23  Eliz.  per  Meade* 

17.  Debt  upon  an  obligation  was  brought  by  B.  againft  U# 
and  H.  who  pleaded  the  ftatute  of  23  H.  6*  and  (hewed  that  U.  was 
in  execution,  and  that  the  bond'  was  made  for  his  deliverance  againit 
the  ftatute  ;  the  plaintiff  replied,  and  faid,  that  at  the  time  of  the 
making  of  the  faid  bond,  the  faid  17".  fait  Jui  juris,  and  at  large, 
abfque  hoc  that  be  was  in  prifon  tempore  confeclionis fcripti pradicl'  modi 
(if  forma,  &c  Egerton  folicitor  moved,  that  the  traverfe  was  not 

good  j  for  if  a  man  be  in  prifon  in  execution,  and  makes  a  pro*  [  3'9  T 
mife  to  make  a  bond  for  which  he  is  enlarged,  and  within  an  hour 
after  he  makes  the  bond,  the  fame  is  within  the  ftatute  j  and 
therefore  this  ifluc  is  not  Well  joined,  but  it  ought  to  be  abfque 
he,  that  it  was  pro  deliberatione,  &c.  And  of  fuch  opinion  was 
Fenner  and  Gawdy  juftices.  -  2  Le.  107.  pi.  136.  Pafch.  32  Eliz. 
B*  R.  Bows  v*  Vernon.  See  Dive  v.  Manningham,  4  £.  6*  Flo* 
Com.  6$,  69.  Ace. 

18.  Debt  upon  obligation,  the  cafe  was,  A.  fheriff of  C.  ty  sAn&i**. 
tirtue  of  an  attachment  under  thefeal  of  the  Court  ofRequefts,  took  the  ft^L^fl 
defendant^  and  for  bis  enlargement  he  made  this  obligation  to  appear  4  inft.  97. . 
before  the  queen's  council  attending  the  Court  of  Requefts  at  Weft-  caP*  9*  ^^ 
minfter ;  it  was  the  opinion  of  the  Court,  thzt  this  was  not  law- 
ful, but  taken  by  durefs,  and  fo  avoidable,  becaufe  that  court  had 

mt  any  power  by  theffatute^  or  by  the  common  law  ;  it  was  adjudged 
for  the  defendant.  Cro.  E.  646.  pi.  58.  Mich.  40  &  41  Eliz. 
Stepney  v.  Lloyd. 

19.  Debt  by  a  (her Iff  on  a  bond  for  the  appearance  qfT.&o.  the 
defendant  pleaded,  that  W.fued  out  a  capias  which  was  delivered  to 
the  plaintiff  (Jberiff  of  Oxford)^  who  made  a  warrant  to  the  bailiff  of 
the  liberty  of  H.  to  arreft  the  faid  T.  and  that  one  J.  ,S.  put  his 
own  name  in  as  ajpecial  bailiff  to  arreft  him  ;  and  that  he  did  arreft 
him  at  D.  in  the  faid  county,  and  carried  him  to  it.  in  the  county  of 
Berks,  and  there  kept  him  till  he  and  T.  gave  the  faid  bond  1  adjudged 
an  ill  plea,  for  though  the  bond  was  made  by  durefs  as  all  the 
Court  agreed,  and  that  the  defendant  might  well  have  pleaded  it 
and  relied  upon  it,  yet  it  is  not  within  the  ftatute  23  H.  6.  nor 
fs  the  defendant  aided  thereby.  For  T.  never  was  in  the  fberifPs 
cuftody  after  the  arreft  ;  and  the  bond  taken  out  of  the  county  is 
by  durefs,  but  not  within  the  ftatute.  Cro.  E.  745,  746.  pL  23* 
Hill.  42  Eliz.  B.  R.  Brown  v.  Adams. 

20.  If  a  man  menace  me,  that  he  wul  imprifoa  or  hurt  in  body 
my  father %  or  my  child,  except  I  make  fuch  an  obligation*  I  {hall 
avoid  this  durefs  as  well  as  if  it  had  been  to  my  own  perfon.  Ba- 
ton's Elements,  66*    Becaufe  perfon*  conjunQa  tauiparatur  intereji 

oi.  An* 
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2i.  Anciently  there  was  a  writ  of  dumfuit  in  prifona,  wheftf 
an  alienation  was  made  by  durefs,  and  that  for  the  party  himfelf* 
2  Inft.  482. 

22*  Every  reflraint  of  a  maris  liberty  is  an  imprifonment,  though  * 
he  be  not  within  the  walls  of  any  common  prifon.     2  Inft.  48-2* 

23.  Durefs  per  minus  aut  caufa  met  us  are  fufficient  to  avoid  a 
man's  own  aft  in  four  cafes,  viz.  ift,  For  fear  of  lofs  of  life; 
2dly,  Of  lofs  of  member.  3dly,  Of mayhem  *  and,  4thly,  Ofim* 
prijonment;  otherwife  it  is  for  fear  of  battery,  which  may  be  very 
light,  or  burning  of  his  houfes,  at  taking  anvay  or  defraying  of  his 
goods,  or  the  like,  for  there  he  may  havcfatisfaclion  by  recovery  of 
damages.    2  Inft.  483. 

24.  Durefs  is  where  a  man  is  compelled  'to  do  a  thing  by  im- 
•Stepl.  5.    prifonment,  ox  fear  of fome  bodily  hurt  threatened  to  himfelf *,  tiot  to 

X        his  father,  mother,  &c.  as  lofs  of  life  and  member,  or  though  it  be 

1  but  of  imprifonment ;  for  imprifonment  is  a  corporal  pain,  and  one 

may  be  imprifoned  that  he  may  die  of  it.     Otherwife  it  is  of  a 

menace  to  break  or  burn  down  one9s  houfe,  for  that  is  but  the  lofs  of 

one's  goods.     Finch's  Law*  102. 

S.  P.  as  to  a       25.  If  a  man  be  imprifoned  by  order  of  'law >,  the  plaintiff' may  tale 

ta^ned^  and  afeoftnent  °f  him,  **"  a  b°ndft>r  ^ls  fatisfacHony  and  for  the  delivtr- 

ifinfuch      once  of  the  defendant  notwithstanding  that  imprifonment,  for  thi9 

cafe  durefi    is  not  by  durefs,  becaufe  he  was  in  prifon  by  courfe  of  law  ;  for  it 

toother*'    *s  not ^  accounted  in  law  durefs,  but  where  cither  the  imprifon- 

may  fay  that  ment,  or  the  durefs  that  is  offered  in  che  prifon,  or  at  large,  is  tor*- 

of  his  own  tious  and  unlawful,  for  executio  juris  non  habet  injuriam.  2  Inft.  482* 
accord  fine  »  ■ 

duritia  imprifonaraenti,  without  faying  abfque  hoc  that  it  was' per  durirtam  i  m^ri  foramen  ti.  3  L« 
239.  pi.  330%  Mich*  3a  Eli*.  C.  B.  Knight  v.  Norton.     And  Ibid,  fays  it  wa>  fo  hoiden  in  B.  R. 

In  debt  on  an  26.  Debt  on  an  obligation  of  40 1.  conditioned  to  pay  24  h 
Jh1??01^  ^e  defendant  pleaded,  that  W.  R.  was  imprifoned  by  covin  of 
ant  pleaded  the  plaintiff,  and  detained  there  in  danger  of  his  life,  againft  law, 
tbattne  until  the  faid  W.  R-  ihould  pay  tlie  faid  24I.  or  become  bound 
huTwtb  w^^  a  furety  f°r  payment  thereof;  whereupon,  to  inlarge  the* 
him,  and  that  faid  W.  R.  and  to  avoid  danger  of  his  life,  he  and  the  faid  de* 
R.  etittred  fendant  as  furety  for  the  faid  W.  R.  entered*  into  the  faid  bond9  &cv 
7°dnrtft  Adjudged  to  be  no  pica  for  the  furciyy  though  it  had  been  a  good  plea 
but  it  feem-  for  W.  R.  For  none  (hall  avoid  his  own  bond  for  the  irnprifon- 
cd  to  the  ment  or  danger  of  any  but  of  himfelf  only.  Cro.  J.  187.  pi..  8. 
h°«  2f     Mich-  S  Jac-  B'  R-  Hufcombe  v.  Standing. 

plea  j  for  a  man  (hall  not  avoid  bis  own  bond  by  adurefi  to  anoJtr,  though  he  be  but  a  fecurity.  Freed. 
Rep.  351.  pi.  440.  Mich.  1673.  Wayne  v.  Sands. 

27.  Mayor  and  commonalty  may  avoid  a  deed  fcaled,  by  durefs 
of  imprifonment  of  mayor.     2  Brownl.  276.  Mich.  7  Jac.  C.  B.  * 
Anon. 

28.  A  man  may  avoid  feifin  for  payment  of  rent  by  coertion 
.    of  dflrefs,  but  not  his  deed.  2  Brownl.  276.  Mich.  jac.  C.  Bj 

Anon. 
And  the  29*  ^  a  mVi  ^c  ^P"^^  upon  a  'formal  fuit,  though  there 

ifaprUon-      wa$  no  juft  caufe  of  fuit,  yet  if  he  give  a  boud  for  his  releafe  he 

fcall 
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fiiall  not  avoid  it  by  a  durefs ;  for  it  is  incarceratio  legitima,  that  is,  mentiafoch 
by  law,  though  the  plaintiff  did  untruly  procure  it.  Hob.  266.  Se'**  d™* 
pi  352*  in  cafe  of  Waterer  v.  Freeman.  mufi  bcfucb 

ms  wat  made 
fit  the  making  the  died,  Sec.  See  Perk.  9.  f.  17,  lS.  cites  2  AiT.  pi.  25* 

1 

30.  Ah  agreement  for  furrendering  of  a  copyhold  (though  made 
when  the  party  was  in  prifin)  upon  bonds  for  performance  there- 
of.   Toth.  66k  3  Car.     Wadbroke  v.  Cheeke. 

31.  In  debt  upon  a  bond  of  10I.  and  by  durefs  pleaded,  the 
cafe  upon  evidence  was,  that  the  plaintiff  charged  the  defendant 
with  felony  for  ftealing  a  horfe,  and  procured  a  warrant  to  a  con- 
ftable,  whereby  hfe  was  taken,  and  being  in  cuftody,  upon  pro*  . 
mife  of  the  plaintiff  to  difcharge  him,  fealed  the  bond,  and  was' 
thereupon  immediately  difcharged,  and  it  appeared  that  the  horfe 
was  the  defendant's  horfe  ;  and  Roll  direfted  the  jury,  that  thefe 
proceedings  being  but  to  cover  the  deceit,  the  bond  was  gotten  by 
durefs,  whereupon  the  plaintiff  was  nonfuited*  All.  92.  Mich. 
*4  Car.  B.  R.  Anon, 

32.  A  majt  having  no  good  caufe  of  atlion,  caufes  another  to  be  ar+ 
refled,  and  to  he  detained  in  prifon  until  he  made  a'  reliafe,  with  me* 
nacesthat  he  Jhould  lie  there  and  rot  if  he  would  not  feal  a  releafe,  upon 
which  a  releafe  was  executed,  and  the  man  was  difcharged.  On 
evidence  at  Guildhall,  Bridgman  Ch.  J.  held,  that  the  party  here 
being  in  cuftody  by  the  king's  writ,  this  was  no  durefs  to  be 
pleaded  in  avoidance  of  a  deed,  and  being  arrefted  without  caufe 
he  may  have  an  aft  ion,  but  he  offered  to  have  it  found  fpecially 
if  Baldwin  the  counfel  would  pray  it,  but  he  did  not,  and  fo  the 

jury  gave  their  verditt  that  it  was  a  good  releafe.     Lev.  68,  69*    [  3^1  J 
Inn.  14  Can  2.  at  GuildhalL  Anon. 

33.  If  a  bond  be  given  by  force  or  terror,  though  not  fo  as  to  make  ' 
it  to  be  per  durefs,  it  ought  to  be  fet  afide,  or  at  lead  not  carried 
into  an  execution  ;  per  Wright  K>  2  Vern.  497.  pi.  447*  Pafch» 
1705.  in  cafe  of  Attorney  Gen.  ad  relationem  Coflart  &  Dutrie 
Sothon* 

34.  A  man  cannot  avoid  a  bond  by  durefs  of  imprifonment  of  a 
firanger\  Arg*  Ld.  Raym.  Rep»  357.  Trin.  10  W.  3* 

35.  A  man  arrefted  and  under  confinement  of  the  bailiff,  gives  a 
warrant  of  attorney  to  confefs  a  judgment,  and  no  attorney  by,  it 
is  always  taken  to  be  by  durefs  ;  but  if  a  man  that  has  been  long 
in  gaol,  voluntary  confeffes  a  judgment  to  his  creditor  that  comes 
to  him,  that  judgment  is  good,  though  no  attorney  is  by ;  and 
if  one  imprifoftid  in  B.  R.  confefs  judgment  or  action  to  another, 
it  is  good,  as  if  declaration  be  delivered  to  one  in  cuftody  of  the 
taarflial,  and  he  confeffes  the  aftion  and  gives  judgment,  though 
no  attorney  by,  yet  it  is  good;  per  Holt  Chi  J*  7  Mod.  115. 
Mich.  1  Ann.  B.  R.  Anon. 

36.  A  barge  was  attached  on  the  Thames  by  procefs  out  of  Windfor 
Court,  and  the  manager  or  governor  of  the  barge  gave  a  bail-bond  for 
his  mafer  to  appear  in  "Windfor  Court,  to  anfwer  in  a  plea  of  tref- 
pafs.     The  queftion  was,  whether  this  was  a  bond  obtained  by 

Vol.  IX.  Cc  durefs, 
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durefs,  and  therefore  void,  but  the  bond  was  adjudged  good* 
ii  Mod,  201.  Hill.  7  Ann.  B.  R.  Sumner  v.  Ferryman. 

•  Beemfe  37*  A  bond  (hall  never  be  avoided  by  durefs  but  when  the^r- 
he  may  hare  fon  is  put  in  feme  terror^  and  fo  when  his  goods  and  chattels  are 
for  Ac°n,f  ta^en  illegally  or  irregularly,  but  in  fuch  cafes  he  may  avoid  his 
taken.  bond;  Arg.  n  Mod.  202.  Hill.  7  Ann*  B.  R.  But  ibid. 
Perk.  L  18.  Powell  J.  faid,  that  a  man  cannot  avoid  a  bond  by  durefs  to  hi* 

*  goods,  but  only  to  his  perfon ;  but  the  reporter  adds  a  quaere* 

■ 

ifolws?  (C)     By  whom  being  made. 

A  Stranger. 

Br.  Durefs,  D»  r\URESS  By  a  granger  by  procurement  of  the  party  thai 
pi-  20.  cite*  -LJ  jl^i  have  tfo  benefit^  is  a  good  caufe  to  avoid,  &c»  43  £. 
S.  c.  —    _    f.  1 

s.  p.  but     3-  6-J 

the  opinion  of  Rede  and  others  was,  that  this  is  no  plea  without  making  the  obligee  a  party  to  this  do- 
aefs.  Keilw.  154,  a.  pi*  3.  Mich,  z  H.  8. 

[2.  Durefs  of  imprifonment  by  the  mafter  to  hisfervant,  to  make 
an  obligation  to  the  obligee,  is  good  caufe  to  avoid  the  deed.  6 
H.  4.  5.  adjudged.] 

[3*2]  (D)     Headings. 

Br.  De  fon  x.  \\7  RIT  of  error  upon  a  judgment  in  re-diffetfin  given  again/I 
tort,&c.  pi.  VV    fcm  at  tfxfuit  of  the  father  of  the  defendant,  and  the  de~ 

*.  cites  S.C.  f^^t  pleaded  a  releafe  of  all  the  right \  and  of  all  aBions  and  de- 
mands made  to  his  father  /  and  the  plaintiff  faid,  that  this  was  made 
by  durefs  of  imprifonment ;  and  the  defendant  faid,  that  he  was  im- 
prifoned by  virtue  of  the  fame  condemnation,  and  made  the  releafe  for 

*  his  deliverance,  aifque  hoc  that  he  was  otherwife  imprifoned  \  prift  y 
judgment,  &c.  and  the  other  faid,  he  imprifoned  him  de  fon  tort  de- 
tnefne,  and  without  fuch  caufe  till  he  made  the  releafe ,  £5V-  prift,  and 
the  other  e  contra*  Br*  Durefs,  pi.  6..  cites  11  H.  4.  6* 

2.  Where  a  man  avoids  a  deed  by  durefs  at  D.  in  another  county^ 
ft  is  no  plea  nor  evidence  for  the  party  to  fay  that  he  never  came  /# 
D.  for  the  place  is  [not]  traversable  tnere  ;  for  if  it  be  by  durefs- 
in  any  place  it  is  fuffcienU     Br.  Traverfe,.  per,  &c.  pi.  53.  cites 

14  H.  4.  35- 

3.  If  a  man  makes  writing  by  durefs  or  menace,  and  makes  defeat 
fance  of  it  at  large,  there  the  defeafance  eftops  him  to  fay  that  it 

was  made  by  durefs,  &c.  by  the  beft  opinion-    Br.  Defeafance, 
pi.  17.  cites  3  H.  6.  16.  and  35  H.  6.  18. 

4*  Debt  upon  obligation;  Chock  faid,  the  plaintiff  took  and  im- 
prifoned him  at  T.  and  from  thence  brought  him  in  prifon  to  C.  by  forcr 
of  which  imprifonment  he  made  the  obligation,  &c.  Thofe  two 
imprisonments  are  double  \  quod  Curia  coacefliu  Br.  Durefs^ 
pi.  7*  eites  38  H.  6+  13, 

6  5~By 
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£.  jfy  which  hefaid,  that  he  tool  and  itnprifoned  him  at  $*.  ut  fupra,  s*  ?•  Pff 
jfitf  be  agreed  to  make  to  him  the  obligation ,by force  of  which  imprifonment,  p^^J^ 
he  made  the  obligation  at  C.  and  a  good  plea j  per  Moile*     Br.  Du-  contra)  for 

refs.  pi.  7.   Cites  38  H.  6.    I7>  ■  imprifbn- 

determuicd  Wore*    Br.  Double  Plea,  pi.  79.  cites  S.  C. 

6*  Debt  upon  obligation  upon  a  covent feal,  it  is  no  plea  that  A.  B. 
CD.  Sec.  eight perfons,  chanons,  &c.  made  the  covent  tempore,  Sec. who 
were  imprifoned  by  the  abbot  at  D.  till  theyfealed  it,  andfo  by  durefs9  &c. 
For  this  is  double  ,  for  it  is  feveral  imprisonments  in  each  of  them  ; 
but  it  is  a  good  plea  to  fay  that  the  abbot  imprifoned  the  covent  till  they 
made  the  deed,  and  if  they  fealed  it  againft  their  will,  or  not  know- 
ing, this  is  not  the  deed  of  the  covent ;  and  the  ether  fold  that  they 
fealed  it  at  large,  and  not  by  durefs ;  quaere  as  to  the  doublenefs,  if 
there  be  a  diverfity  between  menace  by  fpeaking  of  one  and  the 
fame  words  to  them  altogether,  and  imprifonment  of  them  in  one 
and  the  fame  place.     Br.  Durefs,  pi.  8.  cites  38  H.  6.  27. 

7.  Debt  upon  obligation;  the  defendant  faid,  that  the  plaintiff  Br.  Txpofi- 
imprifoned  him  at  D.  and  the  defendant  ibidem  per  duritiam  impr**  tJ.on»  !l'£7* 

fonamenti  fecit  obligationem,  and  the  plaintiff*  challenged  it,  inafmuch  t),at  ^bid- 
as  this  word  (ibidem  J  is  not  certain,  but  becaufe  this  fhall  have  em)  ihuli  be 
relation  to  D.  and  alfo  this  is  the  ufual  entry,  therefore  well*  £tcn^ at 

Br.  Durefs,   pi.  15.  cites  4  E.  4.    17.  notabene. 

8.  In  replevin,  if  a  man  condemned  to  me,  and  in  execution,  and 
flakes  to  me  an  obligation  for  his  deliverance,  this  obligation  is  not 
by  durefs,  per  Brian.  Per  Littleton,  if  the  defendant  pleads  that  it 
was  by  durefs,  and  the  plaintiff  travcrfes  it,  it  fhall  be  found  againft 

him,  but  he  fhall Jbew  the  matter  by  replication,  that  the  obligation     C  323  3 
nude  for  his  deliverance,  &c.  and  then  well.     Br.  Durefs,  pi.  1 7. 
cites  1 2  £.  4.  7. 

9.  Where  it  is  alleged  in  count  or  bar  that  obligation  or  deed 
was  made  at  D.  in  com'  M.  yet  the  other  may  allege  that  it  was 
made  at  N.  in  com'  £.  by  durefs,  &c.  Br.  Durefs,  pi.  18.  cites 
21  £.  4.  8.  14,  15. 

10.  If  a  man  feals  and  delivers  a  deed  by  durefs,  he  cannot  plead 
non  ejlfatlum ;  for  it  is  his  deed  at  the  time  of  the  aftion  brought, 
and  ought  to  be  avoided  by  Jpecial  pleading,  and  conclude  judgment  ft 
atlio.  5  Rep.  119.  a.  refolved  per  Cur.  Trin.  2  Jac.  C.  B.  in 
Whelpdale's  cafe. 

Where  a  marriage  may  be  avoided  by  durefs,  fee  3i5arOn  flnji 
if  tnie  (A),  pi.  5.  and  the  notes  there,  and  fee  tit.  ^acrfagf 
(H.  a),  per  totum. 


Cc  a 
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ejectment 


(A)    How  confidered. 

i>  Q  OLICITOR  and  agents  in  eje&ment  were  committed  tifl 
J%  they  find  a  plaintiff  able  to  pay  the  cofts,  or  pay  the  cofts 

themfelves.      2  Lev.  66.  Mich.  24  Car.  2.    B.  R.   Henloe  v. 

Peter*. 

2. .  Eje&ment  is  a  mixt  aElion ;  jt  is  real  in  refpeft  of  the  lands, 

and  perfonal  in  refpeft  of  the  damages  and  cofts;  per  Holt  J. 

Cumb.  250.  Pafch.  6W.  &  M.  in  B.  R.    Barwick  y.  Fenwood. 

3.  The  Court  will  take  notice  that  an  eje&ment  is  only  afi&f 
thus  proceeding  for  recovering  the  pofleffion  which  cannot  be  vtD 
obtained  otherwife,  and  the  entry  laid  in  the  declaration,  or  con- 
fefled  by  the  defendant,  is  not  an  entry  that  is  real,  for  it  {hall 
neither  avoid  a  fine  nor  be  fufficient  evidence  to  fupport  trefpafs 
for  the  mean  profits,  x  Salk.  246.  Pafch.  6  W.  &  M.  in  B.  R. 
Smart  v.  Williams. 

4.  It  is  z.great  abufe  in  eje&ments  that  people  make  nominal 
lejfeesy  perfons  not  in  rertan  natura,  or  at  belt  not  known  to  the 
defendant,  fo  that  thereby  he  may  lofe  his  cofts ;  and  per  omneS, 
the  attorney  that  does  fo  ought  to  pay  cofts,  and  in  the  principal 
cafe  an  attorney  was  put  to  anfwer  interrogatories  for  fuch  praflicc, 
per  Cur.    6  Mod.  309.  Mich.  3  Ann.  B.  R.  Anon. 


1 3*4]        (B)     What  is,  or  fliall  be  faid  to  be  an.  Oufter. 

I.  HP  AKING  the  whole  profits  by  one  tenant  in  common  is  no 
A  ejefitment,  but  if  he  drive  out  of  the  land  any  of  the  cattle 
of  the  otner  tenant  in  common,  or  not  fuffer  him  to  enter  or  occupy 
the  land,  this  is  an  eje&ment  or  expulfion1  whereupon  he  may 
"have  an  eje&ione  firmae  for  the  one  moiety,  and  recover  damages 
for  the  entry,  but  not  for  the  mean  profits.    Co.  Litt.  199.  b. 

Nov,  77.  *•  Ejc&ment  of  part  of  a  great  clofe  is  ejectment  of  all.  Lat.  82. 

c*iiy  ▼.       Pafch.  1  Car.  Callv  v.  Fiftier. 

Fiih,S.C.        3.  Where  a  leale  is  to  try  a  title,  if  my  cattle  come  upon  the 

Sound  and  are  permitted  by  me  to  reft  there  a  long  time,  I  fc*U 
:  an  eje&or,   otherwife  if  a  fmall  time.     Clayt.  29.  pi*  J°« 
Aflifa  Mar.  10  Car.  Vernon  Judge-    RawclifF  v.  Booth. 
4.  One  room,  or  a  third  part  of  a  manor,  is  good  finding  enougb. 

Mar.  98.  pi.  x<S8.  Trin.  17  Car.  &  B.    Juxon  v.  Andrews. 

5.  EjeQmat 
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5.  EjtBmentby  mortgagee  was  argued  to  be  an  admitting  bimfelf 
to  be  out  of  pofleffion,  for  the  eje&ment  complains  of  a  tortious 
entry  and  an  oufter,  and  this  being  a  matter  of  record,  he  is 
eftopped  to  fay  e  contra ;  non  allocatur j  for  firft,  per  Cur.  an 
eje&ment  as  it  is  in  common  pra£tice,  is  but  a  feigned  aclion,  to 
which  the  lejfor  of  the  plaintiff,  who  is  a  principal  perfon,  is  not 
a  party  i  and  not  being  a  party,  this  cannot  be  given  in  evidence, 
as  an  eftoppel  againft  him ;  and  therefore  he  cannot  maintain  an 
aclion  for  the  mean  profits,  without  an  a£tual  entry,  but  the 
leflce  may.  Skinn.  424.  Pafch.  6W.&M.  in  B.  R.  Andrew 
Newport's  cafe. 


(C)     Of  bringing  Eje&ment  by  Way  of  Leafe* 

I.  TX7HEN  a  leafe  is  made  to  bring  an  eje&ment  of  land  in  dU  l*6^?^* 
**   vers  men's  bands,  they  mult  enter  into  one  of  the  parcels,  v/Beamond. 

and  leave  one  in  that  place  $  then  he  muft  go  to  another,  and  -But 

leave  one  there ;  and  fo  on ;  and  when  he  has  made  the  loft  entry,  JJJ^f 
hefeals  and  delivers  the  lea/eg  and  then  thofe  that  were  left  there  fevcral  par- 
muft  come  out  of  the  land;  and  this  is  a  good  executing  the  cda  of  lands, 
leafe.    Brownl.  128.    Weeks  v.  Mefey.  feiSS** 

Met,  and  Itmrimg  tbt  firmer  tccnfkrs  nfon  the  land,  &c.  and  then  entering  Into  the  third  houfe,  &c. 
and  there  fating  a  leafe  for  years  unto  another  man  of  that  third  boufe,  and  naming  the  ton  other  boufis, 
¥e.  this  is  good  only  for  the  third,  and  not  for  the  two  other  houfes  in  which  the  leafe  was  not  de- 
fend j  for  the  entry  or  continuance  of  the  occupier  defeated  the  entry  of  the  kflbr.    Godb.  7*.  pi.  87. 
fan.  28  &  29  Eli*.    B.  R.  Earl  of  Kent's  cafe. 

2.  Leafe  by  copyholder  for  more  than  one  year,  without  licence 
otuftom,  is  not  good  to  try  a  title  in  ejedment,  but  he  will  be 
ncfuit  on  his  own  evidence,  and  fuch  leffor  will  be  taken  to  be  a 
Miforj  per  tot.  Cur.  Brownl.  133.  Pafch.  8  Jac.  Cramp- 
boi  v.  Freflrwater. 

3 Leafe  by  two  hujbands  and  their  wives  to  try  a  title  in  eje£r-    C  325  3 
men  and  the  fame  executed  by  letter  of  attorney,  &c.  they  muft 
be  fe^d  by  the  wives  as  well  as  the  hufbands,  and  the  entry  by 
the  at»rney  ought  to  be  in  all  their  names.     2  Bulft.  13.     Mich. 
10  Jac  Chamberlain  v.  Ewer. 

4-  \en  a  leafe  is  to  be  executed  by  letter  of  attorney,  the  cburfe 
is  this,  at  the  leflbr  do  feal  the  leafe  only  and  the  letter  of  at- 
torney, ;d  delivers  the  letter  of  attorney  but  not  the  leafe,  for 
the  attonv  mud  deliver  that  upon  the  land. .  Brownl.  130.  Pafch. 
j 2  Jac.     ittifon  v.  Reel. 

5.  By  tl.  ancient  law,  lands  and  tenements  were  never  reco- 
vered in  an^erfona|  aQjon>  but  anciently  the  writs  of  entry  and 
affize  were  ti  ufuai  means  for  the  recovery,  of  the  poffeffton,  and 
thefe  lay  onl^nft  fa  freeholder,  because  the  eftate  for  years 
was  herctofor^niy  a  precarious  pofleffion,  and  therefore  to  have 
aftions  againfl^h  perfons  was  to  no  purpofe,  becaufe  fuch  terms 
were  generally  >feated  or  determinei  before  any  intricate  title 
Could  be  decide,  befides  thefe  pofleflions  being  fo  precarious, 

C  c  3  the 
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the  pojejors  were  riot  trufted  with  the  defence  of  Ac  itttettft  of 
the  land,  and  if  they  wete  oufted,  they  could  only  have  reeo-i 
rered  damages  for  the  lofs  t>f  their  pojpfftons^  and  if  oufted  by  their 
kiTors,  they  could  feek  only  a  remedy  from  their  covenants. 

Thus  the  law  continued  till  the  14  H.  4.  and  then  it  began  to  be 
fefolVed  that  an  habere  facias  pojfejfionem  would  lie  to  recover  the 
term  itfelf. 

It  feems  that  the  long  terms  about  this  time  had  their  begin* 

fling,  and  that  fince  fuc«h  leflecs  could  not  by  law  recover  the  land 

'  itfelf,  therefore  they  ufed  to  go  into  equity  againft  the  leffbrs  for  a 

fpecific  performance ;    and  againft  ftrangers,  to  have  perpetual  in- 

junclions  to  quiet  their  poileflions ;  this  drawing  the  bufinefs  inta 

the  courts  of  equity  obliged  the  courts  of  law  to  come  to  a  refolu- 

tion,  that  they  fhould  recover  the  land  itfelf  in  an  habere  facias 

pojpffionem. 

But  this  refolution  brought  on  a  new  method  of  trial  unknown 
before  to  the  common  law,  for  then  it  became  ufual  for  a  man  that 
had  a  right  of  entry  into  any  lands  to  feal  leafes  of  ejcEtment  on  the 
lands,  and  then  any  perfon  that  next  entered  on  the  freehold  was 
an  cjc&or ;  and  the*  cdnveniency  that  arofe  from  this  method  was* 
they  could  try  the  title  toties  quotics  :  whereas,  if  the  plaintiff  was 
barred  in  in  aflize,  he  was  put  to  his  writ  of  right,  but  this  was  a 
means  of  turning  a  man  out  of  pofieflion,  becaufc  fuch  plaintiff 
would  fecover  his  term  without  any  notice  to  the  tenant  inpoffejfwi 
and  therefore  the  courts  of  juftice  would  not  fuffer  that  the* 
ihould  lofe  their  pofleulons  without  any  opportunity  to  defeiv 
them ;  wherefore,  the  Court  made  it  a  (landing  rule,  that  V 

Jjlaintiff  Ihould  proceed  in  eje&ment  to  recover  his  lands  agai^ 
iich  a  enfual  and  titular  ejeclor,  without  delivering  the  tenants 
pofTcflion  a  declaration,  and  making  him  an  ejeftor  and  pre** 
defendant,  if  he  pleafed. 

This  was  a  proper  rule  of  Court,  and  in  its  power  to  fc^  • 
for,  otherwife,  the  Court  would  be  made  inftrumental  in  oing 
an  injury  to  a  third  perfon,  becaufe  a  declaration  might  oth^^fe 
be  delivered  to  a  ftranger,  a  faint  defence  be  made,  and4  vcr^ 
dift,  judgment,  and  execution,  obtained,  without  the  want's 
having  any  notice  of  itT  But  it  is  not  to  be  doubted  W  that 
fuch  aclions  were  brought  at  firft  againft  the  real  eje£lo7 that  re~ 
tided  in  the  poffeflion;  bin;  becaufe  any  perfon  that  f^e  intQ 
the  land  animo  poffidendiy  was  equally  an  ejeftor  witV^im  that 
refided,  the  action,  in  ftriftnefs  of  law,  might  be  bro£ht  againft 
him  ;  but  becaufe  this  (as  has  been  faid)  turned  to  fe  injury  of 
[  326  ]  the  refiding  pofieflbr,  the  rule  was  made  that  he  fho^  'iave#  n(H 
tice  of  it,  and  therefore  they  would  not  give  judg^nt  *n  cjeQ- 
ment,  unlcfs  an  affidavit  was  made  that  the  tenant  pofieflion 
was  ferved  with  a  copy  of  the  declaration.  W  the  ancient 
(ultom  was,  that  fuch  leafes  were  a&ually  to  be-a}e<*  and  delii 
yered,  becaufe  otherwife  the  plaintiff  would  m^tahi  no  title  to 
the  term ;  and  were  alfo  obliged  to  be  fealed  <  the  land  itfelf, 
becaufe  it  was  maintenance  to  convevout  of  po^on>  and  there- 
fore, in  relation  to  the  quicknefs  of  the  remed*  the  aJfize  had  the 

'to9? 
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advantage,  becaufe  none  of  this  preparation  was  required  before- 
hand,  for  the  writ  of  affize  came  down  to  the  affizes,  and  the  jury 
was  there  warned,  the  caufe  tried,  and  judgment  given  j  yet  the 
method  in  eje&ment,  from  the  conveniency  of  the  repeated 
trials,  notwithstanding  the  previous  preparations,  was  generally 
preferred. 

Thus  it  flood  till  the  time  of  the  Lord  Ch.  J.  Rolls,  and  he 
invented  the  rule  now  in  ufe,  which  is,  that  if  the  defendant 
comes  into  the  room  of  the  cafual  ejeBor,  he  fhould  enter  into  a 
rule  to  confefs  leafe,  entry,  and  oujler,  and  fliould  (land  upon  the 
title  only.  This  rule  was  reafbnable,  becaufe  when  the  plaintiff 
had  made  his  leafe  upon  the  land,  any  third  perfon  that  came  upon 
the  land,  ammo  poffidendi,  in  ftri&nefs  of  law  was  an  ejeftor ; 
therefore  when  any  other  ejeftor  was  placed  in  his  ftead,  it  was 
very  reafonable  in  the  Court  to  impofe  terms  upon  him ;  and 
therefore  the  proper  terms  were,  that  he  fhould  not  (land  on  the 
proof  of  an  aBual  entry,  demife,  and  actual  oufier,  becaufe  this  was 
no  more  than  a  form  of  bringing  the  title  in  queftion,  it  was  not 
fit  that  the  plaintiff  fhould  be  nonfuited  for  want  of  proving  the 
formal  demife  fet  forth  in  the  declaration,  when  the  cafual  eje&or 
would  have  let  the  judgment  go  by  default.  Ld.  Ch*  Bar.  Gilb. 
Law  of  Ejeftments,  2.  » 


(D)     Rules. 

• 

'.  TJ'XCEPTION  taken  in  eje&ment,  becaufe  the  original  bore 
"  tejle  the  fame  day  the  ejeBment  was  made,  and  adjudged  good 
ir  tot.  Cur.     Brownl.  129.  Trin.  13  Jac.     Beamont  v.  Coke. 
2.  In  eje&ment  we  rarely  grant  a  new  trial,  for  they  may  try  Especially 
tl title  over  again.     Per  Withens  J.   Cumb.  1 8.  Pafch.  2  Jac.  2.  £*£ tM 

®k  Mod/156. 

Hill.  1  Ana.  8.  R.     Grovenor  v.  Fcnwick. 

3Fifteen  days  between  tefie  and  return  need  not  be  in  a  fare 
jaciocHL  a  judgment  in  eje£hncnt,  becaufe  an  eje&ment  is  a 
nuxtftion.     Cumb.  68.  Mich.  3  Jac.  2.  B.  R.     Cart  v.  Mogg. 

4-  *  cafe  of  eje&ment  it  is  always  denied  to  amend  the  memo- 
randnn   pcr  Thomfon.     Cumb.  74.  Hill.  3  &  4  Jac.  2.  B.  R. 

5'  /-*.  demife  being  laid  before  the  leffor  of  the  plaintiff  had  S.P.  Carth. 
any  titltthe  Court  was  moved  for  leave  to  amend  the  declaration  £„  ;#P^ 

and.altert)€  tiim  0fthe  demife,  fed  non  allocatur;  for  the  altering  burton. - 

the  time  mj  m&e  it  a  new  demife.     Carth.  178.  Hill.  2  &  3  W.   1  Silk.  4S. 
4c  M.  inlR,     Bennet  v.  Gandy.   .  ]'mU!^%. 

6.  But  \erc  a  demife  was  made  by  the  reBor  and  fcholars  of  s.  c. 
Exeter  &«<%renerally,  which  was  to  try  the  right  of  the  redlor- 
flnp,  but  wljj  qOV\&  not  be  done  upon  that  declaration,  and  fo 
not  good,  it  xs  ordered,  upon  motion,  to  alter  the  demife  in  the  [  327  ] 
declaration,  a  /^  -t  to  ^  mafo  ^  pa^aer9  reBor  of  Exeter,  and 
the  fcholars  of  ?  ram,:%  Carthu  l8o,  Hili.  2  &  3  W.  &  M.  in 
B.  R.     Philips  #urv# 

C  c  4  *  7.  Though 
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7.  Though  the  leffbr  is  principal  by  the  courle  of  the  Couttf 
yet  legally  he  is  a  f ranger  to  the  record,  and  therefore  cannot  b$ 
eftopped;  per  Holt  Ch,  J.  Cumb.  249,  Pafch.  6  W.  &  M.  inB.  R. 
Smartle  v.  Williams. 

8*  In  ejectment  for  empty  boufes,  a  leafe  was  fealed  upon  the 
land,  and  a  declaration  delivered  to  the  cafual  ejedor,  and  judg-r 
ment  and  execution  had  ;  yet,  becaufe  they  had  not  moved  for  a 
peremptory  rule  to  plead,  the  judgment  was  let  afide ;  and  in  fuch 
cafe  there  rmtft  be  affidavit  of  thefealing  of  the  leafe,  entry,  &c. 
1  Salk.  255.  pi.  3.  Hill.  8  W.  3.  B.  R.    Smartley  v.  Henden. 

9.  And  where  a  judgment  in  eje£tment  was  by  confeffion,  an 
amendment  of  the  time  of  the  demife  was  made  in  the  declaration 
cited  Carth.  401.  Pafch.  9  W.  3.  B.  R.  as  the  cafe  of  Parr  v. 
Cawley  ;  but  that  being  a  judgment  by  confent  of  parties,  was 
held  no  authority  in  the  principal  cafe  of  Pulcfton  v.  Warburton. 

io.  Ligni  was  denied  to  be  amended  and  made  bofci\  cited  by 
the  reporter.  Carth,  402.  Pafch,  9  W.  3.  B.  R.  as  the  cafe  o( 
Thompfon  v.  Leech, 

ii.  After  a  whole  term  elapfed  without  doing  any  thing,  the 
plaintiff  muft  give  new  notice,  1  Salk.  257.  pi.  9,  Trin.  10  W.  3V 
B.  R.    Anon. 

12.  Nobody  can  complain  of  an  irregularity  in  an  eje&ment 
but  the  tenant  in  pofTcflion,  or  the  landlord.  1  Salk.  256.  pi.  7f 
Hill.  1 1  W.  3,  C.  B.     Hollingworth  v.  Brewfter. 

13.  The  Court  will  not  make  a  ruh  for  naming  a  good  lejfor  in 
eje£lment,  unlcfs  there  were  a  nonfuit  or  verdift  againft  plaintiff 
in  a  former  trial.     J2  Mod.  445.  Hillf  12  W.  3.  Anon. 


(E)     As  to  the  Delivery, 

j.  |T  Is  fuflicient  upon  an  aQion  of  trefpafs  and  eje&£flt 
•*  brought  to  try  the  title  of  land,  if  the  tenant  in  poffffl  *f 
the  land  have  a  copy  of  the  declaration  in  eje&ment  delivered  ^m 
or  his  wife,  although  he  be  but  an  under-tenant  of  the  law  ^ 
although  no  notice  thereof  is  given  to  the  proper  tenant,  o*°the 
owner  of  the  land,  whofe  title  is  concerned.  Hill.  23  C*  B.  R, 
and  Pafch.  24  Car.  B.  R.  For  &*poj[efjion  of  the  land  Pnb  re- 
coverable in  this  aBion,  and  that  doth  chiefly  concern  the^11311*  "i 
pofleffion  of  it ;  and  it  is  the  property  in  law  that  is  to  <^end  the 
title.     L.  P.  R.  237, 

2.  Declaration  in  ejeflment  delivered  to  a  fervant  is^  hi  B.  R. 
but  it  is  allowed  in  C.  B.  Cumb.  47.--Such  fervice  k&  ocknovh: 
fed^ment  of  the  tenant  that  he  received  itj  is  fuflicient,  Salk.  255. 
Hill.  10  W.  3.  B.  R.  Anon. 

3.  Declaration  in  eje&ment  had  been  delivered  one  *°  whom 
the  keys  were  given  to  let  the  houfe,  and  per  Cur.  no<ood>  becaufe 
it  fhould  be  to  the  tenant  in  pofleffion,  and  he  is^ty  a  fervant; 
and  plaintiff  is  not  without  remedy,  for  he  may  F1  *  lcaf?  o**  ^W 
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(F)    As  to  the  Term  expiring. 

I»  ]N  eje£hnent,  if  the  term  expires,  pending  thefuit,  the  plaintiff* 
\  fhall  go  on  to  recover  damages ;  for,  though  the  a&ion  is  at 
an  end  quoad  the  pofiemon,  yet  it  continues  for  the  damages  after 
the  term  ended  *,  Arg.  3  Mod.  249.  cites  1  Inft.  285. 

2.  Tenant  for  years  has  judgment  in  eje&ment,  and  the  term 
incurs ;  then  he  brings  a  fcire  facias  quare  executionem  habere  non 
debet  of  the  land  and  his  damages  and  cofts,  and  a  demurrer  to  the 
fcire  facias,  and  the  Court  held  the  fcire  facias  ill;  for,  though  he 
may  have  a  fcire  facias  for  damages  and  cods,  yet  this  being  for 
the  term  Hkewife  which  was  incurred,  it  was  ill,  and  a  newfcirt 
facias  ought  to  be ;  afterwards,  in  the  next  term,  it  was  argued 
by* Holt,  that  the  fcire  facias  was  good  for  the  damages,  but  not 
allowed.  A  new  fcire  facias  was  granted.  Skin.  161.  pi.  10. 
Hill.  35  Car.  2.  B.  R.    Sedgwith  v.  Grofton. 

3.  The  Court  compelled  the  defendant  to  confcnt  to  the  en*  Carth.  j. 
largement  of  a  term  in  an  ejeftment  leafe.    Comb.  50.  Pafch.  <£J^* 
3  ]ac,  2.  B.  Rr    Dighton  v.  Greenvill,  s.  c.  ruled 

accordingly. 
— -S.  C.  cited  Carth.  400.  «<- — Denied  to  be  enlarged  without  parties  confent,  where  the  party  was 
bung  up  by  injunction,  To  that  the  term  expired.  1  Salic.  257.  pi.  ft.  Pafch.  1  2  W.  3.  B.  R.  Anon. 
After  a  fpecial  verdict  in  ejectment,  the  term  expired,  and  the  Court  refufed  to  enlarge  it  with- 
out the  defendant's  confent*  Carth.  40s.  Pafch.  9  W.  3.  B.  R.  cites  it  as  the  cafe  of  Hatching  ▼• 
Ballet,  but  that  in  the  cafe  of  Dighton  v.  Grcenvill,  the  term  was  enlarged,  though  the  defendant  re* 
fufed  to  confent. 

4.  Leafe  for  five  years,  and  verdift  for  plaintiff;  but  he  was 
delayed  of  judgment  and  execution  by  injuntlion,  out  of  Chancery, 
till  the  term  expired.  Upon  motion  to  renew  the  term,  it  was 
faid  to  have  been  done  in  die  cafe  of  Dangdell  v.  Greenvill, 
and  it  was  frequently  done  in  the  Exchequer,  and  Gould  J.  faid, 
that  in  Sin  John  Roll's  case  they  held  it  might  be  done  by  con- 
fent, but  not  otherwife ;  but  the  motion  was  denied.  6  Mod.  130. 
Pafch.  j  Ann.  Bt  R.     Anonf 

(G)     Where  a  fecond,  &c.  Ejectment  is  brought. 

?•  A/F  OTION  to  ftay  proceedings  on  a  fecond  ejeclment,  the  cofts  ibid.  106*, 
*  •*  of  the  firft  not  being  paid.     Per  Cur.    we  never  grant  Tredway  v, 
this  without  an  affidavit  that  it  is  the  fame  land,  the  fame  lefTor,  ^c^Cft> 
and  the  fame  title,     Comb,  59.  Trin.  3  Jac.  2,  B.  R.  Plaintiff  «- 

covered,  but 
h*4  no  cofts  ;  then  defendant  brought  ejectment.  The  plaintiff  in  the  firft  action  prayed  his  cofts  be* 
/ore  he  pleaded,  but  denied,  b,ecaufe  he  had  no  vewion,  the  verdict  being  for  him  ;  but  had  the  ver- 
dict been  again  ft  him,  or  he  had  been  nonfuited,  he  rnuft  have  pajd  cof^s  before  he  brought  a  new  action* 
4  Mod.  379.  Hill.  6  W*  &M.  in  B.  R.     Roberts  y.  Cook. 

2.  It  is  a  known  maxim  in  law,  that  a  man  may  try  his  title  as    [  339  J 
tften  as  he  pleafes  \n  an  ejeffment,  ar}4  therefore  I*ord  Cowper  de* 
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nied  to  grant  a  perpetual  injun&ion  (after  feveral  trials)  to  ftop 
all  further  proceedings  in  law.  10  Mod.  i.  Trin.  8  Ann.  in 
Cane.  Anon.  * 

3.  Where  a  plaintiff  brought  a  fecond  ejetlment,  it  was  ordered 
he  ihould  not  proceed  unlefs  be  paid  the  cofts  of  the  firJL 
8  Mod.  226.  Hill.  10  Geo.     Crundell  v.  Bodily. 

(H)     Of  altering  the  Defendant  or  Plaintiff. 

I.  l¥  one  moves  that  the  title  of  land  belong  to  him,  and  that  the 
*  plaintiff  made  an  eje&or  of  his  own,  and  thereupon  prays 
that  giving  fecurity  to  the  eje&or  to  fave  him  harmlefs,  be  may 
defend  the  title,  this  Court  of  C.  B.  will  grant  it,  but  not  compel 
the  plaintiff  to  confefs  ieafe,  entry,  and  oufter,  except  he  will  be 
qeftor  himfelf ;  but  it  is  otherwife  in  B.  R.  for  there  in  both 
cafes  they  will  compel  him  to  confefs  leafe,  entry,  and  oufter ;  per 
Pinfent  Prothonotary.  But  quaere,  &c.  Sty.  368.  Hill.  1652. 
C.  B.  Anon. 

2.  After  declaration  delivered,  and  before  plea  pleaded,  he  that 
had  the  title  moved  the  Court  to  alter  the  plaintiff,  he  being  a 
witnefs  in  the  caufe ;  and  the  Court  agreed,  on  payment  of  cofts, 
and  giving  fecurity  for  new  cofts,  and  this  as  it  feems  without 
imparlance.     Sid.  24.  pi.  5.  Hill.  12  Car.  2.  C.  B.  Anon. 

3.  No  man  is  to  be  admitted  tenant  or  defendant  in  ejedxnent, 
by  the  common  rule,  unlefs  he  has  been  in  pofTef&on,  or  received 
Tents,  and  not  a  mere  ftranger  \  per  Holt  Ch.  J.  Comb.  200. 
Trin.  5  W.  &  M.  in  B.  R. 

4.  Landlord  may  be  joined  a  defendant  if  he  requires  it,  but  is 
not  compellable.  1  Salk.  256.  pL  6.  Trin.  11  W.  3.  B.  R- 
Underbill  v.  Durham. 

£•  It  is  due  of  right  to  tenant  in  poffeffton,  or  landlord,  to  be 
made  defendant,  and  fo  a  pretended  wife,  but  who  denied  the 
marriage,  was  made  defendant.  7  Mod:  70.  Mich.  1  Ann.  B.  R. 
Fenwick  v.  Gravenor. 

6.  Trufees  are  not  to  be  joined  with  the  tenant  as  defendants 
in  ejeftment  without  their  confent.  Cumb.  332.  Trin.  7  W.  3. 
B.-  K.     Jones,  lefTee  of  Pride,  v.  Carwithen. 

7.  A  peer  interefled  made  defendant  in  ejedment  with  tenant 
in  pofTeifion,  which  the  Court  thought  reafonable,  and  faid  there 
may  be  feveral  cofts  notwithftanding.  Cumb.  339.  Trin.  7  W.  3. 
B.  R.  Jones,  leflee  of  Pride,  v.  Carwithen. 

Wr  ere  the  8.   1 1  Geo.  2.  cap.  19*  f  1 3.    Landlord  may  make  himfelf  defend- 

•a  fays,  ant  by  joining  with  the  tenant  to  whom  fuch  declaration  in  ejeBment 
\T  m  Ctf!n  fl*^  **  delivered,  in  cafe  hefhall  appear  ;  but  in  cafe  fuch  tenant  Jball 
^je&mcnt  be  refufi  or  negletl  to  appear,  judgment  Jhall  be  figned  againft  the  cafual 
had  againft  tjtfior  for  want  of  fuch  appearance  ;  but  if  the  landlord  of  any  part  of 
*hCnfr rl  *^e  ^an^y  tenements,  ilfc.  for  which  fuch  ejectment  was  brought,  Jball 
00  his  rcfuf-   deft  re  to  appear  by  himfelf,  and  confent  to  enter  into  the  like  n/le  that,  hy 

inp  or  ne-       the  cQurfc  of  the  Court,  the  tenant  in  pojfefjlon,  in  cafe  he  had  appeared, 

electa*  so      .  *w"  *  .    Clt,;:t 


pu$t  h  have  Sonr>  Aen  the  Court  nvhrrt  fitch  ojeBment  Jhall  be  «PFw,  (no 
brought,  Jhall  and  may  permit  fitch  landlord  fo  to  do,  and  order  a  "jJ^^JJ* 
Aaj  of  execution  upon  fuch  judgment  againft  the  cafiml  ejeelor,  until  landlord,) 
they  Jhall  make  further  order  therein,  thc  la»d»<"4 

r    'J  J      •  may  move, 

that  execution  maybe  frayed  on  entering  into  a  ruteto  become  defendant  himfelfin  another  *  ejc&rocnt, 
&c.  yet  in  cafe  judgment  isfgned  fo  late  in  tfre  ttrm  that  the  landlord  cannot  apply  for  a  flay  of  executhn9 
yet  upon  application  by  the  landlord  as  foon  as  may  be,  the  Court  will  fet  afidc  the  execution,  upon 
ibis  judgment,  although  the  words  are  only  ((ray  execution).  M.  ia  Geo.  2.  in  B.  R.  in  cafe  of  Sir 
William  Clayton  v.  Boone. 

Before  this  ait  the  rule  of  Court  Upon  the  tenant's,  in  poflffion,  refujlng  or  negle&ing  to  appear  was, 
Aat  the  landlord  spight  be  made  defendant  una  cum  the  tenant,  hut  not  alone,  till  this  ad,  and  the  cafe 
an  %i  Mod.  21 1.  cited  to  the  contrary  was  denied  to  be  lav?  j  per  Cur.  Mf  1%  Geo.  2.  B.  R.  in  cafe 
of  Sir  "Wm.  Clayton  y.  Boone. 

#[33«J 
(I)     Ejettor.    Who. 

J.  ]F  a  feme  covert  ejefi  one,  and  -after  the  hufband  ajents,  yet 
*  the  hufband  is  no  eje£tor ;  for  an  eie&ment  is  made  in  an 

infant,  and  hath  not  a  continuance.     Otherwife  of  a  diffeifin ; 

per  Anderfon  J.    Noy,  52.     Broth  v.  Archer. 

2.  A  fervant  dwelling  with  the  pretended  owner  of  a  houfe,  of  yew.  144* 

Irhich  eje&xnent  is  brought,  is  a  fufficient  trefpaflbr  or  eje&or  s.  c. 

againft  whom  to  bring  the  ejoQment.     Brownl,  143.  Mi?h.  6  Jac* 

Wilfon  v.  W*ddell, 


(K)     Of  what  it  lies. 

/•  F  JECTMENT  does  not  lie  of  the  heir,  but  ravitiiment  of  ward* 
.    *■*  Br.  Ejetiione,  &c.  .pi.  13.  cites  30  E.  3.  it. 

2.  Eje&ment  lies  de  paflura  ad  centum  oves ;    per  Wray  and  Hardr.  5*. 
Southcote  ;  for  if  praecipe  quod  reddat  lies  as  is  held  in  27  H.  8.   Arg.  cites 
he  may  have  eje&ment.    Dal.  95.  pi.  20,  anno  15  Eliz.  B.  R.  l^^'J^ 

Anont  Charts*. 

[durante  de  Chartres,  pi.  31.]  that  ejectment  lies  not  de  paftura* 

3.  Leflee,  for  years,  of  tithes,  ihall  have  eje&ment  of  tithes  fet 
out  and  afterwards  carried  away ;  for  by  the  fetting  out,  the  pro- 
perty is  in  the  parfon.  Ow.  84.  Mich.  14  &  15  Eliz.  Totten* 
ham  y.  Bedingfield. 

4.  A  leafe  was  of  a  garden  containing  three  roods  of  land.  Lefiee 
brings  eje&ment,  and  declares  for  three  roods  of  land,  Meade  and 
Windham  J.  but  Dyer,  e  contra,  held  the  declaration  good ;  for 
that  this  aftion  is  in  nature  of  trefpafs,  and  the  party  may  ele£fc 
to  declare,  as  here  he  does>  or  of  the  eje&ment  of  a  garden;  for 
a  garden  may  be  ufed  at  one  time  for  a  garden,  and  at  another 
time  be  ploughed  and  fown- with  corn;  but  they  conceived  the 
better  order  of  pleading  had  been  to  have  declared,  that  he  was 
cjc£fced  of  a  garden  containing  three  roods  of  land,  as  in  the  leafe 
is  fpecified,     Godb.  6.  pi.  7.  Hill,  2 3  Eliz.  C.  Bt     Anon. 

5.  EjedU 


33°  tfB/eftmenf; 

£•  Eje£fcment  de  quadam  fabrica  was  held  good;   Hardr.  58, 
mentions  it  as  a  cafe  cited  by  Wray  Ch.  J.  as  adjudged  29  Eliz. 
Cumfc.  iot>      (5,  j^  chamber  may  be  demanded  by  the  name  of  a  houfe,  and 
Qe&nent     Part  °^  a  roefluage  by  name  of  a  mcffuage.  Per  Walmfley.  Le.  152. 
wm  brought   pK  210.  Trim  31  Eliz.  C.  B.  in  cafe  of  Hayes  v.  Allen. 

•fair  houfe, 

the  jury  found  the  defendant  guilty  of  two  parts  of  it  j  per  Manwood,  judgment  ought  to  be  for  the 
plaintiff;  for  omne  majut  continet  in  fe  minus  j  but,  per  Shute,  if  the  count  *  had  been  of  two  parts  of 
an  houfe,  and  the  defendant  had  pleaded  not  guilty,  and  the  jury  had  found  him  guilty,  the  plaintiff 

ihould  not  have  judgment.     Sav.  37.  pt  65.     Pafch.  24  Eliz.  Anon. If  a  mm  bat  title  hut  to 

f*r*  of  a  bouft,  he  may  well  declare  for  the  wboJe  in  an  ejeftment,  and  the  jury  ought  to  find  fuch  part 
•vfomany  feet  of  the  houfe}  and  he  fliall  have  judgment  and  execution  accordingly  j  per  PoUexitn, 
and  not  denied  per  Cur.  Comb.  xoi.  Mich*  4  Jac.  a.  B,  R.  Anon. 

*E33iJ 

«%  7-  Ejeclment  doth  lie  of  a  copyhold  eftate ;  it  lies  of  a  leafe  made 

by  a  copyholder,  but  not  of  a  demife  made  by  the  lord  of  a  copy-    * 
holder  oy  copy  of  court  roll.     Cro.  E.  224.  pL  9.  Pafch.  33  Eliz, 
B.  R.     Cole  v.  Wall  and  Burnell. 

8.  It  was  adjudged  that  an  eje&ione  firms  lies  not  of  a  clofi, 
although  a  name  be  given  unto  it,  but  it  ought  to  be  demanded 
by  a  certain  number  of  acres  ;  and  for  this  caufe  a  former  judg- 
ment was  reverfed.  Cro.  E.  339.  pi.  3.  Mich,  36  &  37  Eliz, 
B.  R.    Jordan  v.  Cleabourn. 

9.  Eje&ment  was  brought  de  una  virgata  terra,  but  adjudged 
that  it  does  not  He*  Cro.  E.  339.  at  the  end  of  pi.  3.  in  a  nota, 
cites  Pafch.  38  Eliz.  in  Cam.  Scacc.     Penn  v.  MerevUI. 

J^1*'.  I  Or  Eje£tione  firmae  de  una  pecia  terra  vocat.  M.  furlong,  una 

S.  C.  and  J  Ami  i-  »x«     ?  • 

jndgment  pecia  terrae  vocat.     Alhbrooke,    uno  gardtno  vocat.      Mtncmng- 

reverfed  io  Garden,  quae  omncs  &  fingulx  parcellse  terras  jaccnt  in  W.    It 

X*he  ^c  was  a*%nC(*  ^or  error  that  pecia  terra  is  uncertain,  and  fo  the 

chamber.—,  declaration  not  good.     And,  2dly,  becaufe  no  place  certain  is 

HetJ.  176.  alleged  in  which  the  garden  is  (  and,  for  thefe  caufes,  judgment 

^'t*tnw«  in  B-  R-  was  «*erfed  in  Cam.  Scacc.  Mo.  702.  pi,  976,  Trifc 

faitthat  an  39  Eliz.    Palmer  v.  Humfrey. 

efe&ione  fir- 

0a?  does  not  lie  de  una  pecia  terra?,  although  it  wis  added,  containing  by  eftimatioo  bajf  44  ape  of 

Ittxdp  vocat',  &c.  it  is  not  good,  but  he  ought  to  fhew  the  longitude  aiid  latitude. 

ir.  If  it  lies  of  a  park,  quaere  ?  without  faying  fo  many  acres. 

1  Sid.  417.  D.  115.  b.  at  67.  Marg,  Trin.  43  Eiiz.  B.  Rr  Me- 

rideth  v.  Brow. 
Cotta£Hi»         12.  It  lies  de  cottaglo;  adjudged*     Cro.  E.  818.  pi.  9,  Pafch. 
h  a  word      43  YXxz.  B.  R.    Hill  v.  Giles. 

known  at        ^J 

common  law,  Cro.  C.  555.  per  Jones  and  Brampfton,  in  pi.  10.  An  ejectment  does  lie  of  a 

cottage,  becaufe  the  description  of  the  thing  by  that  name  is  fufticient,  and  certain  enough  to  fhew  the 
fneriflfof  what  to  deliver  the  pofleffion  of  j  yet  it  was  (aid  that  a  recovery  lies  not  of  a  cottage.  Sty. 
215.  Pafch.   1649.     Haraondv.  Ireland.  Lev.  58.  Hill.   13  ft  14  Car.  2,  S.  Pv  accordingly 

per  Cur.  in  Dacrc's  cafe. 

Noy,  37.  13.  Eje£rione  firmae  de  pomarh*    After  verdift  it  was  moved, 

ad'S"  T*  ^at  an  eje&i°ne  fi"nse  lies  not  thereof,  nor  more  than  a  praecipe 

win  quod  reddat,     Sed  non  allocatur  ;  for  this  action  is  but  perfonal, 

brought;  wherein  damages  are  the  principal  j  and  although  it  is  ufual  in 

J^VbVde?  this  cafe  to  award  an  habere  facias  pofleflionem,  yet  it  is  well 

fa^d«d  fy  enough,  an^  comprises  fuiBcieat  certainty.    Wherefore  it  was 

adjudged 
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adjudged  for  the  plaintiff.  Cro.  E.  854.  pi.  15.  Trin.  43  &  44  die  name  of 
£liz.  B.  R.    Wright  v.  Wheatley.  !*£!*,"'** 

ought  to  be.  And  Popham  faid,  that  iS  Elis.  an  ejectment  was  brought  de  pomario,  and  well  brought. 
—Cro.  J.  654.  pi.  3.  Hill.  10  Jac.  B.  R.  Royston  v.  Eccleston.  S.  P.  adjudged  accordingly { 
lor  an  eje£rment  is  but  an  action  of  trefpafs  in  its  nature.  S.  C.  cited  Roll.  Rep.  55,  in  pi.  *•> 

■  Lev.  58.  S.  P.  mentioned  as  refohred  upon  view  of  precedents  ioCB. 

14.  Eje&ment  lies  not  of  a  copyhold,  unlefs  the  plaintiff  declare  **•  »<»• 
the  cuftom,  the  leafe,  and  the  eje&ment.     Mo.  679.  pi.  927.  p^'h  **o 
Hill.  45  EU2.  C  B.     Gregory  v.  Harrifon.  El*,0,  gf  j^ 

Rumny  ▼. 
Ere,  e  contra,  for  that  ftiall  come  of  the  other  fide.-  In  fuch  he  ought  to  (hew  the  eftate  of  Jut 

lenor,  and  the  licence  of  leflbr,  and  the  efpecial  cuftom  to  warrant  it.  Cro.  E.  469.  pL  20.  HUL. 
38  Elis.  B.  R.     Wells  v.  Partridge. 

15.  Eje&ment  was  brought  of  laniy  and  a  coalpit  in  the  fame   £  332  J 
land,  and  though  it  was  obje&ed  that  it  was  bis  petitum,  yet  it  was 

held  good ;  becaufe  it  is  a  perfonal  a&ion,  and  he  demands  no- 
thing certainly.  Cro.  J.  21.  pi.  1.  HilL  1  Jac.  B.  R.  Harbottle 
v.  Peacock. 

16.  In  error  of  a  judgment,  in  Durham,  of  an  eje&ment  of  a  Ncy,  **t» 
coal  mine,  it  was  refolved,  that  it  well  lies  thereof.  Cro.  J.  150.  SjSS*' 
pi.  9.  Hill.  '4  Jac.  B.  R.     Commyn  v.  Kineto.  s.  P.  J£ 

cordingiy, 
and  feems  to  be  S.  C.  S.  C.  cited  a  Roll.  Rep.  483,  as  adjudged.   ■     ■   S.  C.  cited  Hardr.  57. 

InpL  3. 

17.  Eje&ment  lies  of  boyllary  of  fait ;  cited  by  Tanfield.  Cro.  S.  P.  «« 
J.  ico.  Hill.  4  Jac.  B.  K.  in  pi.  9.  as  adjudged  in  B.  R.  in  **?"?*  * 

tit  ii         r  •*      o  «o  doubt  nf 

Wyld's  cafe.  it,  iy-ing, 

Noy,  13a. 
Sanders  v.  Patridge.  Sid.  161.  pi.  16.  Mich.  15  Car.  2.  B.  R.    Smith  v.  Barjret.  S.  P.  ad- 

mitted, the  cafe  there  being  of  eight  boylariet  out  of  372,  and  found  for  the  plaintiff.— Ley.  KJ^ 
Smith  ?•  —  S.  C. 

18.  Eje&ment  was  brought  de  aqua  curfiy  called  Lothar  in  L.  fjeament 
and  declares  upon  a  leafe  made  by  D.  de  quodan  rivulo  faf  aqua  curfu ,-  1,ca  °°5  *f  * 
and  by  the  opinion  of  the  whole  Court  the  judgment  was  reverfed,  ™* faint 
for  rivulus  feu  aquae  curfus  lie  not  iri  the  demand,  nor  doth  a  it  lies  of 
praecipe  lie  of  it,  nor  can  livery  and  feifin  be  made  of  it,  for  it  tcrraa9*f 
cannot  be  given  in  pofleffion ;  but  it  appears  by  12  H.  7.  4.  the  Ar£pop!u 
a&ion  ought  to  be  of  fo  many  acres  of  land  aqua  cooperta.  167.  cites 
Brownl.  142,  143.  Mich.  6  Jac.     Challenor  v.  Thomas.  and  Mich4* 

6  Jac.  Challoner  v.  Moor.—*— Lat.  153.  S.  C.  cited  j  it  adjudged  becaufe  it  is  not  a  thioji  Axed  hut 
always  errant.  ——It  lies  Je  aqua  curfu,     Godb.  157.  pi.  213, 

19.  An  eje&ment  will  well  lie  of  a  flange,  for  a  praecipe  lies 
of  them,  and  a  woman  ihall  be  endowed  of  the  third  part  of 
them,  as  it  is  in  11  E.  3.  But  if  the  land  under  the  water  or 
river  do  not  pertain  to  the  plaintiff,  but  the  river* only,  then  upon 
a  difturhance  his  remedy  is  only  by  a&ion  upon  the  cafe,  upon 
any  diverfion  of  it,  and  not  otherwife.  Quod  nota.  Brownl.  143^ 
inS.  C 

20.  Eje&- 


33*  €/eftmtRk 

jKab.73*.  if.  Ejeftmenf  Hea  npt  ef  common  of  pajhtre,  or  ot  jhetp-gak* 
?8**HiU*  Brownl.  129.  in  cafe  of  Weekea  v.  Mefey,  fays  it  waa  fa  ad* 
Cv.  a*.V    judged.  Pafch.  9  Jac. 

R.  ia  cafe  of 

Saltan  v.  Hampshire,  it  waa  admitted  by  Twififen  and  Cur.  that  ejectment  would  not  lie  of  common 
alone,  but  it  being  after  verdict,  it  mail  be  intended  appurtenant,  add  fi»  well  enough.-*— Though  as 
ejectment  will  not  lie  of  a  common  by  itfelf 5  yet  when  land  is  joined  in  ejectment,  it  mall  be  intended 
appurtenant  to  the  land  j  Arg.  and  to  this  the  Court  inclined  j  et  adjornatur.  Freem.  Rep.  44.7. 
pi.  toS.  Hill.  1676.  Aaon. 

Palm.  337.  21.  Eje&ment  lies  de  una  dome.  Cro,  J.  654*  pU  3,  Hill,  2a 
'ri'Jtl-     Jac-  B" R"  R°yfton  v-  Ecclefton. 

cordingly.  S.  C.  cited  per  Cur.  3  Lev*  97*  Hill.  34  Car.  %•  C.  B.  . Ejectment  does  not 

Yitde  una  dorm  \  agreed,  becaufe  it.  may  be  either  a  dove-houfe  or  a  dwelling-boufe :  and  fo  the  werHf 
has  no  certainty  as  to  making  execution,     a  Roll.  Rep.  483.  Mich.    22  Jac.  B.  R.  S.  C.  cited 

.Arg.  Hardr.  76.  as  the  cafe  of  Warren  v.  Walker.  But  ejectment  de  una  domo  vocat.  £f«fa,  tec. 

it  was  adjudged  good  and  certain  enough.  Hardr.  76.  Arg.  cites  Pafch.  1650.  B.  R.  Fry  v.  Peccfeey. 
•  Dtmus  eft  nomen  collectlvum  contains  many  buildings,  as  barns,  ftables,  arc.  4  Le.  16.  pi.  56* 
33  Elir.  B.  R.     Hore  v.  Briddleworth.  ■         2  Le.  184.  pi.  230.    Mich.    32  Eli*.  B.  R.     Hqrt. 
Wriddlefwortb,  S»  C  ia  totidem  verbis. 

*  [333  J 

23.  An  eje&ment  lies  of  underwood)  though  a  praecipe  doe* 
Hot.  1  Roll.  Rep.  482,  483.  Mich.  %%  Jac.  Warren  v.  Wakcly. 
Though  an  .  24.  An  ejectment  cannot  be  of  a  manor,  becaufe  there  cannot 
ejectment  bc  an  eje&ment  of  the  fervices,  but  if  they  do  exprefs  farther  a 
nororofthe  quantity  of  acres,  it  is  fufficient.  Per  Richardfon  and  Hutton  J. 
moktyofa     Het.  8 1.  Pafch.  4  Car.  C.  B.  cited  by  them  to  be  Hurtfton's  cafe. 

wuuuTy  if 

attornment  of  the  tenants  may  be  proved,  yet  it  is  not  fafe  to  bring  ejectment  of  a  manor.    Ret.  146* 

Mich.  5  Car.  C.  B.    Warden's  cafe. 

Jo.  321.  pL  25.  Eje&ione  firmae  of  a  leafe  of  tithes  appertaining  to  fuch  a 

t'  WhT7*  chapel.     It  was  faid  it  did  not  lie  of  tithes  only,  but  that  it  might 

S.  c  but  of  fuch  a  re&ory,  or  fuch  a  chapel,  and  of  the  tithes  thereunto 

dated  that  belonging,  fo  as  he  may  be  eje&ed  from  a  thing  in  pofleffion 

ment'wa"  whereof  an  habere  facias  pofleffionem  may  be,  but  not  of  tithes 

for  tithes  only;    Curia  advifare  vult.     But  afterwards   adjudged   for  the 

belonging  plaintiff.     Cro.  C.  qoi.  pi.  4.  Pafch*  0  Car.  B.  R.     Baldwin  r. 

tothercc-      frr-  J  r     *  * 

tory  of  D.        w  1I1C# 

in  R.  and  A.  and  that  after  verdict  for  the  plaintiff,  it  was  moved  that  the  declaration  was  not  good, 
becaufe  it  did  not  allege  that  the  tithes  were  appertaining  to  the  rectory  of  D.  and  for  caufe  it  was  ad- 
judged per  tot.  Cur.  qued  querens  nil  capiat  per  breve. —Mar.  32.  in  pi.  66.  Trin«  1.5  Car.  Jones  J. 
laid,  it  had  been  adjudged  that  an  ejectment,  will  lie  of  tithes. 

Cro.  J.  146.  26.  A  judgment  in  B.  R.  in  Ireland,  in  an  ejeftione  firms, 
B.R.Inwfe  brought  there  de  pif carta  in  fuch  a  river,  was  reverfed  in  B.  R. 
of  Moiineux  here,  becaufe  an  eje&ione  firms  lies  not  thereof,  no  more  than 
T.Moiineux.  0f  a  common  apprendre,  or  a  rent ;  Arg.  and  the  Court  held  that 
cd.  '  °An"  cje&meTlt  would  not  lie  of  a  fifhery.  Cro.  C.  492.  pi.  1 7.  Mich. 
ejectment      1 3  Car.  B.  R.     Herbert  v.  Laughluyn. 

will  not  lie 

or'  a  fifhery,  nor  in  any  cafe  but  where  there  may  be  an  entry  and  expulfion)  and  that  cannot  he  of  a 
fifhery,  especially  in  this  cafe,  where  it  was  of  a  fi/hery  in  the  river  lyne^  which  cannot  pafs  by  the 
name  of  fo  many  acres  aqua  co-open.',  becaufe  it  is  not  like  a  pond,  wheie  the  very  foil  is  the  property 
of  another  ;  but  this  is  onlj  a  freedom  to  hih  in  that  river.  8  Mod.  277,  278.  Trin.  xo  Geo.  in  cafe 
ef  Waddy  v.  Newton. 

37-  k 
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27.  In  eje&ment  it  was  doubted  whether  it  well  lie  Ac  uno  But$ty.io4> 
croftoy  becaufe  it  is  a  word  of  uncertain  fignification.  Sty.  30.  "jjjj  J?^9: 
364.  Trin.  23  Car.  and  Hill.  1652.     Afliwbrth  v.  Staley.  faid/that 

ejectment 
would  lie  de  uno  crofto.  ■       ■   Per  Twifden  J.  though  an  ejectment  will  not  lie  of  auoft,  yet  it  will 
lie  de  uno  crofto  called  Black-acre  5  for  this  is  certain  enough  to  be  delivered  in  execution,  and  fo  he 
laid  k  was  adjudged  in  one  Fairbeard's  cafe.     Lc\.  51.  Hill.   13  &  14  Car.  1. 

28.  An  eje&ment  lies  not  of  3000  acres  ofwafle9  becaufe  the 
word  wafte  is  uncertain,  and  may  contain  land  of  any  quality, 
and  the  iheriff  will  be  at  a  loft  what  land  to  deliver ;  adjudged- 
Hardr.57,  j8.  Pafch.  1658-    Hancock  v.  Price. 

29.  Eje&ment  was  brought  inter  alia  de  uno  Jlabulo.     It  way  Ke&  236* 
moved  that  it  did  not  lie;  but,  upon  view  of  precedents  in  C.  B,  Pji*5# 

of  recoveries  fuffered  de  ftabulo,  it  was  refolved  that  it  well  lies.  DacresTsT* 
Lev.  58.  Hill.  13  &  14  Car.  2.    Dacres's  cafe,  c.and  hdd 

that  it  lies. 

30.  Eje&ment  will  not  lie  of  nfree  warren.     Keb.  500.  pi.  5$* 
Pafch.  15  Car.  2.  B.  R.    Tremain  v.  Sands. 

31.  An  eje&ment  lies  not  de  pannagio,  which  is  but  a  privilege    [  334  ] 
to  take  pannage;    adjudged.    Lev.  212.  HilL  16  ic  17  Car.  2. 
Pemblc  v.  Stern. 

32.  Eje&xnent  lies  of  a  clafe,  if  a  name  be  given  to  it;,  per  Palm.  3  3*. 
Cur.  Cro.  J. 654.  in  pi. 3.  HilL 20  Jac. B.  R.  ^p-^ fc 

lies  of  a  dofe  containing  3  acres  of  land,  and  that  fo  it  hat  been  adjudged  here,  becaufe  it  is  fufficient 
tor  the  flieriff  to  give  posTcmon  upon  j  but  that  otherwifc  it  lies  not.  ■  If  it  does  not  (a?  how  manf 
acres,  it  is  ill.     Sid.  229.  at  the  end  of  pi.  26.  cites  it  as  adjudged.    Mich.  1%  Car.  &• 

33.  Where  a  Jlaiute  is  extended  it  cannot  be  tried  in  an  eje&-  * 
ment  if  it  befatisfied  or  twt,  but  the  only  remedy  is  by  fcire  facias, 
ad  comp.  or  bill  in  Chancery;  but  where  land  is  extended  on  an 
elegit,  the  debt  and  yearly  value  appears  on  record,  and  it  may  be 
well  known  when  the  debt  is  paid,  and  may  come  in  evidence  on  a 
trial  in  eje&ment.  Venu  50.  pi.  49.  Pafch.  1682.  Arg.  Earl  of 
Huntington  v.  Greenvill. 

34.  Eje&ment  lies  not  de  tenemento,  Cro.  E.  116.  pi.  20.  Mich. 
30  &  3 1  Eliz.  B.  R.  in  cafe  of  Auftin  v.  Courtney. 

35.  De  mineris  carbonum  in  parochia  de  D.  &c.  generally,  not  f  Saflt-  *5 %• 
faying  bow  many  mines,  &c.     Upon  error  brought,  the  Court  in-  ^^1*" 
clined  that  the  judgment  was  erroneous ;  but  then  the  plaintiff  Andrews/ 
produced  feverai  precedents  in  Durham,  and  alleged  that  all  the  s* c* m* 
entries  in  Durham,  in  ejc&ments  for  coal  mines,  were  the  fame  as  w^ecott. 
in  this  cafe /  fo  the  judgment  was  affirmed.     Carth.  277.  Pafch.   ftantcourfe 
c  W.  &  M.  in  B.  R.     Andrews  v.  Whittinsham.  »  Durham, 

J  °  that  judg- 

ment was  affirmed.  •— —  4  Mod.  143*  S.  C.  and  judgment  a/firmed  for  the  fame  reafon.— Comb.  aoi» 
Ambrofc  v.  Whittingham,  S.  C.  Holt  Ch.  J.  hefitavitj  but  the  judgment  was  affirmed—*—— 
Show.  364.  S.  C.  but  no  judgment. 

36.  An  eje&ment  was  brought  in  the  Exchequer  de  mimitls  de- 
eimisy  and,  upon  not  guilty  pleaded,  vcrdi&  for  the  plaintiff; 
and  Mr.  Chefhyre,  about  five  or  fix  years  ago,,  moved  in  arrcft  of 
judgment,  that  an  eje&ment  would  not  iie  for  fmall  tithes,  ift, 
Becaufe  eggs  are  fmali  tithes,  and  it  is  abfurd  to  fay,  that  an 

cje&ment 
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eje&mertt  would  He  of  an  egg.  adly,  Becaufe  the  flieriff  dOci 
not  know  of  what  he  is  to  deliver  poflcffion  upon  an  habere  facias 
pofleflionem,  fed  non  allocatur;  becaufe  it  has  been  adjudged 
that  an  eje&ment  lies  of  wool,  being  tithe,  and  by  the  fame  rea- 
fon,  for  an  egg ;  and  therefore,  by  all  the  barons,;  judgment  was 
given  for  the  plaintiff,  and  cited  1 1  Rep.  25.  Ex  relatione  m'ri 
Chefhire.  2  Ld.  Raym.  Rep.  789.  Trin.  1  Ann.  Camell  v.  Cla* 
vexing. 

1 

(L)  Of  what  it  lies.   By  what  Name  or  Defcriptiofl* 

U  JfJECTMENT  of  ward  lies  not  of  the  body,  b*  only  of  the 
■"  land,  and  ravijbment  of  ward  and  body.     Br*  Ejection^ 
pi.  io.  cites  14  E.  3. 

2.  An  eje&ione  firmae  was  brought  de  uno  cubiculo,  and  excep* 
tion  was  taken  to  it 5  but  the  exception  was  difallowed.  Th£ 
declaration  was  fpecial,  viz.  of  a  leafe  unius  cubiculi,  per  nomen 
unius  cubiculi,  being  in  fuch  a  houfe,  in  the  middle  ftory  of  the 
faid  houfe.  And  the  declaration  was  holden  good  enough ;  and 
the  word  cubiculum  is  a  more  apt  word  than  the  word  camera ; 

[  335  1    ana*  fuch  was  the  opinion  of  Wray  Ch.  J.     3  Le.  210.  pi.  275* 
Trin.  30  Eliz.  B.  R.  Anon. 

3.  And  it  was  faid  that  eje&ione  firmse  brought  de  una  tooma 
had  been  adjudged  good  in  this  court.     3  Le.  210.  in  S.  C. 

3Lc.  »aS.  4.  Ejeftione  firmae;  the  declaration  was  de  uno  mejjuagio  Jive 

jj*  3°6-  s.  tenemento  and  four  acres  of  land  to  the  fame  belonging  \  the  Court 

thatti to  held  clearly  that  no  judgment  fhould  be  given  for  tie  mefluage, 

the  four  and  land  cannot  be  properly  faid  to  belong  to  an  houfe  \  yet  it 

aero.it *•  was  good  for  the  four  acres.     The  plaintiff  releafed  his  damages, 

enough;  for  and  judgment  was  given  accordingly.     Cro.  E.  186- pi.  8.  Trin. 

the  word*  32  Eliz.  B.  R.  Wood  v.  Payne. 

(to  the  fame 

belonging)  are  merely  void  ;  and  plaintiff  recovered  damages  and  had  judgment.  ■■  Ejedmentde 

mcfluagio  five  tenemento,  is  not  good  for  the  uncertainty.  Poph.  197.  Mich.  2  Car.  Anon.  ■  ■  - 
S.  P.  and  a  judgment  in  C.  B.  was  reverted  for  the  uncertainty.  Noy,  86.  Rochefter  v.  KeckHoufe. 
■■  Cro.  J.  125.  in  pi.  9.  cites  S.  P.   to  have  been  adjudged  ill.  Sid.  295.  pi.  17.  Trin. 

iS  Car.  2.  B.  R.  Burbury  v.  Yeomans.  S.  P.  ruled  accordingly.  And  it  was  faid  per  Curiam,  that 
as  this  cafe  is,  the  plaintiff  cannot  aid  himfclf  by  reieafing  of  the  party,  as  perhaps  he  might  if  there 
had  been  lands  alfo  in  the  declaration.  But  Twiiden  faid,  that  if  it  had  been  de  uno  mefluagio  five  te- 
nemento vocato  the  Black  Swan,  &o  it  n£d  been  good  j  becaufe  that  would  have  afcertained  it. 

aKeb.  82.   pi.  81.   S.  C. 3  Mod.  23S.  Trin.  4  Jac.  2.   B.  R.     Hexham  v.  Corners.  S.  P. 

adjudged  accordingly  ;  for  tenement  is  a  word  of  an  unccria  n  iigntfication  J  it  may  be  an  advowfen,  a 
houfe  or  land,  but  meiTuagium  fi\e  tencmentum,  called  the  Black  Swan,  would  be  good.  So  de 

lurgofrvc  tenemento  is  not  good  any  more  than  de  mefluagio  five  tenemento ;  adjudged.     Poj.h.  2c;. 

Mich.  2  Car.  B.   R.     Rochefter  v.  Rickhaufe. But  pro  uno  m'JJ'uagh  Jive  burgtigit  in  hay  infra 

snuros,  the  Court  held  it  to  be  good,  and  that  an  ejectment  lies  well  de  burgagio  -9  and  that  meffuagicia 
Se  burgagium  fignify  the  fame  thing  in  a  borough.  Hardr.  173.  pi.  2.  Mich.  12  Car.  2.  inbcit«« 
Danvexs  v.  Wellington. 

33*°pM-  S'  EJc^ionc  firniae  off™™  dofes,  one  called  Green  Mead,  andfo 
Mich.  36  &  fave  i0  rt*  other  feveral  names ;  is  well  enough  ;  for  when  a  name 
37  £iu.  is  given  to  every  clofe,*  although  the  *  contents  of  the  acres  are  not 
*.R,jor-    mentioned,  viz.  fo  n>any  of  land,  fo  many  of  pafture,  &c.  it  is 

fufficicnt, 
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ftifficxent,  though  it  were  more  formal  to  exprefs  the  acfefi ;  and  dan  *.  ciea* 
it  is  aided  by  the  ftatute  of  jeofails,  and  the  Court  ia  afccrtained  J>onrj»e>s'P» 
of  the  truth.     And  Popham  Attorney  faid,   he  had  known  it  couitwat 
thrice  fo  adjudged ;  and  the  plaintiff  had  judgment*    Cro.  E*  235.  divided, 
pi.  1.  Pafch.  33  EI12.  in  Scacc.  Jones  v.  Hoeh  '  ijoft  wa* 

a  name  given  to  it,  &  adjornatur.  — Godb.  53.  pi.  66.  Mich.  28  &  29  Eliz.  B.  R.  the  number  ot 

acres  ought  to  be  fet  forth ;  and  fays,  that  fo  it  was  adjudged  in  a  Shropshire  cafe. In  eje&ment  of  a 

dole,  if  be  does  not  give  it  a  name,  nor  declare  of  what  nature  the  land  it,  it  is  not  good  j  per  Roll* 
Ch.  J.    Sty.  193,  194.  Hill.  1649.    Meers  v.  French. 

6.  An  ejeftment  lies  not  de  coquina,  (Anglice,  a  kitchen,  J  be-  It  was  faid 
caufe  of  die  uncertainty  ;  for  any  room  by  ufage  may  be  made  a  Bt  £*■*«* 
kitchen.     Adjudged,  though  a  cafe  in  2  Jac.  was  cited,  where  it  c.B."«n 
was  adjudged^  that  it  lay  pro  coquina.    Noy,  109,  Trin.  2  Jac.  ejeamentd* 

Fordv.Lerk.  .  coquina  wai 

»  *  held  not 

£or  d,  but  that  it  has  been  adjudged'  here  by  bill  to  be  good  enough ;  but  Coke  faid,  it  feems  to  be 
good  enough  by  writ.— —  S.  C.  cited  Roll.  Rep.  55.  In  pi.  29.  to  have  been  adjudged  not  good. 

7.  An  eje&ment  lies  not  of  a  clofe  containing  three  acres,  without  *oU*  ReP« 
Jbewbtg  of  what  nature  the  acres  are,  as  land,  meadow,  pafture,  Hanv.'  *9* 

wood,  &c.  becaufe  the  poffeflion  is  to  bearecovered  by  habere  fa-  mond  v.  Sa- 
cias  pofleflionem,  and  mull  follow  the  form  of  other  writs  of  like  vil»  •*• c# 
nature,  as  a  writ  of  right,  of  ward,  ejedment  de  gard,  &c.  Ad-  gJnVthe*" 
judged,  and  judgment  arrefted  accordingly,  though  the  name  of  plaintiff.—. 
the  clofe  was  inferted  in  the  declaration.     11  Rep.  55.  Mich.  12  T^enam« 
Jac.  Savill's  cafe.  *  ,  will  nT"* 

ferve  with- 
out the  quality,  and  certainty  ought  to  be  comprifed,  becaufe  the  pofitflion  is  to  be  recovered  #. 
Bridgm.  56.  cites  S.  C— — S.  C.  affirmed  for  law  by  Holt  Ch.  J.     1  Salk.  254.  in  pi.  1.  Pafch. 
4  W.  &  M.  in  B.  R.— — Cro.  J.  124,  125.  in  pi.  9.  S.  P.  per  Cur.  that  both  the  certainty  of  the 
bod  ought  to  be  lhewn,  and  in  what  place  it  lies. 

8.  De  una  pecia  paftura  continen.  20 1.  Aeras  terra  Jive  plus  Jive 
minus  jacenf  inter  terras  B.  This,  after  verflift  given,  was  held  ill, 
&  nihil  capiat  per  billam.     Jo.  400.  pi.  9.  Mich.  B.  R.     Anon. 

9.  An  eje&ment  did  not  lie  de  50  acris  montaniy  becaufe  that  See  this  cafe 
may  contain  arable,  wood,  pafture,  or  other  fpecies.  Upon  a  denicd  to  be 
writ  of  error  upon  a  judgment  out  of  Ireland,  it  was  for  this  la^uCaf* 

«~  r  /•iTfciJ&-r»/-i  t  o/t-i         ikir  ofKildarev. 

reafon  reverfed.   Palm.  100.   Pafch.  17  Jac.     Stafford  v.  Mac-  Fifter. 
domiough.  (Sup.  pi.] 

12.  A  judgment  in  ejecUone  firmi  was  reverfed,  becaufijthe 
declaration  was  of  a  mejfuage,  and  of  40  acres  of  land \  meadow  and 
kfitirc  thereto  appertaining,  and  it  was  not  fet  forth  how  nSuch  there 
was  of  each  of  them.  Cro.  C.  573.  pi.  13.  Hill.  15  Car.  B.  R. 
Martin  v.  Nichols. 

13.  Ejedtment  de  uno  repofitorio  was  found  for  the  plaintiff.  Up-  Mar.  96.  pi. 
on  error  brought,  Crooke  and  Berkley  held,  that  repofitorium  l66,  sP"s* 
flioukl  be  intended  a  warehoufe ;  but  Brampfton  and  Jones  held  fonfs^c.* 
that  it  was  uncertain,  and  the  greater  opinion  of  the  jufiiccs  at  adjudged  ac- 
Serjeant's-inn  was,  that  it  was  not  good  ;  whereupon  Berkley  re-  ^wg'y— 
traded  his  opinion,  and  the  judgment  was  reverfed.  Jo,  454.  p|'°i0.  s.5cl 
pi.  2.  Pafch.  16  Car.  B.  R.     Sprigg  v.  Rawlfon.  it  Woo-  * 

je&ed,  that 
*p°ficoriom  it  a  cupboaid  as  wajl  U  I  warehoufe,  and  a  cupboard  if  a  perfonaj  thing,  of  which  •jeclaient 
V«t.  IX.  P  4  wift 
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will  not  lie.  The  poprt  was  divided,  aid  would  advife;  and  they  captioning  aftcrwardb  difidrf,  4bf 
defendant  in  error  commenced  a  new  action,  and  con  fen  ted  chat  this  judgment  ftiould  be  revcrfed.  ■  • 
S.  C.  cited  Mar.  134.  by  Braflpfton  Cn.  J.  but  he  (aid  it  would  have  been  good  if  it  had  been  faid,  An- 
glic*, awarehoufe. 

% 

14  Eje&ment  was  brought  de  quatuor  molendinis,  without  ex- 
prejfing  whether  they  were  wind-mills  or  water-mills.  Hales  faid, 
that  it  is  well  enough  \  the  precedents  in  the  Regifter  are  fo. 
Mod.  90.  pi.  55.  Mich.  22  Car.  B.  R.     Fitzgerald  v.  MafkaL 

15.  The  ejc&ment  likewife  was  of  fo  many  acres  jampnor  iff 
truer* 9  t  at  exprejfmg  how  many  of  each*  Cur.  That  has  always 
been  held  good.  Mod.  90.  pi.  55-  Mich,  22  Car.  %.  B.  R.  Fitz- 
gerald v.  MafkaL 

16.  An  ejc&ment  lies  de  quodatn  hco  vocai  the  vtfry  in  D.  for 
this  is  a  fufficient  description,  fo  that  execution  mayoe  had  there- 
of; adjudged.  3  Xcv.  96,  97.  fiilL  34  Car.  2.  Hutchmfon  v. 
Puller. 

17.  Ejeftment  of  fivt v  clofes  of  arable  and  f>afture>  called 
containing  20  acres  in  D*  Upon  not  guilty  pleaded,  vexdiG  was 
for  the  plaintiff  j  but  judgment  was  arretted,  becaufe  eje&ment 
lies  not  of  20  acres  of  arable  and  pafture,  without  Jbewwg  hot* 
much  of  the  wey  and  how  much  of  the  other >  and  elaufum  does  not 
help  the  matter ;  furlinga  is  a  known  meafure,  fo  is  bonota,  hidaf 
earuca ;  but  claufum  is  not  fo  certain  in  law,  and  the  adding  a 
name  to  the  ck>fe  is  nothing,  and  Holt  Ch.  J.  affirmed  Savil's  cafe 
for  law.  1  Salk.  254* pi.  1.  Pafch.  4  W.  &  M.  inB.R.  Knight 
v.  Syms. 

18.  The  Court  fcemed  clear  of  opinion,  that  a  church  is  de- 
mandable  by  the  name  of  a  meffuagey  but  faid  they  would  hear  the 
counfel  again  as  to.  that.  1  Salk.  256.  pi.  7.  Hill.  1 1  W.  3.  C.B. 
Hollingworth  ▼.  Brewfter, 

19.  A  wiit  of  error  was  brought  upon  a  judgment  given  in  an 
cje&ione  firms?  in  Iceland,  ami  it  was  aiBgned  for  error,  that  the 
cje£bment  was  brought  (inter  alia)  of  4000  acres  ofmotitan\  which 

C  337  ]  wordy  it  was  faid,  w,as  of  an  uncertain  fignification,  and  did  only 
denote  the  fituation,  and  not  any  particular  fort  of  land,  and  after 
divers  arguments  at  tfie  bar,  the  judges  of  this  Court  wrote  to  the 
judges  of  Ireland  to  inform  them,  ift,  Whether  mountain-land 
fignified  only  land  fo  fituated,  or  that  it  fignified  any  particular 
fort  «f  land.  2dly,  Whether  land  had  ufually  been  demanded  in 
a  precipe  fcy  that  name,  and  fines  ufually  levied  of  land  by  tjiat 
name.  3diy,  Whether  eje&ments  had  been  ufually  brought  of 
land  by  that  name.  To  which  letter  the  Klh.  J.  of  B.  R.  and  the 
-  Ch.  J.  of  C.  B.  and  the  Ch.  B.  of  the  Exchequer,  and  feveral 
others  of  the  Irilh  judges,  fent  back  an  anfwer,  and  to  the  firft 
quaere  faid,  that  mountain-land  did  not  only  fignify  land  fo  fitu- 
ated, but  alfo  coarfe  barren  land,  whether  it  was  covered  with 
furze,  heath,  or.  ftony  j  and  the  Lord  Chancellor  of  Ireland,  in 
anfwer  to  a  letter  which  Parker  Ch.  J.  wrote  to  him  upon  this 
matter,  faid,  that  mountain-land  fignified  coarfe  barren  land, 
whether  it  was  mountainous  or  not,  and  that  he  knew  fome  fuch 


*    •» 


knd  called  by  that  itanfc,  which  was  go  high  grounds.  To  the 
fccond  qusre  the  judges  anfwered,  that  fines  had  been  levied, 
wd  recoveries  fuffered  of  land  by  that  name,  in  the  reign  0$ 
Jac.  i.  and  in.  every  faccceding  reign,  none  of  which  had  beeq 
called  in  queftion,  and  fent  over  very  many  precedents  of  the  fame. 
And  to.  the  thud  quaere  they  anfwered,  that  eje&ments  had  been 
frequently  brought  of  land  by  that  name,  many  precedents  where- 
of they  alfo  fent  over;  upon  which  reafons  this  Court-  affirmed  th$ 
judgment  given  in  Ireland,  and  denied  the  judgment' of  reverfal  in 
Macduncock's  case,  2  Roll.  Rep.  189*  to  be  law.  MS.  Rep* 
Mick.  4  Geo.  ft  R.    Eajd  of  Kildare  v.  Fiiher. 


(M)     For  whom  it  lies. 

X.  |F  A  tjeBs  B.  and  after  C.  ejeBs  A.  there  B.  (hall  not  have 

*  writ  of  eje&ment  againft  C.  the  fecond  eje£tor  5  per  Kyrk, 

which  Thorp  agreed  j  for  the  firft  owner  Jhall  not  have  trefpafs 

mgauif  the fecond  twfpa/for.  Br.  Eje&ione,  &c.  pi.  8.  cites  38  Affl  9. 

a.  Eje&ment  of  ward,  where  he  who  ejeBs  me  aliens  to  another^ 

Gt  I  Jhall  have  ejeBione  cufhdi*  again/1  him  who  ejeBs  me  5  per 
ank.  quod  non  negatur,  and  yet  a  man  (hall  recover  the  land 
by  eje&ment  of  ward.     Br.  Eje&ione,  pi.  2.  cites  12  H»  4.  10. 

3.  If  a  leafe  for  years  be  made  at  Lammas  to  commence  at  Mi" 
chatlmasy  the  lefTee  cannot  have  eje&ione  firms  before  Michaelmas.  . 

Br.  Surrender,  pi.  21.  cites  37  H.  6.  17. 

5.  Leffee  for  years  of copyhotkr  may  have  eje&ment  before  admif-  If  copyhold- 
fon  of  leffor,  or  any  presentment  that  he  is  heir.     N.  B.  In  this  Jf  f1^"  * 

cafe  19  years  were  incurred  in  infancy,  and  after  the  court  was  yean,  his 
not  held  in  feveral  years,  and  then  the  fteward  refufed  to  admit,  ^flcc  may 
Le.  100.  pL  128,  Pafch.  30  Eliz.  B.  R.     Rumney  v.  Eyes.  $j££F 

Mo.  539.  pi.  709.  Hill,  39  Eli*.  B.  R.  Stoper  v.  Gibfon.— Ruled,  that  the  leafe  was  good  be* 
fee  admittance,  but  othcrwife  of  a  furrender  before  admittance.  Mo.  596.  pi.  813.  Pafch.  35  Eli*. 
JuUock  ▼.  Dihley. 

6.  If  zjlranger  enters  on  the  queen's  farmer ,  he  gains  an  eftate  for     [  338  ] 
fears,  and  if  he  makes  a  leafe  to  another,  his  lefTee  may  maintain 

an  eje&ment.    ,3  Le.  206.  pi.  265.   Pafch.  30  Eliz.  in  the  Ex- 
chequer.    Anon. 

7.  Copyholder  of  inheritance  of  a  manor  in  the  hands  of  the  king  If  the  king'* 
is  oujled;  it  was  held,  that  he  has  not  gained  an  eftate  fo  as  he  may  f°pyhJ?|,jCr 
make  a  leafe  for  years,  upon  which  his  lefTee  may  maintain  an  and  tne  {nm 
eje&ment,   b.ut   he  hath  but  a  pofleflion   againft  all  ftrangers.  trudemuket 
3  Le,  221.  pi.  294.  Pafch.  30  Eliz*  B.  R.     Andcrfon  v.  Hey  ward.  *j$f&l% 

leffee  fliajl  not  have  ejedment  if  ouftcd,  but  he  &aU  have  action  of  trefpafs  againft  any  ftranger,  cited 
per  Gawdy  J.  Owen  16.  as  adjudged,  34  Eliz.  in  the  cafe  of  Badingcon  v.  Ha-e. 

8.  Leffee  of  the  ling  may  bring  an  eje&ment,  though  the  king 
be  not  put  out  of  poffeffion;  per  Fenner,  to  which  Popham, 
agreed.  Cro.  E.  332.  pi.  9.  Trin.  36  Eliz.  B.  R.  in  cafe  of  JL.ee 
▼.  Norris. 
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8.  A  declaration  of  a  leafe  made  £j  rSerfamr  during  the  life  of 

mjtnntrefsy  as  appeared  by  the  fpecral  verdift,  for  the  leafe  wag 

made  the  nth  of  January,  babtnd*  from  Mich,  before^  and  the 

jointrefs  died  after  Mich.      Refolved  that  the  declaration  was 

good \  for  being  by  indenture  (as  it  was  found)  it  is  good  between 

the  parties,  and  the  jointrefs  being  dead,  it  {hall  be  faid  to  begin 

according  to  the  time  limited  by  the  indenture,  and  he  cannot 

declare  in  any  other  manner,  but  if  it  had  been  without  deed, 

.  peradventure  it  had  been  otherwife.     Cro.  E.  322.  pi.  io»  Pafch. 

36  Eliv.  B.  R>  Read  and  Morpeh  v.  Errington. 

Yd*.  I.  4.  Hufband  and  tmfe  had  right  to  enter  into  certain  lands  in  the  right 

fk^b^r    *f^*  *°*fe>  an<*  a  deed  °f  k*f*  fy  years  is  written  in  the*  name  of  the 

WUfna  w.  *  hufband  and  wife,  to  one  A-  for  to  try  the  title,  and  alfo  a  letter  of 

Rich,  S.  P.  attorney  to  B.  to  enter  into  the  land,  and  to  deliver  the  faid  deed  of 

bddecoo-   fop  to  ^  ^jj  ^-  -in  tfoe  na}ne  0ftfx  hufband  and  wife,  and  as  well 

M*rm  may    the  letter  of  attorney  as  the  faid  deed  of  leafe,  are  fealed  by  the 

bring  ejed-   (aid  hufband  and  wife  with  their  feals,  and  entry  and  delivery  i» 

hMtof  hu   mac'c  accordingly  ;  the  faid  A.  enters,  and  upon  eje&ment  brings 

wife.  sMod.  an  eje&ione  firmae,  and  the  whole  matter  aforefaid  was  found  by 

370.  in  cafe  fjpecial  verdid,  and  the  plaintiff  had  judgment  to  recover,  for  the 

vw  Scotou!*  *Pcc*a'  matter  found  by  verdift,  i.  e.  the  deed  of  leafe,  and  the 

letter  of  attorney,  do  maintain  thd  declaration  well  enough,  and 

here  is  a  leafe  made  by  hufband  and  wife,  according  to  that  the 

plaintiff  hath  declared.     2  Le.  200.  pi.  253.  Mich,  16  Eliz.  B.  R. 

Cooper's  cafe.         , 

00.2.676.       9.  If  copyholder  makes  a  leafe  for  a  year  warranted  by  the  cuf- 

?"  7£r         tom*  leflec  fliall  maintain  an  ejectment,  and  per  Popham,  he  lhall 

cajfes'c.     maintain  it  thcugh  the  leafe  was  nit  warranted  by  the  cuftom* 

*s.  P.  bjr  Mo.  569.  pi.  776.  Trin.  .41  Eliz.  B*R.  Sparked  cafe. 

Popham, 

qpod  Ciwdy  coaccffic 

ivTloTcii         10#  Eje^*0nc  firmx  »  a  leafe  was  made  by  two  comparctners,  the 

1.  at  Rye-"  declaration  wac,  quod  demiferunt ;  ruled  not  good,  becaufe  it  is  a 

<acc  in  Sur-  feveral  leafe  of  each  of  them  for  his  part.     Mo.  682.  pi.  939* 

ty,  fummcr  Mich.  42  &  43  Eliz.  B.  R.  Milliner  v.  Robinfon. 

W.  3.  opon  evidence  at  a  trial,  that  coparceners  may  join  in  ejectment,  and  Holt  faid  that  this  cafe  i*} 
Mo.  682.  pi.  939.  is  not  law.  Ld.  Raytn.  Rep.  726.  Boner  v.  Juncr. 
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to  where  n4  Land  devifed  to  perfons  in  truft  to  let  leafes,  and  distribute 

w^tha't^the  *e  Pr0^its  t0  twenty  of  the  poorell  kindred  of  devifor,  the  twenty 
trade**  -  poor  kindred  have  only  a  confidence,  and  not  an  intere/l,  fo  they  have 
AouW  have  no  power  to  make  leafe  to  trv  title  in  ejectment.  Mo.  753. 
iwM*     PL  I04°-  Mich-  ^Jnc.  Griffith  v.  Smith. 

wf  bis  landdurlr*  thrn'writy  if  th  hi*;  the  truftces  cannot  make  a  leafe  to  try  the  title;  per  Wfcit- 
jock  J.   l*t.  39.  cites  it  a;  refolved  41  Kliz.  Plot's  cale Cro.  E.  678.  734*  ^'fP*   *- 

Carnis.  The  reafon  is,  becaufe  they  have  an  authority  only,  ani  not  an  Ixtcrcfi.    Per  Whithxk  J. 

12.  If  a  copyliohhr  without  licence  makes  a  leafe  for  years,  the 
leflce  "which  enters  by  colour  of  that  is  a  difleifor,  and  a  diffcifcr 
cannot  maintain  cjc&ment.  2  Brownl.  40.  HilU  8  Jac.  C.  B, 
ia  die  cafe  Petty  v.  Evans. 
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11.  Ltffu  tf  a  -guardian  in  focage  fhall  have  eje&ione  finnc  Aodbd4 
Hutt.  16.  Pafch.  1 6  Jac.  £/£?£ 

tbt  wit  that  tbt  heir  was  within  age  at  tbt  time,  &c.    But  note,  that  the  nonage  of  the  heir  afpeavad 

in  tbt  declaration,  and  judgment  affirmed.     Noy,  135.    Simmouds  ▼.  Barham. 

14.  Leafe  in  writing  is  delivered  upon  the  land,  and  it  was  ha~  s«e  *  Moi. 
aVfiJ'  a  die  datus,  now  when  the  leflee  is  upon  the  land  afterwards  j\S~* 
in  the  fame  day^  it  is  a  diffafitit  but  his  continuance  .there  the  next  -Is  Mod. 
day  by  virtue  of  that  leafe  purges  the  difieifin,  and  now  he  is  right-  54*  Adjodg- 
fully  in  of  the  leafe  only,  and  fo  may  maintain  an  eje&raer*.  *^J|f ^** 
Clayt.  27-  pi.  47.  Aug*  10  Car.  Crawley  J.  Metcalf  v.  StavetJ,-    WeUca.* 

15.  Ejeftment  lies  for  infant ,«  per  Maliet  J.  Mar.  143.  Mich.  JtKesfer 
17  Car.  **•/«■ 

.130.  Rajnea  ▼-  Machlin.   1         If  infant  makes  a  kale  to  try  a  title  kit  a  good  talc;  per  Gliaa 
Ch.  J.  %  Sid.  110.  Mich.  16*58. 

16.  Difleifee  after  feifure  for  the  king  on  outlawry  of  jjiffcifc/r 
may.  Hardr.  176.  pi.  2.  Hill.  12  6c  13  Car.  2.  inScacc,  Ham- 
mond's cafe. 

17 ^Tenant  at  will  cannot.     Raym.  137.  Trin.  1 7  Car.  2.  B.  R.  Sty.  3*°» 
ites  Blunden  v.  Baugh.  :    ^j^*' 


cites 


in  the  cafe  of  Hornet  v.  Bingley,  that  tenant  at  will  may  make  a  leafe  for  years  to  try  a  title  of  bod. 

• S.  P.   by  Popham,   which  Gawdy    agreed.     Cro.  £.  676.  pi.  4.  Trin.  41  Eli*.  B*  R.  in 

Spark's  cafe— Hctl.  73.  Hill.  3  Car.  S.  P.  by  Hutton. 

18.  Leffee  for  years  makes  a  leafe-  at  will;  leffee  at  will  is  oufitds  *oJJ-  R«F» 
leflee  for  years  may  maintain  eje&ione  firmse,  cites  9  H.  7.  other-  pa£jj#^ 


wife  if  lefiee  for  years  makes  a  leafe  for  years >  and  leflee  is  oufted.   Tac.  B. 
PerBridgman  Ch.  J.  Cart.  Pafth.   18  tar.  2.  C.  B.  J"**** 
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R. 

Grubham. 

5.  P.  refolved  e  contra  as  to  ouirer  of  leflee  at  wi  1.  2  Bulft.  xi  /.  S.  C.  and  Coke  Ch.  J.  laid 

It  bad  been  fo  ruled  $  and   fays,  that  clearly  upon  a  potieifion  in  law,  a  man  (hall  ncjer  maintain  aa 
eje&mcflt  but  he  muft  have  an  actual  poifeflion.  *  ' 


19.  Conufee  of  a  ftatute-Jtable  can  bring  no  ejectment  before  the  But  after  he 
liberate.    Vent.  42.  Mich.  21  Car.  2.  B.  R.  Anon.  Sj.^U 

Trin.  1  W.  Se  M.  in  cafe  of  Di„hton  v.  Grtvnvill. But  in  cje  of  %  flatvte  merchant  it  ia  other. 

wife,  for  there  is  no  noed  of  a  libeiarc  ;  per  *-ur.  Vent.  41.  S.  C. 

„  ,  .      .       .  _     *f34o] 

20.  Vendee  of  commi/fioners  of  bankrupts  cannot  maintain  eject-  Vent.  360. 

ment  by  his  leflee  before  inrolment,  though  the  detd  be  inrolled  j^^jj** 

after  the  aftion  *  brought.  2  Jo.  196.  Pafch.  34  Car.  2.  B.  R.  afterward* 

'Perry  v.  Bowers,  adjudged  ac- 

cordingly. 
-  Skixin.  30.  pi.  6.  S.  C.  argued,   an,!  fiys  it  was  held  afterwards  that  fale  of  laius  by  cum*. 

•  miflijnett  muft  be  by  deed  inrolled,  jfidu  yaid  if  otherwife. —  a  Show.  J56.  pi.  I+z.  Beuit 

▼.  Bowyer  S.  C.  adjudged  according). 

.     .    .  • 

21.  Tenant  by  elegit  before  actual  entry  may  have  ejeclione  fir-  Itwaifo 
mx  or  trefpafs ;  Arg.  Show.  40.  Trin.   1  W.  &  M.  in  cafe  of  SaUt'har. 
Dighton  v.  Greenvill.  »  Mod. air, 

22.  AJftgnment  of  a  term  by  commiffioners  of  bankruptcy  was  made  OgneW.LaU 
to  a  creditor,  who  before  inrolment  of  the  deed  of  aflignment,     l  ***** 
made  a  leafe  to  the  defendant,  and  then  the  detd  was  inrolled ; 

per  Cur.  fuch  a  leflee  cannot  maintain  an  ejectment,  becaufe  the 
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ferfc  cotdd  not  ha*e  been  before  the  inrolmefltj  the  words  rf  the 
ftatute  are,  that  commiflioners  may  fell  by  deed  mrotled,  fo  ninth- 
nut  inrolment  no  fale.  Vide  tamen.  2  Co*  26.  a*  12  Mod.  3.  Mich. 
aW.&M.  Elliot  and  Danby. 


..  (N)    -Agaiaft  whom  it  lies* 

J.  TF  tlie  hehr%mfdf  enters  and  oufij  his  guardian  of  the  l*na\  writ 
^  -of  efeStment  of  ward  lies  not,  but  writ  of  intrufton  of  wrL 
Br.  Ejection*,  &c.  pi.  11.  cites  32  E.  3. 

2.  Where  dijfeifor  makes  a  feoffment  referving  rent,  this  rcilt 
fiiall  not  make  him  parnor  of  the  land  >  quod  nota  per  Cur.  Br. 
Parnor  de  Profits,  pi.  15.  cites  39  H.  6.  44* 

3.  If  mafter  of  the  cattle  appoint  his  fervant  to  look  to  the  cattle 
being  there,  the  mafter  and  not  the  fervant  (hall  be  the  ejector; 
"but  where  no  fervant  is  fo  appointed,  if  aftranger  come  over  tie 
ground  while  my  cattle  are  there,  he  (hall  be  the  ejector.  Ctayt.29. 
pl.jp.  AflifaMar.  10  Car.  Vernon  J.  Rawcliff  v.  Booth. t 

4.  Ejectment  lies  not  for  leffee  for  recovery  of  his  term  agemft 
feoffee^  becaufe  he  came  to  the  land  by  title  of  feoffment,  and  not 

by  tort,  but  quare  ejecit  infra  terminum  is  given  by  flat.  W.  2. 
cap.  24.  per  Vaughan  Ch.  J.  Vaugh.  127.  Pafch.  21  Car*  2.  C.  B, 
in  cafe  of  Hayes  v.  BickerftafF. 


(O)     In  what  Cafes  it  lies. 

X .  tlTTlTHOUT  pffejfton  at  the  time  of  the  oufter  a  man  (hall 
W    not  have  an  ejectment,    Kdw.  130.  a.  pi.  99.  Cafus  in- 
cbrti  TeAvporie. 

2.  In  an  eje&ione  firmx  there  ought  to  be  a  right  mf*3,  and 
it  is  not  fufficient  to  be  by  ejtoppel.  Per  Anderfon.  Godb.  15. 
pi.  22.  Pafch.  25  Eliz.  C.  B.  inSkipwith's  cafe. 

3.  In  an  ejectione  firmx  it  was  obferved  by  the  Court  for  an  in* 
fallible  rule,  that  what  may  be  reduced  by  a  real  a8ion>  maf  be 
reduced  by  an  entry  (as  in  one  acre  in  the  name  of  more}*  Noy,  108. 

iTJ?4il   '^r*H*  2  J*0*  C..B.  Nichols  cafe. 
Saund.  iia.       4*  Rent  granted  in  fee  -with  provifo  the  grantee  may  enter  and 

s.  c. retain  till  he  be  fatisfied  of  the  profits,  he  may  make  leafe  to  try 

s.d'c"JL-  the  title  in  ejectment*    Lev.  17^  Trin.  17  CSar.  a.  B.R.   Jem- 

Raym.  135.  mot  v.  Cooly. 

158.  s.  c.  5.  If  ijberijf felts  a  term  on  a  fieri  facias 9  he  cannot  and  mull  not 
put  the  perfon  out  of  pofleffion  and  the  vendee  in,  b«t  the  vendee 
muft  bring  his  ejectment  *,  per  Cur.  2  Show.  85.  pi.  74.  Hill*  31 
&  32  Car.  2.  B.  R.    The  King  v.  Dean  and  Bird. 
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(P)     What  is  Title  fufficient. 

I,  TT7RIT  of  eje&ment  of  ward  lies  of  rem  without  poffejjion  tr 
fejfi*  :  f°r  there  is  poffejfion  in  law,  becaufe  it  cannot  lie 
received  till  the  rent-day.  Contra  of  land  Ax.  Eje&ione,  &c.  pi.  9* 
cites  11  H.  4.  64,  65. 

2.  If  parfon  leafe  his  reBoryfat  years  by  parol  it  is  good,  and 
Jeflee  (hall  have  tithes  and  offerings  a^  incident,  and  it  is  good 
though  there  is  no  parfonage  houfe,  and  but  only  church  and 
church-yard,  and  if  fuch  leflee  be  oufted  he  fhall  have  eje&ione 
firmae.  fir.  Leafe,  pi.  15.  cites  15  H.  7.  8.  And  the  fame  law 
is  of  a  hundred.  Ibid,  cites  Trin.  6  if  2. 

3.  Upon  evidence  it  was  agreed,  that  if  a  leafe  far  years  be  made   > 
to  A.  and  delivered  to  B.  to  the  ufe  of  A.  and  B.  enters  to  the  ufe  of  A* 

if  B.  be  eje&ed,  A.  may  have  an  eje&ione  .firms,    Noy.  43. 
Purrell  v.  Bifhop. 

4.  Eje&rnent  of  a  leafe  of  tithes  zn&Jbews  it  not  by  deed;  and  be- 
caufe tithes  cannot  pafs  without  deed,  after  verdift  for  the  plaintiff 
'exception  was  taken  for  this  caufe  and  ruled  to  be  ill,  and  judg- 
ment for  the  defendant.  Cro.  J.  613.  pi.  3.  Pafch.  19  Jac-  B.R. 
Swadling  v.  Piers. 

5.  Grantee  of  a  rent  with  power  to  enter  and  take  the  profits  till  Sauna,  no. 
fatisfied  of  arrears  may  maintain  eje&ment.  Raym.  158.  Trii.  S.C.— Lev. 
18  Car.  *2.  B-  R.    Jemmot  v.  Cooley.  —Raym.  * 

135.  158.  S.  C  but  all  thefe  books  ftatc  it  as  a  rent  granted  in  fee;  but  Sid.  262.  Jenct  v.  Coffey, 
*  S.  C.  ftates  it  as  a  rent  for  years. 

6    A  lejfeefor  three  years  demifes  to  B.flr  five  years,  who  brings  *  *-«*•  H°- 
an  ejectment,  and  declares againfi  the  firft  leffor  for  five  years  ;  and  Haieheld 
upon  the  evidence  it  appeared,  thtt  he  had  right  but  for  three  this  verdidl 
years,  becaufe  A*  that  leafed  to  him  had  no  more ;  and  the  Court  agajnft  the 
were  of  opinion,  that  the  plaintiff  could  have  no  judgment.  Freem.  j-Jj^  ' 
Rep.  400.  pi.  522.  Trixr.  1675.    Roe  v.  Williamfon.  judgment 

foil  be, 
that  the  plaintiff  recover  senninom  funm  pnedidum,  which  is  fite  years,  and  the  leflbr's  intereft 
does  not  continue  To  long.     And  perhaps  the  defendant  may  be  the  reverfioner  after  the  three  years 
endtd,  and  fo  the  leflbr  of  the  plaintiff  will  recover  for  two  years  more  than  he  has  right  to  hold  it. 
Wylde  held  accordingly,  but  Twiiden  feemed  e  contra.     Et  adjornatur.  3  Ktb.  490.  pi.  ji. 

S.  C.  the  Court  fceli  the  declaration  ill,  and  that  the  plaintiff  can  have  no  judgment. 


• 

7.  Payment  of  rent  to  the  leflbr  or  to  any  for  his  ufe  is  a  fufficient 
title  for  the  plaintiff,  if  the  defendant  has  no  title  at  all  but  pof- 

feflion  ;  held  perScroggs  Ch.  J.  2  Show.  126.  pi.  105.  Trin.  32    £  342  } 
Car.  2.  B.  R.    Anon. 

8.  If  a  leffie  holds  over  his  term,  an  a£kion  of  trefpais  cannot  be 
brought  without  an  aftual  entry*  5  Mod.  384.  HilL  9  W.  3. 
B.  R.  Anon. 

9.  If  H.  has  poffejfton  of  land  for  20  years  uninterrupted,  and  B,   • 
gains  pojfejfiotiy    upon  which  H.  brings  eje&ment  5  though  H.  is 
plaint ift  yet  his  poffefiion  for  20  years  will  be  a  good  title  for  him, 
as  well  as  if  H.  had  been  then  in  pofleffion  >  becaufe  poffeifion  for 

*  D  d  4  20  years 
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to  yean  now  by  virtue  of  the  ftatute  of  21  Jac.  t.  cap.  16.  is  like 
a  defcent  at  common  law  which  tolls  the  entry.  Ruled  by  Holt 
Ch.  J.  Summer  aflizes  at  Lincoln,  11  W.  3.  1699.  and  at  Aylefc 
bury.  Ld.  Raym.  Rep.  741.  Stocker  v.  Berney. 

io,  Cefiy  que  truft  of  a  remainder  executed  by  the  ftatute  27 
H.  8.  of  uies  has  eftate  fufficient  to  make  a  leafe.  Gibb.  si.  18. 
Tafch.  1  Geo,  2.  B.  R.\   Shaw  v.  Weigh. 


( QJ     Pleadings.     Declaration. 

"  t.  IF  a  leafe  is  dated  the  2$th  day,  and  it  is  fealed  on  the  land  after 
•*  the  commencement  of  the  term,  viz.  the  29th  day,  and  the 
ijeBment  isfuppefed  and  Jaidie  be  the  30th  day,  this  is  well  enough, 
though  the  leifce  did  not  enter  on  the  30th  day  but  the  day  be- 
fore 5  per  Dyer.  Dal.  105.  pi.  47,  anno  15  Eliz.  Covert  v. 
Leonard. 

2.  The  plaintiff  counts  of  a  leafe  of  the  fourth  part  of  a  hcufe 
in  N.  in  four  parts  to  be  divided,  by  force  of  which  he  entered 
in  tenementa  prjedic~Fy  and  was  inde  pofleffionatus  until  the  defend- 
ant did  ejeft  him  dc  tenementis pradicJ \  and  held  good.  Cro.'E.  286*. 
pi.  2.  Trin.  34  Eliz    B.  R.    Rawfon  v.  Maynard. 

3.  Exception  to  a  declaration  in  an  eje&ione  firmac  becaufe  it 
'  nvas  a  pojfejjiont  fua  (inde)  ejecit ;  where  it  ought  to  be  according 

to  the  fuppofal  of  the  writ.  Quod  a  firma  fua  ejecit \  all  the  juftices 
held  that  the  word  (inde)  had  relation  to  the  farm ,  and  Qiail  be  as 
much  as  if  Jie  had  faid?  a  pofTeflione  firmae  5  and  the  declaration 
was  ruled  to  be  good  notwithftanding  the  exception,.  Godb.  71, 
pi.  85.  Mich.  28  &  29  Eliz.  B.  R.  Anon. 

/».  Alfo  it  was  ofthrm  chfes>  naming  them  with  a  viz.  containing 
by  e/timation  30  acres,  which  was  objected  did  contain  no  certainty, 
where  lie  ought  to  have  alleged  in  fatt,  that  they  did  contain  to 
many  acres.  But  it  was  holden  by  all  the  juftices,  that  although 
Jie  does  not  put  in  the  declaration  the  certainty  of  the  acres,  if 
he  gives  a  certain  tutme  to  tlxm>  as  Greerirclofe,  fcV.  that  it  is  good* 
Godb.  71.  in  S.  C. 

In  an  eje&ione  firms  exception  was  taken  becaufe  the  plain* 

in  his  declaration  did  not  fay  extra  tenet ;  for  in  every  cafe  where 

i~man  is  to  recover  poflcfiion  he  ought  to  fay  ex{ra  tenet.     But 

all  the  juftices  agreed,  that  in  an  ejeftionc  firmse  thofe  words  were 

not  material ;  for  if  the  defendant  put  out  the  plaintiff,  it  is  fuf-i 

jScient  to  maintain  this  a£tion.    Arid  Kcmpe  Secondary  faid,  that 

fo  were  all  the  ancient  precedents  ;  although  of  late  times  it  has 

been  ufed  to  fay  in  the  declaration  extra  t<-;iet  5  and  the  dcclara-i 

tion  was  holden  to  be  good  without  thofe  words.     Godb.  60, 

T  VH  1    P*#  72'  Mk^-  28  &  29  Eiiz.  B.  R.    Aiion, 

Cro.  E.773.       <5.  In  ejeftment  the  plaintiff  declared,  quod  cum  R.  D.  per 

Mich.  42  &  indenturpm  ft/am  gerent.  dat.  20  Mali  din  fit ,   &c.     Exception  was 

B*  R.' Hall    ta^en  *bat  he  ought  to  have  faid  iifdem  die  &  anno  j  for  though 

▼.  Denbigh,  the  indenture  bears  date  as  above,  yet  it  may  be,  it  was  delivered 

$•  ?•  jp*     $t  another  day,  and  then  it  begins  to  be  a  demifc.     But  judgment 
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yf»$  gwen  for  the  plaintiff.    2  Le.  117.  pi.  157.  Pafch.  30  Eliz.  foltedper 
B.  R.  Cony  v.  Cholmley.  t^,ur- » 

enough,  for  a  hen  he  declares  that  he  let  by  indenture  of  foch  a  date,  it  flia.II  be  always  intended  to  be 
delivered  at  the  fame  time  whereon  it  bare"  date,  if  it  be  not  (hewn  with  a  primo  dcliberatum  at  another 
day ;  and  he  wl»o  pleads  a  deed  oi  fuch  a  date,  cannot  by  replication,  or  other  pleading,  maintain  to  be 
delivered  at  another  tunc  for  it  would  be  a  departure,  at  5  H.  7.  26.  Dy.  167.  x2i.     Wherefore  it 

was  adjudged  for  the  plaintiff! —ibid.  £90.  pi.  7.  Trio.    44  £lu.  B.  R.    Houfe  v.  Laxton* 

S.  P.  by  ait  the  juftices  prober  Gawdy. 

7.  Ejeclione  firm«  by  H.  againft  C.  The  plaintiff  declared 
upon  a  leafe for  years ',  to  have  and  to  bold  to  him  from  the  fealing  and 
delivery  of  it ;  and  declared  that  the  feallng  and  delivery  was  I  May, 
and  the  ejeclm&t  the  fame  day  ;  and  this  matter  was  moved  in  arreft 
of  judgment,  that  tne  ejectment  could  not  be  fuppofed  the  fame 
day,  for  the  leafe  did  not  begin  till  the  next  day  enfuing  the^ 
fealing,  &c.  L>ut  the  exception  was  not  allowed  oy  the  Court} 
for  where  the  kafe  is  to  begin  from  the  time  of  the  fealing  and 
delivery,  or  by  thefe  words,  for  21  years  next  following,  the 
ejectment  may  be  well  fuppofed  to  be  the  fame  day  \  for  the  be- 
ginning or  the  ieafe  ia  violently  upon  the  fealing  and  delivery, 
aiKi  fuch  a  leafe  ihall  end  the  fame  time  and  hour  as  it  began. 
4  Lc.  144.  pi.  255.  Trin.   31  Eliz.  B.  R°  liigham  v.  Cooke. 

8.  Ei.vrione  hrmae  of  a  leafe  made  10  Aug*  from  Mich*  then 
loft  mite  datum  hujus  indenture,  and  he  flews  neit/jer  the  indenture 
nor  tie  date  of  it>  which  was  faid  to  be  not  good,  becaufe  it  does 
not  appear  when  the  leafe  began  \  but  the  Court  held  it  good,  and 
the  words  ante  datum  indenturae  (hall  be  void,  and  the  beginning 
of  the  leafe  appears  certain  enough,  and  judgment  for  the  plain- 
tifT.  Cro.  E.  606.  pi.  5.  Pafch.  40  Eliz.  B.  R.  Darrel  v< 
Middleton. 

9.  EJLclione  firmse ;  the  plaintiff  declared  of  a  leafe  for  years, 
habendum  a  die  datus  virtute  cujus  ciimiflionis  he  entered  and  was 
pojfejfed  until  the  dfendant  ejected  him.  It-  was  moved  in  arreft  of 
judgment,  that  the  declaration  was  not  good,  becaufe  the  time  of 
the  entry  was  not  alleged ;  for  if  he  entered  on  the  day  of  the  de- 
mifc  he  is  a  diffeifor,  and  then  the  attion  not  maintainable ;  a4- 
jornatur  ;  but  afterwards  it  was*  refolvcd  that  for  that  caufe  the 
declaration  was  ill,  and  adjudged  for  the  defendant.  Cro.  E.  766. 
pi.  4.  Trin.  42  Eliz.' and  Trin.  43  Eliz.  B.  R.  Douglafs  v.  Shank* 

10.  In  ejectment  the  plaintiff  declared  of  a  leafe  for  years  of  a 
houfe  and  30  acres  of  land  in  D.  and  that  J.  o.  did  let  to  him  the  f aid 
fnejfuage  and  30  acres ,  by  the  name  of  his  houfe  in  B.  and  10  acres  of 
land  there  ftve  plus  five  minus ;  it  was  moved  in  arreft  of  judg-  • 
ment,  becaufe  that  30  acres  cannot  pafs  by  the  name  of  10  acres 
five  plus  five  minus,  and  fo  the  plaintiff  has  not  conveyed  to  him 
30  acres ;  for  when  10  acres  are  leafed  to  him  five  plus  five  mi- 
nus, thefe  words  ought  to  have  a  reafonable  conftruclion  to  pafs 

a  reafonable  quantity,  either  more  or  lefs,  and  not  20  or  30  acres 
more,  Yelvertcn  agreed;  for  the  word  10  acres  five  plus  five 
minus,  ought  to  be  intended  of  a  reafonable  quantity,  more  or  lefs  by  a 
quarter  of  an  acre,  or  two  or  three  at  the  molt ;  but  if  it  be 
tftr$$  ajres  lefs  than  ten  the  leflee  mult  be  content  wMi  it  *,  quod 

fenner; 
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frtmeY  and  Crook  €ctoceficruwt ;  and  judgme&t  was  liaid.  Ow.  1 3^. 

Trin.  43  Eliz.  C.  B.  Day  v.  Fynn. 
C».  t.  06.        #  *  '  •  *n  cjc&mtnt  *c  plaintiff  declared  of  a  leafe  the  6th  September , 
pi,  %\.  and  that  he  was  poffeffed^  and  that  poflea  fcdicet  4  September  the  de- 

Mich.  3j«c.  ftndant  ejecled  him*     This  declaration  was   held  good  by  thnt 

& t.i>*he\l  jufticcs>  atltl  tnat  5t  **  Efficient  that  he  declared  of  his  pofleffion 
bychi^  virtute  dimiffionis,  and  that  he  was  afterwards  ejected,  and  the 
jufticcs,  tb-  v^Za  tfo  ^  September  is  void  and  repugnant*  Arg.  Sid,  8.  cites  it 
h^.^L    as  Cro.  J.  96,  97.  Adams  v.  Goofe. 

Cro.  J*  4*9*  »»  P*-  V  Cltcs  $•  **•  *&&  inteads  S.  C.  and  fays  that  a  precedent  was  then  fawn  thereof. 

S    C    clttfd  Freero.  Rep.  146.  pi.  166.    Pafch.   1674.  in  cafe  of  Mexton  v.  Brand, 

where  the  point  was,  that  the  plaintiff  declared  of  a  leafe  made  the   10th  JanaAy,  Intend*  a  priri* 

ianuarii,  by  virtue  whereof  he  entered,  and  that  the  defendant  poftea,  ▼"«.  prikno  Janoarii,  ejr&fci 
ioi*  Theouertion  was*  if  the  vis.  being  repugnant  was  not  void  as  in  the  principal  cafe  ukedj 
led  tdjomatuf.  r  Sid.  8.  has  a  nota  at  the  end  of  the  cafe  there,  that  the  Ch.  J.  laid  he  did  not 
apprehend  any  reafun  For  iufch  judgment  in  the  Arid  cafe  <of  Adams  ▼•  Goofe. 

12.  Ejeftione  firm*  was  brought  upon  a  Uafe  made  i  Jan. 
3  Jac.  habetrd.  a  datu  indenture  predict,  and  the  ejeQment  was  the 
fame  day.  Refolded,  the  date  is  the  time  of  the  delivery,  and 
it  differs  from  the  rime  or  day  of  delivery,  wherefore  the  ejefl- 
tnent  alleged  poftea  the  fame  day,  is  good  enough  \  adjudged 
for  the  plaintiff.  Cro.  J.  135.  pi.  10.  Mich.  4  Jac.  B.  R. 
Oftorn  v.  Rider. 

13.  The  leafe  was  dated  3  May,  7  Jac.  and  the  ejeifmenl  was 
hid  £3  May,  7  Jot.  and  the  aflion  was  brought  in  Softer  term 

following.     Adjudged,  that  if  the  ejectment  is  proved  at  any  time 

after  the  leafe,  and  before  the  a&ion  brought,  it  is  fiifficient, 

though  it  was  laid  at  a  certain  time  which  the  plaintiff  could  not 

prove $  but  becaufe  the  plaintiff  failed  to  prove  this,  the  plaintiff 

was  nonfuit.     Bulft.  122.  Pafch.  9  Jac.    Hall  v.  King. 

aBuift.  29.       14-  In  eje&ione  firmae,  the  courfe  of  C.  B.  is,  ftrhezie  the  de- 

Mirrii  v.      fondant  appears,  then  to  count,  and  after  imparlance  to  make  a 

f  S' theSC    fcc011^  count  by  way  of  recital ;  tut  the  firft  ought  to  contain  the 

whole  Court  fttbftance  of  the  matter.     In  the  firft  count  in  this  cafe  the  leafe 

held  the        #  alleged  to  be  made  25  Mar.  6  Jac.  and  afterwards  the  eje3fhent> 

foc4  u7     ***J*M  *  Jac*  withotrt  mentioning  the  day  of  the  ejeBment  s  the  fe- 

foajudg-     cond  count  mentions  the  eje&ment  to  be  the  26th  of  March 

.  ment  in  c.    5  jac.  anrj  tne  eje&ione  firmte  was  brought  in  the  7  Jac.    The 

finned  in  B.  plaintiff  had  judgment  affirmed  in  error  •,  a  certain  day  of  the  eje8- 

R.— Jenk.    ment  is  not  necejjary  to  be  alledged  in  the  count ;  it  will  ferve  to  fa] 

325.  pi. 41.  poftea^  fcc.  ,  Jenk.  341.  pi.  98.  cites  Cro.  J.  311.  pL  ii.  Mich, 

s[  c\  10  Jac.  Merrel  v.  Smith. 

,  15.  An  ejectment  lies  not  de  omnibus  frvmnimodis  Jechnis  in 
1  no.WoN  eV.  without faying garbarum,  feni9  lana%  agntllormn^  sor  fome other 
rail  v.  Har-  certainty  of  the  nature  or  quality  of  the  tithes^  fo  that  a  Certain  judg- 
•*r:  •*•  c*  ment  may  be  given,  or  execution  by  habere  facias  pofleffionem  be 
wat°gufn>nl  nac*  tncrc0^  5  a^d  though  the  certain  number  thereof  (hall  not  he 
becaufe  the  cxprefTed  (for  the  fruitfulneis  or  barrtnnefs  may  be  more  or  left), 
tT- fault ™  Jet  **  certam  'cm<^s  ougnt  t0  be  ihewed,  and  all  the  tithing  may 
,!!— s!  c!  confift  in  modo  decimandi  by  payment  of  an  annual  fum  in  fatil- 
'citedaccord-  faction  thereof,  of  which  no  ejectment  lies;  for  the  itatilfe  of 

3llL 


31  H.  8.  cap.  7.  which  gives  the  a&ion  for  tithes,  gives  it  as  they  ingiy,Paia. 
fliculdxH*  might  do  for  land;  and  in  an  a&ion  for  lands,  the  i^V,b?1 
plaintiff  ought  to  (hew  the  quality  or  nature  thereof,  as  arable  1  p^hfi7 
land,  meadow,    pafture,   &c.  adjudged,    1 1  Rep.  25.  b.  Trin.  Jac  B.  R. 

1 2  Jac.    Harpur's  cafe* 

id.  Original  in  ejectment  was  again/l  A*  and  three  others  ;  plain* 
tiff  counts  againft  3  of  the  defendants,  and  no  ftmul-eutn  agdinfl  the 
fourth  i  judgment  was  ftayed;  per  tot.  Cur.  Brownl.  129.  Trin. 

13  Jac.  cites  Goodhall  v.  Hill.  £  345  3 

17.  Eje&icme  firms?  of  a  leafe  21  Off.  4  Jac.     Et  quodpoflea  s.  e.  cited 
fcilicet  eodem  ai  Off.  anno  3  Jac.fupradiff.  he  ejiffed  him.     It  was  {y^jj^"" 
moved,  that  the  eje&ment  being  alleged  to  be  a  year  before  the  wnmaieafk 
leafe  is  void,  but  three  juftices,  Tanfield  e  contra,  held  it  to  be  •fjbehtk 
good,  becanfe  the  words  be,  poftea  fcilicet  eodem  21  die  Oft.  and  \JStKOLmm\ 
therefore  there  needed  not  any  year  to  be  mentioned,  and  the  ad-  ptuottff  «u 
dition  of  a  year  not  mentioned  before,  and  repugnant  to  the  day  tered»  •■* 
mentioned,  is  idle,  and  ftiall  be  taken  for  null.   Cro.  J.  154.  pL  4*  ^une* 
Pafch.  5  Jac.  B.  R.     Brigate  v.  Shork.  defendant 

afterwards^ 
yis.  tZtb  day  of  the  fame  month  of  May  t  aim)  6,  fupradicfo^  ejnffed  h\m  \  after  verdt€t  for  the  plaintiff, 
it  was  objected,  that  the  declaration  was  not  good,  becaufe  the  eje&ment  is  alleged  a  whole  year  before 
'the  leafe  was  made,  for  the  leafe  was  on  the  6th  May,  7  Jac.  and  the  ejeclment  was  fuppofed  to  beano* 
6  Jac.  bat  adjudged  it  was  good,  and  that  the  word  (fixto)  wa%  void ,  for  the  day  of  the  ejecVnent 
being  bid  to  be  ejnfdem  menfit  Maii,  it  cannot  be  intended  Co  be  ef  smother  year  than  that  in  which  the 
leafe  was  made.  Yd  v.  182.  Mich.  6  Jac.  B.  R.  Davit  v.  Fardy.  — — Browal.  146.  S.  C.  in 
totjdem  verbis. 

If  a  leafe  be  made  iff  Feb.  5  fre.  andfola\d%  ftf  fudpo/lea,  ifl  Feb,  ^Jac'  **f  <}<&*"**  «>«>  &** 
is  good,  and  4  jfac.  void,  and  the  word  pojiea  guides  WJ,  and  agree*  with  the  leafe*  judged  and  af- 
firmed in  error.  Superflua  non  nocent.  Jenk.  3*5.  pi.  4.1. — »  *  Bulft.  29.  in  cafe  of  Mirril  t. 
Smith,  cites  the  cafe  of  Moyl  v.  Ewers,  S.  P.  and  adjudged  the  poftea  to  be  good,  and  the  (vis.)  to 
be  void  tor  the  ejectment. 

18.  Eje&ione  firmae  of  two  clofes,  called  the  Higher  G.  and  the  S.  C.dteJ 
lower  G.  containing  three  acres  of  land ;  it  was  faid  the  words  con-  *07.    ^** 
taining  three  acres  of  land,  were  uncertain,  and  Savil's  casU, 

11  Rep.  was  vouched;  but  adjudged  by  three  juftices,  contra 
Houghton,  that  the  eje&ione  firmae  did  lie  ;  and  this  cafe  differs 
from  Savil's,  for  there  neither  the  quantity  nor  the  quality  of  the 
land  is  mentioned ;  but  here,  the  faying  contajping  three  acres  of 
land,  and  the  clofes  being  named,  it  is  certain  enough  what  na- 
ture of  land  it  is,  and  although  the  clofes  do  contain  more  thafl 
three  acres,  he  (hall  recover  the  whole  clofes.  Cro.  J.  425.  pi.  4. 
Mich.  15  Jac.  B.  R.     Wikes  v.  Sparrow. 

19.  m  eje&ment,  the  plaintiff  declared  on  a  leafe  made  to  him 
by  one  J.  C.  dated  \fl  Jan.  15  Jac.  and  feaied  and  delivered  $t6 
Jan.  fallowing,  to  hold  from  Chrifhnas  loft  pafi  for  two  years  ;  the 
jury  found  the  leafe  and  a  letter  of  attorney  to  execute  it,  (viz.) 
that  the  leflbr  was  feifed  in  fee  of  the  lands,  and  being  fo  feifed, 
he  made j  ftgnea\  and  feaied  an  indenture  of  demife  in  h/tc  verba,  &c. 
hut  did  not  deliver  it  as  his  deed  to  the  plaintiff  on  the  $th  day  of  Jan. 
hut  by  a  letter  of  attorney  hearing  date  on  that  day  he  gave  full  power 
to  M.  M.  his  attorney  to  enter  on  the  lands  in  his  name,  and  after 
pofieflion  taken,  to  deliver  the  faid  indenture  to  the  plaintiff,  by 
virtue  whereof  he  entered,  and  immediately  afterwards  delivered 

the 
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the  leafc  to  Ac  plaintiff  as  the  deed  of  the  leflbr.  It  was  objcfiMt 
jhat  this  declaration  was  ill,  for  the  plaintiff  declared  on  a  leafc 
mad*  to  him  by  J.  C.  which  if  fo,  then  the  letter  of  -attorney 
had  been  idle,  and  to  no  purpofe ;  but  adjudged  good,  and  that 
it  was  the  leafe  of  the  leflbr,  Brownl.  12&.  Trin.  16  Jac.  Hill 
v.  Scales. 

20.  Eje&ione  firmae  of  a  leafe  of  tithes,  and  does  notjhew  that  it 

was  by  iked)  and  becaufe  tithqs  cannot  pafs  without  deed,  after 

verdict  for  the  plaintiff',  exception  being  taken  for  thi3  caufe,  it 

was  ruled  to  be  ill,  and  adjudged  for  the  defendant.     Cro.  J.  613. 

pL  3.  Pafch.  19  Jac.  B.  R.     Swadllng  v.  Fiers. 

Mm.  267*         21.  Eje£tione  firms  of  a  leafe  made  by  9  the  lady  Morley  to  the 

?".c*i*d"      ffointiff*   \fi  Maii  14  Jac.  for  five  years,  if  foe  is  fo  long  lived,  and 

accordingly     that  he  entered  and  was  poffeffed,  and  that  the  defendant  poflca,  viz. 

in  B.  R.—    6  Maiiy   entered  upon  him,    and  ejetled  him  a  tcrmino  fuo  pr*d:t7 

Ibid.  327.     nondum  *finito.  It  was  faid  the  declaration  was  not  good,  becaufe 

Arundel,        there  is  not  any  averment  of  the  life  of  the  hffor  at  the  time  of  the 

HiU.ioJic.  aBion  brought  *    Three  juftices  contra,  Chamberlain  held  it  good 

^ffitmedona  cnough;  *°r  ^e  Shewing  that  the  defendant cjefted  him  a  termino 

•voce  in  the    nondum  finite,  implies  the  lady  was  alive 5  judgment  was  for  the 

Exchequer,    plaintiff,  and  the  judgment  affirmed  in  error  brought.   Cro.  J.  622. 

*  [  34°"  }  pi.  13.  Mich,   19  Jac,  B,  R.     Arundel  v.  Mead. 

22.  If  in  ejectment  the  plaintiff  of  a  leafe  the  22d  May,  20  Joe. 
habend*  a  primo  die  Maii  for  three  years,  virtute  cujus  he  entered  and 
was  poffeffed  quoufque  poflea,  fcilicet  eifd9  die  &  anno  the  defendant 
ejetled  him  ;  this  is  well*enough  5  for  his  entry  being  laid  to  be 
Virtute  difmiffion',  the  poflea  eifd9  die,  CSV.  refers  to  the  day  of  the 
leafe  made  ;  adjudged  in  B.  R.  and  that  judgment  affirmed  in  Cam. 
Scacc.  upon  a  writ  of  error  accordingly  5  though  it  was  objected, 
that  the  eifd'  die,  &c.  referred  to  the  laft  antecedent,  and  fo  the 
ejectment  was  laid  before  the  leafe  commenced.  Cro.  J.  662. 
pi.  12.  Hill.  20  Jnc.     Rutter  v.  Mills. 

23.  Judgment  was  for  the  plaintiff  in  ejectment  brought  in  Ire* 
land,  and  error  affigned  was,  that  the  plaintiff  had  declared  on  a 
leafe  made  to  him  to  commence  at  a  day  to  come,  virtute  cujus,  he  entered 
and  was  poffjjid,  And  did  not  fheiv  when  he  entered,  either  before 

.or  after  the  day  on  which  the  leafe  was  to  commence.  Sed  non 
allocatur,  becaufe  he  faid  virtute  cujus,  &c.  ,  But  Ley  Ch.J.faid, 
that  if  he  had  faid  prxtextu  cujus,  it  had  been  otherwife.  2  Roll. 
Rep.  466.  Mich.  22  Jac.  B.  R.     Wakely  v.  Warren. 

24.  If  the  firfl  declaration  in  the  common  pleas  1/  vWktts,  and 
the  fecend  is  as  it  ought  to  be,  the  firft  is  not  amendable  in  this 
ca/e  ',  for  the  firft  declaration  is  the  foundation,  and  the  fecondtf 
only  by  way  of  recital.     Jenk.  325.  at  the  end  of  pi.  41. 

And  fo  it  25.  B.  brought  an  ejeclionc  hrmx  againit  J.  and  declared  upon 

was  between  a  fafc  0f  jan(j  fjafrenjm  a  (j;e  (\at>  indentur9  pradih.  and  does  net  [peal 

March,       rf  any  indenture   before,    and   for    that   the    declaration  adjudged 
„nu thssiame  naught.     Heti.  63.  Mich.  3  Car.  C.  B.     Brady  v.  Johnfon. 

term  be- 
tween Spark  arid where  it  was  fliewed  quod  conce/fit  per  candem  indvnt^  where  be  had  wt 

froke  of  jny  indenture  before.     Ibid.  ~* 

.     .  2tf.1t 
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26.  It  was  refolved,  that  an  eje&ione  firmx  5^40  acres  of  tant 
by  eflimatio*jy  is  not  good,  for  the  demand  ought  to  be  certain*. 
Ley,  82.  Mich.  Car.  in  cafe  of  Row  v.  Ocam. 

27.  The  declaration  was  of  a  meffuage  and  40  acres  of  land)  mea* 
Aow  and pa/?ure9  thereto  appertaining,  and  it  was  not  diflinguifbed 
bow  much  there  was  in  land,  how  much  in  meadow,  and  how 
much  in  pafture,  therefore  Jihe  judgment  was  revcrfed.  Cfo. 
C.  573.  pi.  13.  Hill.  15  Car.  B.  R.     Martyn  v.  Nichols. 

28-  In  error  of  a  judgment  in  Ireland,  the  error  affigned  was,  S.  P.  but  if 
.  that  the  plaintiff  declared  upon  a  demife  made  1 2  jfwm,  &c.     Ha*  <*«  pWmitf 
bendum  a  praditlo  duodecimo  die  Junii,  (which  rnuft  be  the  13th  day  lerfeofth* 
of  the  fame  month,)  ufq.5  &c.  virtutecujus  quiclem  dimiflionis  he  firft  of  De- 
entered,  &c.  and  that 'the  defendant  pojlea  fcilicet  eodem  duodecimo  die  femb*  **** 
Junii,  did  ejecl  him,  &c.     So  that  it  appears  upon  the  face  of  the  <jje  datuf 
declaration  that  the  defendant  entered  before  the  plaint: f  had  a  title  g  the  cjecV 
for  the  leafe  commenced  on  the  13th  of  June,  and  the  entry  was  T*en*  ca^n<* 
on  the  1 2th  of  that  month.     Per  Curiam ;  the  plaintiff  entered  as  the  fame 
a  diffeifor  by  his  ownfbewing,  and  thereupon  judgment  was  reverfed.'  day  >  but  if 
3  Mod.  198.  Pafch.  4  Jac.  2.    B.  R.     Evans  v.  Crocker.  m^thV* 

firft of  Decemb.  lake*i+  henceforth M  the  ejectment  may  be  alleged  the  fame  day;  wherefore  it  was  ad- 
judged accordingly.     Cro.  J.  258.  pi.  18.  Mich.  S  Jac.  B.  K.     Lewelyn  v.  Williams. 

*f  If the  Itjf.r  of the  plaint iff  entered  before  the  tarn  began,  he  was  a  diffeifor;  per  Bridgman  Ch.  J» 
Cart.  160.  Mich.   iS  Car.  2.  C.  B.  at  the  end  of  the  ofc  of  Foot  v.  Berk'cy,  and  cites  Dyer,  89. 
•  Clifford's  cafe.——*  D.  £9.  a.  pi.  11 1.  Trio.  7  £.  6.  in  writ  of  error  brought  in  B.  R.  Clifford 
v.  Warren.  Lev.  46.  Mich.   13  Car.  2*  C.  B.  per  Bridgrrwn  Ch.  J.  ia  dc*iveiiog  th»  opinion 

ff  the  Court.     Hennings  t.  Brabazon. 
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29.  A.  B.  and  C.  joint  tenants,  join  in  the  leafe  of  a  hovje  to 
y*  S.  to  commence from  Michaelmas  lajl ;  afterwards,  on  the  fame  day, 

B.  and  £  without  A.  demife  the  fame  houfe  to  J.  S.  to  commence  from  • 

the  fame  time,  and  for  the  fame  number  of  years  ^  as  in  the  leafe  made 

by  all  three ;  and  in  ejectment  by  J.  S.  he  declares  upon  both 

thefe  leafes.     Refolved,  that  the  declaration  wa$  not  double^  for 

when  the  three  demifed  the  whole,  and  afterwards  two  of  them  * 

demifed  all  the  fame  thing,  this  is  n  furrender  of  the  ilrit  leafe,  and 

a  new  leafe  of  their  two  parts,  and  the  old  leafe  continues  as  to  • 

the  third  part  of  A.  and  fo  J.  S.  entered,  and  was  poffrffed  by  both 

leafes,  viz.  of  the  third  part  of  A.  by  ihfftf  leafe  3  and  of  the  two 

parts  of  B.  and  C.  by  the  feeond  leafe.     3  Lev.  117,.  Pafch.   34 

Car.  2.  in  Cam.  Scacc     Turbervill  v.  Stockton. 

30.  In  ejectment,  the  plaintiff  declared  that  Frances  Ford,  and 
Elizabeth,  dimiferunt,  and  put  no  furnamc  to  Elizabeth.  After 
verdift  fcr  the  plaintiff  it  was%noved,  that  this  was  a  joint  de- 
mife, and  no  furname  being  given  to  one  of  the  particss  the  de- 
claration wag  void  5  and  the  Court  held  it  void  for  the  uncer- 
tainty, and  fo  judgment  was  arretted.  Frccm.  Rep.  146.pl.  167. 
Pafch.  1 0*74.     Carter  v.  Weft. 

31.  Declaration  in  ejectment  mentions  the  demife  to  be  fcr  11 
years  habendum  from  the  fame  day  on  which  the  entry  is  alleged  to  be, 
and  ill.     Cumb.  83.  Pafch.  4  Jac.  2.  B.  R.     Stephens  v.  Crcker. 

32.  Declaration  recited  an  original ;  and  an  original  was  produced  < 
ttftc  2  NovembriS)  which  was  after  the  demife.     And  the  piotho- 

notary 
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notary  informed  the  Court,  that  this  was  frequently  allowed,  and 

that  no  memorandum  of  the  originals  bearing  tefte  within  the. 

term  was  ufed  to  be  made  upon  the  record,     z  Vent.  174.  Patch. 

2  W.  &  M.  C.  B.    Tunftall  v.  Brend. 
Afeafeby         33*  A  fine  was  levied  in  Hilary  term,  and  an  eje&ment  brought 
an  aflignee     upon  the  title,  and  the  demife  was  laid  before  the  fine  took  effeB ; 
^rt's^ilttc   an<*>  uPon  motion,  it  was  ordered  thg  the  demife  be  laid  of  Lady- 
Zforl in*oi-   day  laft.    Cumb.  290.  Trin.  6  W.  «JM*  in  B.  R. 

matt,  \)y 

which  nothing  palled  till  inrolment,  ami  upon  which  an  ejectment  was  brought,  was  denied  to  be  amend* 
ed :  and  per  Holt  Ch.  J.  it  is  not  amti\dablcy  becaufe  no  other  leaf©  than  what  was  laid  was  cancelled* 
Show.  206.  Fafch.  J  W.  &M.     Bennctv.  Gaudy. 

And  though  34.  Two  or  three  feveral  demifes  from  feveral perfons  may  be  laid 
m^Mm"'  in  onc  declaration  in  cjc&ment.  Cumb*  290.  Truu  6W.&E 
dv*,  viz.      in  B.  R. 

habend* 

tenement!  predi&a  Co  demifed  by  the  aforefaid  fevers!  parties  for  (even  years,  and  lays  in  his  declaration, 
that  the  defendant  entered  into  all  the  aforefaid  tenements,  &  if>jum  (the  plaintiff)  a  firm*  fu*  pr&&Ba 
(in  the  lingular  number)  ejfdt,  expullt%  &e.  Per  Cur.  it  is  well  enough,  reddendo  singula  ^-gMifr 
Carth.  204.  Pafch.  4  W.  &  M.  in  B.  R.     Furfden  v.  Moor. 

Carth.  214.       2S*  Error  on  a  judgment  in  C.  B.  in  eje&ment.    The  error 

m rfdCfiVc  a®8ne<*  was»  ^at  the  declaration  was,  on  two  demifes,  and  there 

the  count  *  was  **°  babeno*  in  thefirfty  but  afterwards  the  fecund  demife  was  ha* 

was  of  feveral  bend!  tenementa  pradicla,  which,  as  it  was  urged,  did  not  extend  to 

demifes  by  foih  the  demifes,  nor  would  it  be  good  ia  cafe  of  a  grant,  and 

tjesTand'"  ^e  judgment  is  entire  quod  recuperet  terminos  pr*di<9* ;  but  per 

per  Curiam  Cur.    it  is   well  *  enough,    and   the   judgment  was  affirmed, 

it  is  well  Comb-  ig0m  pafch-  4  w.  &  M.  in  B-  R.    Moor  v.  Parndon. 

enough,  red-  *  ^ 

4tnfjp  fingula  fingulis.  a  Vent.  214.    Moor  v.  Furfdon.  S.  C.  and  the  plaintiff  alfo  fet  forth, 

that  he  entered  into  the  premifes  demifed  to  him  by  J.  S.  and  J.  N.  in  forma  prasdi&a  \  and  the  Court 
held,  that  this  is  an  averment  that  all  was  demifed  lor  five  years  \  for  that  Is  the  forma  praedida,  and 
adjudged  for  the  plaintiff  in  C.  B.  and  that  judgment  affirmed  in  B.  R.  It  was  held  that  two 

tenants  in  common  leflbrs  mult  make  feveral  I*afu  in  ejedmenc  And  quod  cum  is  well  enough  because 
the  ejectment  is  pofitive.     Show.  342.  Mich.  £  W.  &-M*     Moor  v.  Furfden. 
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Per  three  36.  If  two  tenants  in  common  are  difleifed,  their  leflee  in  ejeft- 

iwgnTtode-  ment  mu^*  declare  uPon  two  feveral  demifes.  Cumb.  213.  Trin. 
d«re  upon     J  W.  &  M.  in  B.  R.     Per  Eyres  J. 

feveral 

leafes  of  their  feveral  parts ;  but  Williams  J.  contra.    Cro.  J.  166.     Mantle  ▼•  Wollingtoa. 

37.  The  demife  was  on  tie  effoign  day  of  Hill,  term,  and  the  ie» 
claration  was  of  the  fame  Hill,  term,  both  which  relate  to  the  firft' 
day,  and  id  the  action  was  brought  before  the  title  accrued,  or  at 
leaft  on  the  very  fame  day;  which  cannot  be,  becaufe  the  law  al- 
lows no  fractions  of  days.  But,  per  Cur.  this  being  after  a  ver- 
dict, the  Ch.  J.  faid,  that  if  the  plaintiff  in  error  would  take  ad- 
vantage of  this  matter,  he  mould  have  alleged  diminution^  and 
procured  the  original  writ  to  be  certified,  and  if  that  was  return- 
able before  the  plaintiff's  title,  it  would  have  been  error* 
Carth.  2S3.  Mich.  £  W.  &  M.  in  B.  R.     Cook  v.  Darbyfon. 

38.  Ejc&meht  was  brought  as  of  the  laflterm,  and  the  demife  war 
laid  in  Oclober^  the  tenant  does  not  appear.    Holt  faid,  he  would 

mt 
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not  grant  a  rule  for  judgment  againft  the  cafual  eje&or,  where  It 
appears  upon  the  record,  that  the  ejeclment  was.  brought  before  title  af~ 
cruedy  though  the  prattice  may  have  been  io.  Comb.  345.  Mich. 
7  W.  3.  B.  R.     Clayton  v. . 

39.  Ejectment  of  lands  in  Suffolk  upon  the  demife  of  the  corpo-  Cwtfc.  390* 
ration  of  Bury.    Upon  not  guilty  pleaded,  a  verdi£t  was  given  fpjr  Z**lc*  ** 
the  plaintiiL     But  it  was  mqyed  in  arreft  of  judginent  in  C.  B.  Jd  jwCw., 
that  it  does  not  appear  upon  the  record  that  the  leafe  was  by  deed*  fince  the 
And  the  prothonotaries  there  certified,*  that  the  pra&ice  was  (not-  "f<  **  2 
withftanding  the  common  rule  of  confefling  leafe,   entry,  and  theinriV 
oufter,  in  eje&ment)  for  things  incorporeal,  as  tithes,  or  upon  altered  ** 
demifes  of  corporations,  to  lay  the  demife  by  deed-     But  it  was  to  thii  ?oint 
adjudged  in  C-  B.  that  it  was  aided  by  verdidfc.     And  judgment  decimations 
was  gircn  there  for  the  plaintiff     Upon  which  error  was  brought  »°  eje£- 

in  B.  R.  and  that  judgment  was  affirmed.  And  Holt  Ch-  J.  faid,  ^\hJQt 
that  at  this  day  the  cafe  of  2  Cro.  613.  Swadling  v.  Piers,  is  not  i«grotnde4 
law.  Ld.  Raym.  Rep.  13.6.  Hill.  K&9W.  3.  Partridjje  v.  onfiaiont' 
Bali.  on,y-  An* 

J?aU#  ,       plaintiff  had 

judgment,  and  affirmed  in  cow* 

40.  In  ejeftment,  the  plaintiff  declared  upon  two  feveral  demife* 
habendum  tenementa  prtdicla,  &c.  by  virtue  whereof  he  entered  and 
was  pojfeffed,  quoufque  the  defendant  entered  in  tenewenta9  and  the 
plaintiff  exptdit  et  atnovit  a  termino  fuo  pradielo  wde  nondum  finito%  &c.  ' 
Mr.  Northey  moved  in  arreft  of  judgment,  that  tenementa  pra- 
difta  was  uncertain,  and  therefore  ill,  for  it  did  not  appear  which. 
The  fame  of  termino  fuo  prsedi&o  inde  nondum  finito,  which 
makes  the  fojrmer  obje&iqn  the  ftronger,  becaufe  it  complains  but 

of  one.     But  the  Court  held  the  firft  to  be  well  enough,  and  that 
it  would  extend  to  both  *,   and  as  to  the  other,  if  it  had  been 
omitted,  the  declaration  had  been  well  enough,  and  therefore    r  ^aq  1 
it  would  not  hurt  it.    Judgment  for  the  plaintiff.    Ld.  Raym* 
Rep.  561*  Pafch.  12  W.  3.     Slabourne  v.  Bengo. 

41.  Per  totam  Curiam  j  by  the  courfe  of  this  Court  there  can  be 
no  alteration  in  the  declaration  in  the  iffuefrom  the  firfi  declaration  de- 
livered, only  in  the  defendants  name.  And  a'  rule  was  made,  that 
the  iflue  fhould  be  made  according  to  the  declaration  delivered 
againft  the  cafual  eje£kor.  Ld.  Raym.  Rep.  141 1.  Mich.  12  Geo. 
in  cafe  of  Bafs  v.  Bradford. 

42.  In  eje£hnent,  the  plaintiff  declared  of  the  manor  of  S%u$*n- 
bormegh,  with  the  appurtenances,  406  acres  of  land,  and  common  of 
pqfture  fir  alt  manner  of  cuttle,  and  for  the  re&ory  and  advowfon% 
with  toe  appurtenances,  and  for  all,  and  all  manner  of  tithes,  and 
held  good.  Hill.  6  Geo.  2.  B.  and  affirmed  in  error  in  the  Ex* 
chequer  Chamber,  Trin.  8  &  9  Geo.  2.  and  afterwards  in  the} 
IJoufe  of  Lords,  10th  March  1735/ Doe  (on  the  demife  of  Savii) 
feBorlace. 

43.  In  eje£tment,  the  plaintiff  declared  of  100  acres  ofmarjb, 
and  one  beaft-gate,  with  the  appurtenances ;  after  judgment  a  writ 
0/  error  was  brought,  and  the  error  alhgncd  was,  that  the  declara- 
tion was  ill  for  die  uncertainty  what  is  meant  by  the  word  (beaft- 
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gate);  on  the  contrary,  a  cafe  was  cited  where  fo  many  acres  of 
(alder-carves)  in  the  county  of  Norfolk,  was  held  good,  becaufe 
it  was  a  term  well  known  in  that  country.  And  in  the  cafe  of 
Metcalfv.  Roe,  Mich.  9  Geo.  2.  ten  acres  of  pa /lure,  and  cat* 
tie-gates,  was  held  good.  The  Court  held  the  eje£tment  was  well 
laii,  and  faid  there  was  no  difference  between  cattle-gate  in  the 
cafe  of  Roe  v.  Metcalf,  and  bcaft-gcte  in  the  prefent  cafe ;  and 
that  any  name  well  underftood  in  the  particular  place  to  denote  a 
certain  fort  or  quantity  of  land  is  good ;  and  per  Lee  Ch.  J.  fo  ma- 
ny acres  of  (mountain)  in  Ireland,  is  good.  And  the  judgment 
was  alarmed.  Hill.  11  Geo.  2.  15.  R.     Benington  v.  Goodtitle. 

(R)     Plea.     Replication. 

J.  T?  JECTIONE  cuftodisfty  the  lord;  the  defendant /aid,  thai  he 

*^  is  tenant  by  the  courtefy  of  the  fame  land,  by  which  he  entered, 

&C.  the  plaintiff  faid  that  the  land  was  fpecially  tailed  to  the  feme  and 

her  firfl  baron,  and  to  the  heir  of  their  two  bodies ;  and  a  good  repli- 

,    cation.     Br.  Ejedione,  &c.  pi.'  12.  cite3  46*  E.  3.  5. 

2.  It  is  a  good  plea  in  abatement  that  the  plaintiff  has  other 
tjeclione  firmse  pending  for  the  fame  land  in  the  Common  Pleas. 
•      mo.  539.  pi.  710.  Trin.  39  Eliz.     Digby  v.  Vernon. 

3*  Ancient  demefne  is  a  good  plea.     5  Rep.  105.  Hill.  43  Eliz. 
CB.     Alden'scafe. 
'  4.  In  eje&ment  a  man  (hall  not  give  colour,  becaufe*the  plaintiff 

{hall  be  adjudged  in  by  title  *,  adjudged  per  tot.  Cur.  #Godb.  159. 
pi.  ill.  Mich.  7jac.  B.  R.     Piggotv.  Godden. 

•  Brownt.  £,   Concord  with  fatisfaclion  is    a  good    plea  in    eje&ment. 
c£y,Ct0V'  Brownl.  133.  Trin.  9  Jac.  Pats  v.  Chitty. 

S.  C.  &  S.  P.  adjudged.  — GodU.   14.9.  pi.  193.  S.  C.  adjudged  accordingly.— 9  Rep.  77.  b« 
Pcytoc't  cafe,  S.  C.  adjudged  accordingly. 

9 

C  3S°  1        ^'  £*P*rati°n  of  the  term  is  no  pica  in  eje&ione  firmae;  per  Jer- 
ittin.  Lat.  206.  Trin.  ^  Car.  Dale  v.  Penhakrick. 

7.  In  eje&ment  by  A.  againft  B.  the  Court  was  moved  fcr  C* 
that  he  will  fave  B.  harmiefs,  and  prays,  trut  giving  B.  fecurity 
to  do-fo,  B.  may  be  ordered  by  rule  of  Court  to  plead  as  C.  Jhould  rfi- 
recl  B.  and  that  B.  be  not  furFered  to  confefs  a  judgment  \  per 
Roll  Ch.  J.  k  is  out  of  the  way  for  you  to  give  fuch  fecurity,  for 
there  yet  appeared  no  collufton,  but  you  fhall  be  made  a  party  to 
defend  the  title,  and  then  move  again.  Sty.  382.  Pafch.  1653. 
Ricot  v.  St.  John. 

8.  If  judgment  in  ejeflment  be  figned  in  a  country  caufe  for 
want  of  plea,  but  no  poueiTion  delivered,  a  judge,  in  his  chamber, 
at  any  time  before  the  afiifes,  may  compel  the  plaintiff  to  accept  a 

♦  plea ;  but  if  pofleffion  is  delivered,  he  is  without  remedy ;  per 
HoltCh.  J.  YSalk.  516.  pi.  9.  Mich.  9  W.  3.  B.  R.  Anon. 

9.  In  eje&ment,  plea  of  ancient  demefne  v  as  allowed  to  be  well, 
without  an  affidavit  to  verify  the  fact,  and  fuch  plea  had  been  be- 
fore 
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lore  allowed  to  be  good  in  Earl  CoNiNGSBt's  case*  2  Ld.  Raym. 
Rep*  1418.  Trill.  12  Geo.  B.  R.     Goodright  v.  Shuffil. 

(S)     Bar. 

t.  j\  RECOVERY  in  one  eje&ment  is  a  bar  in  another ;  per 
**  Anderfon  Ch*  J.  efpecially  (as  Periam  J.  faid)  if  the  party 
relies  on  the  eftoppel.     3LC  194.  pi.  242.  Mich.  29EHZ.  C.  B. 
Anon. 

.  2.  Declaration  of  a  part  containing  60  acres,  and  the  jury 
find  but  of  30,  adjudged  againft  the  plaintiff  for  the  whole. 
N.  B*  The  park  was  a  thing  entire.  D.  1 15*  b.  pi.  67.  Marg.  cites 
29  Eliz.  BafkervilTs  cafe. 

.  3.  A  bar  in  one  ejeftione  firmae  is  a  bar  in  another  for  the  fame  4^  77«pk 
eje&ment,  but  not  for  another  or  new  eje&ment.  Mar.  59.  J|3£|£afch* 
pi.  92.  Mich.  15  Car.  Anon.  c.b. Spring 

y.  Ltwfon, 
S.P. 

4.  If  the  plaintiff  dies,  the  Court  will  fuppofe  any  other  perfon  such  refofe 

of  the  fame  name  to  be  the  plaintiff,  and  they  take  notice  judi-  not  allowed. 

'daily  that  the  Icflbr  of  the  plaintiff  is  the  perfon  interefted,  and  hSI*! /* 

therefore  they  punilh  the  plaintiff  if  he  relcafe  the  aclhn  or  the  da-  16  Cir.  2. 

mages.    Mod.  252.  Trin.  29  Car.  2.  C.  B.     Addifon  v.  Otway.  B.R.Keyet 

(T)     Abatement. 

t.  |F  cje&ment  of  ward  be  brought  againft  two,  and  the  one  dies, 
yet  the  writ  is  good  againft  the  other  5  per  Thirn.  and  Hull 
of  the  fame  opinion  ;  for  this  is  in  nature  oftrefpafs;  quod  nota  5 
by  which  Skrene,  who  pleaded  this  matter,  imparled.  Bfc  Ejec- 
tione,  &c.  pi.  2.  cites  12  H.  4.  io.  ,  \ 

2.  Eje&ione  cuftod*  of  land  in  E.  the  defendant  faid  that  the  land    [  351  1 
is  in  C.  and  not  in  E.     Judgment  of  the  writ,  and  plaintiff  prayed 

leave  to  inquire  a  better  writ.  Br.  Ejtdtione,  &c.  pi.  4.  cites 
14  H.  4.  16. 

3.  In  ejeftione  firmae,  the  omiffion  of  this  cltfufe,  et  bona&ca* 
tafia  querentis  ad  valen9,  &c.  is  not  material,  and  the  writ  is  good 
Without  this  claufe.  Thel.  Dig.  94.  lib.  10.  cap.  6.  f.  17.  cites 
Plowden,  fol.  199.  228. 

4.  LeJJee  for  years  brings  an  ejeftione  firma ;  the  Uffor,  being  but 
tenant  for  life,  dies  pending  the  writ\  the  writ  does  not  abate.  The 
plaintiff  may  have  judgment  and  a  writ  of  execution.  Jenk.  293. 
pi.  38. 

5.  If  an  eje&ment  be  brought  againft  two,  and  iffue  be  joined, 
and  then  one  of  them  dies,  and  a  venire  is  awarded  as  to  the  two  de- 
fendants, and  a  verdiB  againft  two,  yet,  upon  fuggeftion  of  the 

death  of  one  of  them,  upon  the  roll,  the  plaintiff  fhall  have  judg- 
ment for  the  whole  againft  the  other*  cites  Cro.  J.  330.  274. 
Vol.  IX*  E  e  2  Keb, 
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1  Keb.  845.  becaufe  this  aBion  is  grounded  upon  torts,  which  art 
feveral  in  their  natitre,  and  one  may  be  found  guilty, .  and  the  other  ac- 
quitted; per  Cur.     Lord  Raym.  Rep.  717.  HUL  13  W.  3.  in  cafe 
of  Grec  v.  Rolle  and  Newell. 


(U)     Verdi£t.     How  the  Jury  may  find* 

I,  inJECTIONE  firms;  the  plaintiif  declared  of cjeBment  of 100 
"  acres  of  land,  and  in  evidence  fbewed  a  leafe  of  40  acres  only; 

it  was  ruled  to  be  good  for  fo  much  as  was  comprised  in  the  leafe, 

and  for  the  refidue  the  jury  may  find  the  defendant  not  guilty. 

Cro.  £.  13.  pi.  4    Hill.  25  Eliz.  C.  B.    Guy  v.  Rand. 
But  where  2.  In  ejeftment,  fuppo/ittg  the  ejetlmeht  of ten  acres,  and  the  jury 

an  aflizc  was  jfi„j  fa  circumfkance  but  of  four  acres ,  the  plaintiff  recovered  thofe 
pJ+co*-  f°ur  acres.  D.  115.  b.  Marg.  pi.  67.  cites  it  as  adjudged.  Trin. 
tummg  60      43  Eliz.  B.  R.     Meredith  v.  Brown. 

seres  y  and 

the  jury  found  the  difieifin  of  30  only  $  it  was  adjudged  a  gain  ft  the  plain  riff  for  the  whole.  Bat  the  re- 
porter fays  nota  here,  that  the  park  was  a  thing  intire.  D.  115.  b.  Marg.  pi.  67.  cites  29  Eliz.  Lady 
Ba/kervili'f  cafe. 

3.  In  eje&ment,  the  plaintiff  declared  on  a'  leafe  of  a  meffuage, 
ten  acres  of  land,  20  acres  of  meadow,  20  acres  of  pa/lure,  by  the 
name  of  one  meffuage  and  10  acres  of  meadow,  be  it  more  or  lefs,  and 
upon  not  guilty  pleaded,  had  a  verdi£t,  but  nil  capiat  per  billam 
entered,  becaufe  upon  the  matter  difclofed  by  the  plaintiff  himfelf 
in  the  declaration,  he  cannot  have  his  execution  of  the  quantity 
found  by  the  verdi&  j  for,  in  the  leafe  there  are  only  10  acres  de- 
mifed,  and  thofe  words  (more  or  lefs)  cannot,  in  judgment  of 
law,  extend  to  30  or  40  acres,  it  being  impoflible  by  common  in- 
tendment, and  the  rather,  becaufe  the  land  demanded  by  the  de* 
claration  is  of  another  nature  than  what  is  mentioned  in-  the  per 
nomen,  which  goes  only  to  the  meadow,  and  the  declaration  to 
the  arable  land  or  pafture.   Yelv.  166.  Mich.  7  Jac.  B.  R.  Anon. 

4.  The  declaration  was  of  a  fourth  part  of  a  fifth  part,  in  five 
parts  to  be  divided ;  and  the  title  of  the  plaintiff,  upon  the  evidence, 

,  was  only  of  the  third  part  of  the  fourth  part  of  the  fifth  part,  into  five 
parts  to  be  divided,  which  is  only  a  third  part  of  that  which  is  de- 
f  052  )  manded  in  the  declaration;  and  it  was  faid  that  the  plaintiff 
could  not  have  verdi£t,  becaufe  the  verdidt,  in  fuch  cafe,  ought 
to  agree  with  the  declaration.  But,  per  Cur.  the  verdiB  may  be 
taken  according  to  the  title  ;  and  fo  it  was.  Sid.  229.  pi.  26.  Mich* 
16  Car.  2.  B.  R.     Ablet  v.  Skinner. 


(W)     Judgment. 

I.  JUDGMENT  was  forthwith  given,  becaufe  the  leafe  deter* 
J   mined  the  fame  day,  and  execution  awarded  immediately. 
Cro.  J,  227.  pi.  u  Mich*  7  Jac.  B.  R.    Underhill  v.  Kelfey. 

•2.  If 
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2.  If  one  coparcenor  bririgs  ejc&ment  for  the  whole,  the  judg-  tBuift.186. 
mcnt  fhali  be  for  the   whole.     Roll.  Rep.  386.    pi.  6.   Trin.  s#  c* b^ 

Jt,    D        ^  ^    r        ,,  *      ■*  *  reports  that 

ac.  B.  R.    Cooper  r.  Franklyu*  judgment 

was  given  only  for  a  meaty, 

3.  Judgment  in  eje&ment  in  C.  B.  was  quod  querens  recuperet, 
and  the  words  quod  defendens  capiatur  are  omitted,  and  on  this 
exception  judgment  was  reverfedj  for  they  faid  in  this  judgment 
fo  entered,  there  is  no  return  of  damages,  nor  a  capiatur,  and  fo 
the  king  is  cozened  of  the  fine,  and  the  defendant  barred  of 
bringing  his  writ  of  error.  Sty.  346.  Mich.  165  a.  Aclon  v, 
Ayres. 

4.  In  cafe  of  judgment  againft  the  cafual  eje£tor,  there  ought 
to  be  a  latitat  fued  out  againft,  and  common  bail  filed  for,  the 
cafual  ejetlor,  and  judgment  was  fet  ftfide  for  want  of  it.  2  Show.  249* 
pi.  253.  Mich.  34  Car.  2.  B.  R.     Bouchier  v.  Friend, 

5.  Affidavit  of  the  delivery  of  a  copy  of  a  declaration  in  eje£U 
ment  to  A.  and  B.  tenants  in  pofleffion  of  the  premifes,  or  of  part 
thereof.  Ruled  that  there  mould  be  judgment  for  fo  much  as  was 
in  their  pofleffion.  Comb.  102.  Pafch.  1  W.  &  M,  B.  R.«  Anoru 

6.  To  have  judgment  figned  againft  the  cafual  ejetlor  all  things 
mud  be  very  fair  of  the  plaintiff's  fide ;  for  the  defendant  lofes 
his  pofleffion  by  a  fictitious  proceeding;  per  Cur.  7  Mod,  150, 
Hill.  1  Ann.  B.  R,  Anon. 

7.  Ejectment  to  reeover  the  pofleffion  of  the  Quakers  meeting- 
houfe.  None  of  them  would  receive  the  declaration,  and  the  houie 
was  open  only  on  Sundays,  and  delivery  is  not  good  on  that  day ; 
fo  the  plaintiff  took  zjudgtnent  by  confejjion  of  the  nominal  lejfee;  but 
it  was  fet  aflde,  becaufe  it  cannot  be  entered  on  his  confeflion, 
which,  in  fa£t,  is  the  confeflion  of  the  plaintiff  himfelfc  » 
8  Mod.  109.  Mich.  9  Geo.     Cooper  v.  Beale. 

8.  If  tenant  in  pojfefjion  appears  and  pleads,  and  afterwards  with- 
draws his  plea,  and  confejjes  judgment,  the  plaintiff  may  enter 
judgment  againft  the  tenant  in  pofleffion ;  per  tot.  Cur.     But 

'  whether  lie  may  in  this  cafe  enter  it  againft  the  cafual  eje&or,  the 
Court  was  divided;  adjornatur.  8  Mod.  118.  Hill.  9  Geo. 
Smith  v.  Jones. 

9.  Error  in  Cam.  Scacc.  will  not  lie  upon  a  judgment  in  eje£U 
ment  againft  the  cafual  ejeclor.  8  Mod-  118.  Hijl.  9  Geo.  Smith 
w .  Jones. 

10.  Judgment  was  in  eje&mcnt  of  two  federal  demifes  of  two 
feveral  tenements,  and  the  entry  was  quod  recuperet  terminumfuum 
in  tenement  praditT.  It  was  urged  that  it  fhould  be  taken  red- 
dendo fingula  fingulis  ;  but  if  the  plaintiff  had  two  feveral  terms 

in  one  and  the  fame  land,  then  poffibly  the  judgment  might  not    r  oeol 
be  right;  and  the  judgment  was  affirmed,     Gibb,  83.  pi,  %y9       *      * 

Trm,  2  &  3  Geo.  2.  ?#  R.  Anon, 
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(X)    What  fhall  be  recovered,    and    Ae   Effect 

thereof. 

I.  TN  writ  of  e/ecJione  cuftodia,  the  plaintiff  (hall  not  havejudg- 
• » ment  to  recover  the  ward  and  damages  where  the  heir  is  within 
age,  but  to  recover  all  in  damages,  and  /hall  have  Jeifin  of  the  lands 
but  at  this  day  he  fhall  recover  poffeflion  of  the  land.  Br.  Ejeo 
fione,  pi.  13.  cites  30  E.  3.  11. 
Co*  Lht.  2.  In  eje&mentgf  a  term  for  years,  the  term  expired  before  judg- 

*S5.*  S.  P.  tnent  given*  Though  the  plaintiff  cannot  have  judgment  to  reco- 
ver the  land,  yet  he  (hall  have  judgment  of  damages ;  but  other- 
wife  it  is  in  actions  where  frank-tenement  is  to  be  recovered;  and 
plaintiff  had  judgment.  Sav.  28.  pi.  66.  Trin.  24  Eliz.  Booth 
v#  Ld.  Cromwell. 
It  bin*  the       3.     By   a  recovery  in    an   eje&ment  the  poffeffion  is  bound. 

rakes  T*      3  Le-  X94'   PL  242*  Mich'    29  Eliz'  C'  B'   An0n' 
title  U  the  plaintiff.     1  Salk.  258.  Mich.  1  Ann.  B.  R.    Withers  y.  Harri* 

■ 

.  4*  Ejedment  for  to  acres,  and  the  jury  find  but  of  foury  plain- 
tiff (hall  recover  the. four  acres.  D.  115.  b.  pL  67.  Marg.  cites 
43  Eliz.r  Meredith  v#  Brown- 
Cro.E.234,  5.  A.  feifed  of  land,  purchafes  a  houfe  and  other  land,  and 
S..C.  Mcfiu  pulls  down  the  houfe,  anil  builds  it  fix  feet  bigger,  which  fix  feet 
dfd^Tiz?"  is  "P°H  his  wwn  land,  though  the  demandant  has  title  but  to  part 
fo  much  in  of  the  houfe,  part  only  being  on  the  land  demanded ;  yet  judg* 
lengthy  and  mtnt  wa8  that  he  (hall  recover  the  houfe*  LaU  62,  63.  Pafch. 
fecadth,  w.  -i  Car.  Hems  v.  Stroud. 

cording  to 

the  gcrdifl.  Poph.  14.  S.  C. 

He  fhall  on-       ($.  If  tenant  in  common  feals  a  leafe  in  ejectment,  he  fhall  reccv 
Jy  recover      ver  ^  a  moietv .    per  Hale  Ch.  J.     Mod.  102-  pi.  a.    Mich* 

his  purferty  t»t>a  r     y 

fro  indtv'ifoy    25  Car.  2.  Bw  R.  Anon. 

and  fliaU  be 

gut  in  pofleflion  of  no  more,  and  in  fuch  cafe  the  fheriff  (hall  give  the  feme  executioa  as  he  would  da  of 

rent  upon  aflift.     ra  Mod.  657.  Hill.  13  W.  3.  in  cafe  of  Johnfon  v.  Allen. 

7r  EJeQment  for  an  acre  of  hind  in  D.  and  S.  and  it  lits  onlj  in 
JD.  yet  plaintiff  fhall  recover  ;  if  it  be  for  an  acre  in  D.  and  part of 
it  lies  in  S.  he  fhall  recover  what  lies  in  D.  if  for  a  whole  acre,  and 
Jke  has  title  only  to  the  $th  party  he  fhall  recover  the  4th  part ;  arg. 
and  not  denied  by  the  Court.  3  Lev.  334.  Trin.  4  W.  &  M.  in 
C.  B.  Goodwin  v.  Blackman. 

8.  Holt  Ch.  J.  fatd,  that  it  was  held  in  this  Court  in  the  cafe  of 
Badger,  v.  Lloyd,  that  Hit  plaintiff  might  enter  pending  the  writf 
error  upon  the  judgment  in  ejeclmenty  if  he  could  find  thr  poffejkin 
emptx  ;  for  the  writ  of  error  binds  th«  Court,  but  not  the  right 
of  the  party  ;  but  he  mult  take  care  that  he  do  not  enter  with 
force,    a  Ld*  Raym-  Rep.  80S.  Mich.  1  Ann* 
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(Y)     Judgment  ftayed. 

I.  JUDGMENTS  in  ejcftment  againft  cafual  eje&ors  for  want 
J  of  an  appearance,  (hail  be  fet  afide,  and  refutation  granted, 
if  no  latitat  hath  been  fued  out  againft,  nor  common  bail  filed  for,  fuch 
cafual  eje&or,  or  nominal  defendant,  within  14  days  after  fuch 
appearance  i  per  Cur.    L.  P.  R.  85.  cites  Trin.  4  W.  &  M. 

2.  if  notice  in  eje£fcment  be  given  to  an  under-tenant,  and  he  This  cafe 
does  not  acquaint  bis  landlord  therewith,  but  fuffers judgment  to  JJ^Cur!  * 
go  againft  him,  the  Court  upon  motion  wiil  not  futfer  execution  Mich*  1% 
to  be  taken  out  till  the  right  be  tried.     12  Mod.  an.  Mich.  £**•**■• 

_^  \rr  a  -  .  R.  in  cafe  of 

10  W.  3.  Anon.  Sir  wmi;m 

Clayton  v.  Boone. 

3.  If  judgment  be  againft  the  cafual  ejeftor,  and  it  be  made 
appear  that  no  declaration  was  rightly  ferved,  the  Court  will  fet  it 
afide  ;  and  if  at  common  law  an  eje&ment  had  been  againft  one 
that  had  nothing  in  the  land,  and  upon  judgment  againft  him 
another  is  turned  out  of  pofTeilion,  there  was  no  remedy  for  the 
right  owner  but  trefpafs  or  a  writ  of  deceit ;  and  this  ftill  is  all  the 
certainty  a  man  has  of  his  pofieffion ;  and  now  all  we  can  do 
is  to  fet  fuch  recovery  afide,  and  to  punifh  the  offender ;  per  Holt 
Ch.  J.  12  Mod.  655.  Hill.  13  W.  3.  in  cafe  of  Gree  v.  Rolle. 

4.  But  upwii  affidavit  that  defendant  was  afoldier,  and  fo  intitled 
to  froieelion  by  law,  it  was  ordered  that  he  fliould  give  fecurity  for 
payment  of  the  rent  for  the  future.    10  Mod,  383.  Hill.  3  Geo.  u     ' 
B.  R.     Smith  v.  Parkcs. 

5.  The  Court  ufually  flays  proceedings  in  eje&ment,  on  reafon- 
able  terms,  at  any  time  before  execution  executed,  and  where  the 
cje&ment  was  for  nonpayment  of rent ,  the  plaintiff  had  judgment; 
but  the  proceedings  were  ftayed  on  bringing  in  the  rent  and  cofls 
within  three  days.  8  Mod,  345,  Hill.  1 1  Geo.  Philips  vi  Doe- 
little* 


(Z)     Writ  of  Error. 

* 

I.  IN  eje&ment,  the  plaintiff  declared  of  a  leafe  of  the  4fh  part  of  Cro.&  290. 
an  hotife  in  N.  in  four  parts  to  be  divided,  by  force  of  which  he  pi-  10.  Hill* 
entered  into  a  tenement  parceF  pradicT,  and  was  hide  poffeffionatus  till  |}-&b5r 
the  defendant  did  ejetl  him  de  tenement  is  pradity,  whereas  he  ought  s.  P.  in  cafe 
to  fuppofe  the  entry  in  the  fourth  part,  and  the  ejc&ment  of  the  of  Warnford 
4th  part  -,  the  Court  faid,  de  tenementis  praedidY  (hall  not  be  in-,  f  * Haddock- 
tended  the  whole  tenement,  but  of  the  4th  part,  and  the  judg- 
ment affirmed.     Cro.  £•  286.  pi.  3.  34  Eliz.  B.  R.     Rawfon  v. 
Maynard. 

2.  A  writ  of  error  may  be  brought  before  the  writ  of  inquiry  be 
returned  in  anejeftment,  for  in  that  aftion  the  judgment  is  com* 
pleat  at  the  common  law  before  it  be  returned,  for  the  judgment 

£  e  3  is 
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is  but  to  gain  poficflion,  and  lb  it  is  in  dower;  but  otherwise,  m 
trcfpafs,  where  damages  only  are  to  be  recovered,  for  in  fuch  cafe 
the  judgment*  is  not  perfect  till  the  writ  of  inquiry  is  returned, 
nor  can  be  made  up  before,  as  in  the  principal  cafe  it  may  ;  per 
Roll  Ch.  J.    Sty*  109.  Trin.  24  Car.     Glede  v.  Dadcney. 

3.  In  an  eje&ione  firmae,  if  the  writ  of  habere  facias  poffefjionem 
contains  more  acres  of  land  than  are  exprefled  in  the  declaration  it  is 
error}  per  Roll  Ch.  J.  Sty.  23,8.  Mich.  1650*  Lumkyy. 
Nevil. 

44  16  &  17  Car.  2*  cap*  8*  /.  3,  4.  Execution  Jball  not  be  fioytd 
by  writ  of  error  upon  any  judgment  after  verdicl  in  cjeBione  firm*, 
unlefs  the  plaintiff'  in  fuch  writ  become  bound  to  the  defendant  in 
fuch  a  fum  as  the  court  to  whom  the  writ  is  direcled  /ball  think  ft; 
that  if  the  judgment  be  affirmed,  or  the  writ  difcontinued  in  his  de- 
fault, or  he  be  nonfuit,  he  will  pay  fuch  damages  andfums  of money, 
to  a/certain  which,  a  writ  of  inquiry  JBall  iffue  to  inquire  of  the  mefne 
profits,  and  damages  by  wqfte  done,  after  the  firft judgment  asfballbt 
awarded,  and  cofts  offuit. 
The  Court         5,  A*  had  judgment  in  ejectment  in  C.  B.  and  execution  of  Us 
kid,  that      damages  and  cofts*     B.  brings  errctf,  and  the  judgment  is  affirmed. 
reXTfor"    Whereupon  A*  prays  his  cofts  for  his  delay  and  charges,  but  .could 
fohdiftinc-  not  have  them;  for  no  cofts  were  in  fuch  cafe  at  common  law, 

tl0GeaT'J1      anc*  ^c  ftatute  3  H*  7m  *°*£,w«f  c°ft*  onh  where  error  is  brought  in 
B.R.   Fcr-  delay  of  execution.     So  19  H.  7*  20.  and  here,  though  he  had  tut 

gufon  v.        execution  of  the  term,  yet  he  had  it  of  his  cofts.     Vent.  88.  Trin. 
Rawlinfon,      ^  Q^  2     g    R       FoQt  y    Berkley# 

.  6.  After  a  recovery  in  ejectment,  the  bringing  a  writ  of  error 
is  no  bar  to  an  aftion  of  trcfpafs  for  the  mefne  profits,  but  that  it  may 
be  brought  pending  fuch  writ  of  error.  12  Mod.  138.  MicL 
9  W,  3.    Donford  v.  Ellis* 


(A.  a)     Of  confeffing  Leafe,  Entry,  and  Oufter. 

I,  t  F  the  leafe  is  defetlive,  we  can  give  no  judgment,  and  the  rule 
*  of  Court  does  not  bind  the  defendant  to  confefs  the  leafe 

otherwife  than  you  have  made  it  j    per  Roll  Ch.  J.     Sty.  343. 

Mich.  ^652*  Theobald  v.  Conqueft. 
Wit.  J31.  '  2..  In  ejectment*  the  leffor  of  the  plaintiff  had  title  ta  enter  for 
Trin.  30.  ^  condition  broken  for  non-payment  of  rent*  Leafe,  entry,  and  oufter, 
Cdurt^iru  was  confcflcd,  and  the  Court  was  moved,  that  in  regard  the  leffor 
{lined  to  th*  had  fuch  a  fpecial  title,  and  no  eftate  until  entry,  whether  fuch 
century,  ^n  entry  fhottld  he  fupplied  by  the  general  confeffion,  or  that  there 
£2egwM*"  fhould  be  an  aftual  entry :  and  held  that  it  {hould  be  fupplied  by 
frd  to  be  of  the  general  confeffion.    Vent.  248..  Mich.  2$  Cat.  2*    B.  R. 

another  opi-    Anon* 
feion.-    1..— 

1  Salk.  1  S9»  pl»  x  3*  March  26,  1702..  held  by  Holt  Ch.  J.  at  the.  aftiCes*  that  ir>  facb  cafe  entry  and 
oufcr  is  R"i  neceflary  ;  though  it  had  been  held  otherwifc  before  the  time  of  Hale  Ch.  J.— — 

2  L$,  R,ayn>-  Rep.  750.  S.  C.  ruled  by  Holt  Ch.  J.  accordingly,  though  he  faid  he  formerly  doubted 
of  i^>  and  referved  it  as  a  point  for  his  opinion,  and  caufed  it  to  be  moved  in  B.  R.  where  the  other. 
iu4o?%fesM  *****  ^e  l60^  poa^cilion  of  e^trv  by  the  defcn4*M  was  good  enough., 

^  J.  If 
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3.  If  A.  lets  to  B.  and  B.  lets  to  C.  to  try  the  title,  the  confef-  Thi*  wfc 
Son  of  the  leafe,  entry,  and  oufter,  extends  only  to  the  leafe  made  t^Jtocoa- 
•to  C.  and  not  to  that  to  B.  Per  Hale.     Vent.  248.   Mich.  Msa&ual 
2c  Car.  2.  B.  R.  Anon.  mryupw 

a  leafe  which 
h  the  title,  but  per  Cur.  it  fhall  be  intended  that  they  entered  till  the  contrary  be  proved  of  the  other 
part.     Sid.  223.  pi.  12.  Mich.  16  Car.  2.  B.  R.    Langhorne  v.  Merry. 

4.  Where  the  defendant  in  ejecJmcnt  appears,  and  eonfejfes  leafe > 
entry,  and  oufler,  that  {hall  be  fufficient  to  prove  an  a&ual  entry  in 
any  cafe  where  an  a£tual  entry  is  required  *,  and  fo  Scroggs  faid 
it  was  always  held  by  Ch.  J.  Hale,  becaufe  it  (hall  be  tak?n  an 
entry  to  all  intents.  Freem.  Rep.  468.  pi.  643.  Trin.  1678. 
Winch  v.  Huddlefton. 

5.  In  an  ejeftment,  where  there  are  divers  defendants  which  are  2Vent.  195. 
to  confefs  leafe,  entry,  and  oufter  5  if  every  one  do  not  appear  JrJJ*  *  ^# 
at  the  trial,  the  plaintiff  cannot  proceed  againft  the  reft,  but  muft  b.  Fagg  v." 
be  nonfuk.     Vent.  355.  Trin.  33  Car.  2.  B.  R.  Roberts,  S. 

6.  For  not  appearing  at  the  trial  to  confefs  leafe,  entry,  and  P'!?lcofJ* 
oufter,  there  was  judgment  againft  the  cafual  cjeftor,  but  fet  ofide,  defendanti. 
becaufe  no  bail  was  filed.     2  Show.  201.  Pafchu  34  Car.  2.  B.  R. 

Honor  v.  Gale. 

7.  Where  an  entry  is  required,  and  even  neceflary,  the  confef- 
ton  of  leafe,  entry,  and  oufter,  does  fupply  it  (though  no  atlual 
entry).  Per  Scroggs  Ch.  J.  who  faid  it  was  the  opinion  of  all  the 
judges.  Show*  201,  pi.  204.  Pafch.  35  Car.  2.  B.  R.  Honor 
v.  Gale. 

8.  Eyres  J.  much  doubted  whether  the  rules  of  confeffing  leafef 
entry,  and  oufter,  be  good  in  an  inferior  court,  but  they  fhould 
proceed  the  ancient  way.  Cumb.  208.  Trin.  5  W.  &  M.  in 
B.  R.  Anon. 

9.  Eje&ment  for  two  mefluages,  two  gardens,  70  acres  of 
land,  15  of  meadow,  and  30  of  pafture,  inD.  The  plaintiff  de- 
livered declarations  to  two  tenants  only,  and  as  to  the  lands  in 
their  poffeflion,  the  defendant  entered  into  the  common  rule,  but 
becaufe  he  had  made  (everal  fmall  purchafes  in  that  parifh,  and 
the  plaintiff  claimed  only  20  acres  lately  granted  to  him  by  leafe 
from  the  bifliop  of  Gloucefter ;  therefore  he  moved  by  his  coun- 
fel,  that  the  plaintiff  might  give  a  note  in  writing  before  the  firft  day 
of  the  next  term,  what  lands  in  particular  be  claimed,  and  where 
fuch  lay,  and  in  whofe  pofleflion,  &c  or  otherwife  that  he  might 
not  proceed  to  trial  at  next  aflizes  ;  for,  defendant  not  knowing 
what  lands  plaintiff  would  claim,  could  not*  tell  what  purchafe 
deeds  to  produce  at  the  trial j  fed  non  allocatur.  4  Mod.  214. 
Pafch.  5  W.  &  M.  in  B.  R.     Gwvnn  v.  Pie. 

10.  In  ejecJment,  the  demife  by  tne  leffor  of  the  plaintiff  to  the 
plaintiff  was  laid  to  be  the  27 tb  of  April  1697,  which  time  was  not 
come  at  the  time  of  the  trial;  but  the  tenant  had  entered  into  the  com- 
mon rule  to  confefs  leafe,  entry,  and  oufter  /  and  the  Court  compelle4 
the  defendant  to  confefs  leafe,  entry,  and  oufter,  otherwife  the 
plaintiff  would  have  been  nonfuit,  and  then  he  would  have  had 
judgment  againft  the  cafual  eje&or;  although  it  was  obje&ed, 

Ee  4  that 
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that  the  plaintiff  could  not  have  judgment,  though  the  verdi& 

were  found  for  him.     Ruled,  by  the  Court  of  B.  R.  upon  a  trial 

at  bar.    Ld.  Raym.  Rep.  7283  729.  Anon,  cites  Mich.  8  WilL 

B.R. 

sfpf'ifr*  •"       1 1-  In  cafe  of  tenants  in  common,  there  mult  be  an  a&ual  oufter 

we  lnur%       of  one  by  the  other,  or  elfe  he  ihall  not  be  compelled  to  confefs 

only  upon      leafe,  entry,  and  oufter.  Per  Holt.  7  Mod.  30.  Trin.  1  Ann.  B.  R. 

another  a 

claming  <ml,   An°n' 

ms  tenant  in  common,  and  the  other  brings  an  eje&ment,  it  will  be  hard  to  enforce  the  •  defendant  who  hat 

done  nothing*  but  aa  tenant  in  common,  to  confer*  leafe,  entry,  and  oufter.     Per  Cur.  1»  Mod.  657* 

Hill.  13  W.  3*  in  cafe  of  Johnfon  ▼.  Allen. 
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12.  In  ejeffcment,  if  defendant  has  not  regular  notice  of  trial,  the 
way  is  not  to  confefs  leafe,  entry,  and  oufter,  but  to  oppofe  judg- 
ment againft  the  cafual  eje&or.  7  Mod.  118.  Mich*  x  Ann. 
B.  R.  Anon. 

13.  If  defendant  will  not  appear,  and  confefs  leafe,  entry,  and 
oufter,  the  courfe  is  to  call  him  and  his  attorney,  if  he  be  within 
the  rule,  and  then  to  call  the  plaintiff  himfelf  and  nonfuit  him, 
and  then  upon  return  of  the  poftea  judgment  will  be  given  againft 
the  cafual  eje&or;  and  the  mafter  will  tax  cofts  upon  the  rule  for 
confeffing  leafe,  entry,  and  oufter ;  and  if  thefe  are  demanded  of 
the  defendant  and  not  paid,  the  Court  on  affidavit  will  grant  an  at* 
tachmenu  i  Salk.  259.  pi,  14*  Trin.  2  Ann.  B,  R.  Turner  v. 
Barnaby* 

If  plaintiff  14.  In  eje&ment  againft  feveral,  if  fome  confefs  leafe,  entry,  and 

jhcws  title,  oufler,  and  others  do  not,  the  plaintiff  may  go  on  as  to  the  former, 

cover\hcC  anc*  be' nonfuit  as  to  the  latter;  but  the  caufe  of  the  nonfuit  muft 

whoicagainft  be  exprefled  in  the  record,  viz.  becaufe  thofe  defendants  would. 

the  other  $  not  confefs  leafe,  &c.  and  on  the  return  of  the  poftea  the  Court 

ch.  \°.  12  would  be  informed  what  lands  were  in  the  poffeffion  of  thofe  dc- 

Mod.  655.  fendants,  that  the  judgment  might  be  entered  againft  the  cafual 

— I[onf  -  eje&or  as  to  them.     2  Salk.  456.  pi.  6.  Pafch.  4  Ann.  B.  R. 

con  feis  leafe,    A  -on 

entry,  and     Greeves  v.  Roll. 

oufler,  for  a s  • 

much  of  the  prmifes  as  are  in  bis  fcj/cflicn  f  the  jury  fliall  inquire  aga>nft  him  alone  for  fo  much,  and  iftkt 
titer  ivi/I  not  appear,  or  not  confVfs,  fce.  there  fhall  bo  judgment  for  fo  much  of  the  premifes  as  are  in 
bis  poifeifion ;  judgment  againft  the  cafual  ejelUrj  per  Holt  Ch.  J.  la  Mod,  656.  Hill.  13  W.  3. 
in  cafe  of  Grce  v.  Roll.— — C.  brought  an  ejectment  againft  5.  F.  and  G*  F.  appeared^  and  eenfjftl 
leafe,  entry,  and  oufter  ;  S.  and  G.  did  not  appear,  nor  confefs  leafe,  entry,  and  oufter  j  upon  which, 
by  the  direction  of  Holt  Ch.  J.  at  the  fummer  affixes  at  Horrtvam  in  Suflex,  12.  W.  3.  a  vtrdift  mai 
liven  by  the  jury  for  the  plaint  ff againft  F.  generally  ;  and  verdict  was  jjiven  againft  the  plaintirT  for  S. 
and  G.  and  inunrfement  was  made  upon  the  poftea  that  this  verdift  was  forS.  and  G,  becaufe  they  did 
Hot  appear  and  confefs  leafe,  entry,  and  ouiter ;  and  for  this  reafon  that  they  fhould  not  have' cofts  Jgainrc 
the  plaintirT,  and  that  the  plaintiff  fhould  have  judgment  againft  the  cafual  ejc&or  for  fuch  lands  as  wtrt 
in  the  poflcflion  of  S.  and  G.     Lord  Raym.  Rep.  729.     Claxmore  v.  Searie  U  al\ 

For  more  of  Eje&ment  in  general,  fee  other  proper  titles* 


; 
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(A)    In  what  Cafes  an  Elcdion  is  given  by  Law.      *>i.  7*s< 

[1.  TF  A.  feifed  in  fee  of  100  acres,  enfeoffs  B.  of  18  of  the  100  £*** 

\  acres  (without  ajjigning  which  or  the    ioo  acres  he  en-  Bullock*. 

feoffed  him  of)  to  hold  to  B.  and  his  heirs  at  election  of  B.  and  his  ®u£ct*» 

heirs  when  he  pleafe  ;  this  is  a  void  feoffment  fo  that  this  cannot  be  jJaged.-! 

*made  good  by  any  ele&ion,  becaufe  a  livery  cannot  operate  infu-  And.  n. 

turo,  but  ought  to  pafs  the  freehold  prefently  or  never,  and  there-  *hzt'sd'C* 

fore  the  feoffment  void.     Dy.  11  Eliz.  281.  19.  adjudged.]  BendiTiiil 

pi.  206.  S.  C.  adjudged  —  S.  C.  cited  per  Curiam,  2  Rep.  36.  b.  Hob.  174  cites  S-  C. 

•C3S8J 
2.  If  a  common  perfon  grants  to  the  mayor  andburgefies  of  C.  BUt|ffuc^ 
the  moiety  of  a  yard  land  in  a  great  wafte  without  certainty  in  what  grant  be 
part  of  the  wafte  they  (hould  have  the  fame,  or  the  fpecial  name  made  by  tbe 
of  the  land,  or  how  it  was  bounded,  or  without  any  certain  de-  ui^riy  void 
fcription  of  it,  fo  as  the  fame  ought  to  be  reduced  to. certainty  for  the  ua- 
byeJe&ion,  the  corporation  muft  not  make  their  eledtion  by  at-  certainty. 
torney,  but  after  they  are  refolved  upon  the  land  they  mujl  make  a  i/th^Ong 
fpecial  warrant  of  attorney >,  reciting  the  grant  to  them,  and  in  what  grants  120 
part  of  the  faid  wafte  their  grant  fhould  take  effect,  eaft,  weft,  &c.  or  acr**  ?f  Wt 
bybuttals,   toV.  according  to  which  dire&ion  the  attorney  is  to  wYthe^A 
enter,  &c.    Le,  30.  pi.  36.  Trin*  27  Eliz.  B.  R.  in  Sir  Walter  quod  dam- 
Hungerford's  cafe,  *um  re: 

&  turns,  that 

it  i'  not  to  his  damage,  and  that  the  wafte  contains  300  acre',  there  nothing  paflcs,  for  it  is  uncertain 
which  ]xo  acres  were  intended*  and  the  party  {hail  not  have  any  election  againft  the  king:  all  which  wat 
•greed  upon  evidence  10  the  jory.     Noy,  29.  Brand  v.  Todd.  12  Rep.  86.  Trin.  9  Jac.  in  tht 

Court  of  Wards  i»  Stoclcdaleacaie,  S.  P. 

2.  Sir  R.  H.  bargains  and  fells  to  three  perfons  fever al  manors •,  2  And.  20*. 
(which  are  part  in  demefnes,  part  copyhold,  and  part  in  leafe  for  years  Pj* 1 9-S*  Ci 
with  rents  referred)  and  the  reverftons  and  remainder  of  them  with  ^a  JS^A 
all  rent  referved  habend*  to  them  and  their  afftgns  after  the  death  of  by  t»e  death 
Sir  R.  H.  for  17  years,  faV.     Afterwards  Sir  R.  H.  covenants  to  °£SirR.H. 
Jlandfeifed  of  the  premifes  to  the  ufeof  himfelf  for  life,  and  to  the  heirs  to^lke  the 
of  his  tidy,  and  dies  ;  no  attornment  is  made  to  the  bargainees*  •  Re-  land  in  leafe 
iolved,  wfi  bargainees  have  an  ele&ion  to  take  this  as  a  demife  at  b*  att?™T 
the  common  law  or  by  bargain  and  fale  by  27  H.  8.  without  at-  tennined, 
tornment  5  and  though  the  leffees  or  bargainees  have  entered  gene-  yet  now  they 
rally,  yet  their  election  remains  to  them  ftill  notwithftanding  the  ^a,lm^e^ 
death  of  the  leffor  and  the  alteration  of  the  eftate  by  the  fecond  in-  i>oph  95* 
denture >  for  they  had  an  interc ft  in  them  prefently.  2.  Rep.  35.  b.  pi-  *•  s.  c* 

36.  a. 
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&  s.  P.        36.  a.  Pafch.  37  Eliz.  in  the  Court  of  Wards.    Sir  Rowl.  Hat- 

held  accor-     warci's  cafe 
dingly  by        Wara  S  caie" 

Popham  and  Anderfrn,  and  therefore  if  the  bargainees  after  Sir  R.'s  death  woold  eie6  to  take  it  by  way 
of  bargain  and  fa!e,  they  fliall  have  all  the  reverfions,remainders,  rents,  andfervicet,  aswel;  as  the  land  in 
pofle/Tion,  executed  to  them  by  the  ftatute  of  ufes ;  and  of  the  fame  opinion  were  all  the  juftices  in  Trio, 
term  following  upon  their  meeting  at  Serjeant1  $  Inn  for  another  great  caufe.— •  Hob.  159.  S.  C.  cited 
by  Hobart  Ch.  J.  a<  refolded.  Lutw.  803.  Trin.  10  W.  3.  S.  C.  cited  by  Powel  J.  that  wfaa 

jrs  e/effioa  is  toujrftd  with  an  tmterefitJucb  elt&Lti  is  dejcendible. 

4.  If  the  tenant  in  focage  holds  by  fealty  and  10/.  or  a  pair  of 
gilt  fpurs,  if  the  heir  be  not,  fo  foon  as  conveniently  he  may,  ail 
circumftances  confidered,  after  the  death  of  his  anceftor,  ready  upon 
the  land  to  pay  his  relief  the  lord  may  diftrain  for  which  of  them 
he  will %,  for  upon  default  of  the  tenant,  the  eletHon  is  given  to  the 
lord.     2  Roll*  Abr.  5 19.  Tenure  (L),  pi.  7.  cites  Co.  Litt.  91. 


C  359  ]  (A*  2)     Rules  and  Notes,  as  to  Eledion. 

* 

I.  IF  your  aEl  may  work  twet  ways,  both  ariftng  out  of  your  intereft, 
•*  election  is  given  to  the  patient,  to  ufe  it  either  way,  but  not 
both  ways  to  one  entire  thing  and  one  entire  act.  Hob.  159.  cities 
2  Rep.  35-37  EHz«  Sir  Rowland  Hey  ward's  cafe. 

2.  If  the  act  will  work  two  ways,  the  one  by  an  intereft,  and  the 
other  by  authority  or  power,  and  the  act  be  indifferent,  the  law  will 
attribute  it  to  the  intereft  and  not  to  the  authority.  Hob.  159. 
in  pi.  193.  Mich.  10  Jac. 

3.  But  where  interejl  and  authority  meet,  if  the  party  declares 
clearly  that  his  will  is  that  this  act  fhall  take  effect  by  his  autho- 
rity or  power,  there  it  {hall  prevail  againft  the  intereft,  for  modus 
&  conventio  vincunt  legem.     Hob.  1 60. 

4.  And  though  the  party  doth  not  make  an  exprefs  declaration, 
yet  if  his  act  do  import  a  necefiity  to  work  by  his  power,  or 
clfe  to  be  wholly  void,  the  benignity  of  the  law  will  give  way 
to  effect  the  meaning  of  the  party.  Hob,  160.  in  cafe  of  Colt  v. 
Glover. 

5.  When  election  creates  the  intereft,  nothing  pajfes  till  elec- 
tion, fo  where  no  election  can  be,  no  intereft  can  arife.  Hob*  17.4* 
HilL  i  %  Jac.  in  cafe  of  Stukely  v.  Butler, 


(B)     Who  fhall  have  it.' 


[ 


I.  1  F  a  man  leafes  land  for  years,  referving  weekly  nine  quarters  if 
*  wheat,  or  the  value  thereof,  as  it  fhall  then  be  fold  in  the 
market  of  W.  if  the  leffee  pays  neither  of  thefe  at  die  time  ap- 
pointed, the  leflbr  may  have  his  action  at  his  election  for  the 
wheat  only,  or  for  the  value  only,  for  though  the  leffee  might 
have  paid  any  of  them  at  his  election  at  the  day,  yet  after  the 
day  the  law  gives  the  election  to  the  leflbr.  Tr.  3  Ja.  B.  R.  be* 
tween  Lord  D^nny  and  Parnell,  adjudged.] 

f  2.  tf 
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[2.  If  a  man  bargains  and' fells  300  cords  of  wood  out  of  hit  woods  Mo.  691. 

to  another  and  his  afligns,  to  be  perceived  by  the  appointment  of  the  wa*5a5  *d 

bargainor,  if  the  bargainor  does  not  affign  it  within  a  convenient  Baflet,S.C. 

time  after  requeft  made  by  the  bargainee  or  his  grantee,  they  may  but  s.  p. 

take  it  without  appointment.     Co.  5.   Palmer,  24.  b.  refolved.  ^-"nLar 

P.  43  El.  B.  R.]  LLcSSHbI 

819*  pi.  14* 

Bafiet  v.  Maynard,  S.  C.  adjudged  for  the  aifignee  of  the  bargainee  ;  for  the  bargainee  had  an  intereft 

before  the  appointment  by  the  bargainor,  which  intereft  he  may  afiign. Noy,  32.   Baflet  v. 

Baynard,  S.  C.  but  not  clearly  icported.  S.  C.  cited  To.  276.  that  there  is  no  diverfiry  where 

thewpod'u  to  be  taken  per  *.jum9  orpervifum  &  alloc ationem 5  tor  in  both  cafes  upon  requeft  made  and 
refufti  the  party  may  take  them  without  view  or  delivery. 

3.  When  a  thing  is  granted,  or  concludes  conditionally,  as  20  s. 
per  ann.  or  a  robe  price  20  s.  to  be  paid  at  fuch  a  day,  there  at  the 
day  the  debtor  may  pay  the  one  or  the  other  at  his  ele&ion $  but 
if  he  does  not  pay  at  the  day,  the  creditor,  or  the  grantee,  after 
the  day,  has  ele£tion  to  demand  the  one  or  the  other;  per 
Catefby,  quod  Moyle  and  Littleton  J.  concefierunt.  Br.  Dette,  [  360  ] 
pi.  112.  cites  9  £.  4.  36. 

4.  A  man  has  three  daughters^  and  covenants  with  J.  S.  that  he  Dal.  73. 
Iball  have  the  difpofttion  in  marriage  of  one  of  them  ,  the  eleftion  is  P1,  55*  S»C. 
in  the  father  of  which  of  the  daughters  the  other  fliall  have  the  verbis, 
marriage,  and  he  is  not  to  deliver  the  daughter  till  requeft ;  but 

upon  requeft  he  is  to  deliver  the  daughter  to  J.  S.  otherwife  he  ♦ 
cannot  have  the  effeft  of  the  covenant $  held  by  all  the  juftices. 
Mo.  72.  pi..  197.  Trin.  6  Eliz. 

5.  If  A.  grants  1000  cords  of  wood  to  J.  S.  to  be  taken  at  the  elec-  S.C.  cited 
Hon  of  J.  S.  and  the  grantor  or  a  ftranger  cuts  any  trees,  J.  S.  the  T^  ***• 
grantee  cannot  take  them,  but  mult  fupply  his  grant  out  of  the  Car.a.B.R. 
reGdue.     5  Rep.  25.  a.  Pafch.  43  Eliz.  B.  R.  the  fecond  Refo-  »  cafcof 
lution  in  Sir  Tho.  Palmer's  Cafe.  v,  j*!^1 

where  the 
cafe  was  that  A.  covenanted  with  J.  S.  that  J.  S«  would  elee)  ao  of  the  beft  trees  out  of  his  wood  to  be 
taken  within  1 1  years;  and  the  breach  was  aiTigned,  that  the  defendant  had  cut  trees  within  the  time  ; 
upon  which  it  was  demurred  and  relied  upon  the  fecond  refolution  in  5  Rep%  Sir  Thomas  Palmer' •  cafe. 
But  here  the  Court  were  of  opinion  for  the  plaintiff,  for  by  the  covenant  he  has  1 1  years  time  to 
cleft,  and  by  cutting  any  tiees  in  the  mean  time,  the  latitude  of  his  election  is  abridged.  And  Hale 
faid  that  the  cafe  in  5  Rep.  there  if  the  grantee  can  have  the  number  of  his  cords  of  wood,  he  has  the 
efleft  of  his  grant  j  but  treei  differ  in  value  exceedingly  from  each  other. 

6.  Note,  as  to  ele&ions  thefe  diverfties  following ;  ift,  When  *Rep-  it* 
nothing  pajfes  to  the  feoffee  or  grantee  before  eleclion  to  have  the  one  yj£*\7 
thing  or  the  other,  the  ele&ion  ought  to  be  made  in  the  life  of  Eiir.  in  the 
the  parties,  and  the  heir  or  executor  cannot  make  eleclion.     But  when  Court  °f 
an  eftatesor  intereft*  pajfes  immediately  to   the   feoffee,  donee,  or  si*Row!!in4 
grantee,  there  election  may  be  made  by  them*  or  by  their  heirs  Heyward's 
or  executors.    Co.  titt.  14c.  af  fafc> s:  p* 

^**  in  a  nota  by 

the  reporter. 

7.  idly,  When  one  and  the  fame  thing  pajfes  to  the  donee  or  grantee^  a  Rep.  37* 
and  the  donee  or  grantee  has  eleclion  in  what  manner  or  degree  he  ••  s«  p* 
will  take  this,  there  the  intereft  pafies  immediately,  and  the  party, 

his  heirs  or  executors,  may  make  election  when  they  will.    Co. 
I4ttt  145.  a. 
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%  Rep.  37.  8.  3dly,  When  election  is  jrwn  tofevtral  perfons,  there  the  firft 

*•  s.  P.  ele&ion  made  by   any  of  the  perfons  (hall  ftand.    Co.  Litt. 
145.  a. 

•  a  Rep.  9.  4thly,  In  cafe  an  eleBicn  be  given  of  two  fever  at  things,  at 
37.  a.  S.  P.  wavs  he  whicb  is  the  firft  agent,  and  which  ought  to  da  the  firft 
*$.  bf  L.  5  *#»  ,/W/  ^v*  *&*  election.  As  if  a  man  grants  a  rent  of  20  /•  or  a 
f.  4.  6.  b,  robe  to  one  and  to  his  heirs,  the  grantor  (hall  have  the  ele£Hon  } 

a  EJiw       ^or  ^e  *s  ^  ^r^  a6cn*  ty  payment  of  the  one,  or  delivery  of  the 

37.  and  zx    other.     So  if  a  man  makes  a  leafs  rendering  a  rent  or  a  robe,  the 

Aff.  p).  8.     kflee  (hall  have  ele&ion,  caufa  qua  fupra,  and  with  this  agree 

2  £Ait.  Ut.    *ke  books  in  the  *  margin.     But  jf  I  give  unto  you  *w  ofms  horfes 

Affife,  175,  *V*  myflable,  there  you  (hall  have  the  ele&ion,  for  you  (hall  be  firft 

43  E«  3«       agent  by  taking  or  feizure  of  one  of  them.     And  if  one  grant  to 

104.  *"*      another  20  loads  of  hazil  or  20  loads  of  maple  to  be  taken  in  his 

wood  of  D.  there  the  grantee  (hall  have  ele&ion,  for  he  ought  to 

do  the  firft  ad,  viz.  to  fell  and  take  the  fame.     Co.  Litt.  145.  b. 

a  Rep.  37.         10.  5thly,  "When  the  thing  granted  is  of  things  annual,  and  are 

*•   '    #       to  have  continuance,  there  the  ele&ion  remains  to  the  grantor  (in 

cafe  where  the  law  gives  to  him  election)  as  well  after  the  day  as 

before,  otherwife  it  is  when  the  things  arc  to  be  performed  umca 

vice;  and  therefore  if  1  grant  to  another  for  life  an  annuity  or  a  robe 

at  thefeafl  of  Eafler,  and  both  are  behind,  the  grantee  ought  to  bring 

C361  2    &'J  ******  of  annuity  in  the  disjunQive  ;  for  if  he  brings  his  writ  erf 

annuity  for  one  only,  and  recovers,  this  judgment  (hall  determine 

his  ek£Hon  for  ever  5  for  he  (hall  never  have  a  writ  of  annuity 

afterwards,  but  a  fcire  facias  upon  the  faid  judgment.     Which 

iuMtrf.      reafon  Fitzherbert  in  his  Natura  Brevium  not  ohferving,  held  an 

*jtwF-N*     opinion  to  the  contrary.     But  if  I  contratl  with  you  ta  pay  unto  you 

•  ***•  K  )  20  /.  or  a  rote  at  the  feaft  of  Eqftcr,  after  thefeafi  you  nuiy  bring  an 

aff ion. of  debt  fir  the  one  or  for  the  other.     Co.  Litt.  145.  a. 

•  Rep.  37.  11.  6thly,  The  feoffee  by  his  atl  and  wrong  may  lofe  his  eleflion, 
b.  S.  P.       an(j  gjve  the  fame  to  the  feoffor  \  as  if  one  infeoffs  another  of  two 

acres,  to  have  and  to  hold  the  one  for  life,  and  the  other  in  tail,  and  he 
before  election  makes  a  feoffment  of  both,  in  this  cafe  the  feoflbr  (hall 
'enter  into  which  of  them  he  will  for  the  aft  and  wrong  of  the 
feoffee.     Co.  Litt.  145.  a. 

42.  Ifn  man  gives  to  another  the  beft  horfe  in  hisfiable,  the  do- 
nor here  (hall  have  the  elettion.  In  cafe  of  a  heriot,  the  fame  is 
to  the  beft  bead,  here  he  who  is  to  have  the  benefit  of  the 
fame,  is  to  have  the  election,  and  that  (hall  be  faid  to  be  the 
beft,  which  he  thinks  to  be  the  beft.  Per  Fleming  Ch.  J.  2  Bulft. 
9.  Mich.   1  o  Jac.  in  cafe  of  Billingfly  v.  Hornby. 

1 3.  If  afale  be  of  500  Jlach  of  wood  out  of  700,  the  buyer  in  this 
cafe  may  choofe  ;  but  if  it  be  of  500  to  be  fet  out  by  the  feller, 
the  fetting  out  would  be  a  condition  precedent-, per  Cur.  7  Mod.  88* 
Mich.  1  Ann.  B.  R.  in  cafe  of  Grips  v.  Ingledew. 

14.  A  man  ow£s  money  by  bond,  and  alfo  by  award,  fuppofe  20  L 
by  each,  and  he  pays  one  20  1.  it  (hall  be  upon  which  of  both  he 
pleafes  j  for  he,  and  not  the  receivers,  is  the  firft  agent.  Quaere.' 
7  Mod.  123.  Hill.  1  Ann.  B.  R.  Stracy  v.  Saunders. 


t 
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(C)     Who  may  cleft,  [and  when.] 

I.  |F  a  man  levies  zjine  come  deo  que  il  ad  fe  fon  done  ^ia  Mo  w». 

*   £00^  a/w/  100  acres  of  land  in  Z).  where  he  bath  there  an  houfe  Sr  *«7p« 

W  118  arr/x,  the  conufee  may  eie£t  which  100  acres  he  will  have,  per  Curiam* 

for  the  ele&ion  is  given  to  him  by  the  fine.     M.  37  El.  B.  R.  —  D.  **<>• 

between  Morris  and  Leves at,  agreed.]  i.r^citw 

S.  P.  ruled  m  the  Court  of  Wards,  si  Bits,  in  the  cafe  of  Evans  v.  Mfcton.  1  Mo.  84.  S.  P. 

accordingly  by  Wefton,  but  Dyer  denied  this  cafe,  and  vouched  12  H.  7.  and  the  cafe  of.  the  manor  of 
Soar  for  his  purpofe,  which  wjs  proved  according  to  the  intention  of  the  party  by  circiimftancet;  but 
Wefton  put  this  diverfity,  that  if  lefTee  for  life  be»of  100  acres,  and  the  leflbr  grants  the  reversion 
of  10  of  those* acres  by  fine,  the  grantee  /hall  compel  the  kflee  to  attorn  for  which  20  acres  he 
oJeafes  by  quid  juris  clamat ;  but  if  the  grant  be  by  deed,  then  it  is  in  the  ieflee's  election  to  attorn  for 

which  20  acres  .the  leffce  pleafes. —Mo.  602.  pi.  832.  Hill.  41  Eli*.  C.  B.  Marlhall  v.  Marfhatt 

adjudged,  that  where  a  fine  wis  levied  of  five  yard  land,  with  a  provifo,  that  if,  the  feme  furvived  her 
baron  Jhe  Jfcould  have  a  yard  and  half  thereof  for  her  life  without  shewing  what  certainly,  after  the 
baron's  death,  Jhe  being  cefty  que  ufe,  ihall  have  election*  - 

9 

[2.  But  in  the  faid  Cafe,  if  the  conufee  renders  it  back  to  the  co- 
nufor for  certain  years,  the  conufor  hath  the  eleftion  given  him 
which  100  acres  he  will  have,  and  he  may  ele£t.  M.  37  EL 
B.  R.  between  Morris  and  Levesat,  per  Curiam.] 

[3.  If  a  man  gives  two  acres  to  one,  to  hold  one  for  life  the  other 
in  fee,  the  donee  hath  eledion.    Com.  Renegar  and  Fog.  6.  b.  J 

[4.  If  a  man  levies  a  fine  come  ceo,  &c.  of  an  houfe  and  100  [  362  J 
acres  of  land  in  D*  f  where  he  hath  there  118  acres)  and  the  conu- 
fee renders  to  the  conufor  for  100  years,  and  after  the  conufor  dies,  his 
executor  may  eleft  which  of  the  1 00  acres  he  will  have,  becaufe 
this  was  a  thing  in  intereft  in  the  teftator.  M.  37  El.  B.  be- 
tween Morris  and  Levesat,  agreed  per  Curiam.] 

[  5.  If  a  man  gives  one  of  his  horfes  to  A.  and  B.  and  after  Am 
dies,  yet  B.  may  eled,  becaufe  this  was  a  thing  in  intereft  in  them, 
and  no  exprefs  ele£tion  limited.  Mich.  37  El.  B.  between 
Morris  and  Leves  ay,  per  Curiam.]  *  -  _*_  -^ 

[6.  But  if  a  man  gives  one  of  his  horfes  to  be  elefled  by  A.  and  B.    Fol.  "26. 
if  A.  dies  before  election,  B.  cannot  eleft.     M.  37  El.  B.  between        ~»     -* 
Morris  and  Levesat,  per  Curiam.] 

7.  In  cafe  of  two  grantees,  thefrft  named  fhall  have  ele&ion. 
$lo.  85.  in  pi.  215.  Pafch.  7  Eliz.  C.  B. 

8.  Feoffment  of  a  houfe  and  17  acres  of  land,  parcel  of  a  wafle,  Bendl.  148. 
the  feoffee,  and  not  his  heirs,  muft  make  his  ele&ion,  or  elfe  the  ^judged!0* 

grant  is  void.    Hob.  174.  cites  D.  281.  10  Eliz.  Bullock's  cafe.  Mo. 

81.  pi. 215. 

Bullock  v.  Burdet,  S.  C.  adjudged.  And.  11.  pi.  24.  S.  C.  agreed  that  the  election  by  the  htig 

was  not  good.  S.  C.  cited  1  Rep.  36.  b.  per  Curiam. 

9.  Upon  e/fates  executed  to  ufes  of  a  thing  uncertain,  the  Court 
thought  that  the  eleftion  ought  to  be  made  by  the  feoffee  or  co- 
'nufee  to  the  ufe,  and  this  as  well  fmce  the  27  H.  8.  as  before  \ 
becaufe  ele&ions  being  given  to  the  grantees  for  their  benefit, 
the  feoffee  before  the  27  H;  8.  was  the  fole  party  who  was 
intended  to  be  benefited  by  the  grant'in  judgment  of  the  common 

law, 
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law,  and  ceftuy  que  ufe  had  no  intereft  but  fuch  as  the  Chancery 
allowed  in  confeience,  and  now  fince  27  iL  8.  ccftuy  que  ufe  has 
the  pofleffion  in  fuch  quality  and  form  as  he  had  the  ufe,  and  if 
he  had  not  the  ufe  till  election*  he  fltall  not  have  the  pofleffion 
till  election,  and  if  the  election  wa$  not  incident  to  his  ufe  before 
27  H.  8.  it  is  not  given  to  his  pofleffion  fince  27  H.  8.  Qut  quaere, 
for  in  the  principal  cafe  the  election  is  limited  to  the  ufe,  and  fo 
that  the  pofleffion  of  all  pafles  to  the  feoffees,  and  the  ufe  is  diftri- 
butory  by  election,  and  therefore  \\feems  teafinablt  that  be,  who  is 
to  take  the  ufe,  is  to  make  the  ele&itm*  Mo.  102.  pi.  247.  Mich. 
16  &  17  Eliz.  in  Calthrop's  cafe.  ' 

10.  Sir  T.  S.  was  feifed  of  d  manor,  and  aliened  the  manor,  ex- 
cept one  chfe,  parcel  of  the  faid  manor ,  called  JV.  and  there  were 
two  clofes,  parcel  of  the  faid  manor,  called  N.  the  one  containing 
nine  acres,  the  other  three  acres.  The  Court  held,  that  the  alienee 
fhould  not  chufe  which  of  the  faid  clofes  he  would  have,  but  the 
alienor  or  feoffor  (hould  have  the  election  which  of  the  faid  clofes 
fhould  pafs.  Le.  268.  pi.  360.  20  Eliz.  C.  B.  Sir  Thomas  Lee's 
cafe. 

ii.  If  a  man  devifes  two  acres  of  /and  out  of  four  acres  lying  to- 
gether, thedevifee  (hall  have  election.  D.  280.  b.  Marg.  pi.  17, 
cites  40  Eliz.     Marfhal's  cafe. 

12.  If  a  mzn  fells  trees  growing  upqm  his  land,  excepting  fix 
cats,  the  exceptor  is  to  have  the  election,  and  if  there  be  a  time 
limited,  he  muft  do  it  during  fuch  time,  but  if  he  flip  the  time/ 
jthen  the  other  (hall  elect ;  but  where  no  time  is  limited,  and  ven- 
dor does  not  fleet  which  he  will  have  left  Handing,  it  is  doubtful 
if  the  other  may  etect ;  but  it  is  clear,  tjiat  if  the  grantee  requefh 
vendor  to  make  his  election,  and  vendor  refufes  to  eUEt,  the  vendee 
(hall  elect,  leaving  the  number  of  trees  excepted  for  the  vendor  \ 
but  where  no  requeil  is,  nor  time  limited,  it  is  doubtful  if  vendee 
may  do  fo )  agreed  by  the  juftices.  2  Built*  7.  Mich.  10  Jac. 
in  cafe  of  Billingflcy  v.  Herfey. 

£167  1  x3#  ^"  ^afes  t0  B»  40  acres,  parcel  of  60,  smd  before  B,  males  his 
*  *  eleclion  J?,  dies  ;  and  the  queftion  was.  whether  this  leafe  was  not 
void  by  the  death  of  B.  or  whether  his  executor  might  make  his 
/election  ?  The  Court  held,  that  an  election  might  be  made  by 
the  executor,  and  di/lingui/hed  between  the  cafe  of  a  leafe  for  years 
and  a  feoffment ;  for  in  cafe  of  a  feoffment  it  Is  void,  becaufe  a 
livery  cannot  operate  in  futuro,  Freem.  Rep.  530.  pi.  713,  Mich. 
1680.     Jones  v.  Cherney. 

14.  Election  is  defcendible  or  not,  according  to  the  nature  of 
"     the  thing,  if   ijt  be  merely  perfonaj.  it  cannot   defcend-    Per 

Powel  J.    Lutw.  803.  Trin.  11  W.  3.  in  cafe  of  Eaftcourt  v, 
Weekes. 

15.  Where  an  eligible  ejlate  pafles,  the  heir  cannot  make  election, 
51s  feoffment  of  two  acres,  habend.  the  one  for  life,  and  the  other 
in  fee,  the  heir  (hall  not  make  election,  but  the  leffor  (hall  have* 
all.  Per  Doderidge  J.  2  Roll.  Rep.  485.  Mich*  22  Jac.  B.  &♦ 
\n  cafe  pf  Hurd  y.  Foy, 

II 
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(D)     What  fhall  be  faid  an  Eleftion. 

[l.  T  F  a  man  gives  two  acres  to  another,  to  hold  the  one  for  life, 
•*•  and  the  other  in  feey  and  the  donee  after  makes  a  feoffment 
of  one  acre,  this  is  an  election  to  have  the  fee  in  that.  Com* 
6.b.] 

[2.  If  a  man  leafes  two  acres  for  life,  the  remainder  of  one  acre 
in  fee,  and  after  licences  Jhe  ieffee  to  cut  trees  in  one  acre,  this 
is  an  ele&ion  that  he  {hall  have  the  fee  in  the  other  acre.  Com. 
6.V) 

2*  Devifc  was  that  he  fee  A.  well  provided  for9  or  elfe  give  her 
20/.  A.  Jived  with  the  devifee  two  years,  and  then  went  away ; 
his  keeping  A.  two  years  is  an  election.  Palm.  76.  Hill.  17  Jac. 
B.  R.    Shaw's  cafe. 

4.  A  refervation  was  of  money  or  turkeys  on  a  leafe  for  years, 
Ujfors  bringing  an  aBion  for  the  money  is  an  election.  Lutw.  65  5* 
Mich.  9  W.  3.  Lettcn  v.  Winnet 


(E)     Where  the  Election  fhall  be  perpetual, 
[Or  is  determined  or  not.] 

£l»  I F  a  man  delivers  obligation  to  A.  to  the  ufeof  B.  and  B.  when   sRep.aff.b, 

**  he  hears  of  itrefufesit,  he  cannot  after  by  agreement  make  St  £'  *c~ 
this  a  good  deed,  for  the  refufal  is  peremptory.     H.  5  Ja.  B.  per  ^[curiam, 

Curiam.]  but  fays, 

that  perhaps 
in  fuch  cafe  the  obligor,  in  a&ion  brought  upon  this  obligation,  cannot  plead  non  eft  fa&um,  becaufe 
it  was  once  his  deed,  and  cites  Bendl.  75.  in  Tawe's  cafe,  and  D,   1  Eliz.  fbl.  167.    ' 

[3*4] 

2.  Trefpafs  quare  vi  &  armis  arbores  fuccidit,  the  defendant  Br.Reiation, 
faid,  that  the  plaintiff  fold  to  him  all  his  wood  in  fuch  a  vill,  except  g1"  g  ^es 
40  of  the  beft  oaks,  to  be  abated  in  two  years  >  and  faid  that  he  came  to  cording»y.— 
abate  them*  and  warned  the  vendor  to  chufe  his.  oaks,  and  he  would  not \  s-  c«  citcd 
by  which  the  defendant,  when  he  could  no  longer  ftay,  abated  the  ch.  T. 
trees,  except  the  40  oaks,  and  admitted  for  a  good  j unification.  Hob.  174. 
Br.  Refervation,  pi.  3.  cites  44  E.  3.  43.  and  favs» i0 

note  that  the 

Vendee  in  tfcis  cafe  had  no  property  till  election  or  default  made  by  the  vendor,  which  was  fuppjied  and 

made  certain  by  the  vendee,  and  yet  the  vendee  could  not  have  made  the  choice  in  default  of  the  ven- 

'  dor  till  the  time  incurred  fo  near  that  he  muft  needs,  and  that  mult  be  put  upon  judgment  of  jury  or 

the  Court  upon  fpecial  declaration  of  the  time,  and   number  of  the  tree^,  and  the  like. S.  C. 

cited  5  Rep.  25.  a.  and  fays,  that  the  iflue  was  taken  upon  the  rc;u:it,  which  cafe  Ld.  Coke  fays  it 
Mot  well  abridged  by.  Brook,  tit.  Reservation,  3.  for  there  he  has  *  omitted  die  requeft  j  but  fays,  that 
>'itzh.  tk»  Barre,  204.  has  abridged  it  truly. 

*  Brooke  fays  (ut  fupra)  that  vendee  warned  the  vendor  to  chufe  his  trees,  and  he  would  not* 

$.  If  a  man  grants  to  pay  to  me  10/.  at  Ckr'fmasy  or  to  attend 
*  upon  me  at  C&rj/lmasj  there  if  lie  does  not  do  the  or.s  nor  the  other, 

the 
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the  money  (hall  he  paid  afterwards,  8cc.  for  now  the  ele£Uon  i* 

determined ;  for  he  cannot  attend  at  Chriftmas  when  the  feaft  is 

pad,  therefore  then  the  fum  is  due,  and  it  (hall  be  paid,  &c.    Br. 

Dette,  pL  112.  cites  9  E.  4.  36. 
*eadl' !49*      4.  A  grant  is  made  by  a  biJbop>  ele&ion  cannot  be  made  by 
sc°  grantee  in  time  of  fucceffbr.    Mo.  86.  in  pL  215.  Pafch.  7  EUz* 

C.  B.    Bullock  v.  Burdet. 
i!i?6dgi?af        5*  Condition  of  a  bond  was  to  pay  20  line  or  30 /.  in  tnoney  toitbifi 
fet  v.9Baflcu  a  mont^  **  tkRurn*   The  obligee  niakes  no  cleftion  in  the  month*  Per 
S.  C.  tot.  Cur.  ele&ion  muft  be  made  within  the  month,  and  convenient 

time  allowed  for  provifion  of  one  of  the  things.  Mo.  241.  pL  377*- 

Mich.  29  Eliz.    Kernet's  cafe. 
*  *JP«  37*        6.  When  an  elc&ion  is  coupled  iirith  an  intereftf  fuch  ele&ion  is 

dtfcendible.    Per  Powel  J.  Lutw.  803.  Trin.  1 1  W.  3.  cites  Sit 

Rowland  Heywood's  cafe. 

7.  Grantor  cannot  by  his  own  a&  or  default  either  fubvertor 

derogate  from  bis  grant.     5  Rep.  24.  b.     Sir  Thomas  Palmer's 

cafe. 

In  what  cafek  grantee  has  ele&ion  to  make  it  a  rent  or  annuity, 
fee  tit.  SLnniXttVy  (F.  2)  what  (hall  determine  fuch  power  of 
ele&ion.    See  Ibid.  (F.  3). 

For  more  of  Ele&ion  in  general,  fee  other  proper  titles. 


emblements. 


(A)     Who  fhall  have  them. 

Cfo.E.460.  [1.   T  F  leffeeat  will  fows  the  land,  and  after  determines  his  will, 

prfc^10'  »   ^c  le^or  fliaU  have  ^c  corn*  ^0#  $•  Oi-and,  1 i<J.  agreed. 

38  Elf*.       Co.  Litt.  54.  b.  becaufe  he  lofes  his  rent.] 

■5.  R*  S.  C 

*  S.  P.  per  Popham,  to  which  Femer  agreed.  ■     CookMb.  190.  pi.  136.  S.  C.  St  S.  P.  per 

Popham.  ■  If  tenant  mt  <w\ll  lows  the  land,  and  then  dctermioet  hit  own  will,  be  cannot  beak 

-the  hedges  to  carry  the  com  away.    Vent.  an.  Trin.  14  Car.  2.  B.  R.  in  the  cafe  of  Penotf. 
Bridget. 

G3«5] 

nS^Es4c>"      ^  ^  tf  a  ccPJboUer  fa*****  viduitaU  fows  the  land,  and  after 
*  Ik  p*.      before  fevcraace  takes  hufband,  the  lord  (hall  have  the  corn,  be- 
to  caafe 
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eatlfeher  eftate  determines  by  her  own  a£t.     P.  38  EL    B*  R.  adjudged  by 
between  Oland  v.  Burdwick,  adjudged,     Co.  5,   116.    fame  £fencahmand 

Cafe.     Co.  Litt.  55.  b.J  "         cootradi- 

cente  Fen- 
ncr,  and  abfente  Gawdy.— —Gould il>.  pi.  189.  pi.  136.  S.  C  &  S.  P.  adjudged.  ■   Mo.  394. 

at.  512.  S.  C.  St  S.  P.  adjudged.. 1  Built.  213.  S."  C.  &  S.  P.  cited  per  Cur.  Pafch.  13  Jac. 

B.  R. 1  Inft.  81.  cites  S.  C. 

£3.  If  there  be  leffee  for  years,  upon  condition  that  if  he  does  Cm.  E.46U 
wafte,  or  fuch  like,  &c.  that  his  eftate  fhall  ceafe ;  if  he  fows  ££  ^  f* 
the  land,  and  after  does  wade,  the  leflbf  fhall  have  the  corn*  clench,  to 
P.  38  EL  B.  R.   held  by  Clinch.     Co.  c.  116.  b.   Co.  Litt.  which  Pop. 

M    li  nam  and 

55-  D.J  Feancr 

agreed.  If  he  commits  a  forfeiture,  the  letter  (hall  have  the  corn  ;  per  Popham.     Gould fl>.  189* 

pL  126.  in  S.  C.  Where  the  leflbr  enters  for  a  tort,  or  by  title  paramount,  or  by  Ji mi  tat  fan  of  the 

eftate,  the  leflbr  (hall  have  the  corn.     Cro.  E.  46!.  (bis)  in  the  cafe  of  Oland  v.  Burdwiclc. 
He  that  enters  for  conditl-.n  broken  is  by  relation  in  of  his  firft  eftate,  and  as  if  the  pofleiiion  had  never 
been  out  of  bim,  and  io  he  thaf  enters  fhall  have  the  emblements.    Arg.  and  to  this  opinion  the  Court 
feuned  to  incline*     a  Roll.  R.  468.  Mich.  27  Jac.  B.  R.     Nicholas  v.  Simmonds. 

[4.  [So"]  if  there  be  leffee  for  life,  upon  condition  thai  If  he  doth  ™  » l«*fc  ** 

fich  an  aft>  he  Jhall  have  it  but  for  two  yean,  and  he  fows  the  land,  jPj£  J£rt 

and  after  forfeits  the  condition,  by  which  his  eftate  for  two  years  upon  a  con* 

is  ended  before  the  feverance  of  the  corn,  he  fhall  not  have  the  corn,  *'*«on  the 

but  the  leflbr.     P.  38  El.  B.R.  by  two  againft  one.]  '  Jefflefr't 

performed  at  tbe  end  of  the  term,  to  have  it  for  life,  and  leffee  fows  the  land  the  laft  year/  but  performs 
not  the  condition,  per  2  J.  contra  one,  leflee  fhall  not  have  the  corn.  Cro.  E.  461.  (bis)  in  cafe  of 
Oland  v.  Burdwick.— —Gouldib.  189.  pi.  126.  S.  C.  Be  S.  P.  by  Fenner. 

[5.  So  if  leffee  for  years  or  life  fows  the  land,  and  after  furrenders  Cro.E.  461. 
before  feverance,  the  feoffor  foall  have  the  corn.     P.  38  EL  B.R.  $  o^/t? 

by  Popham  J  Burdwick.  * 

S.  P.  agreed  by  all. 

[6.  So  if  leflee  for  life  or  years  fows  the  land,  and  after  aliens  Cro.E.  461. 
in  fee  before  feverance,  the  leflbr  entering  for  a  forfeiture  fliall  $bi$)  s*  £• 
have  the  corn.     P.  38  El.  B.R.  per  Popham.]  oiandv. 

Burdwick. 
Agreed  by  all.     ■        In  trefpafs  it  is  not  denied  but  where  my  tenant  for  life  aliens  in  fit,  and  I  enter, 
that  IJball  have  tbe  embhmtnts  upon  the  Und  which  Vrttcfixun  tnefnelciivuntbe  a/ienattsuand  tbe  entry, 
Br.  Emblements,  pi.  3.  cites  40  E.  3.  5. 

[7.  [Zfctf]  if  a  leafebc  made  to  baron  und  feme  during  the  coverture,  s.  P.  by 
and  the  baron  fows,  and  after  they  are  divorced  caufa  praccon-  ^",cr,Dto 

r\  1       1         ^      /1     ii    1  1  1  i-i'i  •      w«icn  Fop- 

rrattus,  the  baron  fhall  have  the  corn,  bccaule  the  judgment  is  ham  and 
the  act  of  law.     Co.  c.  Oland,  i  16.  b.l  %  c*«"ch 

Cro.  E.  461.  (bis)  in  S.  C Mo.  595.  pi.  51a.  S.  C.  &  S.  P.— Gouldfb.  190.  pi.  136. 

S.  C.  &  S.  P.  by  Fenner,  to  which  Popham  agreedi 

[8.  And  in  this  cafe  if  the  divorce  be  at  the  fuit  of  the  baron,  yet  S.  p.  by 
he  fhall  have  the  corn,  becauie  the  judgment  is  the  z€t  of  law.  *  ^ki'V0 
Co.  5.  116.  b.     But  iee  the  cafe  in  the  report,  and  there  Popham  hamatd  P" 
ikubud  thereof.]  »  ciench 

agreed. 
Cro.  E.  461.  (b/'s)  in  cafe  of  Oland  v.  Burdwick. 

Voi  .IX.  '  F  f  [p.  If 
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Hob.  131*         j"p.  if  tenant  fir  life,  or  fir  the  life  of  another,  fows,  and  after 
Trim*"*      ^  c^atc  determines  by  the  death  of  cefiuy  que  vie  before  feverance, 
Jac.  s.  p.    the  leflee  or  his  executors  (hall  have  the  corn.    Co.  Litt.  55.  b. 
for  the  corn  is  fru&us  induftrialis,  and  this  is  given  to  encou- 
rage induftry,  and  charge  for  the  public  good.    Hobart's  Reports, 

r*  ■*—  t  [10.  If  a  copyholder  durante  viduitate  leafes  for  one  year,  and  the 
t  Foj;  7a7»  lejfee  jfaf  the  land,  and  after  the  copyholder  taker  hufband,  yet  the 
Cro.E.  460  ^c^ee  fhaU  have  the  corn  ;  for  her  aft  (hall  not  prejudice  a  third 
461.  (bit) '  perfin.    P.   38  El.    B.  R.    between  Oland  and  Burdwick, 

Clench,  to  which  Popham  agreed. 

[11.  If  tenant  at  will  fows  the  land,  and  after  furrenders  the 
land  to  the  leflbr  before  feverance,  and  the  leflbr  accepts  it,  the 
leflbr  fhall  have  the  corn,  and  not  the  tenant  at  will,  though  this 
is  not  properly  a  furrender  for  the  weaknefs  of  his  eftate,  yet  this 
is  a  relinquifbment  of  his  eftate,  and  fo  it  is  determined  by  his  own 
afl.  M.  3 1*  32  EL  B.  R.  between  Weeper  and  Hand  all, 
admitted.] 

[12.  If  tenant  fir  years,  ft  tarn  diu  vixerit,  fows,  and  dies  before 

feverance,  yet  the  executor  of  the  leflee  fhall  have  the  corn  for  the 

uncertainty  of  the*  determination  of  his  eftate,  and  it  would  be 

inconvenient  that  the  land  fhould  not  be  manured.]  v 

I  do  not  [13.    If  leffee  fir  life  leafes  for  years,  and  the  leffee  for  years 

obfervethSt    fows,  and  after  the  leflee  for  life  dies  before  feverance,  yet  the 

Rep!  TiL     #  cxccutor  of  the  leffee  for  years  fhall  have  the  corn  tor  the 

or  in  Cro  E.  uncertainty  of  the  determination  of  his  eftate.    Co.  5.     Oland, 

S*  C»  ■■  ■  ■       j  »^  "1 

Oouldib.  *J 

144.  in  pi.  60.  Arg.  S.  P.  the  leflee  for  yean  (hall  have  the  corn  by  reafon  of  hit  right  to  the  land 

at  the  time  of  hit  tawing,  and  never  lawfully  di veiled  by  any  a&  done  by  himfelf  j  and  Gawdy  beat 

accordingly. 

*  It  feemi  that  the  words  (executor  of  the)  arc  furplufage. 

[14.  If  A.  feifed  in  fee  has  iffue  a  daughter,  his  wife  privement 

enfeint  with  a  fin,  and  dies,  and  the  daughter  enters,  and  fows  the 

land,  and  before  feverance  a  fin  is  born,  yet  the  daughter  fhall  have 

the  corn,  becaufe  her  eftate  was  lawful,  and  defeated  by  the  aB 

of  God,  and  it  is  for  the  good  of  the  commonwealth  that  the  land 

be  fowed.    Co.  Litt.  55.  b.] 

Went.  Off.        [15.  If  the  baron  be  feifed  in  fee  or  for  life  in  the  right  of  bis 

Ex.  59.S.P.  fang^  2nd  fows  the  land  and  dies,  or  bis  wife  dies  before  fcrcr- 

ance,   yet  he  or  his  executor  fhall  have  tie  corn.     Co.  Litt 

•55.  b.] 

Noy,  149.         [16.  If  there  be  baron  and  feme  jointenants  for  life,  and  the  barm 

siTd^s'c  fows  *kc  k™*'  anc*  ^cs  ^ovt  feverance,  his  executor  fhall  have  the 
bu^the  *  *  emblements  and  not  the  feme,  for  it  feems  there  is  no  diverfity 
'Yurt  was  between  this  and  where  the  baron  is  feifed  in  the  right  of  die 
DT,dCi  6*T  *eme'  ^u^itatUT>  M-  5  Ja-  B.  between  Skbll  and  Arnold.  Dy. 
iw*4!-  pi  *i.   15  EL  3 16.  a.    Contra  Co.  Litt.  55.  b.] 

Ciiea  5  JaC 

b.  R.    Arnold  v that  the  Ch.  J.  and  two  jofticet  wen  of  opinion  that  the  fcas  WIJ 
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the  emblements*  bat  two  juftices  c  contra*— Cro.  E.  61.  pt.  3*  Mich.  19  &  30  Elisf  B.  R.  the 
S.  P.  cited  by  Wray  to  hare  been  adjudged  in  B.  R.  that  the  feme  ihall  have  it.— The  wife  /hall 
have  the  emblement!,  per  Coke  Ch.  J.  obiter.  Godb*  189.  pi.  27c*  Trin.  10  Tie.  C.  B.  w—Weht. 
Off,  of  Ex.  59.  S.  P.  accordingly. - — D.  316.  pi.  a.  in  the  principal  cafe,  toe  Court  propofed  for 
the  executor  to  take  1  quarter  part  in  recompence  of  the  feed. 

[17.  If  a  feme  feifed  in  fee  or  for  life  of  land,  and  fows  it,    [  367  ] 
and  after  takes  hufband,  who  dies  before  feverance,  it  feems  the 
wife  ihall  have  them,  and  not  the  executor  or  adminiftrator  of 
the  baron,  becaufe  the  baron  did  not  fow  them.] 

[18.  If  the  baron  feifed  of  a  copyhold  in  fee  fows  it,  and  after 
furrenders  to  the  ufe  of  the  feme,  who  is  admitted  accordingly,  and 
after  the  baron  dies  before  feverance,  it  feems  that  the  wife  ihall 
have  the  emblements,  and  not  the  executor  or  adminiftrator  of 
the  baron,  becaufe  the  baron  pajfed  the  emblements  with  the  land  to 
the  feme,  as  annexed  to  the  land,  and  therefore  the  privilege  which 
the  law  gave  to  him  which  fowed,  is  taken  away  by  the  furrender, 
and  fo  all  one  as  if  the  feme  had  fowed  it,  or  purchafed  the  land 
fowed  of  a  ftranger.] 

[19.  If  the  baron  fows  the  land,  and  dies  before  feverance,  and  aloft.  81. 
his  wife  is  endowed  of  this  land,  £0  fowed,  for  her  third  part,  flie  ^famc 
ihall  have  the  emblements,  and  not  the  heir  nor  executor,  for  BrownJ.44. 
flie  is  to  have  the  land,  futrit  culta  five  inculta  cum  fruBibus  £2f  Trin.  15 
redditibus.     Bradon,  lib.  2.  fol.  96.  f.  a.]  £p.Awhe^ 

the  feme  recovered  feifin  in /dower.-*— So  if  alfigned  to  her  for  dower  by  the  heir*  D.  316.  a.  pi.  a. 
by  5  juftices,  but  4  e  contra. 

[20.  If  tenant  by  flattste  merchant  fows  the  land,  and  before  A.  libouad 
feverance  a  cafual  profit  happens ,  by  which  be  isfatisfied,  yet  he  Ihall  |"  £#  JJJ* 
have  the  corn.     Co.  Lit.  55.  b.]  fows  the 

land :  B. 
extends  the  lands  which  are  delivered  unto  him  in  execution  j  it  was  adjudged  In  this  cafe,  that  the 
conufee  Jhould  have  the  corn  fowed.   a  Le.  54.  pi.  75.  Trin.  29  Elix.  C.  B.  Burden  v.  Withington* 
"The  fame  in  cafe  of  a  recognisance.    Ibid* 

[21.  If  A.  feifed  in  fee  of  land  fows  it  with  grain,  and  after  Hob.  13*. 
grants  it  to  B.for  life,  the  remainder  to  C.  and  after  B.  dies  before  Trin!4it 
feverance,  C.  ihall  have  the  corn,  and  not  the  executors  of  B.  for  lac.  — 
the  reafon  of  induftry  and  charge  in  B.  is  wanting.    Hobart's  Re-  t«>.B.46a> 

ports,  178.  per  Curiam.]  ^tr 

Popham  and  Gawdy,  juftices,  in  cafe  of  Knevett  v.  Poole.  ■■  S.  P.  Arg.  Oouldib.  144.  and  agreed 

by  Gawdy  T- 

So  if  A.  had  devifed  it  to  B.  for  life,  the  remainder  to  C.  for  life,  and  B.  dies  before  the  corn  is  fe- 
vered, Wray  and  Shute  held  that  C.  (bould  have  the  emblements,  for  by  the  devife  of  the  land  they  paft 
with  it j  but  if  B.  had  granted  them  to  another  it  had  been  otherwife;  for  by  the  grant  they  are  quail 
chattels  fevered  from  the  land ;  but  Clench  doubted}  for  he  conceived  that  the  executor  of  the  firft  te- 
nant for  life  (hall  have  them  as  chattels  vefted  in  him  :  and  he  faid,  if  land  be  fown,  and  then  the  land 
is  devifed  to  J.  S.  for  life  only,  and  before  feverance  the  devifce  dies,  his  executor  mall  have  the  corn, 
and  not  the  reverfioner,  which  cafe  Wray  and  Shute  denied,  but  faid  if  it  were  fo,  it  ia  like  the  cafe  of  » 
remainder,  and  Popham  attorney  being  demanded  his  opinion,  agreed  with  Wray.  Cro.  £.  61.  pi.  3, 
Mich.  *9  St  3a  Elix.  Anon* 

[22.  If  lejfee  at  will  fows  the  land  with  grain,  roots,  flax,  hemp,  r  —*—  ^ 
or  other  annual  profit,  and  the  leflbr  enters  before  feverance,  yet    FoL7»*« 
he  (hall  have  it.    Co.  Lit.  55.  b.]  "~  ^ 

.  [23*  But  if  the  Uffee  plants  young  fruit  trees,  or  young  oaks,  ajbes, 
*r  elms,  &c.  or  fows  the  land  with  acorns,  and  after  before  feve- 

F  f  2  ranee 
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ranee  the  leflee  at  will  is  put  out  of  the  land  by  the  leflbr,  yet  the 
leflee  (hall  not  have  thefe,  becaufe  they  render  not  any  annual  or  pre- 
fent  profit.     Co.  Lit.  55.  b.] 

[24.  \l  leffee  at  will  by  good  btfbandry  or  induftry,  either  by  overflow- 
ing or  making  of  trenches,  or  compafling  of  meadows,  or  by  dig- 
ging out  of  bufhes  or  fuch  like,  makes  the  grafs  to  grow  in  greater 
abundance y  yet  if  the  leflbr  enters  and  ejefts  him,  the  leflee  fhall 
not  have  the  grafs,  becaufe  the  grafs  is  the  natural  profit  of  the 
land.  Co.  Lit.  56.] 
£  36$  ]  ;  [25.  So  if  leflee  at  will  fows  the  land  with  hay-feed,  and  by  this 
increafes  the  grafs,  and  the  leflbr  enters  and  ejects  him,  yet  the 
leflee  (hall  not  have  it.     Co.  Lit.  56.] 

26.  Termor  and  tenant  in  dower  may  devife  their  emblements.  Br. 
Emblements,  pi.  22.  cites  8  H.  ?.  andFitzh.  Devife,  25. 

27.  If  a  villein  leafes  bid  land,  and  the  leffee  fows  the  land  and  dies, 
the  lord  of  the  villein  enters,  he  fhall  have  the  emblements.  The 
reafon  feems  to  be  inafmuch  as  the  lord  enters  by  title  ;  for  he 
who  recovers  land  cr  enters  by  title  Jhall  have  the  emblements.  Br. 
Emblements,  pi.  25.  cites  30  E.  1.  andFitzh.  Vfllenage,  pi.  45. 

28.  Baron  feifed  in  jure  uxoris  .leafed  the  land  for  feven  years?  and 
died  within  the  term.  The  wife  entered  and  infeofFed  G.  buj.  did 
not  ouft  the  termor,  and  yet  this  is  a  good  feoffment ;  for  by  hi* 
death  the  term  is  void  ;  but  if  the  termor  fowed  the  land  in  the 
life-time  of  the  baron,  and  the  baron  died  before  feverance,  the 
termor  fhall  have  the  emblements.  Br.  Leafes,  pi.  24.  cites  7  Aff.  19. 

29.  Baron  and  feme  tenants  in  tail  fow  the  land,  the  baron  died 
before  feverance,  the  feme  fhall  have  the  emblements,  and  not  the 
executor  of  the  baron.     Br.  Emblements,  pi.  15.  cites  8  Affl  21. 

30.  Contra  if  they  had  been  fevered  in  the  life  of  the  baron,  or  if 
the  baron  had  fold  or  devifed  them  ia  his  life;  quaere.  For 
Brook  fays,  it  feems  to  him  that  the  executor  ihall  have  them.  Br. 
Emblements,  pi.  15.  cites  8  AfT.  21. 

Br.  For  •  3 1 .  In  trefpafs  it  was  adjudged,  that  where  the  lord  fifes  the  copy* 

friturc  dc  hold  of  his  tenant  for  not  doing  of  tke'fervices,  that  the  tenant  fhall 
,o™!tei"  have  t'ie  corn  which  were  fevered  before  the  feifure,  and  the  lord 
S.  C.  fhall  have  the  corn  growing  at  the  time  of  the  feifing.     Br.  Em- 

blements, pi.  4.  cites  42  E.  3.  25. 

32.  Copyholder  fowed  the  lands,  and  afterwards  committed  a  fir' 
fiiture  ;  the  lord  entered,  and  adjudged  that  hefhould  have  the  corn* 

4  Rep.  21.  b.  in  Brown's  cafe,  cites  42  E.  3.  25.  a.  b. 

33.  In  trefpafs  it  was  agreed,  that  if  a  man  leafes  to  two  for  life, 
the  one  dies,  the  leffor  enters  and  leafes  to  W.  who  fows  the  land,  the 
other  firjl  leffee  entered  upon  him  and  tool  the  goods,  and  well.  Br. 
Emblements,  pi.  5.  cites  46  E.  3.  32. 

24.  If  baron  feifed  injure  uxoris,  or  a  man  feifed  for  term  de  outer 
vie  fows  the  land,  and  ths  feme  dies,  or  cefiluy  que  vie  dies,  he  in  re- 
verfion  or  the  heir  enters,  and  he  who  fows  re-oufls  him,  and  the  other 
brought  afftfeand  recovered  his  damages,  yet  be  who  fowed  Jhal{  have 
the  crop;  for  the  other  has  recovered  damages  which  fuffices  for 
the  tort.    Br.  Emblements,  pi.  16.  cites  46  Aft  2* 
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35.  If  tenant  in  dower  fows  the  land  and  takes  baron ,  who  makes 
bis  executor  and  dies  before  feverance  of  the  corn,  the  feme  (hall  have 
the '  emblements,  and  not  the  executor  of  the  baron.  Br.  Emble- 
ments, 26.  cites  lib.  Fundamenti  Legum,  foL/72. 

36.  Contra  if  the  baron  fows  the  land  and  dies  before  feverance^  ' 
there  the  executor  of  the  baron  fhall  have  the  emblements,  the 

reafon  feems  to  be  inafmuch  as  he  who  did  the  labour  and  cofisofthe 
emblements Jball  have  them.     Br.  Emblements,  pi.  26. 

37.  A  man  feifed  injure  uxoris  leafed  the  hfit&for  term  of  years,  *'*/  Br* 
the  baron  died,  the  feme  entered,  the  tenant  fhall  have  the  emble-  pi.  x+.  Cixm 
ments.     Br.  Emblements,  pi.  6.  cites  7  H.  4. 1 7.  7  Aff*  ltJl 

38.  So  in  all  cafes  where  a  leafe  is  determinable  for  the  life  of  a  man. 
Br.  Emblements,  pi.  6.  cites  7  H.  4.  1 7. 

39.  If  tenant  at  will  be  oujled  he  fhall  have  the  corn,  but  if  he  plows 
the  land  or  compeflures  it,  and  be  oujled  before  the  f owing,  he  fhall  lofe 
the  plowing  and  the  compefture  j  quod  non  negatur.  Br.  Tenant 
per  Copie,  pi.  3.  cites  1 1  H.  4.  90. 

40.  If  tenant  at  will fows  the  land  and  after  is  oujled,  he  fhall    r  36*0  1 
have  the  emblements.     But  if  he  plows  or  compejtures  the  land, 

and  is  oujled  before  the  fowing,  he  fhall  lofe  the  cofl  of  the  plowing  and 
compeflure.     Br.  Emblements,  pi.  7.  cites  11  H.  4. 90. 

41.  If  a  man  makes  a  leafe  at  will  and  the  leffor  is  outlawed, 
•whereby  the  will  is  determined,  the  king  fhall have  the  profits,  but  the 
lejfee  at  will  fhall  have  the  emblements  ;  but  ifihe  lejfee  at  will  be  out- 

lawedy  the  king  fhall  have  the  emblements.     5  Rep.  116.  b.  HiL  .  ; 

44  Eliz.  B.  R.  per  Curiam  in  Oland's  cafe,  and  cites  9  H.  6.  20 
&21. 

42.  In  aflife  it  was  faid,  that  he  who  recovers  land  fown  by  mafftfe   •  s.  P.  %xA 
or  other  aclion,  fhall  have  the  emblements,  and  the  creflure  upon  therefore 
the    land  5    quod   nota    bene.      Br.   Emblements,   pi.  8.    cites  bolted  tbe 

I9  H.  6.  45.  Aamagti 

to  40  s.  and 
no  more,  in  confederation  that  the  land  was  fown ,    Br.  Emblements,  pi.  zz.  cite*  24  £.  3.  j  j« 

43.  Where  a  man  fows  the  land  and  dies  before  feverance,  the  ex* 
ecutor  fhall  have  the  emblements,  and  not  the  heir;  quo4  nota.  Br. 
Emblements,  pi.  9.  cites  21  H.  6. 30. 

44.  It  was  held  for  clear  law,  that  if  a  man  dijfeifes  mt,  mdfows 
the  land,  and  after  he  fevers  the  corn,  and  I  re-enter,  I  fhall  have 
the  emblements.  Br.  Emblements,  pi.  1.  cites  27  H.  6.  I.  Paftqn'a 
cafe. 

45.  So  of  trees  fevered ;  for  thefe  were  once  annexed,  8cc.  Br* 
Emblements,  pi.  1.  cites  27  H.  6.  1. 

46.  Note  for  law  in  a  quare  impedit,  if  a  parfon  dies  before  the 
Conception  de  No/Ire  Dame,  his  glebe  fown,  his  fuccelTor  fhall  have  the 
emblements  and  the  tenths  growing,  by  the  law  of  holy  church  y 
Per  Littleton.     Br.  Dean  and  Chapter,  pi.  1.  cites  34  H.  6.  38. 

47.  In  trefpafs  the  defendant  faid,  that  he  was  feifed  till  by  the 
plaintiff  dijfelfed,  ivhofuwed  the  land  and  cut  it,  and  the  defendant 
re-entired  upon  him  and  carried  it  away ;  and  a  good  plea  by  the 
opinion  of  the  Court ;  for  per  Danby  J.  when  the  ciiffcifee  re-enters 
ke  fhall  pun  Jh  all  inefne  trtjpjffes ;  fo*  the  pofleiBon  tball  be  ad- 
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judged  continued  in  him  ab  initio.   Br.  Emblements,  pL  n.  cites 
37  H.  6.  67* 

48.  But  per  Billing  Serjeant,  if  the  dijfeifee  re-enters  before  the  cuU 
ting  or  feverance  of  the  emblements,  he  (hall  have  the  emblements ; 
for  they  are  annexed  to  thefranktenement;  hut  if  he  enters  after  feverance 
or  cutting,  the  diffeifor  Jhall  have  them,  for  they  are  chattels  vefted  in 
him  by  the  regrefs,  hut  the  dijfeifee  may  take  them  damage-feajant. 
And  Brook  fays,  it  feems  to  him  that  what  Billing  faid  -was  good 
law ;  for  a  man  cannot  know  one  (heaf  of  corn  from  another. 
Br.  Emblements,  pi.  12.  cites  37  H.  6.  67. 

49.  In  trefpafs:  a  man  leafed  land  at  will,  the  lejfee  fonoed  the 
land,  the  leffor  infeoffed  B*  the  lejfee  fevered  the  emblements,  and 
the  feoffee  took  them;  or  if  the  feoffee  fever  them  and  take  them, 
yet  the  tenant  at  will  fhall  have  them ;  for  xht  feoffee  cannot  take 
them  unlefs  for  damagefeafant.  Br.  Emblements,  pL  13.  cites 
37  H.  6.  2C. 

50.  And  per  Fortefcue  and  Danby,  tenant  at  will,  and  for  life, 
pur  outer  vie,  and  tenant  in  tail,  (hall  have  the  emblement  by  die 
Jlatute  of  Merton,  cap.  2.  and  tenant  in feefimple  (hdW  have  it  by  com- 
mon law.    Br.  Emblements,  pi.  13.  cites  37  H.  6.  25. 

5 1  •  If  lejfee  at  will  be  oufteii,  and  after  the  leffor,  tenant  for  life, 
4Ui,  the  Icffee  fhall  have  the  corn  ;  per  Gawdy  J.  Godb.  145. 
cites  38  III  6. 

52.  \t  my  father  be  diffeifed,  the  diffeifor  cuts  trees,  the  father  dies, 
and  the  heir  enters  and  finds  the  trees  upon  the  land,  I  (hall  have  it ;  per 
Townfend  ;  which  Cateiby  and  Brian  denied.  Br.  Emblements, 
pi.  1 7.  cites  2  H.  7.  2. 

53.  If  twojointenants  fow  their  land,  and  one  lets  his  moiety  far 
years,  and  the  other,  that  did  not  let,  dies,  the  other  (hall  have  the 
c6rn  as  furvivor.     Arg.  Ow.  102. 

54.  If  diffeifor  fows  the  land,  and  after  fevers  the  emblements, 
and  the  dijfeifee  re-enters,  he  (hall. not  have  the  emblements*,  for 
they  came  of  the  manurance  of  the  party.  Br.  Chattels,  pi.  10. 
cites  5  H.  7.  16, 17. 

vu  the  folly  of  the  difleifee  he  had  not  entered  before  tv  e  feverance  of  them.— Br.  Property, 

ft.  47.  cite*  S.  C.  S.  P.  Br.  Emblements,  pi.  19.  cites  12  £.  4.  5.  per  Fairfax. 

S.  P.  Br.  Emblements,  pi.  10.  cites  15  £.  4.  31.  per  Littleton  j  bot  Chocke  contra  ;  for  by  the 
re-entry  tbe/r* nktentment  Jbmli  U  adjudged  in  bm  ah  init'tpy  and  he  Oaf}  have  trefpafs  against  every  mean 
cccupicr,  as  if  he  had  continued  pcfleifiun  j  to  which  Brian  Ch*  J.  agreed. 

S.P.  Br.  Emblements,  pi.  13.  cites  37  H.  6.  25.— —Ibid.  pi.  17.  cites  2  H.  7.  1.  contm  per 
Townfend,  that  at  this  day  the  difleifee  Jkall  have  the  emblements,  as  corn,  though  they  are  fevered, 
If  they  are  lying  upon  the  fame  land,  and  Brian  concordat.— —So  per  Fineox  Ch.  J.  Ibid,  cite* 
12  H.  7.  25.— S.  P.  by  all  the  ju  ft  ices  of  C.  B.  that  the  diflaifee  snail  have  them.  Br.  Emble- 
ments, pi.  20.  cites  14  £.  4.  6.'         Contra  if  they  had  been  carried  tut  oftbt  load*    Ibid. 

Br.  Proper.       e^.  Contra  if  he  had  entered  before  feverance.    Br.  Chattels, 
cT^s.c:-Pl-io-cites5H.7.i6,i7. 

The  difleifee  may  take  Ihc  emblements  be  they  fevered  or  not  j  per  Pfcftoiu    Br.  Emblement*,  j/L  uu 
cites  15  H.  6. 

Br.  Proper-      j<j.  But  he  fhall  have  that  which  is  fevered  before  his  entry 

cTtwSX?!-  which  comes  of  the  nature  of  the  landm  as  hay  made  of  the  grais§ 

s.  P.  Br.'"~  and  trees  cut  and  made  into  bavins.    Br,  Chattels,  pi,   10.  cites 

Imbte.  5  H.  7. 16, 17. 

ihems,p1.i3« 

cites  37  H.  6«  »5.«— $•  P#  by  Townfod,  Ibid.  pU  17,  lit*  %  H,  7, 1.— St  ft  mt  Fairfax,  Ibid. 
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pl.  f«.  cites  1a  E.  4.  4,  5.— S.  P,  Contra  if  he  carries  them  out  of  the  land.    Br.  Emblements, 

pi.  ro.  cites  1 5  £•  4.  3  j  . If  the  difleifor  cu ti  trees  and  car r its  them  away,  yet  the  difleifee  may  take 

then;  per  Littleton  j  wh<ch  Choke  denied.     Br.  Emblement*,  pi.  ao.  cites  14  E.  4.  6.— -S.  P. 
Br.  Trefpafs,  pi-  202.  cites  37  H.  6*.  35.  ♦ 

57.  So  of  apples  and  nuts  gathered}  per  Fairfax  and  Tremaile,  Br.  Proper, 
and  the  other  ferjeants.    Br.  Chattels,  pi.  10.  cites  5  H.  7.  16, 17.  citefs.cf— 

S.  P.  Br.  Emblements,  pi.  18.  cites  37  H.  6.  35..  ■    ■  Br.  Trefpafs,. pi.  10a.  cites  S.  C. 

58.  But  by  the  reporter,  he  cannot  take  them  if  they  are  carried  Br.  Proper- 
tfftbe  land ;  for  one  apple  or  nut  cannot  be  known  from  another  ^jjfs'c. 
any  more  than  money.     Ibid. 

59.  And  by  him,  *  where  the  dijfeifee  enters  before  fever ance,  and  Br.  Proper- 
the  dij/eijbr  re-enters  and  oufts  him,  and  fevers  them,  and  the  dijfeifee  ty>  P1*  »*• 
re-enters,  he  fhall  have  them  by  reafon  of  his  entry  before  feve-  Cl ^Br.Em^ 
ranee.    Ibid.  blements, 

pl.  18.  cites  S.  C. 

57.  And  if  feoffee  of  the  dijfeifor  fows  the  land,  he  fhall  be  in  the  Br.  Emble- 
fame  plight  ofit,  and  no  better,  as  the  diffeifor  himfelf.     Ibid.        JJS  sic*  * 

accordingly.— —Br.  Property,  pl.  18.  cites  S.  C. 

58.  And  \f  feoffee  upon  condition  fevers  the  corn  means  between  the  Br.  Enable. 

condition  broken,  and  the  re-entry  for  the  condition  broken,  he  fhall  Jg^jJ,- 

have  the  corn,  and  not  he  who  entered.     Ibid.  S.  C.  ac- 

cordingly.—■ 

Br.  Property,  pl.  18.  cites  S.  C# 

59.  If  leffor  at  will  be  outlawed  in  a  perfonal  aftion,  the  king    [  371  2 
fhall  have  the  profits   after,  but  the  lefl'ee  fhall  have  the  em- 
blements 5  but  if  leffee  is  outlawed  in  a  perfonal  a&ion,  the  king 

fhall  have  the  emblements.     5  Rep.  1 1<5>  b.  Hill.  44  Eliz.  B.  R. 
Oland's  cafe. 

60.  A  man  devifed  land,  which  was  fowed,y&r  life,  the  remain- 
der  in  fee,  and  the  devifor  died,  and  the  devifee  for  life  alfo  died 
before  the  feveranee,  and  it  was  adjudged  that  the  executor  of  the 
tenant  for  life  fhall  not  have  that,  but  he  in  remainder.  Win.  51. 
cited  to  be  fo  adjudged  18  Eliz.  Allen's  cafe. 

61.  A.  gives  bond  that  3. fhall  enjoy  a  leafe  of  Black-Acre  immediately 
after  his  death  ;  the  corn  on  the  death  of  A.  belongs  to  A.*s  execu- 
tors.    4  Le.  1.  pl.  1.  Hill.  20  Eliz.  LauntOn's  cafe. 

6a.  A.  lets  land  at  will  to  B.  and  afterwards  B.  agreed  to  fur-  Hetowhom 
render  the  land  and  his  intereft  to  A.     A.  entered  and  let  it  to  *£  £^*£ 
defendant,  who  took  the  com.     The  queflion  was,  if  this  was  ^aii  |ja¥e 
a  furrender,  (I  agree  to  furrender  my  land,)  if  it  imports  an  the  corn; 
aft  to  be  done  in  futuro  or  in  the  prefent  time  ?  Judgment  pro  g^?j5? 
ouer.  Cro.  E.  156.  pl.  39.  Mich.  31  &  32  Eliz.  B.  R.  Sweeper  v.  pi.  IZ6. 
Randall. 

63.  A.  and  B.  ittjointenants ;  A.  by  confent  of  B.  occupies  the  ?£%*?*' 
land  alone,  and  takes  the  profits  to  his  own  ufe.     A.  by  this  is  te-  J^^. 
nant  at  will  to  B.  and  if  A.  dies  the  emblements  fhall  go  to  the  s.  c.  but 
adminiftrator  of  A.  but  if  B.  had  only  faid  to  A.  I  will  jiot  occupy  *g*£* 
it,  this  would  be  no  affent  that  A.  fhould  have  all.  nor  would  it  reported/ 

Ff4  give 
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at  that  if      gjvc  anv  thing  to  A.     Cro.  £.314.  pi.  7.    Hill.  36  Eliz.  B.Rt 

that  a.  "      Gcanes  v,  Portman. 

Jhould  occupy  itfolely,  then  the  emblements  would  not  furvire. 

64.  If  a  leafe  be  made  fir  /even  years  upon  a  condition  on  the  part 
tf  the  leffee,  at  the  end  of  the  /even  years  to  be  performed,  to  have  it 
fir  life,  the  leffee  the  lajl  year  fows  the  land,  and  performs  not  the 
condition,  it  was  faid  that  he  fhall  have  the  emblements,  but  Pop- 
ham  and  Fenner  denied  it ;  and  judgment  was  given  for  the  de- 
fendant. Cro.  E.  461.  (bis)  pi.  10.  Pafch.  38  Eliz.  B.  R.  in 
cafe  of  Oland  v.  Burdwick, 
5  Rep.  85.         £-    Tenant  for  life,  the  remainder  in  fee;  tenant  for  life  made  a 

Knivets  ?  J   rrJ   '.     .         n  n  1      j'/r-t  j 

cafe,  ic-  leafe  for  years  to  li.  %vko  is  oufted  by  a  fir  anger ;  the  ajjjeijor  tnaae  a 

folvcd,  that  ieajg  fir  years,  his  leflee  fowed  the  land  ;  tenant  for  life  died.    It 

rtehuotbe  was  adjudged,  that  the  corn  belonged  to  H.  the  leflee  for  years  of 

comwaiin  the  tenant  for  life.     Cro.  E.  463-.  pi.  12,  Hill.  38  Eliz.  B.  R. 

H.  the  leflee  Kncvett  v.  Poole, 

of  tenant  for 

life,  and  he  might  have  action  of  trefpafs,  and  recover  all  the  mefne  prrfits  againft  the  leflee  of  thedK- 
ichor.  And  the  reporter  adds  a  nota,  that:  the  1-lfce  of  tenant  for  lift  h;d  li^ht  to  the  land,  and  con- 
fequently  to  the  emblements,  as  things  annexed  to  the  lanJ,  and  the  death  of  ieflee  for  life  determined 
his  intereft  to  the  land,  but  his  right  to  the  emblements  remained,  and  (his  was  the  principal  rcafoji  of 
the  judgment.       .       Gould  lb.  143.  pi.  60.  i>.  C.  adjudged. 

1 

66.  When  the  eftatc  of  him  that  fows  the  land  is  determined 
by  lis  <nvn  a£f  by  a  cafualty,  and  when  by  the  acl  of  the  law,  or  by 
another  man,  makes  a  difference  as  to  the  having  the  emblements. 
Per  Clench  J.  Cro.  E.  460.  (bis)  pi.  19.  Pafch.  38  Eliz,  B.  R, 
Oland  v.  Burdwick. 

67*  If  leflee  for  life  fows  the  land,  and  after  prays  in  aid  cf  a 
Jlranger,  now  if  the  lefibr  enters  he  fhall  have  the  corn.  Per  Pojw 
tarn.  Godb.  190.  in  pi.  126.  Hill,  43  Eliz. 

68.  A  man  feifed  fir  life,  or  in  fee  or  tail  in  his  wife's  right  or 
his  own,  and  fows  it  with  corn,  or  any  manner  of  grain,  and 

[  yjz  ]  dies  before  harveft,  it  {hall  go  to  the  executor  of  the  hufband, 
and  not  to  the  wife  or  heir  that  fhall  have  the  land  j  but  grafs 
ready  to  cut,  apples,  pears,  &c.  upon  the  trees,  fhall  go  to  die  wife  or 
heir.    Went*  Off.  Ex,  £9. 

69.  If  land  fowed  with  corn,  faffron,  hemp,  &c.  or  planted 
with  hops,  or  having  grafs  ready  to  be  cut,  be  fold  or  conveyed,  it 
fhall  all  go  to  the  purchafqr  of  the  land,  unlefs  excepted,  though 
never  fo  near  reaping,  or  cutting,  or  gathering,     Went.  0£ 

Ex-  59- 

70.  Roots  of  carrots,  parfnips,  turnips,  fkirrits,  &c.  fown  by  him 
that  had  the  inheritance  of  the  garden  or  land,  it  feems  fliall  go 
to  the  heir,  and  not  to  the  executors  ;  for  the  profitable  part  is 
the  root  which  is  hidden  within  the  ground,  and  cannot  be  cme  at 
without  breaking  the  foil,  which  the  executprs  cannot  lawfully  do; 
but  as  for  melons  which  are  above  ground,  the  executors  may  take 
them,  yet  as  for  artichokes,  though  the  fruit  be  above  the  ground, 
yet  it  feems  they  have  net  fuch  yearly  fetting  or  manurancx  as 

ibouI4 
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ftould  fever  them  in  intefeft  from  the  foil,  therefore  they  {hall  go 
with  it  to  the  heir.     Went.  Off.  Ex.  63. 

71.  Albeit  the  leffor  determines  his  will  before  the  corn,  £5V.  be 
ripe,  yet  becaufe  the  (late  of  the  leflee  is  uncertain,  and  therefore 
kit  the  ground  fhould  be  unmanured,  which  ihould  be  hurtful  to 
the  commonwealth,  he  ihall  reap  the  corn,  which  he  fowed,  in 
peace.    Litt.  f.  68.  and  Co.  Litt.  55.  a.  b. 

.  72,  .A  man  after" judgment  given  againfihim  fowed  the  land,  and 
afterwards  brought  a  writ  of  error  to  reverfe  the  .faid  judgment* 
But  it  was  affirmed  he  ihall  not  ta£e  the  emblements.  Ad- 
judged per  tot.  Cur.  2  Bulft.  213.  Tafch.  12  Jac.  Wicks  y; 
Jordan.  .... 

73.  If  A*  feifed  of  land  fows  it  with  corny  and  >  then  conveys  it  to 
J5.  for  life,  remainder  to  C  for  life,  and  2?.  dies  before  the  corn  is 
reaped^  now  C.  (hall  have  it,  and  not  the  executors  of  B.  though 
hiseftate  was  uncertain;  agreed  per  Cur.  Hob.  132.  pi.  174. 
Trin.  13  Jac.  in  cafe  of  Grantham  v.  Hawley. 

74.  The  leffor  covenanted  with  the*  leffte,  his  executors,  EsV.  that  he 
fhould  carry  away  to  his  own  ufe  fuch  corn  as  Jhould  be  growing  on 
the  land  at  the  end  of  the  term  ;  afterwards  he  conveyed  the  reverfion 
to  the  plaintiff,  and  the  executors  of  the  lejfee  fowed  the  land,  and 

fold  the  corn  growing  on  it  at  the  end  of  the  term  to  the  defendant. 
It  was  objected,  that  the  leiTor  had  never  any  property  in  this 
corn,  and  therefore  could  not  grant  it  away ;  but  adjudged  that 
the  very  right  was  parted  when  it  fhould  happen ;  for  though  the 
leffor  had  not  any  actual  property  in  the  corn,  yet  he  had  a  right 
in  pofie,  becaufe  of  the  lands  out  of  which  it  proceeds,  and  the 
words  in  the  leafe  are  fufficient  to  pnfs  the  property,  as  foon  as 
the  corn  is  growing  on  the.  land.  £Jelf.  Abr.  702.  pi.  9.  cites 
Hob.  132.  [pi.  174.  Trin.   13  Jac]     Grantham  v.  Hawley. 

75.  A  man  was  feifed  of  land  in  fee,  and  fowed  the  land,  and  **•  *•■ *• 
deviled  that  to  J.  S.  and  before  feverance  he  died,  and  whether  cittdtobe 
the  devifee  Ihall  have  the  corn,  or  the  executor  of  the  devifor,  fo  held  pec 
was  the  queftion  ;  and  by  Hobart,  Winch,  and  Hutton,  the  de-  s»»iidet» 
\ifee  fhall  have  that, and  not  the  executor  of  the  devifor.   Win. 5 1.       *  •** 
Mich.  20  Jac.  C.  B.     Spencer's  cafe. 

76-  If  a  man  devife  land,  and  after  fows  it  and  dies,  in  this  cafe 
the  devifee  fhall  have  the  corn,  and  not  the  executor  of  the  de- 
vifor. Winch  J.  faid  it  had  been  fo  adjudged.  Win.  52.  Mich. 
20  Jac.  C.  B.  in  Spencer's  cafe. 

77.  Hops  growing  out  of  the  old  roots  fhall  go  to  the  executor  *•  ?%*£* 
er  adminiftrator,  becaufe  they  grow  by  the  manurance  "and  in*  and  hemp? 
duftry  of  *  the  owner,  and  fo  are  like  emblements.     Cro.  C.  515.  they  (hail  go 
pi.  12.  Mich.  14  Car.  B.  R.     Latham  v.  Atwood.  totheex- 

*        J  ^  ecutor. 

Went.  Off.  Ex.  59. 
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78.  If  foeriff  on  a  fieri  facias  fells  corn  gfoy/ing,  the  vendee 
cai\not  juitify  an  entry  on  the  land  to  reap  it  till  fuch  time  as  the 
corn  isf'tipe.  -P*r  Twiidcn  J.  Vent.  222*  Tpn.  24  Car.  2.  B.  R, 
jn  cafe  of  Pcrrot  v.  Bridges* 

m  79,  Tenant 
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79.  Tenant  atfufierancefows  the  land,  and  afterwards  judgment 
is  recovered  againft  him,  and  the  corn  feifed  thereupon  and  fold  by  the 
Sheriff  ((landing),  then  the  trefpafs  lies  for  the  landlord  againft  the 
fheriff  and  his  officers.  L.  P.  R.  5  *2.  cites  32  Car.  2.  Sir  John 
Banks's  cafe. 

80.  Baron  and  feme  jointenants  for  life,  baron  fows  the  land, 
and  dies  before  feverance.  The  Court  propofed  to  each  to  take  a 
moiety.  Per  Ld.  Somers.  2  Vcrn.  322.  pi.  311.  Mich.  1694. 
Rowney's  cafe. 

8 1.  But  where  ftrangers  are  jointenants,  the  emblements  will 
go  to  the  furvivor,  it  was  admitted.  Arg.  2  Vcrn.  323.  pi.  311. 
Mich.  1694.  in  Rowney's  cafe. 

82.  A.  tenant  for  life,  remainder  to  B.  his  wife  for  life  for 
jointure,  remainder  to  A.  in  fee*  A.  devifes  his  remainder  in  fee  to 
B*  and  died  in  May,  leaving  hops  in  the  ground,  which  were  cut* 
tared  at  great  charge  in  February,  and  gathered  in  Auguft:  Quaere, 
whether  they  belonged  to  B.  the  wife,  or  to  executor  of  A.  The 
Mailer  of  the  Rolls  at  firft  inclined  to  think  the  hops  belonged  to 
B.  in  right  of  her  rent  and  emblements ;  but  in  regard  of  cafes 
cited  as  adjudged,  that  in  cafe  of  dower  {he  (hall  have  the  em- 
blements, becaufe  dower  is  confidered  as  an  excrefcence  or  con- 
tinuance of  the  eftate,  of  the  huiband,  but  a  jointure  is  not 5  he 
afterwards  declared  that  the  hops  and  corn  growing  at  the  tefta- 
tor's  death  were  emblements,  and  ought  to  be  accounted  for  as  part 
of  the  teftator*s  eftate*  MS.  Rep.  Trin.  1734*  Cane.  FMherr. 
Forbes. 

For  more  of  Emblements  in  general,  fee  9Dltlf&>  and  other  pro- 
per titles. 


6nfottt& 


(A)  What*  Infants  in  refped  of  their  Office,  &c 
or  for  other  collateral  Refpeft,  cannot  avoid  their 
own  A&s. 

[I.  1 F  the  king  confents  to  an  aB  of  parliament  during  his  mino- 
L  rity,  yet  He  cannot  after  avoid  this  ad,  becaufe  the  king 
as  lung  cannot  be  a  minor  •,  for  as  lung  he  is  body  politic*    Co. 
lit.  43.  [tf.  odjinem*'} 

3  %  *.  So 
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2.  So  the  ling  flail  not  avoid  leafes  or  grants  in  refpeft  of  the  *it*h.  E»- 
infancy  of  his  natural  capacity.    5  R?p.  27.  a*  HUL  26  Eliz.  *££$*}[> 
Arg.  pi.  54.  s.p„ 

ai  faid  by 
feveral  pccn  and  fagei  of  the  realm.  Br.  Age,  pi.  34.  cites  S.  C.  *r  S.  P.  accordingly,  and 

fcys  that  concordat  6  E.  3.  tit  Age,  Fitsh.  89.  Same  cafes  cited  Plowd.  C.  113.  a. 

7  Rep.  la.  a.  S.  P.  in  Calvin's  cafe.  Trin.  6  Jac  accordingly ;  for  fttherwife  hit  revenue  Jkouid  de- 
cay, and  the  king  ihould  not  be  able  to  reward  fcirice,  &c. 

3.  So  the  mayor,  bailiff  \  or  head  of  any  other  corporation,  {hall  not 
avoid  any  of  their  deeds  or  grants  by  reafon  of  infancy  of  their 
natural  capacities  ;  becaufe  they  do  them  in  another  right  or  oh 
parity,  &c.     5  Rep.  27.  a.  b.  Arg.  Hill.  26  Eliz. 


(A.  2)     Infant     Favoured 

I.  '"pHE  common  principle  is,  that  an  infant  in  all  things  which 
+  found  in  his  benefit  (hall  have  favour  and  preferment  in  law, 
as  well  as  another  man,  but  (hall  not  be  prejudiced  by  any  thing 
in  his  difadvantage.  D.  136.  b.  137.  a.  pi.  22*  Hill.  3  &  4  P. 
&M. 

2.  Tenant  for  life  of  full  age,  and  remainder-man,  an  infant,  levy 
a  fine,  and  afterwards  the  infant  reverfeth  the  fine  as  to  himfelf  for 
the  inheritance,  he  fliall  not  enter  for  the  forfeiture,  becaufe  he 
joined  in  the  fine,  and  fo  aflented  to  it.  2  Le.  108.  pi.  139.  Trin.  • 
30  Eliz.  C.  B.     Piggot  v.  Ruffd. 

3.  Infant  makes  a  feoffment ;  it  is  no  forfeiture.     Noy,  92.  Trim  it  bade* 

2  Can  B.  R.     Afhfidd  v.  Afhfield.  feasible  for- 

feiture, Arg. 
admitted.     Godb.  364.  Trin.  *  Car.  B.  R.    Afhfield  trfLkfieU. 

4.  An  infant  was  relieved  againft  a  flip  by  his  counfelin  mislead- 
ing.    3  Ch.  R.  24.  20  Car.  2.     Savage  v.  WhitebreacL 


(B)     What  ASts  of  an  Infant  are  void^  and  what 

voidable. 
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I.  |F  an  infant  in  ward  to  guardian  in  focage  infeoffs  the  guar-  Fitsh.  AC 
-■■  dian,  this  is  void,  for  the  deceit  that  the  law  intends  in  him  fi.fe,l£  *?*• 
that  hath  the  command  of  him,  and  the  breach  of  truft  which  the  "** 
law  repofes  in  him.     35  Aff.  8.  adjudged.] 

[%.  If  an  infant  furrenders  a  leafe  for  years  to  him  in  reverfion,  Cro.c.  50s, 
this  is  vend,  and  cannot  be  made  good  by  any  agreement  at  full  age.  l^£t  Co^ 
Mich.  13  Car.  B.  R.  between  Fjludd  and  Gregory,  per  Cu-  held,  that  a 
nam.  refolved  upon  a  trial  at  bar.l  fnnender  by 

an  infant 
cannot  be  by  deed,  but  it  itabfohitely  void,  and  judgment  accordingly.'  Jo.  405.  pi.  %.  S.  C. 

but  not  ciaaiy  S.  P#  A  forrender  made  by  an  infant  U  void.    Per  Cur.  obiter.     3  Mod.  1 10. 

Tria*  a  W.  *  M.  >a  cafe  of  Taompfoa  ?,  Leech.  '  * 

[3.  But 


W5  '  Cnfant. 

Cro.C.  502.  £3.  But  if  an  infant  being  a  leffee  for  years,  to  begin  at  a  Jay  to 
all  the  Court  conie9  accepts  a  new  future  inter ejl  for  the  fame  term,  and  at  full  age, 
held  that  the  when  the  term  begins,  enters  into  the  land  and  accepts  the  new 
furrender  by  leafe,  and  claims  in  by  it,  this  agreement  to  the  new  term  (hall 
acceptance y  be  a  furrender  in  law  of  the  firft  eftate.  M.  1 3  Car.  B.  R.  be- 
ef a  fecond  tween  Fludd  and  Gregory,  per  Curiam,  upon  a  trial  at  bar ; 
fctfcisvoid,  Dut  a  fpecial  verdift  was  found  of  this  among  other  things,  and 
without  in"  a^ter  Tr.  x4  Car.  B.  ^-  upon  argument  at  the  bar,  adjudged  per 
creafe  of  his  Curiam  upon  this  point,  becaufe  it  could  not  be  for  the  benefit  of 
te«n,  or  de-  fa  }nfant,  and  therefore  the  law  adjudged  it  void  ab  initio.    In- 

creale  uf  his  rn  r%         r%         %  t  ~ 

wnt,  and       tratur.     Tr.  1 3  Car.  Rotulo,  1154.J  • 

where  there 

is  not  an  apparent  benefit,  or  the  femblance  of  a  benefit)  his  a&s  are  merely  void ;  and  there  being  no 
fuch  in  this  cafe,  judgment  was  given  accordingly.  ■  Jo.  405,  406.  pi.  2.  S.  C.  and  the  judges 
'  held,  that  the  agreement  to  the  iecond  leafe  did  not  make  void  the  firft,  becaufe  the  fecond  lei(c  was 
never  good.  —  2  Roll.  Rep.  408.  cites  9  H.  6.  36.  and  9  H.  7.  24.  that  a  furrender  of  infant 
is  void. 

4.  Dum  fuit  infra  setatem  was  brought  of  land  and  rent  againfi 
the  alienee  of  the  father  of  the  demandant,  and  the  writ  was  ad- 
mitted to  lie  of  the  rent,  and  yet,  by  fome,  the  grant  of  an  infant 
was  void,  and  not  voidable,  which  is.  not  fo,  as  appears  here ;  for 
then  a&ion  does  not  lie,  and  alfo  the  delivery  of  the  deed  cannot  be 
void j  but  voidable.     Br.  Dum  fuit,  &c.  pi.  1.  cites  46  £.  3.  34. 

5.  If  an  infant  levies  a  fine,  he  (hall  have  a  writ  of  error  during 
his  nonage,  and  affign  it  for  error.  12  Rep.  122.  Mich.  12  Jac. 
cites  F.  N.  B.  121. 

6.  If  an  infant  makes  a  leafe  for  years,  without  referving  any  rent, 
it  is  void,  and  not  voidable  only,  becaufe  there  is  no  confederation, 
but  if  any  rent  is  referved,  it  is  only  voidable.  Agreed  by  all, 
except  Gawdy.  Mo.  105.  pi.  248.  Pafch.  17  Eliz.  B.  R.  the 
7th  resolution  in  cafe  of  Lane  v.  Cowper. 

Cro.  J.320.  7-  If  an  infant  takes  a  leafe  for  years  rendering  rent,  it  is  only 

pi.  1.  Ket-  voidable  at  election;  for  if  it  be  to  his  benefit,  be  that  benefit 

sc?  &  S*P  aPParent  or  implied,  it  {hall  be  void  iri  no  cafe  prima  facie,  as 

held  accord-  21  H.  6.  b.  but  he  may  at  his  election  make  it  void;  for  before 

.  ingiy. ffjtf  rent- day  he  may  refufe  and  waive  the  land,  and  then  an  acYion  of 

K^vf9'  debt  will  not  lie  againfi  bim.     Held  per  Cur.    Brownl.  120.  PafcL 

Elliot,  s.'c.  11  Jac.     Kettlie's  cafe. 

the  Court     4 

were  all  clear  of  opinion,  that  the  infant  irffee  was  liable  to  pay  the  rent,  and  Co  judgment  wasgmsi 

/or  the  plaintiff. 

8.  If  an  infant  makes  a  leafe  for  years  rendering  rent,  and  the  leffee 
enters,  it  is  at  the  election  of  the  infant  to  charge  him  in  aflife,  or 
to  bring  debt  for  the  rent,  or  to  accept  the  rent  at  his  full  age,  as 
7  Ed.  4.  6.  and  other  books  be.  Per  three  juflices.  Cro.C.303. 
pi.  6.  Pafch.  9  Car.  B.  R.  in  cafe  of  Blunden  v.  Baugh,  and 
Ibid.  306.  agreed  per  Richardfon  Ch.  J, 

p.  If  an  infant  makes  a  leafe  for  years  rendering  rent,  the  leafe 
is  but  voidable  \  but  if  an  infant  m;i«cs  a  leale  for  years,  rendering 
a  rofe  or  a  pcpper-coni)  or  any  fuch  like  trifle,  the  leafe  is  void. 
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Arg.  cites  Fitzh.  tit.  Entry  Congeable,  26.    Mod.   263.  Trin. 
29  Car.  2.  in  cafe  of  Barker  v.  Keate. 

10.  An  infant's  deed  is  not  void,  but  only  voidable,  for  which 
reafon  an  infant  cannot  plead  non  eft  fa&um  to  his  deed,  as  a  feme 
covert  may.  3  Wms/s  Rep.  208.  MicL  1733.  Nightingale  & 
al'  v.  Ferrers. 


(B.  2)     Bound.     In  what  Cafes.  [  376  3 

I.  jN  aflife,  baron  and  feme  purchafed  the  land  in  fee,  and  after 
*  the  baron  aliened  to  his  youngejl  fon  in  fee  within  age,  and  af- 
ter the  baron  and  feme  entered  into  the  tenements  of  the  ajfent  of  the 
feoffee,  who  was  yet  within  age,  and  after  the  feme  continued  feifin 
and  died,  and  the  eldefl  fon  entered  as  heir,  and  the  youngeft,  who 
was  infeoffed,  brought  aflife  and  recovered  by  award  5  for  the  af- 
fent  was  void,.becaufe  he  was  within  age,  and  fo  the  entry  of  the 
baron  and  feme  a  difieifin  5  quod  nota.  Br.  Aflife,  pi.  169.  cites 
11  Aft  14. 

2.  Infant  may  be  bound  by  law  to  the  performance  of  a  condi-  PL  C.  375. 
Hon.  Per  Hale  Ch.  B.  Chan.  Cafes,  143.  in  cafe  of  Fry  v.  Por-  j£££^ 
ter,  cites  31  AfT.  17.  Fitzh.  Condition,  15.  Br.  114.  and  Co-  »  vern/56. 
rerture  and  Infancy,  71.  pi*  5o8« 

;     '  Trin.  1706. 

Scot  &  Ux1  r.  Haughton  and  Doctor  Fuller,  S.  P.  All  conditions  in  fact  /hill  bind  an  infant, 

but  not  condition  in  law.     Arg,  Godb.  365.— S.  P.  per  Rainsford  J.  Vent.  200.  in  cafe  of  Fry 

t.  Porter,  cite*  8  Rep.  Whit  ting  ham's  cafe. S.  P.  per  Hale  Ch.  J.  Vent.  205.  Pafch.  24  Car.  2. 

B.  R.—— Copyhold  furrendered  to  the  ufe  of  an  infant,  to  the  intent  that  he  fliould  pay  an  annuity 
to  another  at  full  age,  which  he  refufed  to  do,  it  was  decreed  he  Jnould  pay  it,  and  the  arrearage*. 
Toth.  171.  cites  9  Eliz.     Sawyer  v.  Gillet. 

3.  He  who  aliens  within  age  may  enter,  but  he  (hall  not  have  writ 
of  dum  fuit  infra  atatem  till  he  comes  of  full  age  ,•  quod  nota.  Br. 
Dum  fuit,  &c.  pi.  .3.  cites  39  H.  6.  42. 

4*.  If  an  infant  commands  J.  N.  to  make  an  obligation  in  his  name,  #  ♦< 
and  to  deliver  it  as  his  deed,  this  is  not  his  deed  ;  for  the  command 
of  an  infant  is  void ;  contra  if  he  himfelf  delivers  it.     Br.  Co- 
verture,* pi.  50.  cites  14  E.  4.  3. 

5.  If  an  infant  be  to  n\ake  a  prefentation,  it  (hall  not  be  flayed 
for  his  nonage,  for  the  cure  of  fouls  is  to  be  regarded,  and  there- 
fore, if  in  fuch  cafe  he  doth  furceafe  in  fix  months,  the  ordinary 
(hall  collate.  Per  Manwood  J.  3  Le.  46.  pi.  66.  Mich.  5  Eliz. 
C.  B.  Anon. 

6.  Infant  (hall  be  bound  by  the  flatute  of  *  cejfavit  and  +  waft,  *  3  Mod. 
&c.  though  the  ftatutes  are  general,  for  the  firft  is  an  injury  to  ^*'  *!*• 
the  lord,  and  the  other  to  the  leflbr,  and  he  himfelf  acquires  the  j.  show*. 
eftate,  and  he  that  hath  policy  to  acquire  is  by  law  prefumed  to  »3«  contra, 
have  reafon  to  defend  the  fame  thing.    Per  Walfli.  PL  C.  364.  b.  ^to0™- 
Mich.  4  &  5  Eliz.  in  Lord  Zouch's  cafe.  wafte  by  in- 

fant  it  a 

forfeiture,  becanfe  it  h  againjf  a  Jiatute,  and  if  leflbr  recovers  the  place-  wafted,  the  infant  JfcaU  not 
enter  again.     Arg.  Godb.  '365. 

6  7.  Infant 
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7.  Infant  lord  has  title  to  enter  for  mortmain,  but  enters  net 
within  the  year,  or  does  not  enter  into  the  land  of  the  villein  be- 
fore the  villein  has  aliened  the  land,  he  (hall  be  bound  by  laches 
becaufe  he  had  not  but  title  to  the  thing  which  never  was  in  hin£ 
Per  Walfli.  PL  C.  364.  b.  Mich.  4  &  5  Eliz.  in  Ld.  Zouch's 
cafe. 

8.  Infants  are  bound  by  laches  in  cafe  of  waif,  effray,  wred, 
fale  in  market  overt,  or  afts  done  by  reafon  of  their  office,  or  for 
neceffity.    Per  Walfh.  PL  C,  364.  b.  Mich.  4  &  5  Eliz.  in  Ld. 
Zouch's  cafe. 

9.  A.  of  full  age,  and  B.  within  *ffz,jointenants,  are  difleifed 
by  C.  C.  levies  a  fine,  and  after  proclamations  5  years  pafs.  A. 
dies.  B.  fliall  have  other  five  years  after  his  full  age  for  the 
whole.  Per  Bendloes  J.  PL  C.  367.  Mich.  4  &  5  Eliz.  Stowell 
v.  Zouch. 

[  377  ]  IO#  Wkra  an  infant  made  a  conveyance  by  bargain  and  /ale  U 
Queen  Eliz.  it  was  not  aided  by  the  ftat.  18  Eliz.  [cap.  a.]  cited 
by  Coke  Ch.  J.  Cro.  J.  364.  pi.  a.  as  adjudged  in  30  Eliz.  in 
Bawd's  cafe. 

11.  Feme  obligor  of  full  age  marries  an  infant,  in  debt  on  the 
bond  age  was  denied.    Noy,  69.  39  Eliz.    Deeles  v.  Nokes. 

1 2-  Infant  keeps  an  hoftry :  his  guefts  are  robbed  s  no  a£tion  lies 
againft  the  infant.  See  Anions  (D)t  pi.  3.  cites  40  8c  41  Eliz. 
Crofs  v.  Andrews. . 

13.  Though  a  feoffment  by  infant  tenant  for  life  or  years  be  not 
fuch  a  forfeiture  but  that  the  infant  may  enter  again  upon  the 
leflbr,  yet  if  it  be  by  matter  of  record,  as  if  he  levies  a  fine,  he 
fliall  never  enter  again.  Arg.  Godb.  365.  cites  8  Rep.  44.  rHUL 
4j  Eliz.]    Whittingham's  cafe. 

14.  If  an  infant  bargains  and  fells  lands  by  deed  indented  and  in- 
rolled,  he  may  avoid  it  at  any  time.     %  Inft.  673. 

IttomZ  „  'S •  Chancery  wiU  de«**  no  award  to  bind  an  infant.  Chan. 
»oid,  but      Cafes,  280.  Trin.  28  Car.  2.    Cavendifh  v 

voidable*  £umb.  318.  Hill.  6  W.  3.  B.  R.   Roberta  v.  Ncwbold. 

SStoT  r  ,6#  £xPrefs  *$***  maY  Wnd  an  infant  copyholder.  Per  Eyies 
contra  ibid.  J;  Show.  83.  Hill.  1  W.  &  M.  in  cafe  of  King  v.  Diliftoq, 
s5 But  cites  Le.  266.  Secme's  cafe,  of  the  lords  appointing  one  to  rc- 

cutomle.    ccive  *c  Profit8  *?""«  nonagc  >  and  fo  k  is  »  **  cafe  of  an  office,' 
not  bind  as    *  condition  exprefe  will  bind  an  infant.    Ibid,  cites  8  Rep.  44. 
infant.  Per   Whittingham's  cafe.  r  -rr 

Eyre  J.  ° 

Show.  84,  In  S.  C. 

(B.    3)    Ada  of  Infant  avoided  when. 

1.  IT  is  a  common  known  rule,  that  all  fuch  gifts,  grants,  or 

x  deeds  made  by  an  infant,  which  do  not  take  effeff  by  delivery 

fits  hand,  are  void  j  but  fuch  gifts,  grants,  or  deeds,  made  by  an 

infant  by  matter  in  deed,  or  in  writing,  which  take  eficft  by  de- 

liyeiy 
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Krery  of  his  own  hand  ate  voidable  by  himfelf,  and  his  heirs,  and 
by  thpfe  which  fhall  hare  his  cftatc.    Perk.  6.  f.  12. 

2.  If  an  infant  brings  error  to  reverie  a  fine  levied  by  him,  if  *J*'  by  la- 
the infpeSion  be  had,  and  witnefles  produced  to  prove  the  infancy,  catcd"™  the 
the  reverfal  may  be  after  full  age,  or  after  his  deceafe  by  his  heir,  infpeaion. 
Mo.  844*  pi.  1130*  Fafch.  13  Jac.  Keckwith's  cafe.  li?- **• 

"    r  Jr  •>  *  Mich.  33 

Car.  2.  C.  B.  Hiitchinfon'a  cafe* 

3.  A  diverfity  is  to  be  obferved  between  matters  of  record  done  or. 
fullered  by  an  infant,  and  matters  en  fait ;  for  matters  en  fait  he 
fhall  avoid  either  within  age,  or  at  full  age,  as  has  been  faid  \  but 
matters  of  record,  as  ftatutes-merchants,  and  of  the  ftaple,  re- 
cognizances knowledged  by  him,  or  a  fine  levied  by  him,  reco- 
very againft  him  by  default  in  real  a&ion  (faving  in  dower)  muft 
be  avoided  by  him,  via.  ftatutes,  &c.  by  audita  querela,  and  the 
fine  and  recovery  by  writ  of  error  during  his  minority $  and  the 
like;  and  the  reafon  thereof  is,  becaufe  they  are  judicial  afis,  and 
taken  by  a  court  or  a  judge,  therefore  the  nonage  of  the  party  to 

avoid  the  fame,  (hall  be  tried  by  infpedion  of  judges,  and  not  by  f  I78  7 
the  country.  And  for  that  his  nonage  muft  be  tried  by  infpeclion, 
this  cannot  be  done  after  his  full  age ;  and  fo  is  the  law  clearly 
holden  at  this  day,  though  there  be  fome  difference  in  our  books. 
But  if  the  age  be  infpe&ed  by  the  judges,  and  recorded  that  he 
.is  within  age,  albeit  he  come  of  full  age  before  the  reverfal,  yet 
may  it  be  reverfed  after  his  full  age.     Co.  Litt.  380.  b. 

4.  A  fine  was  levied  by  an  infant  feme,  and  fbe  and  her  hufband  Bat  •**• 
were  examined  as  to  her  age,  and  both  anfwered  that  fbe  was  of  age,  ™yr?Cfyf* 
and  afterwards  fhe  was  examined  privately  as  to  her  confent,  this  fall  not 
who  anfwered,  that  fbe  was  under  no  conftraint,  and  was  willing  ke  tried  kj 
to  levy  the  fan  $  but  was  not  queftioned  then  as  to  her  age.  About  %!tikc£at 
two  years  after  the  wife  died  without  iflue ;  the  Court  agreed  a  fine.  Cto. 
that  the  fine  cannot  be  fet  afide  after  her  death.    Mod.  246.  pi.  6.  £*  739;  ?■• 
Pafch.  29  Car.  2.  C.  B.  Barrow  v.  Parrot.  ^Va*" 

B.  R.  Holland  v.  Dauntsey.  'The  bringing  a  writ  of  error  daring  hit  nonage  it  not  fufficicnt, 

hat  the  fine  ky  judgment  in  the  writ  of  error  muft  be  rgvtrfed  during  bit  umage.    Oodb.  120.  pi.  144. 
»•;  Eli*. 


(B.  4)     Ads  of  Infants ;  avoided  by  whom* 

1.  TF  two  joint enants  are,  and  the  one  is  an  infant,  and  he  makes 
*  feoffment  of  his  part,  the  other  cannot  enter ;  for  none  fhall 

avoid  an  aft  done  by  an  infant  but  he  who  is  privy  in  blood*  Br. 

Entre  Cong.  pi.  47.  cites  39  H.  <J.  42. 

2.  None  fhall  take  advantage  of  the  infancy  of  his  ancefior,  bat 

he  that  has  right  defcended  to  him  from  the  fame  anceftor ;  but 

the  heir  of  an  infant  may  take  benefit  of  a  condition,  though  no 

right  defcended  to  him  from  the  fame  anceftor.    8  Rep.  44.  a. 

WL  45  Eliz.  Whittiagham't  cafe. 

3.  Privies 
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3.  Privies  in  Hood,  as  the  heir  general  or  fpecialy  may  avoid  t 
conveyance  made  by  their  anceftor  during  his  nonage.  8  Rcp.42. 
b.  Hill.  45  Eliz.  in  the  Star-Chamber,  in  Whittingham's  cafe. 

4.  As  if  an  infant  feifed  in  fee  inches  a  feoffment  and  dies,  his 
heir  {hall  enter.     8  Rep.  42.  b.  in  S.  C. 

5.  So  if  feifed  in  tail  maley  and  he  males  a  feoffment  and  dies  y  his 
fon  being  heir  general  and  fpecial  may  enter.  8  Rep.  43.  a.  in 
o.  C 

6.  And  if  he  has  no  fons  but  only  daughters,  his  brother  being 
bis  fpecial  heir  per  formam  doni  made  to  his  father,  may  avoid  the 
feoffment,  becaufe  he  is  privy  in  blood,  and  has  the  land  by  de- 
fcent.     8  Rep.  43.  a.  in  S.  C. 

7.  But  privies  in  effate  cannot  avoid  a  conveyance  made  by  an 
infant.     8  Rep.  43.  a.  in  S.  C. 

^8.  As  if  tenant  in  taily  being  within  age,  makes  a  feoffment  and  dies 
•without  iffuey  the  donor  jhall  not  enter  y  becaufe  he  was  privy  only  in 
eftate,  and  no  right  accrued  to  him  by  the  death  of  the  donee. 
8  Rep.  43.  a.  in  S.  C. 

9.  So  if  there  be  two  join  tenants  within  agey  and  one  of  them  mates 
a  feoffment  in  fee  of  his  moiety ,  and  dies,  the  furvivor  cannot  enter; 
for  by  the  feoffment  the  jointure  was  fevered  fo  long  as  the  feoff- 
ment continued  in  force,  and  therefore  the  heir  of  the  feoffor 

C  379  J    may  have  a  dum  fuit  infra  astatem,  or  enter  into  the  moiety. 
8  Rep.  43.  a.  in  £L  C. 

10.  But  if  05th  had  joined  in  the  feoffment,  and  one  had  dudy  the 
right  had  furvived  to  the  other,  and  he  fhould  have  had  the  land 
from  the  fhft  feoffor.     8  Rep.  43.  a.  in  S.  C. 

11.  If  a  man  within  age,  feifed  in  the  right  of  his  wifey  makes  a 
feoffment  and  diesy  his  heir  cannot  enter,  becaufe  no  right  defcends 
to  him,  but  inafmuch  as  the  baron,  if  he  had  lived,  might  have 
entered  in  the  life  of  his  wife  only,  and  not  in  refped  of  any  right 
which  he  himfelf  had,  the  wife  might  in  fuch  cafe  have  entered  in 
her  own  right,     8  Rep.  43.  b.  in  S.  C. 

1 2.  But  if  the  feme  y  being  only  tenant  in  tail,  and  the  baron  within 
agey  had  made  a  gift  in  tail  to  another,  by  which  the  baron  gained  a 
new  reverfion  in  fee y  and  diedy  the  wife  might  enter \  or  the  heir  of 
the  barony  who  had  a  new  reverfion  defcended  to  him  \  but  if  the 
heir  had  entered,  and  defeated  the  tail  given  by  the  infant,  his  eftate 
vanifhed,  and  by  operation  of  law  the  feme  was  immediately  feifed 
of  her  old  e/tate.     8  Rep.  43.  b. 

13.  Privies  in  lawy  as  the  lord  by  ef cheat y  fhall  not  avoid  a  con- 
veyance made  by  an  infant.     8  Rep.  44.  a. 

14.  Asxizn  infant  makes  a  feoffment  and  dies  without  heiry  the 
lord  fhall  not  avoid  it  5  per  Curiam*  agreed ;  but  becaufe  it  appear- 
ed the  feoffment  was  executed  by  letter  of  attorney  made  by  the  infant ', 
it  was  refolved  to  be  void,  and  that  the  land  fhould  efcheat  to  the 
queen.     8  Rep.  42..  45.    "Whittingham's  cafe. 

15.  Where  an  incroachment  of  a  water  courfe  was  made  in 
the  infancy  of  the  ancdtcr,  who  after  full  age  acquiefced  under 
it  21  years,  though  fuch  infancy  was  urged,  yet  Lid.  Cowper 
took  no  notice  of  it  for  the  above  re:ifon.  G,  Equ.  R-  4.  Hill. 
6  Ann,  in  Cane.  Ld.  Cuernfcy  v.  Rodbridgcs. 
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(B.  5)  How  relievable  after  Age,  and  in  what  Cafes* 


I.  |F  an  infant  within  age  feifed  of  tent  pur  chafes  the  /and,  and 
**   aliens  tie  land  within  age,  he  (hall  have  ele&ion  if  he  will 
demand  the  land  or  the  rent ;  per  Kyrton,  quod  non  negatur.  Br. 
Coverture,  pi.  12.  cites  46  E.  3.  33,  34. 

2.  If  an  infant  be  bound  in  a  recognizance,  he  has  no  remedy  to 
avoid  it  by  his  nonage ;  but  the  Court  ought  not  to  take  him  to  be 
bound,  if  they  can  perceive  it ;  quod  nota.  Br,  Coverture,  pi.  23. 
cites  8  H.  6.  30. 

3.  If  an  infant  makes  a  gift  or  a  ieafe  rendering  rent,  and  accepts 
the  rent  at  full  age,  this  is  a  good  bar  in  dum  fuit  infra  aetatem. 
Br.  Dum  fuit,  &c.  pi.  8.  cites  22  H.  6.  24. 

4.  If  a  guardian  pleads  an  ill  plea  where  he  might  have  pleaded  a 
good  one,  by  which  the  infant  lofes,  the  infant  (hall  have  writ  of  dif- 
ceit  at  his  full  age,  and  recover  all  in  damages  againft  the  guard- 
ian ;  and  therefore  the  Court  cannot  accept  a  guardian  but  fuch 
as  is  fufficient  to  render  the  infant  damages  at  his  full  age.  And 
in  this  cafe  the  infant  here  is  at  no  mifchief  5  for  he  fhall  recover 
in  value  againft  the  vouchee,  and  the  fame  law  where  the  guard- 
ian vouches  illy,  he  fhall  render  damages  to  the  infant.  Br.  Droit  [  380  ] 
deRe&o,  pi.  15.  cites  9  E.  4.  36. 

5.  Where  an  infant  affigns  dower  to  his  mother  more  than  the 
third  part,  he  cannot  enter  into  the  furplufage  at  full  age, 
but  is  put  to  his  writ  of  admeafurement  of %  dower \  Per  Kingfmill  J. 
but  per  Rede  Ch.  J.  he  may  enter  as  upon  partition  made  within 
age,  which  is  equal;  quaere.  Br.Entre  Cong.  pi. 44.  cites  21 
H.  7.  29. 

6.  If  an  infant  makes  a  feoffment,  he  may  enter  either  within  age 
or  at  full  age ;  and  if  he  dies,  his  heir  may  enter  or  have  a  dum 

fuit  infra  tttatem,  &c.  Litt.  f.  406.  and  Co.  Litt.  247.  b.  248.  a* 

7.  An  infant  who  is  bound  in  a  flatute  faple  or  the  like,  fhall  re- 
verie it  by  audita  querela  at  full  age,  or  within  age,  Br.  Cover- 
ture, pi.  64.  cites  F.  N.  B.  104. 

8.  Infant  is  not  relievable  by  audita  querela  after  full  age  againft 
a  fatute  by  him  entered  into.  Mo.  ,75.  pi.  206.  Mich.  7  &  8 
Eliz.  Worfley's  cafe. 

9.  Infant  acknowledged  a  recognizance,  and  upon  audita  querela  Godb.  149. 
upon  mfpeclion  he  was  adjudged  within  age,  and  had  fcire  facias  pl*  5*' 
againft  the  conufee,  and  upon  one  nihil  returned  judgment  was 

that  recognizance  be  difcharged  where  two  nihils  ought  to  be  re- 
turned or  fcire  feci,  and  for  this  judgment  was  reverftdfor  error, 
and  now  the  infant  is  of  full  age,  and  cannot  have  a  new  audita 
querela  ;  but  he  fhall  have  afpecial  writ  reciting  all  the  matter,  and 
to  be  relieved ;  though  judgment  be  reverfed,  yet  the  depofitions 
of  witnefles  remain.  Jcnk.  322.  pl.  30.  cites  2  Jac.  Randal's 
cafe. 
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4  10.  Land  of  an  infant  was  charged  by  his  father's  will for pay* 

ment  of  portions  to  younger  children,  who  bring  a  bill  praying 
that  the  truftees  may  be  decreed  to  fell,  &c.  The  infant,  while  a 
minor,  defired  that  the  truft  eftate  might  not  be  fold,  and  offered 
to  fubjetl  other  lands  not  within  the  trt/ft,  by  which  means  a  fale 
was  delayed  ;  decreed  per  Lords  Commiflioners  to  hold  him  to  his 
offer,  for  if  he  would  have  departed  from  it  he  fhould  imme- 
diately on  his  coming  of  age  have  applied  to  the  Court  to  have  re- 
traced his  offer  and  amended  his  anfwer,  but  now  he  had  ao- 
quiefced  under  the  anfwer  about  four  years.  2  Vera.  224.  pi.  206. 
Pafch.  1 69 1.    Cecil  v.  £.  of  Salilbury. 


(C)     What  Aft  done  by  an  Infant  Jball  bind  him. 

Contract. 

[1.  IF  an  infant  in  reverfton  accepts  a  leafe  for  life  of  tenant  in  dower y 
*■  but  never  takes  the  profits,  and  at  full  age  difagrees  to  the 
•For.  729.  Jeafe,  (*)  this  Jball  not  bar  him  of  his  action  of  waft  y  for  waft  done 
~~ w    ^  in  the  mean  time.    ,30  E.  3.  16.] 

[2.  If  a  man  lends  an  infant  10/.  to  pay  at  a  certain  day,  this  con- 
tract (hall  not  bind  him.    39  E.  3.  20.  b.  admitted  by  the  iflue.] 

[3.  If  an  infant  makes  a  contraEt  pro  viclu  £3*  vejlitu,  this  {hall 
bind  him.] 
Fltzh.  Ar-        [4-  [&?]  if  an  infant  makes  a  contract  for  his  table,  he  maybe 
hitremcnt,     charged  iii  an  action  upon  this  contract.      18  E.  4.  2.    10  H. 

pl.  4.  cites     ^  -j 

admitted. 

[38O 

Fnzh.  Ar-  .  [5.  &  if  he  buys  a  coat  or  cloth  for  apparel,  this  (hall  bind  him, 
J.^citl's  ^or  n€  cannot  live  without  meat,  drink,  and  clothes.  18  E.  4.  2. 
s.c.&s.p.  10  H.  6.  14.3 

admitted.— 

Bat  where  an  infant  boys  filks  and  velvets,  which  appear  to  be  above  his  degree,  the  £une  is  void,  Aef 
being  things  of  fupcrfluity  and  not  of  neccflity.     Lat.  22.  in  a  nota  fays  it  was  adjudged.  So  for 

gold  lace  to  trim  his  fuit.  2  Roll.  Rep.  45.  cites  it  as  the  lord  of  E flex's  page's  cafe.  !Vid» 
144.  S.  C.  cited  by  the  name  of  Prices  cafe.— —  S.  C<cited  by  Vaughan  Ch.  J.  Cart.  216.  Tria. 
22  Car.  2.  C.  B. 

Cro.  J.  494.  r$9  if  an  infant  ,7  a  mercer  and  hath  afbop  in  a  town,  and  there 
?6  lac.sx."  ^uys  ^ndfellsy  and  he  contracls  U  pay  a  certain  fum  to  J.  S.  forcer* 
adjudged,     tain  wares  fold  to  hhn  by  %  S.  to  re-fell,  yet  he  is  not  chargeable 

*"d  rnen fft  uPon  ^"s  contra^>  *or  t™9  trading  is  not  immediately  neceflary 
reversed?—  a<*  vi&um  &  veftitum.  Trin.  10  Ja.  B.  R.  between  Hill  akd 
sRoii.  Rep.  Whittingham,  in  a  writ  of  error  per  Curiam,  and  the  judgment 
•d'ud'eS"  8*ven  before  e  contra  reverfed,  for  if  he  fhall  be  bound  thereby, 
and" the  for-  infants  might  be  infinitely  prejudiced,  and  buy  and  fell  and  lire 

jnerjudg-       by  the  lofs.] 
ment  reverf- 
ed accordingly.  D.  104.  b.  Marg.  pi.  13;  cites  S.  C.  adjudged,  and  judgment  revtrfed  accord- 
ingly.  Noy,  21,  22.  S.  P.  obiter,  accordingly  that  the  infant  is  not  bound.  S«  C.  cited  by 

Crooke,  2  Roll.  Rep.  271. 

[7.  If 
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C7.  If  an  infant  makes  a  conttzQ:  pro  viflu  or  veftitUf  and  inters  Lev-  86« 
into  a  Jingle  bill  for  payment  thereof  this  (hall  bind  him,  though  ca^B-il. 
he  be  oufted  of  his  law  thereby.]  Rufltu  v. 

I  Lee,  s.  P. 

where  it  was  for  victuals  and  clothes  necefiary,  delivered  to  him  and  fui table  to  his  quality,  and  they  (hall 
be  intended  to  be  for  his  own  ul'e  though  not  To  alleged. 

[8.  But  if  the  infant  enters  into  an  obligation  with  a  penalty  for  Co*  L*tt* 

payment  thereof,    this   obligation   fhall  not  bind   him.     Pafch.  Hi>£Sg£' 

32  Eliz.  B.  R.  by  three  juftices.    Mich,  n  Ja.    Cupworth's  Mich/ 

cafe,  per  Curiam.]  »4  Car.  2. 

in  cafe  of 
Ruffel  ▼.  Lee,  S.  P.  Arg.  cites  Co.  Litt.  at  fupra,  and  Cro.  E.  920.  S.  P.  held  accordingly,  and  the 
Court  in  the  principal  cafe  was  of  the  fame  opinion.  Godb.  119.  pi.  316.  Mich.  11  Jac.  C.  B« 
Rearfby  v.  Coffer,  S.  P.  agreed  per  Cur.  But  it  is  faid  there  that  if  when  he  comes  to  full  age  he 
enters  into  an  obligation  for  necefiaries  which  he  had  when  he  was  within  age,  the  law  is  now  taken 
to  be  that  the  fame  (hall  bind  him.  But  ibid,  cites  Randall's  cafe,  44  Ellz.  adjudged,  that  an 

obligation  with  a  penalty  for  money  borrowed  within  age  is  abfolutely  void.  But  per  Wray  if 

an  infant  had  been  bound  in  an  obligation  with  a  furety,  and  afterwards  at  his  full  age  he  in  considera- 
tion thereof  promifes  to  keep  his  furety  harmlefs,  an  acVion  lies  on  fuch  promife ;  for  the  infant  cannot 
plead  non  eft  ficlum.    Le.  1 14.  in  pi.  1 56.  cites  Mich,  28  &  29  Eli*.    Edmonds's  cafe. 

[9.  But  an  infant  may  bind  himfelf  in  an  ajjumpftt  for  payment  An  hfint 

thereof  and  an  a&ion  upon  the  cafe  lies  againft  him  upon  the  J£2? Lit 

promife ;  for  this  is  but  in  nature  of  an  aftion  of  debt,  and  there-  bread,  and 

fore  where  debt  lies,  an  aftion  upon  the  cafe  lies  againft  him,  af«rwarda 

(but  perhaps  it  would  be  otherways  upon  a  collateral  promife),  for  Ztcwntwtl 

wager  of  law  is  not  to  be  regarded;  for  a  man  of  full  age  fhall  the  baker, 

by  fuch  aftion  be  oufted  thereof.    Trin.  15  Ja.  B.  R.  between  !*««* 

Tillet  and  Buckstone,  Rot.  1 3 74,  adjudged,  that  an  aftion  cJ'$£q£ 

upon  the  cafe  lay  againft  an  infant  upon  promife  of  payment  for  *pQ*tk\iac- 

beer  and  billets.    Mich.  2  Car.  Regis,  between  Delavall  and  """»f»  te- 

Clare,.  agreed  per  Curiam.     Contra,  Mich.   11  Ja.  B.  per  Cu-  founded IS 

riam.]  upon  the 

account  in 
which  an  infant  is  not  chargeable,  for  the  law  allows  him  not  fuch  difcretion,  for  it  may  be  mif- 
leckoncd.     2  Roll.  Rep.  271.  Mich.  20  Jac.  B.  R.     Thrill's  cafe. 

US**] 

[ro.  If  an  infant  promifes  another,  that  if  he  will  find  him  meat,  Pa,ra«  5*8. 
drink,  and  wafhing,  and  pay  for  his  fchooling,  that  he  will  pay  7  /.   accordingly. 

yearly,  an  a&ion  upon  the  cafe  lies  upon  this  promife,  for  learn-  ,  jo. 

ing  is  as  neceffary  as  other  things,  and  though  it  is  not  mention-  *8**  P1'  4- 
ed  what  learning  this  was,  yet  it  fhall  be  intended  what  was  fit  for  jJdged'tLt 
him,   till  it  be  fhewn  to  the  contrary  on  the  other  part ;    and  the  aaion 
though  he  to  whom  the  promife  was  made  does  not  inflrucl  him,  but  '*/•  ■" — 
pays  another  for  it,  the  promife  of  re-payment  thereof  is  good;   ^.,'sip. 
and  it  appears  that  the  learning,  meat,  drink,  and  wafljing,  could  —  -An 
not  be  afforded  for  a  lefs  fum  than  7I.  Mich.  4  Car.  B.  R.  be-  ^VJJ 
tween  Pickering  and  Gunning  adjudged,  this  being  moved  in  aglSk "an* 
arreft  of  judgment,  which  intratur.     Trin.  3  Car.  Rot.  918.]       infant  Upon 

an  aflumpfit 
by  him  for  neceJTaries,  though  it  was  objected  that  damages  are  to  be  recovered  in  it,  and  that  debt 
only  would  lie.     Lac.  169.  Trin.  2  Car*  Wood  v.  Whhcnck.  1  .Noy,  87.  S.  C.  Sc  S.  I',  agiwd 

per  Curiam. 

II.  If  an  infant  binds  himftlf  he  fliall  not  avoid  it ;  per  Mark- 
ham.     Newt,  faid  this  is  by  cuftdm  -,  but,  per  Markham,  this  is 

Og  2  by 
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by  the  common  law ;  for  it  is  for  his  benefit  to  be  inftruded  to 
gaiii  his  living.  For  as  the  mafter  may  have  aftion  of  covenant 
againft  the  apprentice  to  ferve  him,  fo  (hall  the  apprentice  have 
againft  him  to  inftru&  him.  But  per  Newton,  covenant  by  an 
infant  is  void  by  the  common  law.  But  per  Afcue  J.  an  infant 
may  be  an  apprentice  by  indenture ;  for  it  is  for  his  benefit.  But 
Pafton  J.  denied  thefe  cafes*  So  Newton  and  Pafton  againft 
Afcue  and  Markham.  And  it  was  agreed,  that  an  infant  may 
be  conftrained  to  ferve,  but  not  to  be  an  apprentice*  Br.  Co- 
verture, pi.  25.  cites  21  H.  6.  31. 

ia.  Account  does  not  lie  againft  an  infant  clearly,  per  Newton 

Ch.  J.  quod  non  negatur.  Br.  Coverture,  pi.  24.  cites  19  H.  6.  5. 

13.  If  an  infant  be  at  table  with  vac  for  1 2d.  fir  the  week,  or  buy 

cloth  of  me  for  his  robes,  debt  lies,  and  nonage  is  no  plea ;  for 

thofe  are  necefiaries ;  for  he  cannot  live  without  meat,  drink,  and 

vefture.    Br.  Coverture,  pi.  51.  cites  18  E.  4.  12. 

^!°i6."h1u!       *4'  ^n  in^nt  ^ad  taken  fo  much  for  neceffary  apparel  and  diet 

45  EH*.        as  amounted  to  50/.     A.  paid  the  money  for  the  infant  and  took  an 

B.R.  AyJIff  obligation  of  him  with  a  penalty.     Adjudged  that  it  did  not  bind 

s"  cr.CAck'  *"m  in  regard  of  the  forfeiture.    Arg.  Hutt.  107.  cites  it  as 

wMeCourt  25  Eliz.    Aleph's  cafe. 

held  it  to  be 

void  ;  but  if  be  had  taken  an  MgauoB  of  the  veryfum  which  he  laid  out  tot  hit  neceffary  maintenance  it 
had  teen  otherwise.  Mo.  679.  pi.  o»q.  a.  C  adjudged  in  C.  B.  for  the  defendant.     ■ 

Godb.  364.  pi.  456.  Arg.  cites  S.  P.  adjudged  5  Jac*  B.  R.  in  cafe  of  Bdhdbfe  ▼.  Holiday. 
Refolved  that  a  bond  taken /or  neceflaries  of  an  infant  is  good.  Mar.  145.  cited  by  Biamftoa  Ch.  J. 
as  Trin.  4  Car.     Pickering  v.  Jacob. 

See  1  Mod.  f£.  Infant  has  eftate  on  condition  to  be  performed  by  him  ;  if 
a6Le*r*i.  ^e  condition  be  broken  during  his  minority,  the  land  is  loft  for 
3  Mod.  28.  ever.     8  Rep.  44.  b.  Hill.  45  Eliz.    Whittingham's  cafe. 

Ifcotiditmt  16.  Debt  on  efcape  againft  an  infant  gaoler  that  fuffers  a  prifoner 
Ifried  *""     t0  c^caPe  out  °^  execution,  will  lie  upon*the  ftatute  of  W.  2. 11. 

offices   °         2  Inft.  382. 

founded  on 

con6dence  and  fltill,  be  broken  by  infant  or  ferns  covert,  this  flull  bar  infant  and  feme  covert  far 

ever.     8  Kep.  44.  b.  Hill.  45  Eliz*    Whittingham's  cafe. 

17.  Infant  ideot  (fo  found  by  office)  levies  a  fine  to  A.  and  de- 
clares the  ufe  of  it  by  indentures,  and  good.     10  Rep.  24.  b. 
[383  ]    Mich.  10  Jac.  B.  R. 

Roll.  Kep.  1 8.  An  infant  (hall  not  be  charged  upon  his  promifefir  the  board 
s!p!nbPl"2*  of  a  granger ^  though  otherwife  it  fhall  be  for  his  own  board; 
cokeind  agreed  by  Coke  and  Crooke.  3  Bulft.  118.  Trin.  14  Jac.  in  a 
crooitc        nota. 

agreed. 

aRoii.Rep.  jp#  AJfumpftt  by  executor,  in  confideration  the  teftator  would 
T?ChcfterC.a  ^UJ  and  pay  for  the  defendant  24  yards  of  lace >  1 1  yards  of  velvet  y  and 
S.C.&S.P.  three  yards  of  broad-cloth y  and  make  him  a  cloak ,  defendant  ptomifed 

agreed. t0  pay  f0  much  as  he  fhould  pay  for  the  wares,  and  alfo  fo  much 

cheve  vf'*  as  ^c  ^ou^  deferve  for  tlie  making  of  the  cloak ;  and  furthcrdc- 
chefter.*  clared  that  the  defendant  was  indebted  to  the  teftator.  27  Lfir  a 
s.  c.  ad-  doublet  and  a  pair  of  velvet  ho/i  made  for  himy  which  he  pro- 
Ju4*c4  J&4 
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mlfed  to  pay,  but  had  not.    The  defendant  faid,  that  at  the  time  asa'nft  the 
of  the  feveral  promifes  he  was  within  age;  adjudged  for  the  de-  Plaintiffi;or 
fendant,  becaufe  it  does  not  appear,  that  this  cloak,  doublet,  and  that *t  w» 
hofe  were  for  the  defendant  himfelf,  nor  if  it  had  been  fo  averred,  fornecefftry 
yet  it  not  being  averred  that  it  was  necejfary  and  convenient  apparel  appardp^"h 
for  him  to  wear  according  to  his  ejtate  ana  degree,  therefore  the  pro-  151, 15a.  * 
mifc  did  not  bind  him.     Cro.  J.  560,  pi.  8.    Hill.  17  Jac.  B.  R.  J60*5  v* 
Ire  v.  Chefter.  f!c!*U. 

judged— Le*.  87.  Mich.  14  Car.  a.  B.  R.  cites  S.  C. 

20.  Infant  and  another  of  full  age  covenanted  the  one  with  the  other , 
though  the  infant  is  not  bound,  yet  the  other  is.  Sid.  446. 
pi.  5.  Pafch.  22  Car.  2.  B.  R.     Farnham  v.  Atkins. 

21.  Where  it  has  been  held  that  the  deeds  of  infants  are  not  Therefore 
void  but  voidable,  the  meaning  is,  that  non  efl  fa&um  cannot  be  lf  an  Xnfant 
pleaded,  becaufe  they  have  the  form  though  not  the  operation  of  "*£?*  J 
deeds,  and  therefore  are  not  void  upon  that  account,  without  mnZu!*, 
ihewing  fome  fpecial  matter  to  make  them  of  no  efficacy ;  per  thougn  ** 
Curiam.     3  Mod.  310.  inn.   2  W.  &  M.  in  B.  R.  in  cafe  of  \^ftx 
Thompfon  v.  Leach.  it  (hall  not 

he  avoided 
hy  pleading  non  eft  fadum,  But  hy  ihewing  his  infancy.     3  Mod.  311.  Trin.  2  W.  &  M.  in  B.  R. 

in  cafe  of  Thompfon  v.  Leach.— But  he  may  fay,  non  conceffit,  &c.  per  Wray  Ch.  J.  a  Le.  218, 

in  Hum/reft oxTs  cafe. 

22.  If  one  deliver  goods  to  an  infant  on  a  contracJ,  &c.  know- 
ing him  to  be  an  infant,  the  infant  (hall  not  be  charged  in  trover 
and  converfion  for  them;  for  by  fuch  way  all  the  infants  in 
England  ihould  be  ruined.  Sid.  129.  Pafch.  15  Car.  2.  in  the 
Exchequer  Chamber,  in  cafe  of  Manby  v.  Scott. 

23.  But  if  the  delivery  of  goods  be  to  a  feme,  not  knowing  her 
to  be  a  feme  covert,  or  to  an  infant,  not  knowing  him  to  be  an  in* 

font,  it  will  be  otherwife.    Sid.  129.  in  cafe  of  Manby  v.  Scott. 

24.  Some  have  endeavoured  to  diflinguifh  between  a  deed  which 
gives  only  authority  to  do  a  thing,  and  fuch  which  conveys  an  interejl 
by  the  delivery  of  the  deed  itfelf,  that  the  firft  is  void  and  the  other 
voidable.  But  the  reafon  is  the  fame  to  make  both  void,  only 
where  a  feoffment  »  made  by  an  infant  it  is  voidable,  becaufe  of 
the  folemnity  of  the  conveyance;  per  Curiam.  3  Mod.  311, 
Trin.  2  W.  &  M.  in  B.  R.  in  cafe  of  Thompfon  v.  Leach. 

25.  An  infant  being  bail,  and  taken  in  execution,  it  is  difcretionary 
to  difcharge  him  on  bail  or  not.  Carth.  278.  Trifc.  jW.&M, 
in  B.  R.   Loyd  v.  Eagle. 

26.  A.  lends  an  infant  money,  and  infant  lays  it  out  in  necejfaries,  1  Salk.387. 
yet  the  infant  is  not  liable ;    per  Treby  Ch.  J.  1  Salk.  279.  pi.  4,  *u]f  T; 
Pafch.  cW.&M.  in  C.  B.     Darby  v.  Boucher,  Foo[e'  s,p* 

27.  Covenant  lies  not  againft  apprentice  being  an  infant.  7  Mod.  u°Icfs  b* 
15.  Pafch.  1  Ann.  B.  R.  Lylly's  cafe.  StaTiyi. 

28.  William  Pengelly  an  infant  apprentice  in  Exeter  goes  to  the    [  384  1 
Angel  in  Taunton  with  one  R.  D.  and  there  abides  for  feveral  days 
together  on  pretence  of  a  court/hi^,  &c.     In  an  aBion  brought  by  one 
Pej-iamj  the  landlord9for  the  provijions  and  necejfaries  found  for 

G  g  3  Pengelly 


384  Cnfant* 

Pengelly  the  plaintiff  was  nonfuited,  for  it  was  at  his  peril  ta 
entertain  another  man's  apprentice,  and  he  might  have  had  an 
a£tion  for  it;  befides  the  all  confequence  this  would  bring  if 
fuch  things  fhould  be  allowed  to  infantp,  thefe  things  not  beifigfor 
tiecejfartesy  though  it  was  objecled  the  plaintiff  was  an  inn-keeper ; 
but  it  was  made  out  that  the  plaintiff  was  privy  to  the  court-i 
{hij>,  &c.    Devonshire  Aflizcs  in  the  Summer,  1708, 


(D)    A&s  done  by  an  Infant, 
What  A&s  are  void. 

For  being  [1.  |F  an  infant  leafes  for  years ,  and  the  leflee  enters,  the  infant 
w.tbout  X  may  have  trefpafs  againfl  him,     j8  E.  4.  1.  b.  4.  b.l 

livery  is  ' 

Void,  fo  that  the  entry  is  not  neccflary.     Br.  Trefpafs,  pi.  338.  cites  18  E.  4.  1,  2. 
Quire,  If  ieafejlrytan  without  rent  be  not  void.     2  Sid.  |lo.     Davis  v.  Mannington. 

^i._A_  -,  [2.  If  he  leafes  for  years,  rendering  rent,  it  is  at  his  eletlhn  to 
•  Fol.  730.  (#}  affirm  the  leafe,  or  to  hove  trefpafs  againft  the  leflee  for  the  occu> 
VTJ  nation.     18  E.  4.  2.] 

of  debt  for  rent  upon  a  Uafe  made  to  an  infant,  and  judgment  pro  quer  againft  the  infant.     2  Bulft.  69, 

Kirton  v.  Elliot. —Such  leafe  is  not  void  but  voidable,  and  may  be  affirmed  by  acceptance,  and  that 

though  it  was  made  by  an  infant  copyholder  of  his  copyhold  lands  without  licence.     Noy,  92.  Trin. 

2  Car.  B.  R.  agreed  per  Cur,  AMcldv.  A&6«ld. J°»  »57«  S'  c«  adjudged,  that  the  kafe 

iball  be  good  as  to  Grangers. 

Contra  if  [3.  If  an  infant  exchanges  with  another,  if  the  other  enters,  the 

led  and         infaiU  "^  haVC  a°  Zfflk'       1 8  E.  4.  2.] 

/,Wy  "of  fc',fin  made  b*  ***&&  *ut  othenvife  l(  bX  aUorncy-     Br«  Trefpafs,  pi.   338.    cite* 

18  £•  4.  1,  *• 

Br.Trefpiftt       [4.  If  he  fells  goods,  it  is  at  his  eleflion  to  make  it  void,  foi  h$ 

0U338.S.C.  mzy  t,ave trefpafs  or  debt  for  the  money.     18  E.  4,  ft.] 
Fitzh.  Ar-        [5.  Uz  trefpafs  be  done  to  an  infant,  and  hefubmits  to  an  awari^ 

bitrement,  ^  awarfj[  made  hy  them  fhall  not  bind  but  at  his  e(eclionx 
f^c£"  Contra.  10  H. 6. 14.] 

Arbiaernent,  pi.  43.  10  H.  6.  14.  11  of  a  trefpafs  done  by  an  infant,  and  that  award  in  fuch  cafe  &aH 
bind  him,  becaufe  it  is  for  his  advantage  to  excufe  him  of  atrelpafs  of  which  he  is  impeachable  bylaw. 
But  Brooke  fays  quaere. 

t  Br.  Faits,  [6.  If  a  man  makes  a  deed  pf  feoffment  to  an  infant,  and  the  mm 
p».  31.  cites  rant  ma\es  a  letter  of  attorney  to  another  to  take  livery  for  him, 
Afcueaj«  this  is  good,  becaufe  it  is  for  his  benefit.  Dubitatur,  f  21  H.  6. 31, 
held  it  good  But  Brooke  in  abridging  it,  title  Faits,  31.  feems  that  i{  is  good, 
j*cahulCadi8  Mich.  11  Car.  Bt  R.  between  Palfr*man  and  Groby,  per 
wmage;  "  Curiam,  upon  evidence  at  the  bar,  refolved,  upon  a  trial  which 
lut  Pafton  concerned  Sir  Sidny  Montague  and  Dame  Gorges,  fhe  being  b*%\ 
j.  c  contra,  0j  fa  age  cf  it  years  at  the  making  of  the  letter  of  attorney.] 
ja>&  that  the  law  fcems  to  be  with  Afcue.  — —  S.  C.  citt)4  Noy,  13c* 

/  7-  if 
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7.  If  the  king  aliens  land,  parcel  of  its  dutchy  of  Lancqjler,  within 
age,  there  he  may  void  it  by  nonage,  for  he  has  the  dutchy  a* 
duke,  and  not  as  king  \  contra  of  the  land  which  he  has  as  kings 
for  the  king  cannot  be  difabled  by  nonage  as  a  Common  perfon 
lhall  be.  Br.  Prerogative,  pi.  132.  cites  1  E.  6.  &  concordat 
anno  6,  and  26  E.  3.  tit.  Age,  8. 

8.  If  a  man  infeoffs  an  infant,  and  after  enters  into  the  land  by 
the  affent  of  the  infant,  and  continues  feijirt,  and  dies  fiifed,  yet  the 
entry  of  the  heir  of  the  feoffor  is  not  lawful,  for  his  father  W3s  a 
difleifor,  and  the  aflent  of  the  infant  was  void.  Br\  Coverture, 
pi.  34.  cites  11  AfT.  14. 

'  9.  In  mortdanceftor  it  was  held  clearly,  that  releafe  of  an  infant 
of  all  the  right  in  lands  of  which  he  was  never feifed  is  void,  fo  that 
another  who  is  of  half  blood  (hall  have  the  land  as  heir  of  their 
common  anceftor,  if  he  who  releafed  dies  without  iflue ;  but  other- 
wife  it  is  faid  of a  feoffment :  the  reafon  of  the  diverfity  feems  by 
reafon  of  the  livery  of  the  land  this  is  only  voidable,  and  the  other 
is  void.     Br.  Coverture,  pi.  40.  cites  34  AfT.  10. 

10.  If  an  infant  accounts  before  auditors  of  receipt,  he  (hall  be 
bound,  per  Newton ;  quaere.  But  note,  that  this  is  matter  of 
record.     Br,  Arbitrement,  pi.  43.  cites  10  H.  6.  14. 

11.  In  praecipe  quod  reddat,  nonage  at  the  time  of  the  devife 
is  a  good  plea  where  a  man  claims  by  devife  by  teftament  of  J.  N. 
if  he  was  within  age  at  the  time  of  the  devife ;  for  an  infant  cannot 
devife.    Br.  Coverture,  pi.  30.  cites  37  H.  (J.  5. 

1 2.  If  an  infant  makes  a  deed  of  feoffment  and  a  Utter  of  attorney  S.  P.  Arg. 
to  a  ftranger  to  make  livery  of  feifin,  and  he  makes  livery  of  feifin  aRoU-RcP« 
by  force  thereof,  he  fhall  be  taken  for  a  duTeifor.    Perk.  f.  13,    *** 
cites  P.  18  E.  4.  2. 

13.  If  an  infant  commands  W.  to  make  a  bond  for  him,  and  to  de- 
liver it  as  his  deed,  which  he  does,  this  is  not  the  deed  of  the  infant* 
Br.  Obligation,  pi.  53.  cites  14  E.  4.  2. 

14.  Contra  where  he  himfelf  delivers  it,  quod  fuit  conceflum ; 
for  the  command  is  void.     Ibid. 

15.  If  an  infant  delivers  a  horfe,  or  bails  goods,  trefpafs  does  not 
lie  for  him.     Br.  Trefpafs,  pi.  338.  cites  18  E.  4.  1,  2. 

16.  If  an  infant  makes  grant  of  an  advowfon  by  his  deed,  and  at 
his  full  age  be  confirms  the  fame  grant,  yet  it  is  not  good,  for  the 
firft  grant  was  void.     Br.  Coverture,  pi.  i.  cites  26  H.  8.  2. 

17.  But  if  he  gives  goods  and  delivers  them  with  his  hands,  tref-  £• p-  Br# 

r   a  ^  i«  ti_«i  Coverture. 

pafs  does  not  he.    Ibid.  pl.  a6.  ^ 

a*  H.  6.  3.    Bat  contra  if  the  donee  Ukei  them  by  virtue  of  the  gift* 

18.  So  of  feoffment  and  livery  made  by  the  infant  himfelf ,  and  not  by  Br^tF£ff- 
attomey,  this  is  voidable,  and  not  void ;  note  the  diverfity.  And  fo  Teww,  pi. 
fee  that  livery  of  a  deed  of  an  infant  is  not  like  to  the  livery  of  land  48  eke*  iS 
or  goods  by  him.     Ibid.  *;  3;  P^*7- 

cordingly S.  P.  Br.  Coverture,  pl.  *5.  citei  vi  H.  6.  3.    But  if  he  OMkei  letter  of  attorney  to 

\  one  to  make  livery,  who  docs  it,  trefpafs  1  cs. 

Gg  4  19*  Infant 
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19.  Infant  males  a  vnllx  and  publiflies  it,  and  dies  at  full  ag^ 
it  is  of  no  cffeft.    PL  C.  344.  Trin.  10  EU&  in  cafe  of  Btett  v. 
Rigden. 
Mo.  103.  *  20.  Leafe  to  try  a  title  in  ejetlment  made  by  an  infant  without 

Laittt.248"  rent*  P10^  or  other  recompence,  but  only  to  try  the  title,  being 
Cowper.  made  upon  the  land,  it  is  not  voids  per  Gawdy  J.  but  per  Wray 
s.c.&s.P.  an<i  Southcot  contra.  aLe.  216,  217.  pi.  275.  Pafch.  16  Eliz, 
ffSA   B-R-    Humfrcfton's  cafe. 

to  be  vo'd-  ■   Such  leaft  by  infant  it  good  enough,  becaufe  it  h  fir  bis  mimmttgt*^  N07,  133* 

Raines  Y.Macni  a. 

2i.  Surrender  of  copyhold  was  made  by  infant  to  the  life  of  a 

ftranger,  who  was  admitted;  the  infant  (hall  enter  at  full  age; 

for  this  is  no  bar  nor  difcontinuance.     Mo.  597*  pi.  814.  HilL 

35  Eliz.  Goolesv.  Grane. 

Infant  fur-       a2#  Surrender  of  a  copyhold  by  infant  of  five  years  of  age  allowed 

fnay  enter  at  by  d"8  court,  though  lord  of  the  manor  infifted  he  never  heard  of 

full  age.       any  admittance  in  that  manor  at  fuch  an  age.  2  Chan.  Rep.  392, 

Poph.  39.     2  jac-  2m    Nayior  v- Strode. 

Mich.  1$ 

it  36  £liz.  in  cafe  of  Bullock  v.  Dibler. 

23.  If  an  infant  bargain  and fell  his  land  for  money  for  commons^ 
or  teaching,  it  is  good  with  averment ;  if  for  money  otherwise,  if 
it  be  proved,  it  is  avoidable ;  if  for  money  recited,  and  not  paid,  it 
is  void  •,  and  yet  in  the  cafe  of  a  man  of  full  age  the  recital  fufc 
ficeth.     Ld.  Bacon  on  the  Statute  of  Ufes,  355. 

24.  If  a  leafe  for  life  be  made  to  an  infant,  and  he  by  charter  of 
feoffment  aliens  in  fee,  the  breach  of  this  condition  in  law  is  no  ab- 

folute  forfeiture  of  his  eftate.     Co.  Litt.  233.  b: 

25.  So  of  a  condition  in  law  given  byflatute,  which  gives  an  entry 
only ;  as  if  an  infant  aliens  by  charter  of  feoffment  in  mortmain* 
this  is  no  bar  to  the  infant.     Co.  Litt.  233.  b. 

26.  Exchange  by  infant  of  lands  is  not  void,  but  voidable  only. 
Co.  Litt.  51.  b. 

27.  Leafe  of  land  to  an  infant  if  for  his  benefit  is  voidable  only 
at  his  election ;  but  he  may  make  it  void  by  refuting  or  waving 
the  land  before  the  rent  day  «omes ;  for  then  no  action  of  debt 
will  lie  againft  him  ;  but  the  infant  coming  to  age  before  the  rent-day, 
and  it  not  being  {hewed  that  the  rent  was  of  greater  value  than 
the  land,  in  debt  for  rent  againft  lefiee  it  was  adjudged  for  the 
plaintiff.     Cro.  J.  320.  pi.  1.  Pafch.  10  Jac.  B.  R.  Ketfey*s  cafe. 

23.  Money  paid  by  an  infant  with  his  own  hands,  In  confiden- 

tion  of  an  horfe  agreed  to  be  fold  him  for  that  and  a  further  fum, 

is  but  voidable  to  be  recovered  again  by  an  a&ion  of  account ;  per 

Hol>ert  Ch.  J.  Hob.  77.  pi.  98.  Auftin  v.  Gervas. 

No  ftrar.ger        29.  If  infant  makes  feoffment  in  fee  and  dies  without  heir,  the 

lt.*:  1^.44    feoffment  >s  unavoidable ;    per  Bridgman.  Bridgm.   44.  Mich. 

/r.c»tr<\he  13  Jac.  cites  49  E.3.  13.  6  H.  4.  3.  7  H.  5.  9.  39  H.6. 42. 

cafe  of  Lord 

Licok  v.  Ld.  Latimer.— Arg.  Bridgm.  75.  S.  P.— -The  lord  by  tfrbeat  (ball  not  take  advantage  of 
the  infancy  becaufe  a  ilxaoger,  and  if  Infant  tnanl  in  tad  cuket  feoffment  and  dies  tvitixmt  ij/ke,  00 

ftsangtf 


infant. 
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ftranger  in  blood  fall  take  advantage  of  the  infancy }  pet  Hole  Ch,  J.  Show.  87.  HID.  JW.4M, 
la  cafe  of  King  T»  DUlifton. 

30.  Ttvojointenants  in  fee,  one  of  them  being  an  infant  makes  a  But  they 
feoffment  in  fee  and  dies,  the  furvivor  fliall  *  not  enter  j  but  if  both  ^^J* 

within  age  make feoffment,  one  joint  right  remains  in  them,  and  of  Hum  frit 
therefore  if  one  dies  the  right  will  furvive,  and  the  furvivor  may  *"/r*  **mm 
enter  into  all ,  Arg.  Bridgm.  44.  Mich-  13  Jac.  JELL^. 

of  the  one  is  not  the  nonage  of  the  other*  Ibid. — *  Becaufe  thejo'ntensnet  it  fevered.  But  35  An", 
pi.  15.  where  the  jointenancy  is  not  fevered  it  is  otherwifc  }  agreed.  KolL  R.  442.  in  cafe  of  Small, 
man  v.  Agburrow. 
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31.  If  an  infant  grants  a  rent-charge  out  of  hie  land,  it  is  not  ***••"• 
Toidable,  but  ipfo  fa£o  void ;  for  if  the  grantee  diflrains  for  the  p^Jy^*1 
rent,  the  infant  may  have  an  aBion  of  trefpafs  againft  him;  per  18  E.4.  «• 
Curiam.  3  Mod. 3 10.  Trin.  2W.&M,  S. P- 

32.  A  leafe  of  land  by  infant  rendering  rent  is  good  till  difa-  It  is  not  in 

S cement,  but  if  ^without  render  it  is  void  j  Arg.  Show*  299.  o^jj^jj 
ich.  3  W,  &  M/  to  avoid  it 

for  the  in- 
fancy of  his  leflor $  per  Twifden  J.  Sid.  42.  in  pi.  8.  Pafch.  13  Car.  2.  B.  IU 

33.  The  difference  taken  that  the  deed  of  an  infant  (as  letter  of 
attorney,  whereby  he  gives  an  authority)  is  void,  but  where  he 
pafles  any  intereft,  (as  fond,  (5V.)  is  only  voidable,  is  not  agreeable 

to  reafon  ;  for  by  that  means  the  infant  would  be  more  prejudiced    N 
in  paffing  his  eftate  than  he  would  in  giving  a  bare  authority 
which  cannot  be  maintained ;  per  Holt  Ch.  J.  Cumb.  468.  Hill* 
jo  W.  3.  B.  R.  in  cafe  of  Thompfon  v.  Leach, 


t 


(E)     What  [Afits  are]  voidable. 
[As  to  Chattels.] 

I.    A  N  infant  delivers  goods  to  his  own  ufe,  this  is  only  void* 
"■  able,  for  he  fball  not  have  trefpafs  againft  the  bailee. 


1 8  H.  6 .  2.] 

2.  If  an  infant  gives  a  horfe,  and  does  not  deliver  the  horfe  ninth  If  an  Infant 
his  hands,  and  the  donee  takes  the  horfe  by  force  of  the  gift,  the  dd'lvers™- 
infant  (hall  have  an  aftion  of  trefpafs ;  but  if  an  infant  be  an  handset  il* 
executor,  the  payment  of  the  debt  of  the  teftator  by  him  is  good  only  voidable 
and  effcaual,  &c.    Perk.  f.  14.  cites  Trin.  15  E.  3.  45.  £5EcE 

in  an  action  of  account  ;  Hobart  Ch.  J.  Hob.  77.  in  cafe  of  Auften  v.  Gervis— —  If  an  infant  deii- 
.  vers  goods  with  his  own  hands  trefpafs  does  not  lie.  Lat.  io.  cites  it  as  adjudged  Pafch.  3*  Eli*.— -S.P. 
Mod.  137.  by  Hide  J.  cites  21  H.  7.  39.  26  H.  8.  2.  But  if  an  infant  gives  or  fells  goods,  and 
the  vendee  or  donee  taka  tbrn  by  force  of  tbt  gift  or  fife,  the  infant  may  have  an  a&ion  of  treffaft 
againft  him.  13 


l 
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(F)    What  (hall  bind  him. 

£  I.  IF  an  infant  adminifirator,  being  above  ij  years  of  age,  by  the 
*  ajfent  of  his  friends ;  y*7Zr  *  /aj/fc  ^Jr  war/  that  he  hath  for 
lands  as  admmiftrator,  to  the  intent  with  the  money  to  pay  the  debts 
of  the  teftator,  and  difchargc  the  debts  of  the  infant  himfelf,  which 
-were  for  his  apparel  and  diet,  this  {hall  bind  the  infant.  MicL 
14  Ja.  in  Camera  Stellata,  refolved  by  Hobart  and  Tanfield, 
and  decreed  by  the  Court  between  two  Snows  plaintiffs,  and 
Barraden  and  Watkins  defendants ;  but  it  would  have  been 
otherwife,  as  they  agreed,  if  the  infant  had  been  under  17 
years  of  ace.  for  before  this  age  he  cannot  adminifter  by  the  civil 
f3S8]    law]        *  *  7 

S^KnU       f  2*  ^^  **  k>una*t0  B-  in  IO°  I- fir  payment  of  $2  L  at  the  end  of 

vetonv.  La-  one  half  year  after,  and  after  B.  dies  making  three  executors,  and 

tham,  s.  C.  after  the  obligation  is  forfeited  one  of  the  executors  comes  -to  the  agecf 

—  "lo^oo.  1 8»  an* ^en  accePts  the  52  /.  infidlfatisfaclion  of  the  f aid  obligation, 

pl.S.Knive.  and  makes  a  releafe  of  the  faid  obligation,  yet  this  docs  not  difebarge 

ton  ▼.  Ka-  ffc  obligation,  becaufe  the  releafe  is  made  by  an  infant,  and  by  tie 

•djodecdniVi  forfe%iure  *^e  lco  '•   wai  a  debt  of  the  teftator,  and  the  52 1-  cannot 
fey  three  juf-  be  a  fatisfa&ion  of  the  100 1.  and  in  equity  there  may  be  a  good 
tjces,  but     caufe  to  take  the  forfeiture,  and  in  an  a&ion  of  debt  againft  an 
l££g£  e      executor  he  may  plead  a  judgment  upon  an  obligation  forfeited 
in  bar,  ultra  quae  he  has  not  aflets,  which  (hews  that  the  fum 
forfeited   is  the  debt,  and   an  infant  executor  cannot  releafe  the 
debt  of  the  teftator  without  a  fatisfaelion.     Mich.  13  Car.  B.  R.  be- 
tween Knyveton  and  Statham  adjudged  upon  a  demurrer, 
intratur  Trii),  13  Car,  Rot.  962.  but  this  was  againft  the  opinion 
of  Croke.] 
jo.  389.  pi.       f  3*  If  an  infant  covenants  by  indenture  to  levy  a  fine,  and  that  it 
10.se.  ad-  fhall  be  to  certain  ufes,  and after he  levies  the fine,  and  dies  within 
judgment114  *&*>  the  limitation  of  the  ufes  (hall  bind  the  heir  of  the  infant, 
affirmed.—  as  well  as  the  infant  himfelf,  fo  long  as  the  fine  continues  not 
Win.  103,    reverfed.    Trin.  13  Car.  B.  R.  between  Spring  and  Sir  Julius 
J^Edgar?*'  Cjksar,  Matter  of  the  Rolls,  and  others,  in  a  writ  of  error  upon  a 
s.  c.  and     judgment  in  Banco  in  a  quare  impedit,  adjudged  perCuriam,  with* 
ibid.  115.     ollt  qucftion  as  to  this.    Intratur,  Mich.  1 1  Car.] 

to  near  the  *  * 

end  of  120.  S.  C.  debated  by  feveral  fcrjeants  in  C.  B. 


Foi.  731.    ^G)     What  judicial  AEts  done  by  an  Infant  fhall 
^  ~"~  ~*  bind  him. 

See  tit.         [l-  ]F  an  infant  by  his  guardians  fuffers  a  common  recovery,  he  be* 
Recovery  *   ing  tena/it  to  the  pracipe,  this  {hall  bind  him,  fo  that  he 

Common       fl^jj  not  avGjc|  jt  ;n  a  vvrjt  0f  errorf  for  by  intendment  he  fhall 

tern'  PCl    "  have  reccmp^ncc  in  value  ;  and  if  this  be  not  for  the  good  of  the 

infant, 
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infant,  he  may  have  his  recompence  over  againft  his  guardians, 
Pafch,  9  Car.  B.  R.  between  the  Earl  of  Newport  and  G.  Duke 
of  Buckingham,  adjudged  in  a  writ  of  error  to  reverie  fuch  a 
common  recovery  fuffered  in  Banco,  and  then  feveral  precedents 
were  cited  of  fuch  common  recoveries  fuffered  by  infants,  and 
then  faid,  that  much  land  depending  upon  fuch  recoveries,  and 
all  the  faid  precedents  are  in  nature  of  judgments.] 

[2-  [A//]  If  an  infant  fuffers  a  common  recovery,  in  which  S^Mfc 
be  comes  in  as  vouchee  in  proper  per/on,  and  not  by  guardian  or  Watle&L 
attorney,  this  is  erroneous,  and  may  be  reverfed  for  this  caufe  s.  c.  *u 
in  a  writ  of  error,  for  this  is  more  ftrongly  error  than  if  it  *"*&*  ac* 
had  been  by  attorney,  inafmuch  as  he  cannot  have  any  remedy  for  ^J* £. 
againft  any  if  he  be  deceived.   Hill.  1650,  between  Aylet  and  fcndamnifi. 
Walker,  per  Curiam  refolved,  that  this  (hall  not  bind  the  infant,  "~A  cam" 
and  that  be  may  reverfe  it  for  this  caufe  in  a  writ  of  error  ;  but  it  very  was 
was  adjudged  that  he  could  not  avoid  it  himfelf  by  entry  without  a  fuffered,  ia 
'writ  of  error.    Intratur  Trin«  1649.  Rot,  aoo,  upon  a  fpecial  J^^h  * 
verdift  in  Eflex.}  wasvouchee, 

and  under 
age,  and  appeared  by  attorney*  and  the  fame  was  reyerfed  in  a  writ  of  error  nifi  caufa  at  the  end  of  trwy 
term.    5  Mod.  109,2x0.  Pafch.  8  W.  3.    Stokes  v.  Oliver. 

3.  It  was  faid  for  law,  that  Mpojfejfton  be  in  an  infant  plaintiff  in    £  389  1  ' 
ejpfcy  the  aflife  ihall  be  awarded,  becaufe  he  cannot  know  nor 

chufe  his  poffeffion  and  title,  &c.  Br.  Coverture,  pi.  29.  cites 
24  E.  3.  24. 

4.  But  if  recovery  be  pleaded  againji  him  without  poffeffion,  this  U 
alfo  as  ftrong  as  againft  a  man  of  full  age.     Ibid. 

5.  So  of  a  fine  if  he  foetus  part  of  the  fine.     Ibid. 

6.  Note  per  Finch,  in  praecipe  quod  reddat,  that  if  an  infant  be 
nonfuited  in  writ  of  right ,  yet  he  may  have  writ  of  poffeffion  after 9 
by  reafon  of  his  infancy.  Br*  Droit  de  Redo,  pi.  2.  cites 
41  E.  3.  12, 

7.  If  an  infant  be  barred  in  qffife  upon  verditl  at  large,  becaufe 
they  did  not  find  a  divorce,  which  was  not  given  in  evidence,  yet 
the  infant  mail  be  bound  by  it  >  for  matter  of  record  fhall  bind  an 
infant  who  has  appeared  to  it,  the  record  being  in  force,  as 
ftrong  as  it  fhall  bind  a  man  of  full  age.  Br.  Coverture,  pi.  15. 
cites  7  H.  4.  23. 

8.  In  fare  facias  ad  cognofeend?  faff .  After  a  judgment  of  debt 
upon  a  releafe  thereof y  it  was  agreed  that  none  ihall  be  bound  by 
a  recognizance,  as  mainpernor  thereof,  if  he  be  within  age  ; 
for  if  he  was  bound  he  has  no  remedy.  Br.  Age,  pi.  20*  cites 
8  H.  6.  30. 

9.  If  an  infant  does  trejpafs7  and  puts  himfelf  in  arbitrement3  &c. 
who  give  their  award  that,  &c.  this  fhall  bind  the  infant,  for 
this  is  for  his  advantage  to  excufe  him  of  the  trefpafs  of  which 
the  law  charges  him  5  per  Strange.  Brook  fays,  quaere  inde  ; 
for  it  may  be  that  the  award  is  of  greater  recompence  than  the 
law  will  give  ip  the  a&ion,  Br.  Coverture,  pi.  6z*  cites 
|o  H.  6.  14, 

10.  Ana] 
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io«  And  per  Newton,  if  an  infant  be  receiver,  and  enters  into  ae+ 
tount  before  auditors,  he  (hall  be  charged  in  debt  upon  account, 
per  Newton,  which  Brooke  fays  he  believes  is  law  ;  for  it  does 
not  appear  of  record  now  if  he  was  within  age  or  not,  and  it 
feems  that  he  cannot  have  for  plea  in  debt  upon  account,  that 
he  was  within  age  at  the  time  of  the  account ;  for  it  is  a  judg- 
ment paffed  before  againft  him ;  quaere.  Br.  Coverture,  pL  62. 
cites  10H.  6.  14. 

1 1.  To  avoid  recognizances  or  Jlatutes  entered  into  by  an  infant, 
he  mud  bring  his  audita  querela  during  his  infancy,  for  there  is  no 
remedy  after;  Arg.  2  And.  158.  in  pE  87.  Pafch.  42  Eliz. 
But  he  may  avoid  a  bond  after  full  age,  by  pleading  infancy  at  the 
time.     Ibid. 

12.  In  writ  of  right,-  an  infant  may  join  the  wife  and  try  it  by 
battel^  for  he  may  perform  it  by  champion,  and  not  in  proper  per- 
fon  ;  but  in  appeal  he  (hall  not  join  battel ;  for  this  fhaU  be  done 
in  proper  perfon.    Br,  Droit  de  Rc&o,  pL  15.  cites  9  E.  4.  36. 

1 3  •  An  infant  is  not  bound  by  failure  of  record  pleaded  in  a/fife  to 
be  duTcifor  as  anothet  man  is,  and  yet  the  ftatute  is  general,  but  it 
ought  to  have  a  reafonable  conftru£tion ;  per  Hawes,  quod  non 
negatur.    Br.  Coverture,  pi.  44.  cites  4  H.  7.  1 1  .- 

14.  The  juftices  feemed  to  incline  that  if  judgment  by  default  of 
a  real  atlion  of  land,  be  given  againft  an  infant,  that  it  fhaU  bind 
him.  But  no  rule  was  given  in  the  cafe.  Godb.  80.  pi.  94. 
Mich.  28  &  29  Eliz.  Anon. 

15.  S.  tenant  in  tail  covenanted  in  confideration  of  the  mar- 
riage of  his  elded  fon,  to  (land  feifed  to  the  ufe  of  himfelf  for 
life,  and  after  to  the  ufe  of  his  eldeft  fon  for  life,  and  after  to  the 
.ufe  of  the  firft  fon  of  his  eldeft  fon  which  fhould  be  in  tail ;  and 
afterwards  his  eldeft  fon  had  iflue  G.  S.  his  eldeft.  The  grand- 
father would  fell  part  of  the  land,  and  allure  more  in  recom- 
pence  to  the  fon,  and  the  purchafors  would  not  take  any  aflur- 
ance  unlefs  the  infant,  who  was  but  four  years  old,  would  fufier 
a  recovery;  and  to  fatisfy  the  purchafors,  it  was  prayed  that  a 
guardian  might  be  allowed  the  infant,  and  that  a  recovery  might  be 
had  againft  him  as  vouchee,  which  the  Court  agreed  unto,  and  ad- 
mitted two  gentlemen  there  prefent  to  be  guardians  for  him,  (the 

[  39°  1  infant  being  brought  into  court,)  and  he  by  bis  guardians  appeared 
and  vouched  the  common  vouchee ;  and  the  recovery  had  accordingly* 
pro.  E.  471.  pi.  24.  Hill.  38  Eliz.  B.  R.    Stapleton's  cafe. 

1 6.  Infant  confeffed  a  judgment,  and  an  a&ion  of  debt  in  B.  R< 
was  brought  againft  him,  and  now  he  brought  audita  querela 
during  his  nonage.  Popham  Ch.  J.  was  clear  that  audita  querela 
does  not  lie  upon  a&ion  of  debt  in  this  court,  as  it  would  lie  upon 
a  recognizance  or  Jlatute  acknowledged,  but  that  the  party  Jball  have 
error,  but  not  in  B.  R.  but  in  the  Exchequer  Chamber  by  the  ftatute 
of  27  Eliz.  Mo.  460.  pi.  642.  Mich.  38  &  39  Eliz.  B.  R.  Ran* 
daTs  cafe. 

17.  Judgment  in  dower  by  default  againft  infant  tenant  (hall 
bind.  D.  104.  a.  pi.  10.  104.  b,  pi.  13.  in  Marg.  cites  Mich. 
2  Jac.  B,  R.    Smith's  cafe, 

18.  4* 
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1 8.  An  infant  tenant  in  tail  fuffered  a  recovery  by  his  guardian  / 
the  Court  held,  that  the  fame  fhould  bind  him,  becaufe  he  might 
have  remedy  over  againft  the  guardian  by  aclion  upon  the  cafe: 
but  otherwife  if  he  fuffer  a  recovery  by  attorney,  for  that  is 
void,  becaufe  he  has  not  any  remedy  over  againft  him,  as  it  was 
adjudged  4  Jac  in  cafe  of  Holland  v.  Lee.  Godb.  161.  pi.  225. 
Mich.  7  Jac.  C.  B.    Zouch  v.  Michil. 

1 9.  An  infant,  who  wanted  only  nine  weeks  to  be  of  full  age,  acknow- 
ledged a  fine  before  commiffioners,  who  by  the  infpe£tion  could  not 
tell  whether  he  was  of  age  or  not;  the  fine  was  reverfed. 
2  Bulft.  320.  Hill.  ft  Jac.     Requiffi  v.  Requifh. 

20.  In  an  qjftfe^  the  defendant  pleaded  in  bar  a  recovery  againft  the 
plaintiff  in  a  former  qffife  ;  the  demandant  faid  he  was  an  infant, 
and  that  be  was  not  tertenant  at  the  time  of  the  faid  recovery,  but 
that  J.  5.  was  tenant,  and  the  recovery  was  a  recovery  by  default ; 
refolved,  ift,  That  a  recovery  is  not  fo  facred  a  thing  but  that  it 
might  be  falfified.  2dly,  That  becaufe  in  this  cafe,  the  infant  can- 
not have  error  or  .attaint,  therefore  he  Jball  falfify  /  and  the  rather 
in  this  cafe  becaufe  here  is  a  title  and  judgment  pleaded  againfi  an 
infant  where  his  title  is  not  dif covered*  Cro.  J.  464.  pi.  13.  Hill. 
15  Jac.  B.  R.    Holford  v.  Piatt. 

21.  An  infant  widow  brought  writ  of  error  to  reverfeafne  levied 

Sher  of  her  lands  whilft  fbe  was  covert  baron,  and  it  was  moved 
at  a  guardian  be  affigned  her  to  profecute  for  her,  and  that  flie 
might  be  infpe&ed  by  the  Court,  and  the  infpe£tton  be  recorded; 
and  an  affidavit  was  made  by  one  in  court,  that  he  knew  the  infant 
there  prefent,  and  the  time  of  her  birth  and  baptifing,  and  fwore 
the  times  precifely ;  the  church-book  was  alfo  produced  in  court, 
and  proved  by  oath,  wherein  the  time  of  her  baptifing  was  en- 
tered, and  that  (he  was  the  fame  perfon  ;  upon  which  (he  had  by 
her  own  ele&ion  Attwood  an  attorney  of  this  court  affigned  for 
her  guardian,  and  the  affidavits  were  ordered  by  the  Court  to 
be  recorded,  and  the  infpedion  to  be  entered,  and  a  fcire  facias 
awarded  againft  the  heir.  Sty.  457.  Trin.  1655.  Sherlock's 
.  cafe. 

22.  Error  tp  reverfe  a.  fine  for  infancy  j  now  it  was  moved, 
that  the  party  being  in  court  fhe  might  be  infpecled  and  the  itifpeBion 
recorded ;  and  there  was  produced  and  read  a  copy  of  the  Re* 
gifter-book,  fworn  to  be  a  true  one,  and  feveral  affidavits  of  her 
age.  Curia  :  Let  the  infpe&ion  be  now  recorded ;  the  iffue  of 
her  infancy  may  be  tried  at  any  time  hereafter,  though  fbe  comes  of  age. 

Vent.  69.  Pafch.  22  Car.  2.  B.  R.     Coufin's  cafe.  #[  39*  J 

25.    P.  married  J.  B.  an  heirefs,  and  afterwards  Sir  H..  P;  *  Vent.  30. 
(father  of  P.)  and  an  ignorant  carpenter  took  the  conufance  of  a  ^Tg'c 
fine  of  the  faid  J.  being  under  age,  and  by  indenture  the  ufe  was  the  *oife*t 
*  limited  to  P.  and  his  wife  for  their  two  lives,  the  remainder  to  '*« '"« °f 
the  heirs  of  the  furvivor  j  about  two  years  after  the  wife  died  S^'2^ 
without  iffue ;  and  B.  as  #heir  to  her  prayed  the  relief  of  the  Court.  20^1 
Upon  examination  it  appeared  that  Sir  H.  P.  did  examine  the  wo*  °^»  S° that 
man  whether  fhe  were  willing  to  levy  the  fine  ?  and  afked  the  bufband  eJlumflg 
and  her  whether  fbe  were*  of  age  or  not  ?  Both  anfwerd  that  fbe  was.  iijttmUm 

She  *&**»*>• 
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am  the  She  afterwards  being  privately  examined  touching  her  confent* 
i£*edthey  anfwered  as  before,  and  that  fhe  had  no  conftraint  upon  her  by 
could  not  her  hufband,  but  (he  was  not  there  queftioned  concerning  her 
meddle  with  age.     All  agreed,  that  there  was  no  way  to  fet  the  fine  afide. 

bJtift&  Mod-  246>  247-  P1-  6.  Pafch.  29  Car.  2.  C.  B.  Bartow  v. 
wife  had      Parrot, 

been  alive  "       '  » 

and  ftill  under  age,  they  might  bring  her  in  by  habeas  corpus  and  infpe&  her,  and  fet  afide  the  fine 

upon  a  motion;  for  perhaps  the  huiband  would  not  fuller  the  bringing  or  proceeding  in  a  writ  of 

26.  An  infant  was  bail  and  taken  in  execution,  whereupon  he 
brought  audita  querela,  and  witneffes  fwore  to  his  infancy.  But 
per  Cur.  it  is  a  matter  of  difcretion  either  to  admit  him  to  bail, 
or  refufe  it.  He  being  in  execution ;  but  had  the  audita  querela 
been  brottght  before,  he  mult  have  had  a  fuperfedeas  of  courfe, 
fo  he  was  not  bailed  then ;  but  afterwards  in  Michaelmas  term, 
upon  producing  a  copy  of  the  regifter  of  his  age  out  of  Yorkfhire, 
and  examining  the  witneffes  again,  he  was  difcharged  by  the  Court* 
Carth.  278.  Trim  5  W.  &  M.  in B.  R.     Loydv.  Eagle. 

27.  A.  devifis  lands  to  trujiees  until  debts  paid,  and  then  to  an  in- 
fant and  his  heirs.  Defendant  enters  and  levies  a  fine,  and  five 
years  pafs.  Infant  when  of  age  brought  an  ejeftment,  but  was 
barred  becaufe  the  truftees  mould  have  entered  5  equity  will  re- 
lieve and  not  fuffer  an  infant  to  be  barred  by  laches  of  the  truftees  : 
nor  to  be  barred  of  a  truft  effate  during  his  infancy.  The  infant 
in  this  cafe  {hall  recover  the  mean  profits.  2  Vera.  368.  pi.  331. 
Mich.  1 699.     Allen  v.  Sayer. 

28.  The  father  tenant  for  life,  remainder  to  the  fin  in  tail,  with 
remainder  over.  The  fin  is  an/infant,  and  on  an  advantageous  pro- 
pofal  for  the  fori }s  marriage,  the  father  and  infant  fin  join  in  mar- 
riage-articles, and  the  father  only  covenants,  that  within  a  year  after 
the  finys  coming  to  age  the  father  and  fin  will  join  in  a  fine  and  re- 
covery of  the  family  eftate  to  divers  ufes.  The  infant  finfeals  the 
deed,  •  and  within  a  year  after  he  comes  to  age,  joins  with  his  father 
in  a  fine  and  recovery;  the  infant  fon's  dealing  of  thefe  articles  i» 
not  fufficient  to  declare  the  ufes  of  the  fine  2nd  recovery* 
3  Wms's  Rep.  206.  pi.  51.  Micty.  1733.  Nightingale  v. 
Ferrers. 


(G.  2)     Bound  by  what  Contract. 


Cro.E.583.  1.  TTf  HERE  an  infant  was  charged  for  apparel  fome  of  which 
S."c!the  was  beyond  his  rank  andfime  not,  and  the  plaintiff  in  his 

Court  held  declaration  con  felled  that  the  infant  had  paid  part,  but  it  did  not 
in'adLww"  aPPear  for  wIiat  Part>  whether  for  the  neceflary  or  unneceffary; 
le?gedf£W"  Per  Gawdy  J.  it  fliall  be  intended  for  the  neceflary  apparel. 
tisuaion       Goldfb*.  168.  pi.  99.  Hill.  43  Eliz.     Mackerel  v.  Batchelor. 

for  4 1.  for 

part,  &c.  and  they  did  not  know  for  which  pa;*,  therefore  they  could  not  have  judgment  for  any  part* 

butotherwife  he  fhould  have  judgment  for  thole  contracts  whkh  were  allowed  of. A  taylorjun  an  in- 

iant  for  the  making  apparel  net  cmvuiicutfur  the  $tulitj  ft  be  infant.    He  need  not  aver  that  convenient, 

-^  becaufe 
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Weaufehe  does  not  provide  Ac  materials,  but  only  the  making*  and  neceffltries  thereto,  as  fining,  fee. 
SeeLat.  157.  Trin.  2  Car.     Delaval  *.  Clare.      ■  It  will  eome  time  enough  in  the  replication* 

Jo.  146.    Vcrc  v.  DcVavaU. Noy,  85.  S.  C.  adjudged  for  the  plaintiff. 

*  2.  An  a&ion  was  brought  againft  an  infant  who  attended  the 
earl  of  EiTcx  in  his  chamber,  and  it  was  for  40 1.  for  zfattin  doublet 
and  hofe,  with  filver  and  gold  lace,  and  a  velvet  coat  and  hofe  to  his 
own  ufe ;  he  pleaded  infancy,  and  though  he  was  fued  by  the  ad- 
dition of  gentleman,  yet  the  Court  held  that  thefe  were  not  pro- 
per  cloaths  for  a  gentleman,  but  above  his  degree,  and  fo  the 
a&ion  would  not  lie  againft  him  for  thofe  things,  as  not  agreeable 
to  his  rank,  but  for  a  fuftian  doublet  and  cloth  hofe  it  lay,  being 
neceflaries.  Goldfb.  168.  pi  99.  Hill.  43  Eliz.  Mackerell  v. 
Batchelour. 

3.  Infant  buys  a  horfc,  znApays  part  of  the  confideration  money 
with  his  own  hand,  this  is  not  void,  but  voidable  Wly  (being  de- 
livered by  his  own*  hands),  and  to  be  recovered  again  by  an  ac- 
tion of  account.     Hob*  69.  77.     Auftin  v.  Jervas. 

4.  A  brewer  brought  an  a&ion  againft  an  infant  for  for  fold  to  ^it  IS"* 
the  infant,  and  held  maintainable.    Noy,  85.  in  cafe  of  Delaval  s.  p.  adl 
v.  Clare,  cites  M.  17  Jac.  B.  R.  Rot.  1574.  Blackftone's  cafe.       judged 

5.  If  infant  has  houfes  it  is  aecefiary  to  repair  them,  and  yet  jJJJJ*1*111- 
tontrabl  for  repairs  will  not  bind  him,  for  no  contract  binds  but 

what  concerns  his  perfon.    Per  Haughton  J.  2  Roll.  Rep.  27 1. 
Mich.  20  Jac.  B.  R.    Turell's  cafe. 

6.  Single  bill  given  by  infant  for  necejfaries  is  good,  but  obli- 
gation with  penalty  is  not.  1  Lev.  86.  Mich.  14  Car.  2.  B.  R. 
Ruflel  v.  Lee. 

7.  Cafe  by  a  farrier  for  medicines  applied  to  defendants  horfes,  for  Ia  *|J  *& 
which  defendant  promifed  to  pay.     Defendant  pleads  that  at  the  ™  adroit- 
time  of  the  fuppofed  promife  he  was  an  infant  under  the  age  of  ted  per  Cur. 
21.    Plaintiff  replied,  that  the  medicines  were  neceflary  for  the  ",ac*&  '"* 
defendant's  horfes.     Defendant  demurred,  and  had  judgment }  4j^TrinT 
for  though  the  phyfic  might  be  neceflary  for  the  horfes,  yet  the  az  Car.  2.* 
horfes  were  not  neceflary  for  defendant,  and  as  an  infants  con-  £•£•  R»af- 
tra&  is  binding  for  things  necejfary  only  for  his  perfon,  fuch  necefSty  ^^ ' 
fhould  have  been  put  in  iffue,  that  the  Court  might  have  judged  of 

it.     M.  12  Geo.  2.  B.  R.     Clowes  v.  Brooks. 

8.  In  an  a&ion  upon  a  quantum  meruit  for  diet,  lodging,  and 
apparel,  the  evidence  was,  that  the  defendant  being  an  infant  was 
fent  with  a  Ruflia  merchant  beyond  fea  by  his  mother,  k who  did 
agree  to  pay  him  fo  much  for  diet,  wafhing,  and  apparel,  and  the 
merchant  in  Ruflia  committed  the  care  of  the  infant  to  the  plain- 
tiff, and  promifed  to  pay  him  for  his  diet,  lodging,  and  apparel. 
And  Roll  dire£ted  the  jury,  that  if  an  infant  comes  to  afiranger 
and  boards  with  him,  there  is  a  contract  in  law  implied  that  he 
fhould  pay  for  his  board,  as  much  as  it  is  worth ;  but  if  another 
undertakes  to  pay  for  his  boarding,  this  exprefs  agreement  takes 
away  the  implied  contradt,  and  the  verdi£t  was  accordingly  found 
for  defendant.  AIL  94.  Mich.  24  Car.  B.  R.  Duncombe  v. 
Turkridge. 

9.  Aflumpfit  was  brought  fot  labour  and  medicines  in  curing  the  If  an  infant 

defendant  of  a  diftemper.  &c.  who  pleaded  infancy. .  The  tolaintiff  ^^  *T?- 

i*    j    •  r  • /r    •  *      tt         a  i-     1       1  *- %  ■  nule  to  erne 

replied,  it  was  for  necej/anes  generally. .   Adjudged  upon  demurrer  znunreafonm 

6  that 
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sbie  price  that  the  replication  in  this  general  form  without  [hewing  how,  of 
faricTh^  in  what  manner,  was  good,  Carth.  no.  Hill,  a  W.  &  M.  in 
would  not     B.  R.    Huggins  v.  Wifeman. 

be  good  to  bind  him.  Arg.  10  Mod.  85.  Pafch.  11  Ann.  B.  R.  In  cafe  of  Mitchd  t.  Reynolds. 

For  here  the  10.  Infancy  is  a  good  plea  in  bar  againft  a  bill  <f  exchange. 
infentiaa    Carth#  l6o#  jfofa  2  W.  &  M.  in  B.  R.    Williams  v*  Har- 

trader,  and       ,r 

the  bill  of     nion. 

exchange 

was  drawn  in  eovrfi  of  trade*  and  not  for  any  netejfaria*    Ibid* 

C  393  3 

RolU.>i.3»       11.  Infant  keeps  a  common  inn,  yet  an  aftion  on  the  'cafe  on 

the  cuftom  of  inns  will  not  lie  againft  him.  Cited  per  Holt 
Ch.  J.  Carth.  161.  Mich,  a  W.  &  M.  in  B.  R.  in  cafe  of  Wit- 
liams  v.  Harrifon. 
5Mod.368.  12.  No  difference  between  money  lent  to  an  infant,  and  he  buys 
nrportedUt  neceffaries,  or  if  a  ftranger  buys  them  for  him  \  for  in  both  cafes 
there  at  not  it  will  come  in  iflue  whether  the  goods  were  convenient  for  his 
good  for  the  degree  and  quality ;  but  becaufe  the  plaintiff  had  laid  the  venue 
buToniyfor  w^cre  the  money  was  lent,  and  not  where  the  neceffaries  were 
what  money  bought,  judgment  was  given  againft  him.    Cumb.  48a.  Trin. 

plaintiff  laid    IQ  W%  ,;  ^  J^     J^g  y;  j^       * 

out  for  ne-  ** 

ceffarics  for  the  infant,  who  (it  fays)  was  dead,  and  this  lad  is  according  to  1  Salk.  179.    Da»iit 

t.  Boucher.     5  W.  *  M.  in  C.  B.  that  of  Ellis  v.  Ellis  was  Trin.  10  W.  3.  B.  R HiU. 

xo  Ann.  B.  R.  *  a  judgment  inCB.  agreeing  with  that  of  Ellis  v.  Ellis,  as  reported  by  Cumb.  48a. 
was  reverted,  for  that  the  lender  limit  lay  the  money  out  for  the  infant,  or  fee  it  laid  out,  and  then  it 
is  his  laying  out.  1  Salk.  386*  Earle  v.  Peale— ~-~-i£Mod.  197.  S.  C.  and  becaufe  the  employ- 
ment of  the  money  for  neceffaries  was  traversable,  and  no  venue  laid,  judgment  was  given  for  the 
defendant  for  that  omiffion.-  0  .  #  so  Mod.  66.  S.  C.  and  per  Cur.  the  goodnefs  or  badnefsof  a 
contract  is  not  to  depend  on  a  fvbfequent  contingency.  >  But  though  the  law  be,  that  if  one  adnaUy 

lends  money  to  an  infant  to  pay  for  neceffaries,  yet  as  the  infant  in  fuch  cafe  may  mfte  and  miftrppJy  k~9 
he  is  therefore  not  liable,  as  in  x  Salk.  279. ;  it  is  yet  otherwife  in  tquity  5  for  if  one  lends  money  to 
an  infant  to  fay  a  debt  for  neceffaries,  and  tbcreuton  be  aSually  does  fay  the  debt)  he  is  liable  in  equity, 
though  not  at  Taw  $  for  in  this  cafe  the  lender  jtandi  in  the  place  of  the  porfon  paid,  (▼*!*•)  the  creditor, 
for  neceffaries,  and  mall  recover  in  equity  as  the  other  mould  have  done  at  law.  Per  the  Mailer  of  the 
Rolls,  Wms.'sRep.  559.  Trin.  17x9*    Marlow  v.  Pitfield. 

As  for  diet,  t^  Jf0  conttacl  binds  an  infant  but  what  concerns  his  perfon. 
2JS£yor    2  Roll-  Rep.  271-  Mich.  24  Jac.  B.  R.    Tirril's  cafe. 

learning,  but  covenant  to  bind  bimfelf  apprentice  does  not,  unlefs  by  fpecial  cuftom.  Cro.  J.  494* 
pi.  15.  Trin.  x6  Jac.  B.  R.     Whittingnara  v.  HiU.  Such  apparel  muft  be  convenient  only, 

a  jfcolU  144.  Green  v. Chcfter....  ■  But  he  may  be  charged  for  a  tort,  as  in  trover,  though  not  on 
contract,  nor  as  bailiff,  or  for  goods  to  carry  on  a  trade,  and  therefore  when  infanta  are  fa&on,  their 
friends  lhould  give  tocurity  for  their  accounting.  Abr.  Equ.  Cafes,  6.  pi.  3.  Trin.  1700.  Smaller 
*.  Smalley. 

14.  Infant  made  a  contraB  with  confent  of friends,  that  intereft 
money  lhould  become  principal,  (it  being  a  matter  of  extremity,) 
and  it  was  decreed  good.  9  Mod.  103.  Mich.  1 1  Geo.  cited  per 
Ld.  C.  as  Lady  Betty  Cromwell's  cafe. 


(G.  3)     Bound  by  Forfeiture. 

I.  T  F  an  efiate  upon  condition  defcends  to  an  infant,  who  does  fut 
*  perforin  the  condition,  he  (halllofe  the  land,  notwithstanding 
the  nonage*    Br.  Coverture,  pi.  71.  cites  31  JtfT.  17. 
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(G.  4)    'Bound  by  what  Agreement  of  him  and  his 

Guardian. 

I.  DILL  to  have  a  fpecific  performance  of  an  agreement,  &c. 
*-*  upon  this  cafe*     Mr*  Fuller  during  his  minority  by  himfelf 
and  guardian  enters  into  articles  with  the  defendant  to  let  him  a  farm 
at  a  certain  rent,  &c.     The  defendant  enters  upon  the  farm,  and 
continues  the  pofleflion,  and  pays  the  rent  after  Mr*  Fuller  came  of  [  304  1 
full  age*     After  that  Mr.  Fuller  conveys  the  inheritance  to  the  plain- 
tiff y  and  then  the  defendant  quits  the  farm,  inffting  that  he  was  only 
tenant  at  will,  and  refufes  to  accept,  a  leafe,  or  execute  a  counter- 
part, becaufe  Mr*  Fuller  being  an  infant  at  the  time  of  making  the 
agreement*  was  not  bound  by  it,  and  therefore  the  defendant  ought  not 
to  be  bound  by  it.     It  was  infilled,  that  the  defendant  was  bound 
by  the  articles,  though  Mr.  Fuller  .had  his  *ie£fcion  at  his  full  age 
to  perform  or  not  perform  the  articles ;  for  though  in  fuch  cafes 
the  infant  has  his  election  at  his  full  age,  the  other  party  has  not 
his  election,  but  is  bound  by  fuch  agreement  with  an  infant.     It 
was  infilled  by  the  defendant,  that  this  bill  is  brought  by  a  pur- 
chafor  of  the  inheritance,  and  this  covenant  does  not  run  with 
the  land,  nor  is  transferred  by  the  ftatute  H.  8.     But  Har- 

court  C.  decreed  that  the  plaintiff  fliould  execute  a  leafe  to  'the 
defendant,  and  the  defendant  execute  a  counterpart  of  fuch 
leafe  to  the  plaintiff  in  purfuance  of  the  articles,  and  the  de- 
fendant to  pay  cods.  MS.  Rep.  Trin.  13  Ann.  in  Cane.  Clay- 
ton v.  Afhdown. 

2.  If  an  infant  feifed  in  fee*  Upon  a  marriage  with  the  confent  of 
her  guardians,  (hould  covenant,  in  confederation  of  a  fettlement,  to 
convey  her  inheritance  to  her  hujband,  Ld.  C.  Parker  faid,  that  equity 
would  execute  the  agreement  if  the  confideration  was  a  compe- 
tent fettlement.  2  Wms.'s  Rep.  244.  Mich.  1724.  in  .cafe  of 
Cannel  v.  Buckle. 


(H)     What  Judicial  Privileges  an  Infant  (hall  have.  s»*-a«, 

*      /  */  o  per  totum. 

f  I.    TN  an  ajftze  againft  two*  of  which  one  is  an  infant,  if  they  make  Br.  Affize, 

•*  default,  by  which  the  ajpze  is  awarded,  and  after  the  ajftze  pi-  298-cicci 

remains  for  default  of  jurors,  yet  the  infant  Jhall  be  received  to  plead  gr.  r^^ 

afterwards.     29  Aff.  36. J  pi.  126.  cite* 

S.  C.  but 
Brooke  makes  a  quaere  if  this  receipt  be  ratione  cutis* 

[2.  In  an  ajftze  by  an  infant,  if  the  tail  pleads  an  ill  bar,  and  the  Br.  Error, 
infant  replies,  by  which  he  makes  the  bar  good,  if  the  plaintiff  had  ^•,*8-c»» 
been  of  full  age,  yet  this  (hall  not  make  the  bar  good  againft  the     *    * 
infant 5  but  if  the  judgment  be  for  the  tenant  thereupon,  this  is 

Vol.  IX  H  Jb  error, 
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error,  for  the  Court  ought  to  plead  for  the  tendernefs  of  his  age 
37  Aff.  5.  adjudged.] 

3.  If  an  infant  be  nonfuited  in  writ  of  right,  yet  after  he  may 
have  writ  de  poflefs*  \  and  if  he  prays  to  be  received,  and  fliew? 
caufe,  he  may  after  change  the  caufe.  fir.  Coverture,  pi.  6.  cites 
41  E.  3. 13.  per  Finch. 

4.  If  an  infant  makes  default  in  precipe  quod  reddat,  by  which 
grand  cape  is  awarded,  he  has  not  loft  the  land  by  his  default  by 
reafon  of  his  infancy,  quod  nota.  Br.  Coverture,  pi.  4.  cites 
3  H.  6.  10. 

5.  If  an  infant  be  impleaded  by  any  precipe  of  his  lands,  and  lofes 
by  defending,  he  fhall  have  a  writ  of  error,  and  becaufe  he  was 
within  age  at  the  time  of  the  judgment,  it  fhall  be  reverfed,  and 
the  infant  fhall  be  reftored  to  all  that  he  loft*  Hetl.  65.  Mich. 
3  Car.  C.  B.    Wilkins  v.  Thomas. 


t  395  ]      (H.  2)     A&ions.     Liable  to  A&ions  or  Suits  in 

what  Cafes  for  Torts,  &c. 

C0.Litt.7a.  1.    a  C COUNT  does  not  lie  againft  an  infant  of  receipt  String 
».  S.  P,  yx  his  nonage.     Br.  Coverture,  pi.  20.  cites  21  E.  3.  7,  8. 

2.  Agreement  of  an  infant  to  a  tort  doe6  not  make  him  a  tort- 
feafor,  by  the  belt  opinion.  Br.  Affize,  pi.  46.  cites  3  H.  4.  16. 

3.  Infant  fhall  not  be  fworn  within  age,  nor  fhall  he  be  charged 
by  bailment;  contra  upon  trover,  as  executor.  Br.  Coverture, 
pi.  63.  cites  11  H.  6.  40. 

4.  If  leafe  for  years  be  made  to  an  infant,  and  he  manures  tie 
land,  debt  lies  of  the  rent,  for  he  has  quid  pro  quo.  Br.  CoverH 
ure,  pi.  25-  cites  21  H.  6.  31. 

5.  If  an  infant  of  fo  tender  age  that  the  juftices  think  he  can* 
not  conceive  malice,  be  indi&ed  and  found-  guilty  offeJonyt  the 
juftices  may  difmifs  him  ;  per.  Moil  and  Billing,  quod  nemo  ne- 
gavit.  And  Wangf.  who  was  of  the  counfel  againft  the  infant 
of  four  years,  in  trefpafs  of  putting  out  the  eyes  of  a  man  con- 
ceffit,  becaufe  in  felony  a  man  cannot  juftify,  but  plead  not  guilty. 
Br.  Corone,  pi.  6.  cites  35  H.  6.  12. 

6.  If  a  man  leafes  to  an  infant  ofjeventor  dght  years,  and  arranger 
does  wq/le,  the  infant  (hall  not  be  thereof  charged  ;  contra  of  bis 
own  wq/le,  and  contra  of  a  man  of  full  age  in  the  firft  cafe.  Br. 
Coverture,  pi.  68.  cites  Doft.  &  Stud.  67. 

7.  And  an  infant  (hall  be  bound  by  his  ceffer  in  cejfavii.  IbicL 
cites  Do&.  &  Stud.  lib.  2.  fol.  113. 

*  Inft,  3«a.       8.  So  if  he  be  warden  of  a  prifon,  and  fuffers  a  prifoner  to  efcape^ 
ti*x.\h*       *°r  thofe  ftatutes  do  not  except  infants.     Ibid. 

ftatute  of  Wcftxn*  4.  13  E.  i.  cap.  11.  txtendt  to  fuch  infant,    »  8  Rep.  44.  k.  S.  P.  per 


9.  An  \nhnt  fhall anfwef  to  tfie  intrufton  or  to  the  purchafe  by  Urns 
to  where  he  is  vouched  in  writ  of  dower.  1  and  he  {hall  anfwer  to 
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appeal  if  he  be  of  the  age  of  1 2  years.  Br.  Coverture,  ph  66* 
cites  F.  N.  B.  dum  fuit  infra  xtatem. 

io.  Wajlc  done  by  an  infant  {hall  bind,  and  fo  of  cejfaviu 
t  Rep.  44.  b.  Pafch.  25  Eliz. 

11.  An  infant  and  baron  and  feme  (hall  be  punifhed  for  wafie 
done  by  a  fir  anger,  and  fo  fhall  the  wife  that  has  eftate  by  furvivor 
for  the  wafte  done  by  the  hufband  in  his  life-time,  if  fhe  agree  to 
the  ftate,  though  there  has  been  variety  of  opinions  in  other  books* 
Co.  Litt.  54.  a. 

12.  Aftion  for  words  lies  againft  an  infant  of  17  years  of  age  5 
for  malitia  Jupplet  etatem.  Per  Cur.  Noy,  129.  Hodfmam  v. 
Grifell. 

13.  A  bill  was  exhibited  in  the  Star-chamber  on  27  Eliz.  4.  of 
fraudulent  conveyances  againft  feveral  perfons,  of  whom  one  was  aa 

infant,  and  it  was  refolved  that  this  infancy  fhall  not  excufe  him 
of  the  penalty  of  the  year's  value  of  the  land,  he  being  of  16  years 
and  privy  to  the  conveyance,  and  having  jufiified  that  fraudulent  deed 
to  be  made  bona  fide,  and  therefore  (hall  be  punifhed  as  if  he  were 
of  age.     Noy,  105.    Poulton  v.  Wifeman  &  al\  ["  30<J  1 

14.  Account  lies  not  againft  an  infant,  becaufe  the  infant  may  Noy,  87. 
be  miftaken,  and  in  fuch  a£tion  evidence  fhall  not  be  upon  the  S.  c.  ac- 
▼alue  of  the  things,  but  upon  the  account  only.     Lat.  169.  in  cafe  co ^dl"8,y!h# 
of  Wood  v.  Witherick,  fays,*  the  very  fame  point  was  adjudged  cafe  0f 

19  Jac.  B.  R.  between  Stirrell  and  Homedat,  and  the  reafon  stirni  ▼. 
there  was,  becaufe  the  infant  might  be  miftaken.  ^RoU. 

Rep.  271.  TirrePs  cafe,  S.  C.  held  accordingly.— Adion  lies  not  againft  an  infant  upon  an  in* 
farai  compataverunt  for  diet,  becaufe  infant  may  mifrecJcon  in  the  account.  Palm.  528*  PaicJu 
4  Car.  B.  R.     Pickering  v.  Gunning— Jo.  18a.  pi.  4.  S,  C.  butS.  P.  does  not  appear* 

15.  A£tion  upon  the  cafe  was  brought  againft  an  infant  for  af- 
firming a  Jewel  to  be  his  own  which  was  not,  and  the  defendant 

pleaded  infancy,  and  the  plaintiff  demurred,  and  adjudged  for 
the  defendant  ;  for  be  the  jewel  his  own  or  not  he  was  hot  bound* 
Cited  Sid.  258.  in  cafe  of  Johnfon  v.  Pye,  as  of  Pafch.  16  Car.  2* 
between  Gorve  and  Nevil. 

16.  Cafe  lies  not  againft  an  infant  for  affirming  himfelf  to  hi  of  £•£  f^j 
age,  and  thereby  borrowing  money  of  the  plaintiff  j  and  a  dwer/ity  jornatur." 

was  taken  between  torts  and  contracls  of  infants,  for  though  in-  Kc|>« 

fants  fhall  not  be  bound  by  contrafts,  yet  they  fhall  be  bound  for  §°5c%pa;J* 
torts,  cites  D.  105.  But  per  Cur.  though  infants  fhouldjbe  bound  jornatur.— 
by  aBual  torts,  as  trefpafe,  &c.  which  are  vi  faf  contra  pacem,  yet  *»W.  91$. 
they  fhall  not  be  bound  by  thofe  which  found  in  deceit.    Sid.  258.  jJ^£J' C# 
Trin.  1 7  Car.  a.  B.  R.    Johnfon  v.  Pye.  thattbe 

plaintiff  nil  capiat  per  bttUn* 

17.  If  an  infant  judicially  perjures  himfelf  in  point  of  age,  or 
otherwife,  he  fhall  be  punifhed  for  the  perjnry.  Agreed. 
Sid.  258.  pi.  3.  Trin.  17  Car.  2.  B.  R.  in  the  cafe  of  Johnfon 
v.  Pye. 

18.  But  not  for  barely  affirming  himfelf  to  be  of  age,  in  order 
to  borrow  money  on  a  mortgage  5  for  fuch  torts  that  mult  punjfh 
an  infant  mufi  be  vi  &  armis,  or  notorkufiy  again/}  the  public,  but 

H  h  %  not 
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not  where  the  plaintiff's  own  Credulity  has  betrayed  him.  Vet 
Keeling.  And  by  Windham,  the  commands  of  an  infant  are  void, 
and  for  fuchhe  (hall  never  be  attainted  a  difleifor,  much  left  (hall 
be  puniihed  for  a  bare  affirmation,  which  Twifden  agreed,  and 
that  there  muft  be  a  faft  joined  to  it,  as  cheating  with  falfe  diet, 
&c.  Alfo  by  this  means  all  the  pleas  of  infancy  would  be  taken 
away,  for  fuch  affirmations  are  in  every  contract.  Windham 
did,  that  had  any  other  perfon  affirmed  the  infant  of  age,  an  ac- 
tion would  lie ;  (and  cited  the  cafe  of  Grove  v.  Nevil,  where 
the  defendant  pleaded  infancy,  to  which  the  plaintiff  demurred  in 
an  a&ion  upon  the  cafe,  for  falfely  affirming  a  jewel  to  be  bis  awn 
which  was  another  man*s.J  The  Court  awarded,  on  the  plaintiff's 
prayer,  a  nil  capiat  perbillam.  Keb.  914.  pi.  16.  Trin.  17  Car.  a. 
B.  R.  in  cafe  of  Johnfon  v.  Pie.  v 

19.  Infant  may  be  charged  for  trover  becaufe  it  is  a  tort,  but 
not  on  contracl,  nor  as  bailiff,  or  for  goods  to  carry  on  a  trade,  and 
therefore  when  infants  are  facJors,  their  friends  (hall  give  fecurit? 
for  their  accounting.  Abr.  Equ.  Cafes,  6.  Trin.  1700.  Smally 
v.  Smally. 


C  397  ]  (**•  3)     What  real  A&ions  he  may  have. 

1.   INFANT  may  have  writ  of  rigit  and  join  the  mife  if  he  be 

*  purchafor.  Br*  Coverture,  pi.  66.  cites  F.  N.  B.  Dum 
fuit  infra  setatem. 

2.  Infant  may  have  formedon  within  age,  but  if  deed  of  warranty 
of  his  ancefior,  whofe  heir,  &c.  be  pleaded,  the  parol  fhall  demur. 
Ibid. 

¥ 

(H.  4)     What  A&ion  an  Infant  may  have  on  his 

own  Contrad, 

I.   I  F  an  infant  makes  me  bailiff  of  his  manor,  trefpafs  does  not 

*  lie  againit  me,  for  he  (hall  have  writ  of  account ;  for  it  is 
for  his  benefit.  Br.  Coverture,  pi.  25.  cites  21  H.  6.  31.  per 
Afcue  J. 

2.  If  an  infant  makes  a  contract  for  an  horfe,  and  pays  part  of 
the  money  himfelf  it  is  not '  a  void  confi deration,  for  being  deli- 
vered, with  his  own  hands,  it  is  but  voidable,  to  be  recovered  again 
by  an  afkion  of  account.     Per  Herbert  Ch.  J.    Hob.  77.     Auften 
v.  Gervas. 
This  was  on       3*  An  in^nt  by  h*s  guardian  brought  ajfumpfit,  and  after  ver- 
a  promife  to  di&  for  him  it  was  moved  in  arreft  of  judgment,  becaufe  the  an' 
the  mtant,    f deration  of  the  promife  being  made  by  the  infant  to  pay  a  fum  of  m- 
xatnt  of  fo"  ney  was  wid.     But  per  Cur.  the  a&ion  well  lies,  for  it  is  only  in 
much  mo-     the  eletlion  of  the  infant  to  make  his  promife  void,  and  not  of  the 
Siftmthc    otherPartv"     Sid.  41.  Pafch.   13  Car.  2.     Forrefter's  cafe. 

defendant  would  make  an  aflurance,  .and  judgment  for  the  plaintiff.    Keb.  i»  pU  I.     Gable  v.'Fotef 
S.  C. 

4.  An 
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4*  An  infant  brought  an  ajfumpfit  by  his  guardian,  and  declared,  ^f0)!*,1!^ 
that  where  the  defendant  entered  into  his  clofe,  and  cut  his  grafsy  that  ^y^^ 
in  confideration  he  would  permit  him  to  make  it  into  hay,  and  carry  it  nifi,  &o— 
away,  he  promifed  to  give  him  61.  for  it.     Upon  this  declaration  »&*&.  5*1. 
the  defendant  demurred,  fuppofing  it  to  be  no  confideration,  be-  ?St  c!*ad- 
caufe  it  was  not  reciprocal;  for  the  infant  was  not  bound  by  his  judged— 
permiffion,  but  might  fue  him  notwithftanding  j  but  the  Court  l*  *£  mf<mt 
gave  judgment  for  the  plaintiff*     Vent.  51.    Mich.    21  Car.  2.  leafefor 

B.  R.    Smith  V.  Bowen.  years,  ren- 

dering rent, 
k  is  not  in  the  election  of  the  leflTee  to  avoid  this  leafe  for  the  infancy  of  the  lefibr,  but  the  infant  fiiall 
have  an  a& ion/for  the  rent  j  and  lo  (in  a  promife  to  an  infant  to  pay  fo  much,  in  confideration  he  would 
permit  the  defendant  to  enjoy  fuch  a  houl'e,  it  was  adjudged  a  good  consideration,  and  an  acVton  for  it 
maintainable  by  the  infant ;  though  the  infant  might  avoid  his  promife  if  an  acYion  were  grounded  upon 

it  againft  him.     Mod.  15.  in  S.  C.  by  Twilden  faid  it  had  been  (o  adjudged S.  P.  by  Twif- 

den,  Sid.  4*.  in  pi.  8. 
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Limitations. 

I.  A  N  ajfumpjit  is  made  to  an  infant,  the  fiatute  of  limitations  is 
**  not  pleadable  if  he  brings  his  a&ion  within  fix  years  af- 
ter his  full  age,  though  he  was  but  a  day  old  when  the  promife 
was  made.  2  Mod.  71.  Pafch.  28  Car.  2.  C.  B.  Crofier  r. 
Tomlinfon. 

2*  If  an .  infant  lets  fix  years  pafs  after  he  comes  of  age,  and  then 
brings  a  hill  for  an  account  again]}  the  receiver  of  the  profits  of  his 
efiafe  during  his  infancy ;  if  the  defendant  pleads  the  fiatute  of  li- 
mitations, it  is  as  much  a  bar  to  fuch  fuit  as  it  would  be  to  an  ac- 
tion of  account  at  common  law,  and  this  is  not  fuch  a  truft  as\ 
being  a  creature  of  a  court  of  equity  the  ftatute  {hall  be  no  bar 
to.     Ch.  Prec.  518.  pi.  320.  Trin.  1719.     Lockey  v.  Lockey. 


(H.  6)     A&ions.     How  they  muft  be  fued. 
By  Attorney  or  Guardian. 

I.  Wefi.2.  1 5.  r  NACTS  that  if  an  infant  be  cfiigned,  fo  that    Upon  thia 

13  E.  1.      ^  He  cannot  fue  perfonally,  his  next  friend  Jhail be  £££"**" 
admitted  to  fue  for  him.  inraftt  be 

ejfoigntd  or 
*>,  he  (hall  fue  by  prochein  amy ;  for  the  effoignroent  is  put  in  the  ad  to  (hew  what  mifchief  may  fall 
pot  in  this  cafe.     If  the  jurmije  that  the  plaintiff  is  within  age  be  untrue,  his  admittance  by  proebcin  ' 
amy  is  error.     2  Inft.  30,0. 

2.  R.  brought  aflize  by  prochein  amy,  it  is  no  plea  that  the  in- 
fant-mother is  alive,  for  the  fiatute  intends  him  to  be  the  prochein  amy 
who  will  fiffi  fue  for  him.  Br.  Garden  and  Prochein  Amy,  pi.  27. 
cites  Temp.  E.  3,  It.  Not. 

3.  But  the  iflue  was  flittered  27  E,  3.  who  was  prochein  amy, 
and  there  it  was  agreed  that  where  land  defcends  of  the  part  of  the 

H  h  3  father, 
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father ',  and  other  land  of  the  part  of  the  mother ■,  that  fuch  amy  of  one 
part  or  the  other  who  frfi  gets  the  infant  pall  have  the  fuiu  Brook 
makes  a  qusere  if  this  be  not  fuch  amy  to  whom  no  land  may  de- 
fcend.     Br.  ibid. 

4*  But  the  fuit  is  always  in  name  of  the  heir  by  prochein  amy,  as 
it  is  in  other  cafes  by  fuch  a  one  his  attorney,  &c.  which  appears 
in  the  Book  of  Entries.     Br.  ibid. 

5.  jindkz  34  E.  3.  that  an  infant  whofues  or  anfwers  by  prochein 

amy,  Jhall not  be  fufferedto  difallow  the  fuit  or  plea  pleaded  by  him, 

nor  the  prochein  amy,  though  the  infant  comes  in  perfon 5  neither 

may  a  feme  difallow  the  plea  of  her  baron.     Br.  ibid. 

*  This !«  6.  Scir.e  facias  upon  a  fine,  the  defendant  made  default,  and  one 

mifprinted,    came  an(j  inform€d  the  Court  that  the  plaintiff  e/foittned  the  infant 

and  /hould       r       r  r  ,       ,      ,  r     ,      ,     f        <c°    1   r  *  1      ^  J  • 

be  40  E.  3.  for  fear  of  a  recovery  by  the  defendant ',  for  the  defendant  was  i»- 
16.  pi.  6.  fant ;  wherefore  he  was  admitted  to  anfwer  by  guardian  ex  affcnfa 
th*  Ui"*  querentis.  Quxre,  if  he  may  not  be  admitted  by  guardian,  with- 
etftkma.       out  his  afient,  as  well  as  by  prochein  amy.     Br.  Garden  and  Bro- 

•  chein  Amy,  pi.  4.  cites  *  40  E.  19. 

[  399  ]  7*  Infant  brought  aiCfe  by  guardian,  and  well  *,  and  fo  itfeems 
that  an  infant  may  fue  as  well  by  guardian  as  by  prochein  amy,  for  the 
ftatute  of  prochein  amy  W.  2.  cap.  15.  is  in  the  affirmative ;  but 
where  the  fuit  of  the  infant  is  again/l  his  own  guardian,  as  for  wafte, 
mortdanceftor,  aflife,  &c.  there  for  neceffity  it  (hall  be  by  prochein 
'  amy  ;  and  it  {hall  be  by  prochein  amy  by  the  fame  ftatute  where 
the  infant  is  eflbigned  ;  but  where  the  fuit  is  not  again/l  the  guar- 
dian) and  alfo  the  infant  is  not  effoigned)  there  the  fuit  may  be  by  guar* 
dian.  Br.  Garden  and  Prochein  Amy,  pi.  26.'  cites  12E.  3.  and 
Firzh.AfT.  116. 

8.  Afffe  by  two  coparcenors,  of  which  the  one  was  an  infant,  and 
appeared  by  guardian,  and  it  was  demanded  where  he  was  made 
guardian.  Per  Stone,  he  ought  not  to  fhew  it,  for  he  may  an- 
fwer as  prochein  amy  by  ftatute,  and  there  has  been  great  debate 
where  one  anfwers  as  guardian,  and  the  other  as  prochein  amy,  'which 
plea  Jhall  be  taken*  Per  Filh,  his  who  befl  pleads  in  advantage  of  the 
infant,     Br.  Garden,  pi.  9.  cites  28  ArT.  22. 

9.  Guardian  Jhall  Jhew  warrant,  but  prochein  amy  not,  quod 
nota ;  and  yet  it  feems  that  the  guardian  {hall  be  admitted  by  the 
Court,  and  prochein  amy  not ;  but  by  19  AJf  10.  the  guardian  Jhall 
not  have  warrant  as  attorney  Jhall  have,  becaufe  he  is  admitted  by 
the  Court,  and  this  is  the  beft  law.  Br.  Garrant  de  Attorney, 
pi.  47.  cites  34  Aff.  5. 

1  o.  In  ejirepetnent  againft  an.  infant,  he  appeared  by  guardian* 
and  well,  per  Cur.  notwithftanding  that  it  be  a  perfonal  aEtion,  and 
the  infant  in  a  manner  trefpaflbr.  Br.  Garden,  pi.  20.  cites 
3  H.  6.  16. 

ii.  Brook  makes  a  qusere  if  an  infant  may  fue  a  perfonal  aBion 
by  prochein  amy.     Br.  Garden,  pi.  20.  3  H,  6.  16. 

1 2.  Writ  of  wajle  has  been  fued  by  the  infant  of  the  prochein 
amy  againji  the.  fat  her  of  the  infant  tenant  by  the  curtcfy*  Br.  Gay- 
den,  pi.  3.  cites  34  H.  6.  4. 

13.  S. 
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1 3.  5.  brought  action  offalfe  imprifonmeht  againft  P.  and  be- 
caufe the  plaintiff  was  eloigned,  G.  came  as  prochein  amy,  and 
prayed  to  be  admitted  for  him,  and  counted  by  Vavifor,  and  the 
plaintiff  was  of  the  age  of  ten  years,  and  becaufe  G.  took  upon 
him  to  fay,  upon  his  honefty,  that  the  plaintiff  was  eflbigned, 
therefore  he  was  admitted  without  oath.  Br.  Garden,  pi.  14.  cites 
20  E.  4.  2. 

14.  Office  may  be  tr overfed  by  prochein  amy  of  the  infant,  where 
the  tenure  is  found  in  chivalry  of  the  king,  \vhere  it  is  held  of  W.  N. 
in  focage.     Br.  Garden,  pi.  13.  cites  6  H.  7.  15. 

15.  Infant  may  have  appeal  of  murder  of  his  anceftor,  whole 
heir  he  is,  and  it  fhall  be  by  guardian  and  not  by  attorney,  and 
the  parol  fhall  not  demur  at  this  day.     Br.  Garden,  pi.  I.  cites 

27  H.  8.  11.  . 

16.  An  infant  (hzWfue  by  prochein  amy,  but  if  he  be  defendant  in  In  our  books 
any  action,  he  fhall  make  his  defence  by  guardian,  and  not  by  pro-  tn*  ******  <& 
chein  amy.  F.  N.  B.  27.  (H)  and  in  the  new  notes  there  (d)  £JdSr« 
cites  40  E.  3.  Stat.  Wcftm.  2.  cap.  15.  27  H.  8.  11.  3  H.  6. 1 6.  are  fomt- 

1  H.  5.  6.    29  A1L6J.   27  AiT.  53.  times  taten 

the  one  For 
the  other ,  becaufe  they  are  oftentimes  all  one ;  as  the  guardian  in  focage  is  alfo  prochein  amy9  and  now 
as  well  the  one  as  the  other  are  allowed  by  the  judges  to  be  fome  of  the  officers  of  the  Court.     2  lnft. 
261. 

Guardian  and  prochein  amy  are  difltrtel,  and  either  may  be  admitted  for  the  plaintiff",  and  tht  prochein 
amy  never  was  till  the  ftatute  W.  1.  47.  and  W.  2.  1 5.  and  he  is  appointed  in  cafe  of  neceJJUy  where 
an  infant  is  to  fue  his  guardian  or  be  eflbigned,  or  that  the  guardian  will  not  fue  for  him  ;  and  for  thefe 
'  caufes  he  might  be  admitted  to  fue  by  either  where  he  is  to  demand  or  to  gain  ;  but  when  he  is  to  de- 
fend a  fuit  in  an  a<3ion  real  or  pcrfonal,  it  ought  always  to  he  by  guardian^  and  the  guardian  ought  to 
be  admitted  by  the  Court,  who  ought  to  anfwer  his  mil-pleading  if  there  be  caufe  ;  and  defendant  ought 
always  to  appear  by  guardian,  and  not  by  prochein  amy.  Per  three  judges  agAinft  one  5  and  fo  a  judg- 
ment in  Durham  was  reverfed.  Cro.  J.  64.1.  pi.  5*  Trin.  20  Jac.  B.  R.     Simpfon  v.  Jackfon.        - 

2  Roll.  Rep.  257.  S.  C.  a»d  judgment  was  reverfed.  Palm.  295.  S.  C  and  judgment  reverfed. 
S.  C.  cited  accordingly,  and  fays  the  precedents  are  fo.  *  Hutt.  92.  in  cafe  of  Young  v.  Young.  ■ 
S.  P.  by  Richardfon.  Litt.  Rep.  60.— -Cro.  J.  441,  442.  S.  P.—Cro.  C.  161.  pi.  2.  Good- 
win v.  Moore.  S.  P.  Mich.  5  Car.  B.  R.  Admittance  ad  profequend'  is  good,  'even  where  the 
infant  is  defendant;  for  it  is  to  profecute  his  plea  by  which  he  defends  himfeli  againlt  the  plaintifl. 
%  Mod.  25.  Hill.  7  Geo.  i.     Spiller  v.  Adams. 


17.  In  wa/fe  by  infant  againfl  his  guardian,  one  came  as  prochein 
amy  by  the  ftatute  Weftm.  2.  and  prayed  to  be  received,  for  that 
the  infant  was  eflbigned.  It  was  replied,  that  this  appeared  not 
judicially  to  the  Court,  and  that  [though]  fuch  fuggeftion  had 
ufed  to  be  made  in  affile  and  mortdanceitor,  becaufe  the  efibining 
might  be  enquired  of,  there  being  a  jury  the  firft  day,  but  that 
otherwife  it  was  in  this  cafe  of  wafte  \  but  refolved  that  the  pro- 
chein amy  ought  to  be  admitted  upon  the  faid  fuggeftion  in  this 
cafe,  becaufe  the  writ  is  brought  againft  the  guardian,  who  per- 
haps had  efToined  the  infant,  and  he  fhall  not  take  advantage  of  his 
own  wrong  ;  and  the  Court  awarded  the  prochein  amy  to  be  ad-i 
mitred.     2  lnft.  261. 

1 8.  An  infant  appeared  by  guardian,  and  coming  to  age  continued 
Jlill  by  his  guardian,  whereas  he  fhould  then  have  been  by  his  at- 
torney, and  judgment  was  given  for  him,  and  the  judgment  waa 
affirmed  in  error,    Bulft.  171.  Trin.  9  Jac.   Anon, 

H  h  4  ,9,  If 
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Hemayap-        jq.  If  Jii&nt  be  plaintiff,  he  mull  fuc  by  prodjein  amy,  and  if 

profccute  as  defendant,  by  guardian,  and  not  in  perfon,  and  the  Court  ought  to 

plaintiff  or  aflign  the  guardian.     Arg.  Roll.  Rep.  304.  Hill.  13  Jac.  B.  R. 

demandant,  jn  cafe  0f  Holland  v.  Lee. 

cither  by 

p  roc  he  in  amy  or  by  guardian  at  his  election.     Jo.  177.     Young  v.  Young.-  Infant  may  foe  by 

guardian,  and  the  father  not  being  thdught  proper,  he  being  a  defendant,  the  el  deft  fix  clerk  was  ap- 

r Dinted.     N.'Ch.  R.  44.     Qffley  ▼.  Jenny  and  Baker. He  ihall  fue  by  prochein  amy,  though 
is  prochein  amy  cannot  anfwer  for  him  as  a  guardian  fhali  in  cafe  of  infants  being  defendants*  Sty.  365. 
Pafch.  1653.  3*  R. 

20.  One  cannot  anfwer  for  an  infant  as  guardian  either  in 
Chancery  or  any  other  court,  except  he  be  afftgned  guardian  Jy 
the  Court ;  for  if  he  might,  that  were  to  make  himfelf  his  guar- 
dian, and  that  might  prove  to  the  damage  of  the  infant,  therefore 
if  one  will  fue  an  infant,  he  muft  move  the  Court  to  affign  a  guar* 
dian  that  may  anfwer  for  him,  but  an  infant  may  fue  by  prochein 
amy,  though  his  prochein  amy  cannot  anfwer  for  him.  Per  Roll 
Ch.  J.  Sty.  369.  Pal\;h.  1653.  Anon.  . 
*  Ler.  38.         21.  fane  covert,  an  infant,  is  fued  with  her  hufband,  he  can- 

Baddington    not  make  an  attorney  for  her,  but  {he  muft  appear  by  guardian, 
y.  Fryman.   ^  ^    ^  ^  ^  Hm     ^  &   ^  ^  ^    fl   ^      Freeman  y. 

Vent.  185.  Bodington* 

Frteman  v.  Baddington. 

22.  The  Court  will  admit  one  to  fue  by  guardian  upon  a  motion, 
though  not  prefent,  nor  any  affidavit  made.  Cumb.  256/  Pafch. 
6W.&M.  in  B.  R. 

23.  The  writ  and  fuit  of  an  infant  is  fu^jecl  only  to  the  direB'um 
of  the  prochein  amy,  and  not  of  tne  infant.  1  Salk.  176.  Pafch. 
12  W.  3.  B.  R.     Toler's  cafe. 

24.  Infant  fuing  by  prochein  amy,  and  no  entrance  of  the  admift 
fion,  is  not  error.     Comb.  330.  Trin.   7  W.  3.  B.  R.     Read  v, 

Waldron. 
It  was  fo  2S*  Where  a  fuit  was  by  a  prochein  amy  not  fujfeient  to  anfwer 

faidArg.      cofls,  the  Court  ordered  another  {hould  be  named.     P.  R.  C. 

aWms.'s       2g6% 

Rep.  197.  * 

in  cafe  of  Tamer  y.  Turner.  Trin.  1725. 

[  401  ]  a6.  It  (hould  feem  that  an  infant  may  fue  here  either  byhimfelf, 
by  prochein  amy,  or  by  guardian,  as  the  Court  pleafes.  .  P.  R.  C. 
296. 

27.  AndyS  it  (hould  feem  he  may  defend.     And  if  he  is  of  dis- 
cretion, {hall  anfwer  upon  oath.     P.  R.  C.  296. 
Mich.  10         2d.  Any  one  may  bring  a  bill  as  prochein  amy  to  an  infant 
Equ.R.  36.  without  his  cbnfent,  becaufc  it  is  at  his  peril  that  he  brings  it, 
S.  c.  But  none  can  bring  a  bill  in  the  name  of  a  feme  covert  as  her  pro-* 

chein  amy  without  her  confent,  but  it  will  be  difmifled  on  affi- 
davit.    Ch.  Prec.  376.  Mich.  1713.     Andrews  v.  Cradock. 

29.  Outlawry,  or  excommengement  in  a  guardian,  or  prochein 
amy,  cannot  be  pleaded  or  alleged  in  dif ability,  where  an  infant  fue$ 

'      ."  or 
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or  defends,  by  him  ;  becaufe  hea&s  in  auter  droit.    P.  Rt  C# 
296, 

30,  If  a  pxochein  amy  be  infolvent  the  defendant  may  apply  to 
the  Court  to  have  a  folvent  one  named.     It  was  fo  faid  by  Mr. 

Talbot,  Trin.  1725.  Arg.  in  cafe  of  TurneTv.  Turner.  , 

31.  An  infant  by  prochein  amy  brought  bill  to  eflablijh  a  will  of 
land  pretended  to  be  devifed  to  him.  The  Court  directed  an 
iflue,  which  was  found  againft  the  plaintiff.  The  prochein  amy  died 
before  the  cojls  taxed \  and  the  infant  came  of  age,  and  never  pro- 
ceeded one  ftcp.  The  regifter  and  clerk  in  court  informed  the 
Court  that  the  courfe  was  to  difmifs  the  bill  with  cofts  generally 
without  faying  who  fliould  pay  them.  And  Ld.  C.  King  faid  he 
would  difmifs  the  bill  with  cofts,  and  (as  he  apprehended)  upon 
a  general  difmiffion,  the  defendant  had  eleftion  to  fue  the  infant 
or  prochejn  amy  for  fuch  cofts.  2  Wms.'s  Rep.  297.  Trin.  1725. 
Turner  v.  Turner, 


(H.  7)  Dum  fuifr  infra  jEtatem.  Lies  in  what  Cafes, 

lf"IT7HERE  an  infant  feifed  of  land  in  fee ,  and  another,  who    . 

"  has  nothing,  in  the  land,  jointly  make  feoffment  of  the  fame 
land  to  another,*  the  infant  at  his  full  ngtjhall  have  dumfuit  infra 
dttatem  alone,  without  joining  with  the  other  or  with  Jiis  heirs* 
Thel.  Dig.  25.  lib.  2.  cap.  2.  f.  2.  cites  Mich.  18  E.  2. 
Brief,  831. 

2.  One  Jo.  brought  writ  of  dum  fuit  infra  sctatem  of  tenements 
which  he  himfelf  leafed  dum,  &c.  The  tenant  faid  that  the  demand- 
-anf  and  Si.  his  father  leafed  to  him,  &c.  Judgment  of  the  writ, 
and  held  no  plea.  Thcl.  Dig.  170.  lib.  1 1.  cap.  34*  f.  52.  cites 
Mich.  18  E.  2.  Brief,  831.  and  fays  fee  6  E*  3.  245. 

3.  If  baron  and  feme  within  age  alien  in  fee,  and  the  baron  diess  S-  P.  oft 
the  feme  may  have  dum  fuit  infra  xtatem  ;  for  it  is  at  her  election  f60^01 
to  affirm  it  to  be  an  alienation,  and  to  take  upon  it  or  to  enter.  Bn  ferving  a" 
Coverture,  pi.  60.  cites  14  E.  3.  and  Fitzh.  Brief,  282.  rent-  Co* 

Litt.  337.4. 
But  if  fit  vat  of  /ullage,  flie  ftiall  not  have  a  dum  fuit  infra  etatem  far  the  nonage  «f  her 
k«JbaruJ9  though  they  be  but  one  perfon  \n  law.     Co.  Liu.  337.  a* 

■ 

4.  Dum  fuit  infra -  xtatem  in  the  per  againft  N.  fuppofing  her 
entry  by  the  demandant  within  age,  the  tenant  faid  that  he  entered 

%  by  the  demandant  and  J,  G,  and  not  by  the  demandant  alone;  judg- 
ment of  the  writ,  and  no  plea,  but  he  was  compelled  to  anfwer 
over  by  award  5  for  if  he  brings  writ  of  the  moiety,  fuppofing  the 
entry  is  above,  fuch  plea  may  the  tenant  have  again,  and  fo  has 
not  quantum  by  which  he  was  compelled  to  anfwer,  whereupon 
.  he  pleaded  the  alienation  of  both  in  bar,  and  as  to  the  moiety  of  J,G* 
■  judgment  of  the  writ,  and  to  the  other  moiety  the  demandant  was  of  r  aC^  1 
full  age  at  the  time^  &c.    Prift.  Br.  Enter  en  le  per,  pi.  17.  cites 

»?  E-  3-  5?t 

5.  Tw$ 
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Iftwojo'n.        £.  7V^  infants  feifed  in  fee  and  pur  chafed  jointly  both  aliened 

ice  within "  within  *£'»  an(*  ^  ^^  <&^>  ^c  dt^er  brought  dum  fuit  infra  atalem 
age,  make  a  without  the  other  by  him  alone  ;  the  tenant  faid  that  he  entered  by  the 
^ffn;en£»     demandant  and  by  J.  G.  the  other  infant ;  judgment  of  the  writ,  which 

maTfoin  in  foPP*fes  ***  entry  h  ^je  one  "'***>  &  non  allocatur,  but  the  writ 
a  writ  of       awarded  good.     Br.  Dum  fuit,  &c.  pi.  2.  cites  21  £.  3.  50. 

right,  yet 

they  cannot  in  *  dwn  fait  infra  ctatem,  for  the  nonage  of  one  is  not  the  nonage  of  the  other.  Co.  Litt» 

337«  *• 

6.  By  which  the  tenant  pleaded  this  matter  in  bar,  that  the  de* 

titandant  and  f.  G.  pur  chafed  jointly  and  aliened  to  him  infee,fo  thai 

for  the  moiety  off*  G.  judgment  f  aclio,  and  for  the  other  mmeij, 

that  the  demandant  was  of  full  age  at  the  time,  &c.  prift,  &c.    For 

he  cannot  have  other  form  of  writ ;  but  yet  it  appears  that  this 

infant  .who  furvived  fhall  not  recover  the  whole ;  for  the  a&ion 

does  not  furvive  to  the  one  of  the  whole  *,  for  it  feems  if  both  had 

been  alive  they  mould  not  have  joint  dum  fuit  infra  atatem,  but 

feveral  writs  ;  but  of  difleifin,  if  the  one  dies  e  contra.    Br.  Dum 

fuit,  &c.  pi.  2.  cites  21  E.  3.  50. 

7n  torn  fait    *    7.  Where  two  joihtenants  within  age  alien,  and  one  dies,  thefuf- 

Infraaeta-      vivor /hall  have  dum  fuit  infra  aetatem  of  the  whole.     But  fays 

fUadtdtbat   quare,  for  it  was  faid  there  that  the  feoffment  was  afeverance,  arid 

tbt  demand-   fo  it  is  of  a  judgment.     Thel.  Dig.  25.  lib.  2.  cap.  2.  f.  2.  cites 

^mhtTiaUd     Mich'  l8  E'  2*  Brief»  83Ib  and  ^  fee  Mich*  lS  E'  3'  aXld  Mkh* 

nbimth     21  E.  3.  Dum  fuit  infra  JEtatem,  1  &  2. 

ktndy  Sec. 

judgment  of  the  writ,  and  it  was  replied,  that  the  demandant  and  the  other  xtrere  join  tenant*,  and  that  tht 
tbtr  is  dead,6cc.  by  which  Herle  held  the  writ  good.  Thel.  Dig.  171.  lib.  n.  Up.  52.  f.  li.  cites 
HiM.  6  £.  3.  245  &  296.  and  fays  fee  15  &  21  E,  3.  Dum  fuit  infra  ./Bcatem,  x  3c  2.  agreeing. 

8.  Dum  fuit  infra  aetatem  againft  baron  and  feme  in  that  they  had 
not  entry  uniefs  by  R.  &c.  the  feme  was  received  by  default  of  the 
baron,  and  demanded  judgment  of  the  writ  becaufe  fht  was  feifed  be- 
fore the  coverture,  et  fton  allocatur  ;  for  it  is  no  plea  uniefs  it  be  for 

mifchicf  of  warranty  or  fuch  like  ;  by  which  he  pleaded  that  R. 
was  of  full  age  at  the  time  of  the  demijl;  &c.  Br.  Enter  en  le  per, 
pi.  7.  cites  45  E.  3.  17. 

9.  Dum  fuit  infra  jetaterri  was  brought  of  land  and  rent  again)} 
the  alienee  of  the  father  of  the  demandant ;  and  the  writ  was  admitted 
to  lie  of  the  rent.     Br.  Dum  fuit,  &c.  pi.  1.  cites  46  E.  3.  34. 

Where  two  10.  Where  two  joihtenants  are,  the  one  of  full  age,  the  other  within 
jointcnams,    a^  anei  the  inj^nf  aliens  the  whole  and  dies,  his  heir  fhall  hare 

age,  md'the  dum  ^Ult  lt*f™  «tatem  for  the  moiety,  and  the  other  joirttenant  fhall 
nther  of  full  have  affife  for  his  moiety  only.     Thel.  Dig*  25.  lib.  2.  cap.  2. 

agfeoffntnt     f*  3*    dtCS    Pafch#    9    H'    6'    6'    3nd    thzt    f°    'lt    W3S    hcW   HilL 

the  infant  '  39  H.  6.  42.  per  Choke  j  and  fays  fee  Littleton  m  cap.  of  Difcon* 
furviving      tinuance. 

may  enter, 

tt  lhail  have  a  dum  fuit  infra  aetatem,  but  for  a  moiety.     Co.  Litt.  337.  b. 

11..  If  an  infant  makes  %  feoffment  he  may  enter  either  within 
age  or  at  full  age ;  and  if  he  dies  his  heir  may  enter,,  or  have  9 
dum  fuit  infra  aetatem.,  &c.  Litt.  f.  406,  and  <po.  Litt.  247*  b. 
&  248*  a. 
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(H.  8.)    Ea  Ventre  fa  Mere.    How  confidered,  &c. 

1.  ]F  tenant  in  tail  has  ifTue  two  fons,  and  enfeoffs  the  youngeft 
*  fon  of  the  land  entailed,  and  the  youngeft  dies  feifed  of  the 
faid  land,  his  wife  being  enfient,  and  eldeft  enters  into  the  land, 
and  ihen  the  ifTue  is  born ;  the  iflue  cannot  re-enter  becaufe  the 
eldeft  is  remitted)  and  in  of  his  antient  right  before  the  iflue  any 
thing  had,  for  then  there  was  no  perfon  capable  by  defcent  nor 
otherwife.     And.  31.  pi.  76.  Hill.  1&2P.&M.  Anon. 
-  2.  Feoffment  on  condition  that  if  feoffor  or  his  heirs  pay  to  L  that  *  ReP*  95* 
he  may  re-enter.     He  dies,  leaving  a  daughter,  who  paid  the  mo-  Mo.9i4o.in 
ney  and  enters,  and  then  *Jbn  is  born,  yet  the  daughter  {hall  re*-  pi.  281.  cite* 
tain  the  lands.   Per  Curiam.    Hob.  3.  pi.  5.    Pafch.  1 1  Jac.  cites  ^ed^Cro  £" 
9  H.  7.  25.  agreed  in  Shelley's  cafe.  87!  in  £"  i. 

3.  Afurrender  to  the  ufeofvn  infant  en  ventre  fa  mere  is  merely  tfemay  take 
void ;  but  if  a  copyholder  fays,  I  furrender  my  copyhold  eftate,  J^Jjj^ 
and  if  my  child  which  mall  be  born  dies  before  his  age  of  21  but  not  by 
years,  that  then  my  brother  fliall  have  this,  this  clearly  may  be  immediate 
good  enough.  Per  Coke  Ch.  J.  2  Bulft.  274.  Mich*  izjac.  in  fp™d0£ 
cafe  of  Simpfon  v.  Southern.  ch.  J. 

Ibid.  275. 
Refolved,  that  an  infant  en  ventre  fa  mere  cannot  take  an  cflate  in  fxjfcjjion  by  way  of  punbafi, 
but  be  may  by  way.  of  remainder.     Mo.  637.  pi.  877.  Hill.  37  £liz.     Church  v.  Wyatt. 

4.  The  defendant's  wife  being  privement  enfient  at  her  huf- 
band's  death,  the  child  could  not  be  provided  for  by  law,  but  the 
Court  ordered  the  child  mould  have  fujfeient  allowance.  Toth.  157. 
cites  3  Car.  Pope  v.  Moore. 

5.  A.  mortgaged  lands  upon  a  condition)  that  if  he  or  his  heirs  re-  s«  c«  cif«* 
pay  100  /.  atfuch  a  day  that  hejbould  re-enter.     He  died  having  ijfue  ^^^^ 
a  daughter  only,  bis  wife  being  privement  enfient  with  a  fon,  the  daugh-  fitter  (hail 
ter  and  heir  at  the  day  pays  the  100/.  afterwards  the  Ton  is  born  %  wtainthc 
it  was  refolved  in  this  cafe,  that  the  fifter  mould  retain  the  land  land* 

for  ever  againft  the  fon  born,  for  in  as  much  as  me  paid  the  mo- 
ney, (and  if  flie  had  not  paid  it  the  land  had  been  loft,)  if  (he 
ftiould  not  retain  the  land  againft  the  fon,  flie  hath  no  remedy  for 
the  money,  and  by  the  payment  thereof,  fhe  hath  gained  thfc 
land,  and  is  in  as  a  purchafor,  although  fhe  was  entitled  to  it  by 
a  condition,  and  as  heir.  Cro.  C.  87.  pi.  S.  Mich.  3  Car.  in  the 
Court  of  Wards,  Kirton's  cafe. 

6.  A.  conveys  a  term  on  truft  to  taife  i$oo  I.  for  foch  child  as 
Jhould  be  living  at  his  death*     A.  dies  leaving  no  child,  his  wife 

enfient  with  a  daughter,  which  was  afterwards  born.  Per  SomerS 
K.  this  pofthumous  daughter  is  a  child  living  at  A!s  death  within 
the  meaning  of  the  truft.  Ch.  Prec.  50.  pi*  51.  Mich.  1692. 
Hale  v.  Hale. 

7.  A  bond  being  given  to  pay  906 1.  to  a  daughter  if  there  be 
no  fon  living  at  obligor's  death/  the  wife  was  enfient  of  a  fon  at 

the 
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the  obligor's  death.'     Decreed  thedaughter  not  to  have  the  900!, 
2  Frcem.  Rep.  223.  pi.  294.  Mich.  1698".  Gibfon  v.  Gibfon. 

8.  Lands  on  marriage  are  limited  to  himfelf  and  wife  for  life, 

and  to  the  firft,  &c.  fon  in  tail  male,  remainder  td  the  hufband 

in  fee,  provided  if  hufband  and  wife  or  either  of  them  die  without 

iffue  male  living  at  the  time  of  his  or  her  deatby  leaving  only  one 

daughter  unmarried,  the  truftees  to  (land  feifed  till  they  have 

[  404  ]    raifed  1500 1.  for  her,  and  if  more  daughters  unmarried  at  the 

death  of  A.  and  his.  wife,  or  either  of  them,  and  no  iffue  male 

living  begotten  between  them,  then  3000 1.  for  fuch  daughters. 

A.  the  father  dies,  leaving  daughters,  and  his  wife  enfeint  of  a 

fon  afterwards  born;  it  feems  the  daughters  are  intitled  to  the 

3000 1.  and  if  fo,  Ld.  Cowper  thought  that  equity  would  not  take 

it  away,  but  would  be  further  informed  as  to  the  value  of  the 

eftate.     2  Vern.  578.  pi.  522.   Hill.  1706.  Palmer  v.  Cracroft. 

&  al\ 

*  Chan.  9*  A  child  in  ventre  fa  mere  may  be  vouched,  is  capable  to 

Prec.  50.      take.  A  bill  may  be  brought  on  its  behalf,  and  the  Court  will  grant 

pi.  51.  one    an  •  injunBion  to  (lay  wafte.     The  mother  may  juftify  detaining  of 

»<l*s  cafe     writings  on  the  behalf  of  a  child  in  ventre  fa  mere.    A  limitation 

was  cited  in    hseredibus  de  cprpore  procreatis  {hall  include  iffue  after  born,  and 

W.  Bndg-     fj^  e  converfo,  procreandis  includes  iffue  already  born.     Arg.  2 

where  a  bill'  Vern.  7  IE.  Hill.  1 7 15.  and  cites  the  cafe  of  Palmer  v.  Creagit* 

was  exhi-        croft. 
hi  ted  on  be- 
half of  an  infant  en  ventre  fa  mere  to  day  wafte,  and  an  injun&ion  was  granted  upon  iu 


(I)     Of  what  Things  an  Infant  is  capable. 

Cro.E.6*6  C1"  A  ^  inr"ant  is  not  capable  of  the  Reward/hip  of  the  courts  of  a 
637.  pi.  34!  **  bifhop,  becaufe  by  intendment  of  law  he  hath  not  fufli- 
s.  c.  ad-  cient  knowledge,  experience,  and  judgment,  to  ufe  the  office, 
J«jrofc.T556.  anc*  a^°  becaufe  he  cannot  make  a  deputy.  Mich.  408.  41  Eliz* 
fav»,  that  B.  R.  between  Scambler  and  "Waters,  adjudged  per  Cu« 
notwith-      riamT 

ftanding  J 

the  opinion  eked  in  Co.  Lltt.  fol.  V  and  there  faid  to  be  refalved  43  and  41  Eli*,  betwtxt  Scambler 
_v.  W  alter,  that  the  grant  of  the  office  of  under  itewardmip  in  poiTefiion,  or  reverfion  to  an  infant  it 
void,  becaufe  he  is  incapable  thereof,  not  having  knowledge  to  execute  pro  commodo  regis  &  populi  ; 
but  this  cafe  was  denied,  unlefs  it  be  with  this  difference,  where  it  is  granted  w.th  fuch  a  c  aufe  to  ex- 
ercife  it  per  fe  vel  deputatum,  and  where  he  is  of  fuch  a  tender  age,  that  he  cannot  by  intendment  ex. 
ecute  it  by  himfelf,  as  being  an  iafant  of  3  or  4  years  of  age,  who  has  not  difcretion  to  execute  it  3 
but  when  there  is  a  claufe  to  execute  it  per  fe  vel  deputatum  fuum  fufficientem,  it  is  good  enough;  for 
he  may  appoint  a  fufficient  deputy?  and  if  he  does  not  elc&  fuch,  it  is  a  forfeituie  of  his  office. 

1 

2  An  infant  /ball. not  be  any  of  the  12  who  join  with  the  defend- 
ant in  writ  of  debt  for  waging  his  law,  by  which  one  was  chal«* 
lenged  for  his  age,  and  awarded  to  be  of  full  age  by  the  juftices  by 
infpe&ion.  Br.  Coverture,  pi.  22.  cites  8  H.  6.  15. 

3.  If  a  man  makes  a  feoffment  to  an  infant %  and  he  makes  letter 
of  attorney  to  take  livery y  this  is  good.  Br.  Coverture,  pi.  25.  cites 
21  H.  6.  31.    Per  Afcue  J. 

12  4.  Infant 
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4*  Infant  may  be  a  mayor,  abbot  br  bifbop,  without  difability,  and 
if  he  be  executor  he  may  make  releafe  of  the' debt  of  the  teftator. 
Br.  Coverture,  pi.  54.  cites  21  E.  4.  12,  13* 

5.  An*  infant  monk,  or  feme  covert  may  cajl  a  proteclion,  and 
Brook  fays  it  feems  to  him  that  an  infant  and  thofe  may  be  attorney. 

to  make  livery  offeifm  ;  but  it  was  faid  that  an  infant  cannot  be  at*  / 

torney  in  the  law  in  actions  orfuits.     Br.  Coverture,  pi.  55.  cites 

21  E.  4.  18. 

6.  If  an  infant  be  made  executor,  he  may  make  releafe  or  acquit-  s.  P.  Br. 
tance  of  the  debt  of  the  teftator,  and  may  fell  the  goods,  and  give  and  Coverturt, 
diftribute  them  5  but  a  feme  covert  executor  cannot  do  fo  without  jj1,  ^7#  Clt** 
her  baron.     Br.  Coverture,  pi.  56.  cites  21  E.  4.  24.     Per  Lit-  it-ls.'p? 
tleton.                                             <  IbW*  pk  57* 

cites  18  H. 
-       •  6.  4.  and  Fitsb.  Releafe,  8. 

C  405  3 

7.  Infant  grantee  of  an  office  in  reverfion  (exercifable  by  de-  Mar.  38. 
puty)  to,  excrcife  the  fame  per  fe  vel  deputatum  fuum  fufficientem,  ^*c6  ^  s  p 
mzs  appoint  a  deputy,  and  if  he  does  not,  or  the  deputy  be  not  held  by  the* 

fupcient,  it  is  2.  forfeiture  of  his  office,  and  the  approbation  of  his  Court  c*"r- 

fufficiency  is  to  be  by  the  lord  of  the  manor,  or  judge  of  the  court,  ^^Z}^\ 

&c.  and  mif demeanor  of  deputy  at  the  infant's  peril.     Cro.  C.  556.  Young  *, 

pi.  11.  Trin.  15  Car.  B.  R.  Young  v.  Fowler.  .  stoweii, 

cordingly. 

8.  An  infant  may  prefent  to  a  church  becaufe  the  ordinary  gives  Noy,  41. 
the  allowance  whether  the   clerk   be  fufficient.     Qro.  C*  556.  f^^** 
pi.  1 1.  Trin.  15  Car.  B.  R.  in  cafe  of  Young  v.  Fowlerl  Reeve  v. 

Martin. 

9.  Infant  may  be  a  trujlee  ;  per  Ld.  Chancellor^   Vern.  343.  iVeni56i. 
pt.  335.  Mich.  1683.  in  cafe  of  Jevon  v.  Bufh.  Trimi'706. 

S.  P.  in  cafe  of  Scot  ▼•  Haughton  and  Dodor  Fuller. 

10.  A  petition  to  the  king  to  direfr  his  judges  to  take  ijine  or 
recovery  from  an  infant  referred  to  the  Ld.  Chancellor 5  per  May- 
nard  Serjeant,  a  fine  cannot  be  taken  from  an  infant,  nor  was  it 
ever  done,  but  a  common  recovery  may  be  had  as  defired  by  the 
king's  fpecial  direction.  Vern.  461".  pi.  438.  Trin.  1687.  Sir 
Humphry  Mackworth's  cafe. 

11.  An    infant    cannot    be   an   attorney  for  another.     Arg.  Cro.E.637. 
Show.  167.  Trin.  2  W.  &  M.  in  cafe  of  Coan  v.  Bowles.  f'  J4"  sp* 

'  for  he  can- 

not be  cdnceived  to  be  of  discretion  to  execute  it.  He  cannot  be  attorney,  becaufe  be  cannot  he 

front.     Mar.  92.  pi.  154.  Hill.  16  Car.  C.  B.  Anon. 


(I.  2)     Several  Ages  for  feveral  Purpofe& 

1.   A   Male  at  the  age  of  feven  is  married  to  a  female  of  14,  and  if  the  feme 
^*  before  the  male  is  13  (lie  has  ilTue,  this  iflue  is  a  bajtard.  of^an  infant 
Jenk.  9$.  pi.  84-  cites  1  H.  6.  3.  «*«  «4 

it  it  a  bailard,    Noy,  14a.  Pafch.  %  JacY  C.  B.  In  cafe  of  Strange  ▼.  Foot. 

2.  A 


40$  infant. 

Br*  A*f»  a.  A  feme  has  feveral  ages,  viz.  atfevin  part,  U  hen*  *  aid  P 

S.  c/and  be  marr^d,  and  9  years  to  deferve  dower,  and  f  1  a  years  to  w^w* 

that  there  to  marriage,  and  J  14  years  to  be  out  of  ward,  and  ||  16  years  for 

•re  only  the  lord  to  tender  marriage,  and  2j  years*/*  make  feoffment,  or  to 

the  nSe,°  deliver  a  deed.     But  the  #£<»  </*  confent  of  a  man  is  14  years.     Bf. 

vis.  14  and  Gard,  pi.  7.  cites  35  H.  6.  40. ' 
21. 

*  Mo.  741.  Arg.  cites  S.  C.  3c  S.  P.  by  Wangford.  f  S.  P.  bat  thofe  of  thefpU 

ritual  law  fay,  that  it  is  not  To  unlefs  that  fhe  be  then  apta  viro.     Br.  Age,  pi.  41.  cites  8  E.  4.  7. 

ilf  (he  attained  thereunto  in  the  life  of  her  anceflor.    Co.  Litt.  78.  b.  cites  S.  C. 
If  /he  wete  under  the  age  of  14  at  the  death  of  her  anceftor.     Co.  Litt.  78.  b*  cites  S.  C. 

3.  And  per  Wang,  when  the  lord  after  14,  and  before  16,  bat 
married  the  daughter,  Jhe  may  enter  into  her  land ;  for  the  two  years 
over  and  above  14  years  is  only  time  for  him  to  tender  the  mar- 
riage, and  this  feems  to  be  reafon ;  for  it  is  faid  there,  that 
the  courfe  of  the  Chancery  is  to  make  livery  before  14  years 
cum  exitibus,  and  after  14  but  livery- only,  and  not  cum  exitibus ; 
and  the  reafon  feems  to  be,  inafmuch  as  after  the  livery  made  at 

[  406  j   fuch  age  which  {he  ought  to  have  livery,  {he  {hall  have  the  iflues 
ab  illo  die  by  the  law.    Br.  Garde,  pi.  7.  cites  35  H.  6.  40. 

4.  Infant  of  the  age  of  12  years,  male  and  female,  (hall  he 
compelled  to  ferve  in  hu/bandry.  Br.  Coverture,  pi.  64.  cites  F. 
N.  B.  190. 

5.  A  man,  by  the  law,  for  feveral  purpofes,  has  divers  ages 
affigned  unto  him,  viz.  12  years  to  take  the  oath  of  allegiance  in  the 
torn  or  leet,  14  years  to  confent  to  marriage,  14  years  for  the  heir 
in  focage  to  choofe  his  guardian,  and  14  years  alfo  accounted  his 
a&  of  difcrethn,  15  years  for  the  lord  to  have  aid  pur  f aire  fotz  cbh- 
valer,  under  21  to  be  in  ward  to  the  lord  by  knights  f er vice,  under  14 
to  be  in  ward  to  guardian  in  focage,  14  to  be  out  of  ward  of  guardian 

-  in  focage,  and  21  to  be  out  of  ward  of  guardian  in  chivalry,  and  to 
alien  his  lands,  goods,  and  chattels,     Co.  Litt.  78.  b. 
Toth.  174.        6.  A  lawful  age,  in  general  words,  (unlefs  it  be  in  a  particular 

Sic"  ***  ca^e>  as  guarctiaH  i*1  f°cage>)  raiifl  be  taken  and  conftrued  21 
Full  age  for  years.    Chan.  Rep.  100.  11  Car.  fol.  341.   Hartwell  v.  Ford. 

focage  is  14 

years.     13  Rep.  51.  and  cites  D.  213. 

7.  Infant  makes  his  will,  and  charges  hisperfonal  eftate  with  pay- 
ment of  debts,  his  executor  {hall  pay  bond  debts  which  he  had  con* 
tra£ted,    there  being  affets  fuflkient.     N.   Ch>   R.   55,  1651. 
Hampfon  v.  iSydenham. 
Agreed  that       8.  Ecclefiaftical  court  is  the  proper  judge  of  agejftr  making  wills* 
af^,a^*ly  and  whatever  our  law  fays  concerning  it,  is  only  as  direfled  by 
•t  12,  the      their  law.  2  Show.  204.  pi.  213.  Mich.  34Car.  2.B.  R.  Small* 
male  at  17,  *  wood  v.  Berthoufe. 

or  if  proved 

to  be  a  perfon  of  difcrction,  at  1 5.     2  Vern.  469.  Mich,  1704.  in  cafe  .of  Bi&op  tw  Sharp.  ■■ 

No  difpute  was  made  but  that  a  male  at  14,  and  a  female  at  12,  may  make  a  will  of  perfonal  e&ata  \ 
and  it  was  faid  to  be  f 0  agreed  by  Ld.  Wright,  in- cafe  of  Sharp  v,  Sharp,  Chan.  Free.  316.  Mich* 
jo  Ann.     Hyde  v.  Hyde. 


And  if  B.         p.  A.  names  B.  an  infant  executor,  and  then  names  C 
nL^aTiil  dicing  B.'s  minority^    C'a  executorfhip  ceafes  when  B.  is  17,  and 

the 
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the  property  of  tho  goods  vcfts  then  in  B.  per  Finch  C.    %  Chan.  and  tn  e*- 
Cafes,  169.  Mich.  36  Car.  2.  Whitmore  v.  the  Earl  of  Craven.     3£J 

B.  (hall  have  the  eftate  devifed  to  B.  by  A.    ?  Ch.  R   386.  S.  C. Vera.  34$.     Whitmore  v. 

Weld,  S.  C.  before  North  K.  but  no  decree. *— Vera.  347.  decreed  per  Ld.  Jefitrics,  S.  C— — 
a  Vent.  367.  S.  C.  decrec4  per  Ld.  JerTeries. 

10.  Till  eight  years,  children  are  accounted  nurfe-children* 
aSalk.470.  pi.  1.  per  Cur.  Pafch.  7W.3.  B.  R. 

11.  Infant  under  14  not  bound  by  a  marriage ,  but  may  diflent. 
Arg.  Cumb.  457.  Mich.  9  W.  3.  B.  R.  in  cafe  of  the  King  v. 
Thorp. 

12.  Adminijtration  granted  during  tkinori  at  ate  of  executor  ceafes   *  $*&•  30* 
at  17,  but  during  rainori  setate  of  admitiijlrator  not  till  21,  becaufe  Jj^flT 
an  executor,  by  the  civil  law,  may  take  that  office  upon  him  at  s.  p.  JU 
17 ;  but  an  adtpiniftrator  being  created  by  ftatute,  the  time  of  fy't  the 
his  full  age  muft  be  granted  by  the  common  law.     Cumb.  475*  courTwiil 
Pafch.  1  o  W.  3.  B.  R.  Atkinfon  v.  Cornifh.  not  grant 

/  adminifira- 

'  tion  to  any  under  21,  by  the  conftru&ion  of  the  ftatute  of  diftributions,  becaufe  they  are  to  give  bond, 

13.  A.  was  born  Feb.  I.  at  eleven  at  night,  and  January.  31,  at 
me  in  the  morning,  A.  makes  a  will  of  lands  and  dies,  it  is  a  good 

will,  for  he  was  then  of  age.     Said  per  Holt  Ch.  J.  to  have  been    [  407  ] 
fo  adjudged.     1  Salk.  44.  Mich.  3  Ann.  B.  R.  Anon. 

14.  An  orphan  of  the  city  of  London  at  17  made  a  will  of  his  W»t«f  14 
lhare  of  the  legatory  'par*.  01  her  father's  perfonal  eftate,  who  was  ^f.  c^t 
dead  intcftate,  and  held  good  by  the  ftatute  of  diftributions,  but  50.  Pafch." 
dying  unmarried,  and  before  21,  her  orphanage  part  furvived,  and  it0** 
fce  could  not  devife  it.  2  Vern.  558.  pi.  506.  Trip.  1706.  Wii-  B-*" Aao* 
<ox  v.  Wilcox. 


(I.  3) ..  Cafe*  wherein  a  Feme  Covert  and  an  Infant 

differ. 

I.  ,"T~*HE  deed of a  feme  covert  with  her  baron  Ihall  not  be  inroHed 
-*    becaufe  it  is  not  the  deed  of  the  feme,  and  fo  fee  that  deed 
of  a  feme  covert  is  void.     Br.  Coverture,  pi.  47.  cites  7  E,  4.  5. 

2.  If  an  infant  is  made  executor,  he  may  make  releafe  or  acquit- 
tance of  the  debt  of  the  tejlator,  and  may  fell  the  goods,  and  give  and 
diftribute  them ;  but  feme  covert  executor  cannot  do  fo  without 
her  baron.  Br.  Coverture,  pi.  56.  cites  21  E.  4.  24.  per  Littleton. 

3.  Statute  faple  nor  deed  inrolled  (hall  not  be  accepted  of  a  feme 
covert  by  the  common  law  5  contra  by  the  cufiom  in  London,  nor 
fine,  ftatute,  nor  deed  inrolled,  (hall  not  be  fuflered  by  an  infant* 
Br.  Coverture,  pi.  59.  cites  32  H.  8. 

4.  If  an  infant  by  indenture  bargains  and  fells  lands  for  money, 
and  after  levies  a  fine  come  ceo  que  il  ad  de  fon  done,  &c.  tlus  in* 
denture  is  not  void  but  voidable,  and  the  ufe  pafies  by  the  bargain*, 
then  the  fipe  being  levied  upon  it  the  bargain  is  irrevocable  unlefs 

for 
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for  efror;  as  if  baron  and  feme  bargain. anc^ell  their  lands  by 
indenture,  though  the  indenture  be  void  agaiitft  the  feme,  yet  st 
fine  and  recovery  upon  it  (hall  bind  her  for  ever,  the  indenture  de- 
claring the  will  of  the  feme  how  the  ufe  (hall  Jpafs.  Mo.  22.  pi.  73. 
Fafch.  2  Eliz. 
3  La,  164.         5-  An  infant  and  J.  S.  were  bound  in  a  bond  for  the  debt  of  the 
pi.  215.  E J-  infant.     The  infant  at  full  age  promifed  to  fave  harmtefs  J.  S.  and 
SMC* and**'  died.     An  aflumpfit  lies  againil  the  executor  of  the  infant ;  but 
per  Curiam    if  a  feme  covert  being  fo  bound  had,  after  her  bit/band's  death,  pro- 
dearly,  tho'    mifed  to  fave  her  furety  harmlefs  againfffuch  bond,  fuch  aflumpfit 

JST«.  fe°u,d  not  have  l*»«d  **  "&-     Godb-  *&  Wi«4-  Mich. 
deration      27  Eliz.  B.  R.     Barton  v.  Edmunds. 

upon  which 

the  aflumpfit  could  arife,  yet  upon  the  whole  matter  the  a&ion  lies,  and  judgment  was  given  fbr  die 

plaintiff.  ■  4  Le.  5.  pi.  %%.  S.  C.  adjudged.— Cro.  £•  126,  117.  in  pi.  7.  b.  C.  cited  aa  m 

adjudged. 

6*  If  feme  covert  delivers  goods,  trefpafs  lies  ;  but  it  is  otherwife 
of  an  infant  if  he  delivers  them  with  his  own  hands.  Arg.  Lat.  10. 
cites  it  adjudged  to  this  purpofe.     Pafch.  32  Eliz.  Rot.  1017. 

7.  An  infant  may  do  any  aB  to  his  advantage,  which  a  feme  co- 
vert cannot,  as  a  leafe  made  by  infant  is  voidable  only,  but  by  feme 
covert  is  void ;  fo  of  a  bond  by  feme  covert,  {he  may  plead  non  e& 
fa&um,  but  fo  cannot  aa  infant,  but  he  muft  plead  the  fpecial 
matter  that  he  was  within  age. 
£  408  3  8.  Leafe  by  infant  referving  no  rent  is  void ;  but  otherwife  of 
baron  and  feme ;  for  baron  has  power,  and  the  feme  joining  in 
the  leafe  it  is  not  void,  for  fhe  may  affirm  the  leafe  by  bringing 
a  writ  of  wafte,  or  by  acceptance  of  fealty,  adjudged.  Hutt.  102. 
Hill.  4  Car.  Anon,  cites  2  Rep.  61.  in  Wifcott's  cafe. 

9.  A  feme  covert  is  not  capable  to  make  a  contracl,  becaufe  flie 

?      is  fub  poteftate  viri,  and  though  it  be  for  neceflaries  of  diet  and 

apparel,  that  mall  not  charge  the  hufband,  but  an  infant's  coritraA 

fbr  fuch  things  is  good.     Arg.  Hutt.  107.  Mich.  5  Car.  in  cafe. 

of  Bill  v.  Lake. 

5  Rep.  27.        10.  Feme  covert  executor  cannot  ajfent  to  a  legacy,  but  an  infant 

SSfslV.-.  of  l8,ma7-  Sid- l88-  PL  J4-  Pafch.  16  Car.  2.  B.  R.    Cookcs 
But'no't  be-   v.  Bellamy. 

fore  17. 

Arg.  Roll.  Rep.  248.  cites  5  Rep.     Prince's  cafe,  29.  b. 

Contr*  a*  to       u.  Infants  and  fem.e  coverts  may  execute  powers.     Admitted. 
*££   Arg-  9  Mod.  17.  Mich.  9  Geo. 

#f  the  Rolls*  becaufe  they  are  only  inftrumenta.    21  Mar.  1738.  in  cafe  of  Colton  ▼.  HouV.ua. 


(K)     What  Things  fhall  &Wan  Infant  by  Agree- 
ment at  his  full  Age.  • 

Cro.  J.  320.  [i.   |Fa  leafe  for  years  be  made  to  an  infant  rendering  rent,  the 
pi.  1.  Kct-  1   rent  ;s  arreari  and  after  the  infant  conus  of  full  age,  and 

s7c.  a<u     afterwards  continues  the  occupation  of  the  land,  this  will  make  him 

chargeable 
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chargeable  with  the  arrears  incurred  during  his  infancy.    Pafch.  judged  that 
11  Ja.  B.R.  betwe^i  Kettle  and  Elliot  adjudged.]  chaTeabie 

becaufe  he  waa  of  full  age  before  the  rent  day  came.  Brown  I.  120.  S.  C.  adjudged  accordingly. 

-7—1  Balft.  69.    Kirtoa  v.*£Uiot,  S.  C  adjudged  againft  the  infant,  but  no  notice  is  taken  there  of 
hu  having  attained  his  full  age* 

2.  Exchange  of  an  infant  is  good  by  agreement  at  full  age* 
Br.  Coverture,  pi.  17.  cites  Hill.  12  H.  4. 

3.  If  an  infant  makes  an  indenture,  and  at  the  full  age  binds  him* 
/elf  to  perform  it,  he  fhall  not  avoid  the  indenture  Br.  Coverture, 
pi.  28.  cites  14  H.  8.  29.  per  Brudnell. 

4.  And  if  an  infant  fells  a  horfe  for  iol.  and  brings  debt  of  the 
iol.  at  full  age,  he  fhall  not  avoid  the  contract.  Br.  Coverture, 
pL  28*  cite3  14  H.  8.  29.  per  BrudnelL 

5.  So  if  he  makes  a  leafe  referring  rent  within  age,  and  accepts  Whea  he 
rent  at  full  age.     Br.  Coverture,  pi.  28.  cites  14  H.  8.  29.  per  J!^^* 

Bruduell.  u  God  give' 

"  you  joy  of 
"  it."  It  was  held  by  Mead  J.  dut  thereby  tjie  leafe  was  affirmed  and  oaJe  good;  4  Le.  4*  pi.  1 5* 
Mkh.  24.  Elix.  C.  B.  Anon. 

6.  If  an  infant  poffeffed  of  a  term  for  years  fells  it  for  money,  and 
after  he  comes  of  full  age  receives  part  of  the  money  for  it,  he  fhall 
avoid  the  grant  notwithftanding ;  for  the  contraft  being  void  in 
the  commencement,  it  cannot  be  made  good  by  any  fubfequeut  a£L 
Per  totam  Curiam.     Dal.  64.  pi*  25.  6£liz.  Anon. 

7.  Father  of  infant  leafed  fhe  fon's  lands  for  20  years ;  at  full    [  499  } 
age  the  fon,  upon  the  back  of  the  indenture,  releafed  to  the  de* 

fendant  all  his  rights  per  Wray,  this  leafe  by  father,  as  guardian, 
was  voidable  only  by  the  fon,  and  then  fuch  indorsement  is  a 
food  affignment.  ?  Le.  220,  221.  pL  278.  Pafch.  18  Elk.  B*  R. 
Anqn. 

8*  If  infant  makes  a  deed  of  feoffment,  or  leafe  for  life,  to  com* 
mence  infuturo,  and  at  full  age  makes  livery,  G.  Crook  holds  clearly 
that  this  is  good  feoffment  Quaere  of  feme  covert ;  for  her  deed 
is  void.     2  Roll.  Rep.  109.  Trin.  17  Jac.  B.  R.  Anon. 

9.  Infant,  reverfioner  in  fee  of  an  advowfon,  during  the  eftate  If«*  Inraa 
for  life,  grants  next  avoidance,  and  at  full  age  reciting  the  faid  fdvowfon 
grant  conceffit  &  confirmavit  pradiftam  advocationem  habend'  and  at  fail 
quando  contigerit  vacare.     This  is  a  confirmation  during  the  life  ?s* \pnfilTJ 
of  the  tenant  for  life.     Hetl.  20.  Trin.  3  Car.  C.  B.     Steven*  Arg.Gc^b. 
and  Crofs  v.  the  Bifliop  of  Lincoln,  Holmes  and  Halwcrth.  304.  cites 


26  H.  8.  ft 


10.  Aflfiimpfit  was  againft  an  infant  that  controlled  for  a  coach 
and  borfesy  and  gave  his  obligation  for  the  money ;  afterwards,  on 
bis  coming  to  full  age,  he  promifed  payment,  Per  Cur*  the  obligation 
is  only  voidable,  and  extinguifhes  the  contratl,  and  fo  the  affumpfit  at 
full  age*  is  without  confideration,  And  by  Wilde  J.  the  infant 
may  ptAdnon  affumpfit,  and  his  infancy  is  fufficient  evidence;  and 
judgment  for  the  defendant  nifi.  3  Keb.  798,  pi,  jjf  Trin 
29  Car.  a*  B.  R,     Tapper  v.  Davenant, 
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Nov,  96. 
S.  C.  ac- 
cordingly. 


(L)     Offence  in  Cheating  or  Impofing  upon  Infants. 

How  punifhed. 

I.  TJ  Knowing  that  S.  was  within  age,  procured  him  to  actnow* 
*"  •  ledge  a  recognizance  of  debt  to  him  for  wares  fold ;  for 
which,  after  the  death  of  S.  he  was  fined  100I.  and  imprifoned. 
And  note  other  fach  cafes,  viz.  Calmaday*s  case  and  Hbrla- 
Kendon's  case  were  cited  for  precedents  of  the  Court,  that  they 
being  infants  were  inticed  to  enter  into  recognizances  and  fta- 
tutes  by  thofe  who  knew  them  to  be  within  age*  Mo.  555. 
pi.  752.  Pafch.  41  Eliz.  in  the  Star-Chamber.  Strangeways  t. 
Hicks. 

2.  A  fine  was  levied  by  an  infant  of  the  age  of  13.     The  Court 
fined  Sir  Nich.  Roe  and  die  other  commiffioners^  nnd  threatened  all 
that  had  a  hand  in  the  promoting  it.   Freem.  Rep.  78.  Trill.  1673.. 
C.  B.    Petty's  cafe. 


(M)     Pleadings. 

1.  (CONFESSION  of  an  infant  of  a  plea  in  firnudon,  vdncb 
^    abates  the  a&ion  of  the  infant \  was  taken ;  quod  nota*    Br. 
Coverture,  pi.  81.  cites  3  E.  3.  and  Fitzh*  Enfant,  14. 

2.  An  infant  who  is  vouched  may  appear  the  firft  day,  and  render 
the  aclion.  Br.  Coverture,  pi.  58.  cites  18  E.  3.  and  Fitzh. 
Voucher,  12. 

3.  In  aflife,  infant  pleaded  ne  ungues  accouple9  &c.  againfl  the 
plaintiffs  and  certified  it  againft  him  by  the  ordinary,  and  yet  the 
aflife  was  awarded  in  point  of  aflife,  becaufe  the  infant  cannot  be 
convi&ed  difleiforby  his  confeffion  or  nient  dedire,  but  by  verdift 
or  the  like.    Br.  Coverture,  pi.  38.  cites  28  AC  52. 

[  410  ]  4*  AMe  IS  brought  by  an  infant  by  guardian ;  the  infant  cane 
and  dif avowed  thefuit,  and  was  of  the  age  of  17  years*  Perfcj 
faid  this  fliall  not  be  accepted ;  for  it  may  be  that  it  is  by  duels, 
and  this  is  a  retraxit,  which  is  a  bar ;  Shard  dubitavit,  et  adjor- 
natur.  Br.  Coverture,  pi.  39.  cites  28  Aff.  52.  Brooke  makes 
a  quaere,  and  fays,  fee  34  AIT.  5.  that  in  fuch  a  cafe  Thorp  would 
not  fuffer  the  infant  to  difavow*  but  awarded  the  defendant  to  an- 
fwer,  quod  nota. 

5.  An  infant  who  brought  mortdancejlor  by  prochein  amy  would 
have  difavowed  his  fuit,  and  was  not  fuffered ;  for  infant-  Br* 
Coverture,  pi.  73.  cites  34  Aff.  5. 

0.  An  infant  plaintifF/fa//  not  confefs  deed  offeafefor  term  of  fy 
without  impeachment  of  wafle  pleaded  againft  him  in  quid  juris  da* 
mat,  but  it  fhall  attend  till  his  full  age.  Br.  Coverture,  pL  7. 
cites  43  E.  3.  5. 
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7.  In  alme  it  was  agreed,  that  nothing  Jball  he  faid  to  be  riient 
itditaf  an  infant,  fo  that  where  releafe  of  the  anceftor  of  the  plain- 
tiff in  affife  with  warranty  was  pleaded  to  be  made  to  J.  and  his 
heirs,  que  eftate  the  tenant  has,  and  the  plaintiff  fays  that  J.  had 
nothing  but  for  term  of  life,  remainder  in  tail  to  the  plaintiff,  and 
that  the  faid  J.  is  deac^  and  he  entered  as  in  his  remainder,  and 
the  tenant  faid  that  the  remainder  in  fee  was  to  the  right  heirs  of* 
the  faid  J,  for  default  of  iflue  of  the  plaintiff,  and  thereupon  they 
were  adjourned  ;  and  at  the  day  of  adjournment  the  tenant,  who 
was  an  infant,  faid  that  at  the  time  of  the  releafe  J.  was  feifed  in 
fee,  which  matter  he  cannot  fay  after  adjournment ;  yet  it  was 
held  that  the  affife  (hall  be  at  large  thereof  in  advantage  of  the 
infant,  becaufe  nothing  (hall  be  held  to  be  nient  dedit  of  him  \ 
quod  not*.     Bt.  Coverture,  pi.  8.  cites  44  E.  9.  10. 

8.  Scire  facias  to  execute  a  fine  levied  by  R.  M.  to  W*.  fur  conu-  Br.  Cover-    . 
fance  de  droit  come  ceo,  &c.  and  W.  rendered  to  R.  M.  for  life,  *"£s'Pg£* 
tie  remainder  to  the  father  of  the  plaintiff,  whofe  heir  he  is,  &c.  and  3.  ^ 

that  J?,  is  dead,  and  the  plaintiff  as  heir  in  tail  prayed  execution,  and 
the  tenant  faid  that  R.  M.  who  levied  the  fine,  had  no  fufch,  &c. 
but  for  life,  the  reverfion  to  him,  and  this  efi ate  continued,  and  R.  M. 
died,  and  he  entered,  and  the  plaintiff,  who  was  an*  infant,  and  by 
guardian  tonfeffed  it,  and  it  was  held  by  the  beft  opinion  that  the 
confeffion  (hall  not  betaken,  by  reafon  that  he  is  an  infant.  Br. 
Confeffion,  pi.  8*  cites  48  E.  3.33. 

9.  For  per  Belk.  an  infant  fhall  not  be  bound  by  for  nihil  dicit  Br-  CorCT- 
when  he  is  plaintiff ;  contra  where  he  is  defendant ;  for  there  the   cUesS.C*4* 
plaintiff*  ought  to  be  anfwered*     Br.  Confeffion,    pi.   8.    cites 

48  E.  3.  33. 

10.  And  per  Kirton  and  Belk.  where-  an  infant  avows  for  rent9 
&c.  and  the  plaintiff  pleads  releafe  of  the  father  of  the  infant,  there 
he  fhall  anfwer  to  the  deed.  Contra  With.  Br.  Confeffion,  pi.  8* 
cite$  48  E..3.  33. 

11.  But  it  was  agreed,  that  irt  affife  brought  by  an  infant,  and  Br.  Cover* 
recovery  is  pleaded  againfi  him,  he  (hall  anfwer  to  it.  Br.  Confeffion,  *£|  £"<£* 
pi.  8.  cites  48  E.  3.  33,  ■  ' 

12.  But  if  deed  with  warranty  and  affets  be  pleaded,  the  affife   Br.Cover- 
fliall  inquire  of  the  circumftanccs  for  the  infant.     Br.  Confeffion,  t?re»  *■•  **• 
pi*  8.  cites  48  E.  3.  33. 

13.  But  if  fuch  deed  and  afTets  be  pleaded  in  formedon  on  pra-  Br.  Cover- 
ed quod  reddat,  parol  (hall  demur*     Br.  Confeffion,  ph  8.  cites  **  £**• 
48  E.  3-  33.  /   .'   # 

14.  And  per  Belk.  in  fcire  facias  deed  of  the  anceftor  inrvlledwith 
affets  defended  is  pleaded  againft  an  infant  plaintiff,  and  the  infant 
pleads,  that  riens  per  defcent  the  plea  (hall  not  be  taken,  but  the 
parol  fhall  demur*  Et  adjornatur.  Br.  Confeffion,  pi.  8,  cites 
48  E»  3.  33* 

15.  An  infant  might  join  the  mife  by  battel;  for  it  fhall  be  tried    £  41 1  Q 
by  champion  j  but  he  cannot  be  tried  by  battel  in  appeal ;  for  this 

(hall  be  done  in  proper  perfon,  and  therefore  the  defendant  fhall 
not  join  battel  againft  an  infant  in  appeal*  Br.  Coverture,  pi*  79. 
cites  9  E.  4.  34. 

I  i  a  16.  In 
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1 6.  In  a  writ  of  right  it  was  agreed  by  Danby  and  Moyle,  that 
an  infant  (hall  not  be  permitted  to  confefs  the  a&ion  by  reafon  of  his 

'     infancy,  quod  nota.     Br.  Coverture,  pL  79.  cites  9  £•  4.  34. 

1 7.  Where  a  man  prefcribes  that  an  infant  may  alien  when  be  can 
meafure  an  ell  of  cloth,  he  ought  tojbew  of  what  age  the  infant  was 
when  he  aliened,  and  that  he  then  could  meafure  an  ell  of  doth* 
Br.Coverture,  pi.  66.  cites  F.  N.  B.  Dum  fuit  infra  JEtatem. 

1 8.  Againft  a  deed  inrolled  a  man  may  plead  infancy,  though 
none  can  plead  non  eJlfoBum.  Per  Manwood  Ch.  B.  2  Le.  65* 
in  pi.  89.  Pafch.  31  Eliz.  in  the  Exchequer,  in  Sir  Wm.  Pelham's 
cafe. 

19.  Error  upon  a  judgment  in  C.  B.  in  an  ejeB'toncfirm* brought 
by  a  guardian  infocage,  becaufe  he  has  notjhewninthe  writ  thai  the 
heir  was  within  age  at  the  time,  &c.  But  by  the  Court  it  is  yet 
good,  and  judgment  affirmed.  Noy,  135.  Trin.  7  Jac.  B.  R. 
Symonds  v.  Barham. 

20.  In  replevin  againjl  three,  they  all  made  cognizance  by  at- 
torney, and  judgment  being  given  for  the  plaintiff  a  writ  of  er- 
ror was  brought  in  B.  R.  and  the  error  qfftgned&m,  that  one  of  the 
three  defendants  was  an  infant,  but  it  was  difallowed  ;  for  per 
Holt  Ch.  J.  this  matter  was  pleadable  in  abatement,  and  therefore  net 
ajfignable  for  error*  3  Salk.  197.  pL  13.  Mich.  2  W.  3.  Score 
v.  Bowles. 

2  i .  In  affumpfitfor  money  lent,  and  for  money  laid  out  to  the  ufe  of 
the  defendant's  wife  dum  fola.  Upon  non  aflumpfit  pleaded  it 
was  on  a  reference  agreed  by  the  judges,  that  the  infancy  of  the 
feme  at  the  time  of  the  promiie  might  be  given  in  evidence,  as  it 
ufually  hath  been  of  late.  1  Salk.  279.  Pafch.  5  W,  &  M.  in 
C  B.    Darby  v.  Boucher. 


(N)     Cafes  in  Equity  as  to  Infants. 

And  IVd.  *  •  A  Being  to  convey  lands  to  B.  he  between  the  date  and  execu- 
citcs  6  Jan.  <**  •  tion  of  the  conveyance  to  B.  conveyed  the  lands  to  jf.  S.  an  in- 
Prefton  v.  fin*>  wherefore  B.  had  an  order  againft  A.  and  the  infant  was 
Trinity  *      concluded.    Toth.  172.   cites   11  Nov.  6  Eliz.     Althum  v.  LcL 

(College)    .  Morley. 

and  Wood.  ; 

2.  An  infant  plaintiff'  was  committed  to  the  prifon  of  the  Fleet  fir 
not  obeying  a  decree.  Toth.  172.  cites  n  8c  12  Eliz.  Oliver  and 
King  v.  Challoner. 

3.  The  defendant  made  fecret  conveyances  (pending  the  fuit  J  toie- 
0    fraud  the  plaintiff  being  an  infant ;  the  defendant  was  bound  by 

recognizance  to  diicharge  all  eftates  fo  made.    Toth.  172.  cites 
*  12  Eliz.  Digroan  v.  Hamon. 

4.  A  bill  of  review  becaufe  the  decree  was  againft.  an  infant ; 
my  Lord's  declaration  was,  that  it  (hall  bind  an  infant  as  well  as  at 
full  age.  Toth.  133.  cites  Mich.  7  Car.  Cromwell  v.  Carey. 

5.  A.  diedjeaving  a  widow  and  afon.  The  widow  being  about 
to  marry  J.  S.  {he  and  the  fon  and  J.  S.  agreed  by  articles  that 

J.S. 
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J.  S.  fhould  take  adminiftratlon,  and  fhould  enter  into  a  ftatute 
to  pay  fo  much  yearly  till  he  fhould  come  of  age.  J.  S.  entered 
into  the  ftatute  and  took  adminiftration,  and  with  the  perfonal 
eftate  purchafed  lands  in  fee,  but  died  much  indebted,  and  in 
arrears  to  the  plaintiff,  and  becaufe  the  eftate  could  not  be  during 
the  minority  of  the  fon  and  heir  of  J.  S.  who  was  an  infant,  it  was 
decreed  again/}  the  infant  and  bis  guardian,  that  the  plaintiff,  the 
conufee,  fhould  hold  till  he-  is  fatisfied  his  debt  and  arrears. 
N.  Ch.R.  45.  anno  1649.  Morton  v.  Kinman  and  Poplewell. 

(5.  If  an  infzntfuffers  a  decree  again  ft  him  by  confent,  he  may 
at  any  time  reverfe  it  for  that  error  of  his  being  an  infant ;  other* 
wife  if  he  be  defendant  by  an  adverfary  bill,  and  a  decree  be  pro- 
nounced. Per  Ld.  K.  Bridgman,  3  Oh.  Rep.  21.  10  Nov.  1666. 
Anon. 

7.  A  meflenger  of  the  Court  may  be  fent  to  bring  in  an  infant, 
and  when  he  comes  in  the  court  may  affign  one  of  the  fix  clerks  as  a 
guardian  to  appear  and  anfwer.  Per  Sir  John  Churchill,  but  not 
approved  of  per  Ld.  Keeper,  a  Chan.  Cafes,  164.  Trin.  36  Car.  2. 
Anon. 

8.  It  was  faid  that  there  was  no  precedent  in  equity  that  the 
parol  fhould  demur,  but  that  infants  were  fuable  there,  and  Ld. 
North  cited  the  cafe  of  Baron  Wefton  v.  Dandy*  which  was  thus, 
viz.  Baron  Wefton  had  a  debt  due  to  him  by  bond,  wherein  the  heir 
was  bound,  but  it  happened  that  for  three  defcents  the  heir  was  fill 
an  infant,  and  fo  the  parol  demurred  at  law,  till  the  intereft  much 
exceeded  the  penalty  of  the  bond ;  and  Mrs.  Danby  having 
been  all  along  guardian  to  tbefe  infants,  and  received  the  profits  of 
the  eftate,  and  converting  them  to  her  own  ufe,  the  baron  there- 
fore brought  an  aftion  againft  her,  and  called  her  adminiftratrix 
to  thefe  children 5  but  the  baron's  policy  did  not  prevail.  Vern. 
173,  174.  Trin.  1683.  in  cafe  of  Creed  v.  Covile. 

9.  Whether  Chancery  will  decree  fatisfa&ion  of  a  bond-d*Jt  of  the 
anceftor's  out  of  the  profits  of  the  real  eftate,  during  the  minority  of 
the  heir,  where  there  is  a  deficiency  of  perfonal  affcts ;  Matter  of 
the  Rolls  declared  he  thought  fuch  a  decree  juft,  and  if  fuch  cafe 
came  before  him  he  would  decree  accordingly;  fed  dubitatur. 
Vern.  428.  pi.  403.  Hill.  1686.  March  v.  Bennet. 

10.  An  heir,  together  with  other  young  heirs,  is  drawn  in  to  ThepJaT«- 
buy  goods  at  extravagant  prices,  and  to  accept  of  ajfignments  ofbadfe-  ^j^J^*" 
curities,  joined  in  giving  fecurities  for  the  monies  agreed  on.     He  fhall  heir,  and 
be  relieved  on  paying  the  value  of  the  goods  which  came  to  his  bad  been 
hands,  znAJball  not  be  anfwerable  for  his  companions.     2  Vern.  77.  Jjjj^1"  * 
pi.  71.  Trin.  1688.  Lamp! ugh  v.  Smith.  bands  a^d 

braided 
wares,  &c.  at  an  extravagant  price,  Sec.  the  cafe  being  the  fame  in  eflWt  with  the  cafe  immediately 
preceding,  had  the  like  rule.    %  Vern.  78.  pi.  72.  Trin.  168S.  Whitiey  v.  Price. 

1 1.  This  Court  has  often  decreed  building  leafes  for  60  years  of 
infants  eftates  where  it  is  for  their  benefit.  Per  Cur.  2  Vera.  225. 
in  pi.  204.  Pafch.  1691.  in  cafe  of  Cecil  v.  Salifbury  (Earl  of). 

12.  A.  feifed  of  freehold  and  copyhold  land  furrenders  to  the  ufe 

of  his  will,  and  then  devifes  to  B.  all  his  goods,  chattels,  and  eftate     „ 

I  X  j  whatfocvcr9 
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tobatfoever,  upon  condition  that  fhe  pay  his  debts  and  legacies,  aud 
makes  B.  executrix  and  dies.  On  a  bill  by  the  creditors  for  fale  of 
the  eftate,  the  perfonal  eftate  being  deficient,  the  Court  thought 
the  words,  with  other  circumftances  of  the  cafe,  would  pafs  the 
lands,  and  decreed  a  {ale,  and  the  heir  to  join>when  he  comes  of 
age,  but  he  being  an  infant,  day  was  given  him  to  (hew  caufe 
after  he  comes  to  age.  Ch.  Prec.  37.  pi.  38.  IVIich.  1691.  Lum- 
[413]  ley  v.May. 
Equ.  Abr.         13.  ,/f.  agreed  to  give  her  f on  other  lands  in  lieu  if  lands  entailed* 

*8lS  *cPPl    atu*  £*ves  *^c  cnta*'c<*  *anc*  ty  W*H  *°  **er  daughter,  and  ih&fon 
gives  bond  tofuffer  the  entailed  lands  to  be  enjoyed  as  jhe  by  Haiti  bad 
devifed  them.     The^/i  dies,  and  leaves  D.  bis  fon  an  infant %  who 
brought  ejectment ;  the  bond  was  not  fuable  againft  him  hecaufe 
an  infant.     Pt)r  Cur.  the  infant  being  in  pofleffion  of  the  lands 
that  came  in  recompence,  we  will  at  prefent  only  quiet  the  plain- 
tiff9 s  pojfejjion  in  the  entailed  lands  till  ftx  months  after  the  infant 
comes  of  age,  and  then  he  tnayjbew  caufe  if  he  thinks  fit.  2  Vern.  232. 
pi.  212.  Trin.  1691.    Thomas  v.  Gyles. 
In  cafes  of         14.  The  king  as  pater  patriae  has  the  directions  of  charities,  in* 
trujlt  in-      fants,  and  ideots,  lunatics,  &c.  and  fo  fall  under  the  directions 
ways  bound    °f  Chancery,  where  the  intereft  of  infants  is  ft  far  regarded  that 
by  the  de-     no  decree  again/?  an  infant  (hall  be  made  without  having  a  day 
cree  of  this    givcn  him  to  Jbeiu  caufe  after ^  his  full  age.     By  his  prochein  amy  he 
fo  where       may  call  his  guardian  to  account,  even  during  his  minority.     If  a- 
the  will  of    ftranger  enters  and  receives  the  profits  of  an  infant's  eftate*  he  will 
the  aart&or    j    equity  be  looked  upon  as  truftee  for  the  infant.  Per  Ld,  Somers, 
and  there  is    2  Vern.  342.  Hill.  1097-  m  cafe  of  Carey  v.  Bertie. 

Jcarce  any 

cafe  where  an  infant  has  time  to  jb?u>  caufe  but  where  it  it  ntctffary  he  fhould  jtin  in  a  conveyance  to 
com  pice  the  eftate,  and  where  fuch  conveyance  is  of  the  inheritance,  as  foreciufures,  &c.  Per  Cur. 
9  Mod.  128.  Hill.  11  Geo.  in  cafe  of  Whitchurch  v.  Whitchurch. 

But  if  he  *  $•  Lands  devifed  to  be  fold  for  payment  of  debts  may  be  decreed 

had  been  to  be  fold  without  giving  the  he-ir  a  *lay  to  Jhevj  caufe,  though  an 

w^W  in^nt>  for  *n  ^"s  ^e  nothing  defcends  to  him.     Per  Wright 

in  convey-  Keeper.  2  Vern.  429.  pi.  391.  Hill.  1701.  Cook  v.  Parfons. 

anccy  there 

be  mult  have  had  a  day  after  he  came  of  age.    Ibid.— Chan.  Prec.  37.  Lumler  v.  May. 

An  infant  heir,  in  cafe  of  a  will  devifing  the  lands  to  truftees  to  pay  debts,  who  fold  the  fame,  was  de. 

creed  to  relinatiijb  hit  right  to  the  purchafor  and  his  heirs  when  he  {hail  come  of  age.     Fin.  R.  380. 

Trin.  30  Car.  2.    Travel  v.  Danvcrs. 

Though  the  truftees  in  the  cafe  above  of  Cook  v.  Parfons  might  have  fold  without  coming  to  th? 
Court  for  the  directions,  yet  if  they  do  come  it  may  be  a  o^ueftion,  if  the  infant  heir  ought  not  to  have 
a  day  to  fliew  caufe.     Per  Ld.  K.  Ch.  Prec.  185.  $.  C. 

If  an  infant        1 6.  The  effefts  of  an  infant's  anfiuer  to  a  bill  in  Chancery  are  to  na 

put*  in  an  othcr  purpofe  than  to  make  proper  parties  fo  as  to  have  an  oppor- 

guaTdTanf  tunity  to  take  depofitions,  and  to  examine  witnefles  to  prove  the 

and  there  ii  matter  in  queftion,  and  an  infant  is  never  concluded  by  any  matt 

*af  rthi*"  *cr  containc<*  m  hk  anfwer  by  his  guardian.     Carth.  79,  Mich. 

whhwtTnj  1  W.  &  M.  in  B.  R,  in  cafe  of  Ecclcfton  v.  Spcke. 

day  given  ^ 

him  ao  Jfrno  caufe,  fuch  anfwer  fliaH  not  be  read  or  admitted  a;  evidence  againft  him,  when  he  cosies 

of  age  ;  hut  if '  afubtratmuated  defendant  puts  in  an  anfwer  by  h's  guardian,  it  wall  be  read  againft  him 

at  any  time  a/ter,  lor  b,e  is  fuppofed  to  grow  worfe,  g,nd  ii  not  to  have  a  day  to  ihew  caufe.    Per  Lard 

"   '  Keeper. 
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Keeper.    A hr.  Equ.  Cafes,  2&1.  Trin.  1704.  Sir  Richard  Lcyingr.  Lady  Caterley.    ■        Chan,* 
Prec.  229.  S.  C.  &  S.  P.  agreed  per  Curiam  accordingly.  , 

• 

1 7.  An  ^tffc  1/  £fw«  to  B.  and  the  heirs  of  her  body,  and  if  fie 
left  no  fins  and  only  two  daughters,  the  eldefi  to  pay  the  younger  300  /. 
and  to  have  the  whofe  eftate*  She  leaving  only  two  daughters,  and 
the  eldefi  negleEHng  to  pay  the  300  /.  the  younger  brought  a  bill  fir  an 
account  of  profits,  and  for  pojjeffton  of  half  the  eftate  ;  and  at  the"  Rolls 
obtained  a  decree,  that  the  defendant  (hould  ptfy  the  300 1.  with 
intereft  from  the  mother's  death  in  fix  months,  or  in  default 
thereof,  to  account  for  profits  of  a  moiety  -,  and  the  moiety  to  be 
fet  out  by  commiffioners,  and  the  plaintiff  to  hold  and  enjoy  it 
accordingly.  Upon  an  appeal  to  the  Lord  Keeper  the  decree  was 
to  ftand  as  to  the  account  of  profits  and  partition ;  but  the  defend- 
ant being  an  infant,  the  words  hold  and  enjoy,  which  amount  un-  [  414  ] 
to  a  foreclofure,  to  be  (truck  out,  or  defendant  to  have  a  day  af- 
ter ihe  comes  of  age  to  fliew  caufe.     2  Vera.  479.  pi.  434. 

Hill.  1704.     Gundry  v.  Baynard. 

18.  Regularly  an  infant's  anfwer  by  his  guardian  (hall  not  be  Infant  is  not 
read,  but  if  the  caufe  be  brought  to  hearing  at  his  requefi  after  his  conci^  *I 
full  age  it  may.     But  the  infant  at  his  full  age  might  (as  his  right  contained  n 
way  is)  have  applied  to  the  Court,  and  fet  forth  how  he  is  grieved  the  guar- 
by  the  decree,  and  might  have  had  leave  to  amend  or  alter  his  an-  j!"" s  *"" 
fwer  or  any  part  of  it,  or  put  in  a  new  one,  but  he  not  having  earth.  79. 
done  fo,  it  {hall  be  prefumed  that  he  abides  by  that  anfwer,  and  Ecciefton  v. 
fo  it  was  read  againft  him.  Per  Ld.  Cowper.  Gilb.  Equ.  Rep.  4.  $^257" 
Hill.  6  Ann.     Ld.  Guernfey  v.  Rodbridges.  fee  devifed 

his  land  to 
hit  wire  for  payment  of  his  debts,  and  dies,  leaving  an  infant  his  heir.  The  creditors  brought  a  bill,  and 
the  infant  was  made  defendant,  who  anfwered  by  guardian,  and  the  etUte  decreed  to  be  ibid.  The  in- 
fant was  allowed  to  put  in  a  new  anfwer  upon  her  coming  to  age,  (the  decree  not  being  made  abfolute,) 
and  the  Mailer  of  the  Rolls  faid,  he  understood  that  this  was  a  matter  of  courfe,  and  that  when  the 
Court  gave  him  liberty  to  (hew  caufe,  it  was  not  reafon  to  tie  up  his  hands  from  fliewing  caufe.  Wms.'a 
Rep.  504.  Mich.  1728.  Fountain  v.  Cain  and  Jem;.  S.  P.  by  the  Mailer  of  the  Rolls,  and  faid 

he  had  granted  the  fame  upon  a  petition  ex  parte.  %  Wms.'s  Rep.  403.  Hill.  1726.  and  fame  point 
then  decreed  by  Ld.  C.  King,  a  flirted  by  his  Honour.  Sir  John  Napier  v.  Lady  Effingham.  And  a 
note  is  added  by  the  reporter ;  that  the  conftfuenct  of  putting  in  a  «..w  anfwer  is,  that  he  may  examine 
witneflci  de  novo  to  prove  his  defence,  which  may  be  different  from  what  it  was  before.     Ibid. 

19.  Chancery  may  decree  an  executor  or  trufiee  to  purchafe  lands  An  execu- 
tor an  infant,  and  confequently  may  confirm  a  purchafe  made  by  foVwhThaa 
them  for  an  infant  without  a  decree.     Gilb.  Equ.  Rep.  11.  Hill,  power  by 

7  Ann.  in  Chancery.    Terry  v.  Terry  and  Ragget.  «*•  WW  to 

thing  for  the  advantage  of  the  infant,  may  lay  out  part  of  the  perfonal  eftate  in  a  purchafe  of  lands  in 
the  infant's  name.  But  if  he  lends  the  money  on  a  bad  (ecurity  he  muft  anfwer  it  out  of  hit  own 
pocket.     Chan.  Prec.  173.  pi.  222.  S.  C. 

10.  If  a  man  during  a  perfon's  infancy  receives  the  profits  of  an 
infants  eftate,  and  continues  to  do  fi  for  feveral  years  after,  the  in- 
fant comes  of  age  before  any  entry  is  made  on  him,  yet  he  fhall 
account  for  the  profits  throughout,  *nd  not  during  the  infancy 
only;  decreed.  Abr.  Equ. .Cafes,  280.  Pafch.  1699.  Yallop  v. 
Holworthy.  ' 

2i.  Infant  devifee  of  lands  in  mortgage,  where  by  an  after  part  of 

the  will  all  tefiator's  debts  in  general  were  made  payable  out  if  other 
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lands  y  had  by  her  own  bill  fubmitted  to  pay  off  this  mortgage/  but  the? 
Mailer  of  the  Rolls  faid,  that  he  muft  take  care  of  the  infant,  an<f 
not  fufFer  her  to  be  caught  by  any  mi/lake  of  her  agent,  and  or- 
dered that  paying  the  cofls  of  the  day  (he  might  amend  her  bill* 
2  Wms/sRcp.  387.  Mich.  1726.  Serlev.  St.  Eloy. 
And  his  22.  Where  an  infant  conceives  himfelf  aggrievedby  a  decree,  he 

lordftrip's  may  apply  for  redrefs  asfoon  as  he  thinks  fit,  without  (laying  till  he 
Israeli  the  comes  of  age*  Neither  is  he  bound  to  proceed  by  way  of  re- 
Court  that  hearing,  or  bill  of  review,  but  may  impeach  the  former  decree 
Mr.  Vcmon  ^  way  0jr  original  bill,  in  which  it  will  be  enough  for  him  to  fhy 
an  erroneous  the  decree  was  obtained  by  fraud  and  collufion,  or  that  no  day  was 
decree  i-  given  him  tofbevi  caufe  agamft  it.  Wms.'s  Rep.  737.  fays  it  was 
gainft  an       {0  j^  Mich.  1 72 1.  in  the  cafe  of  Richmond  v.  Tatleur. 

infant  uled  ' 

always  to  advife  the  bringing  of  an  original  bill  to  fit  it  aJuU,  but  in  fnch  a  bill  to  alUpjfecinllj  tbt  er~ 

rori  in  the  former  decree.     Ibid. 

23.  An  infant,  when  plaintiff ',  is  as  much  bound,  and  as  little 
privileged,  as  one  of  full  age.     Per  Ld.  C.  King.     2  Wms/s 
Kep.  519.  Hill.  1728.  Ld.  Brook  v.  Ld.  and  Lady  Hertford. 
[  415  ]        24.  Bill  to  have  a  difcovery  of  the  defendant's  title  to  lands  in 
B.  mortgaged  to  the  plaintiff,  and  likewife  to  have  an  account  of 
the  rents  and  profits  thereof,  &c.     The  cafe  was,  the  defendant's 
father  having  occafion  to  borrow  the  fum  of  300 1.  the  defendant 
was  employed  by  his  father  tofolicit  the  plaintiff  to  lend  that  fum  upon 
a  mortgage  of  the  lands  in  B.  which  the  father  made  affidavit  of 
that  he  was  feifed  in  fee,  and  that  the  lands  were  free  from  in- 
cumbrances ;  the  defendant  being  then  about  the  age  of  20  years9  did 
carry  a  feoffment  in  fee  and  fine  of  the  lands  of  the  defendant s  father 
to  the  counfelof  the  plaintiff ,  and  the  title  was  approved  of,  and  the 
money  lent,  and  a  mortgage  made  to  the  plaintiff,  and  the  defendant 
.   was  a  witnefs  to  the  execution  of  the  mortgage-deed,  and  likewife  to 
the  payment  of  the  money.     The  defendants  father,  after  the  defend- 
ant came  of  full  age,  took  jool.  more  upon  the  fame  mortgage,  and 
the  defendant  "was  privy  to  that  tranfatlion,  but  not  a  witnefs  to  the 
deed  or  payment  of  the  money.     The  defendant  vy  his  anfwerfayr, 
that  at  the  time  of  making  the  original  mortgage,  he  had  heard  the 
lands  were  fettled  upon  him  after  t(e  death  of  his  father,  but  bad  never 
feen  the  fettlement.   The  defendant  after  tne  death  of  his  father  re- 
fufe6  to  pay  the  mortgage,  and  claims  the  lands  as  remaindeT-- 
man  in  tail  by  virtue  of  a  fettlement  by  his  grandfather  upon  the 
marriage  of  his  father,  &c.     Counfel  for  the  plaintiff  infilled  that 
the  defendant,  though  an  infant  at  the  time  of  making  the  mort- 
gage, was  liable  to  make-  a  fatisfa&ion,  becaufe  he  was  party  to 
the  fraud,  and  was  privy  to  the  whole  tranfa&ion,  and  aiding  and 
aflifting  to  the  cheat,  and  that  though  an  infant  cannot  bind 
himfelf  by  contrail  at  common  law,  yet  he  is  liable  to  aftions  of 
tort,  as  trefpafs,  cafe  for  words,  &c.  So  is  he  liable  to  a  forfeit- 
ure upon  a  condition  in  fa&,  or  implied,  &c.    So  in  equity  he  is 
liable  to  make  fatisfa&ion  for  a  fraud",  &c.    Per  Cowpcr  C.  if  an 
infant  having  a  remainder  upon  an  eftate  for  life  be  a  witnefs  to  a 
mortgage  made  by  tenant  for  life,  \  do  not  think  this  would  bind 

the 
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the  infant,  becaufe  if *he  was  made  a  party  to  the  deed,  and  fealed 
it,  yet  that  would  not  bind  him,  and  that  is  a  much  ftronger 
cafe ;  yet  I  am.  of  opinion  in  this  cafe  the  defendant  is  liable,  and 
ought  to  make  fatisfa£Hon  to  the  mortgagee,  becaufe  at  the  time 
tof  this  tr?nfa£tion  he  was  very  near  being  of  full  age,  and  fo* 
licked  the  plaintiff  to  lend  the  money,  and  produced  this  feoff- 
ment in  fee  to  his  father  (which  appears  now  to  be  forged),  and 
was  principally  concerned  all  along  in  the  fraud,  when  he  knew 
at  the  fame  time,  as  he  admits  by  his  anfwer,  that  his  father  was 
but  tenant  for  life,  with  remainder  to  himfelf.  If  an  infant  is 
old  and  cunning  enough  to  contrive  and  carry  on  a  fraud}  I  think  in  a 
court  of  equity  he  ought  to  make  fat isfaBion  for  it.  Decreed  accord- 
ingly.    MS.  Rep.  Mich.  1  Geo.  in  Cane.  Watts  v.  Crefwell. 

25.  In  all  decrees  againft  infants,  even  in  the  plained  cafes*  a  w^*1*1* 
day  muft  be  given  them  to  Jhevo  caufe  when  they  come  of  age*    Per  ^^ofo 
Lords (Commiffioners.  2  Wms/sRep.  120.  Hill.  1722.  againft  an 

infant  he 
may,  on  his  coming  of  age  and  before  the  decree  made  abfolute,  put  In  a  new  anfwer.    Wnu.V 
Rep.  504*  pi.  145.  Mich.  1718.     Fountain  ?.  Caine. 

26.  If  a  decree  be  made  againft  an  infant,  and  a  bill  is  brought  to 
fet  it  afide  for  fraud,  yet  if  it  be  not  fraudulent,  though  it  may  not. 

be  in  every  refpeft  10.  equitable  as  it  ought  to  be,  but  the  Court 
was  fairly  and  fully  apprifed  of  every  thing  at  the  making  the  de- 
cree, Ld.  C.  Macclesfield  faid  the  decree  might  be  juft,  and  there- 
fore he  would  not  fet  it  aiide,  but  that  had  any  fraud  or  furprize 
upon  the  Court  been  proved,  he  would  have  done  it.  Wms.'s  [  416  2 
Rep.  734.  Mich.  1721.    Richmond  v.  Tayleur. 

27.  An  infanfs  anfwer  cannot  be  given  in  evidence  againft  him,  be-  IMd.  in  a 

caufe  //  is  not  the  infanfs  anfwer,  but  the  guardian's,  and  the  guar-  note^» 

dian  is  fworn,  and  not  the  infant.     3  Wms.'s  Rep.  237.  Hill,  fays  that  an 

1 733.  in  cafe  of  Wrottefly  v.  Bendilh.  infant's  an- 

fwer by  his 
guardian  is  not  evidence  againft  him,  becaufe  the  infant  is  not  fworn,  and  It  is  onfy  for  making  proptr 
partus,  and  cites  Carth.  79.  Ecclefton  v.  Petty.  And  where  an  infant  is  defendant  the  fenrice  of  the 
fubpanato  hear  judgment  muft  be  on  the  guardian  and  not  on  the  infant.  See  Wms.'s  Rep.  643* 
Tayloe  v.  Atwood,  But  where  a  defendant  puts  in  an  anfwer  to  a  bill  brought  by  an  infant,  who  ' 
does  not  reply  to  it,  in  fuch  cafe  it  feeras,  the  anfwer  muft  be  taken  to  be  true,  in  regard  the  defend- 
ant, for  want  of  a  replication,  is  deprived  of  an  opportunity  of  examining  witnefles  to  prove  his  an- 
fwer  j  and  he  ought  not  to  fufler  for  fuch  oroiAion  in  the  plaintiff1.  So  ruled  at  the  Rolls,  with  fome 
warmth,  by  Sir  Jofeph  Jekyll,  in  the  cafe  of  Thurston  and  Dkchair,  an  Infant,  v.  Nuttcm 
Sc  Ux\  Trin.  1733.  In  which  the  reporter  was  of  counfd  with  the  plaintiff  and  much  oppofed  the 
reading  of  the  anfwer  j  for  that  the  plaintiff  being  an  infant  could  admit  nothing,  and  it  might  bo 
very  mifchievous,  if  by  reafon  of  the  neglect  of  the  plaintiff  the  infanfs  guardian,  or  prochein  amy,  in 
not  putting  in  a  replication  to  the  anfwer,  fuch  anfwer  fhould  be  read,  *nd  admitted  to  be  true,  thougfa 
never  fo  detrimental  to  the  infant's  inheritance,     ideo*  quaere. 

28.  An  executor,  adminiflrator  or  truftee  for  an  infant,  ne- 
glects to  fue  within  fix  years ;  the  fatute  of  limitations.  Jhall  bind  the 
infant.  3  Wms.'s  Rep,  309.  Trim  1 734*  Wych  v.  Eaft  India 
Company. 
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(O)     Equity  ;  where  an  Infant  is  Truftee. 

1 .  7  Ann.  cap.  19.    jT Jball  be  lawful  for  any  perfon  under  the  age  of 
f.  1 .  -*    21  years,  by  the  direclion  of  the  court  of  Chan- 

cery or  Exchequer,  by  an  order  made  upon  bearing  all  parties  on  the 
petition  of  fuch  perfon  for  whom  fuch  infant  Jhall  befeifed  orpoffeffed  in 
truft  y  or  of  the  mortgagor  or  guardian  offuch  infant l,  or  perfon  intiiled 
to  the  monies  fecured  upon  any  lands  'whereof  any  infant  Jball  be  feifed 
or  poffeffed  by  way  of  mortgage,  or  of  the  per/in  intkled  to  the  redemp- 
tion, to  convey  any  fuch  lands  as  the  Court  Jball  by  order  direS,  and 
fuch  conveyance  Jball  be  good  in  law* 
ft  muft  be         2.  A  petition  being  exhibited  upon  this  ad  in  Chancery,  fet  out 
**?.ft  '*'.     the  conveyances  in  truft  to  fuch  and  fuch,  and  that  fuch' a  one 
2,andnotby  being  furvivor  was  dead,  and  the  eftate  in  law  devolved  upon  an  in* 
implication  font,  who  was  in  court  j  the  declaration  of  truft  was  alfo  read, 

M y'  ^ov*  anc*  ^C  con^ent  °f  ^e  ncxt  heir  at  'aw  t0  ^  ^fant  required, 
1738*.  War-  3nd  then  an  order  was  made  for  the  infant,  by  her  guardian,  to 
nerv.Moore.  convey  over  the  truft-eftate  to  cefty  que  truft,  and  the  convey- 

^f?L  ance  *>  be  fettled  by  the  matter.    Ch.  Prcc.  284.  pi.  226.  Pafdu 

truftu  it  not  I7°9*     Anon. 

within  the 

faid  fratute,  for  ihe  is  not  capable  to  do  It,  and  the  hufband  is  not  capable.     At  the  RoUt»  eodeai  die 

in.  another  caie. 

'  4.  On  the  marriage  of  A.  with  M .  a  fettlement  was  made,  in 
which  A.  was  tenant  for  99  years,  if  he  fo  long  live,  remainder  to 
truftees  during  the  life  of  A.  remainder  to  tbefirft,  63V.  fon  of  that 
marriage  in  tail,  remainder  to  the  firjl,  &c.  fon  of  any  other  mar- 
riage, remainder  over*  They  have  a  fon,  and  afterwards  the 
wife  and  both  truftees  died.  The  fon  being  upon  a  treaty  of 
marriage  with  J.  S.  which  was  like  to  be  advantageous  to  the  fa- 
mily, a  bill  was  exhibited  by  the  father  and  fon  againft  the  heir  if 
thefurviving  trtjlee,  an  infant,  to  join  in  making  a  tenant  to  tbepr** 

[4173  **?*'  m  on*er  to  *uffer  a  common  recovery  for  making  a  fettlement 
on  the  fon's  marriage.  Ld.  C.  Parker  decreed  accordingly, 
and  that  the  mafter  direft  a  proper  conveyance,  in  which  the 
truftee  (hould  join.  It  was  then  infilled  that  the  heir  of  the  truf- 
tee (though  an  infant)  was  a  truftee  within  the  ftat.  7  Ann.  19. 
and  therefore  it  was  prayed  that  the  infant  trujlee  might  levy  a  Jute, 
N  which  muft  be  good  unlefs  reverfed  during  his  infancy.  But  Jus 
lordihip  faid,  he  did  not  know  how  he  could  direft  the  judges  or 
commifftoners  to  take  a  fine  from  an  infant,  but  let  the  mafter  di- 
recJ  a  proper  conveyance*  Wms-'s  Rep.  536.  538.  Trin.  1719. 
Winnington  v.  Foley. 

5.  Infant  to  whom  a  truft-eftate  defcends,  &c.  is  obliged  to 

aflign,  &c.  by  the  late  a£t,  and  in  a  cafe  where  a  freehold  and 

inheritance  came  to  an  infant  who  was  a  feme  covert,  motion  was 

made  in  C.  B.  for  leave  to  examine  her,  and  the  Court  made  a 

^  rule  to  do  it,  non  obftante  minoritate  fua.    Hill.  6  Geo.  C.  B. 

i'       ~  Ld.  Fitzwilliams  &  Ux. 
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6.  Where  A.  had  purchafed  a  burgage-tenure  In  truft,  and  the 
truftee  died,  and  his  heir,  an  infant,  acknowledged  that  he  was  only 
a  ban  tru/Ue,  and  proof  being  read  that  the  money  was  paid  by  A. 
though  the  receipt  in  writing  was  give*  to  the  infant* s  father,  but  A. 
had  been  always  in  poffeuton  of  the  writings  and  eftate,  being 
40  3.  a  year,  Ld.  C.  King  faid  he  was  fatisfied  that  this  was  but  a 
truft  resulting  by  reafon  of  A.'s  payment  of  the  money,  and  it  be- 
ing of  fo  fmall  value,  and  it  being  faid  his  lordftnp  had  made  a 
like  order  before,  he  ordered  (though  only  upon  a  motion  or  peti- 
tion and  reference  to  a  mailer)  that  the  infant  convey,  fince  a  de- 
cree would  coft  the  value  of  the  fee-fimple  ;  but  that  for  the  fu- 
ture, where  the  trufl  is  not  declared  in  writings  he  would  leave  the  cefiy 
aue  trufl  to  bring  his  bill  and  have  a  decree,  2  Wms.'s  Rep.  549. 
Trin.  1729-     Ex  parte  Vernon. 

7.  A.  owed  feveral  debts,  and  by  his  will  devifed  lands  in  fee  to  , 
an  infant^  charged  with  all  his  legacies  ;  the  infant  is  not  a  truftee 
within  the  flat.  7  Ann.  cap.  19.  as  to  fo  much  of  the  lands  as  may 
fuffice  for  the  payment  of  the  debts  and  legacies.  3  Wms.'s 
Rep.  389.  in  a  note  of  the  reporter  cites  Trin.  Vac.  1730.  at  the 
Rolls.     Anon. 

8.  The  flatute  enabling  infanMruftees  to  convey,  extends  only  to 
plain  and  exprefs  trufs,  not  to  fuch  as  are  implied  or  conftru&ive 
only.    3  Wms/sRep.  387,  Mich,  1735.     Goodwyn  v.  Lyfter. 

(P)     Allowances  in  refpeft  of  Infants. 

|.    A     The  father  devifed  lands  and  40 1.  in  money  to  his  fon 

**  •  and  daughter  j  the  mother  and  her  fecond  hufband  en- 
tered on  the  real  eftate,  and  poflefled'  himfelf  of  the  perfonal  eftate 
of  teftator,  and  paid  his  debts  and  legacies,  and  bred  up  and  edu- 
cated the  infants,  which  amounted  to  more  than  the  income  of 
the  real  eftate  and  the  intereft  of  the  40 1.  The  mother  died,  the 
father-in-law  offered  a  fair  account  by  his  bill,  fo  that  he  might  be 
allbwedypr  necejfaries,  and  to  pay  the  defendant,  now  guardian  to 
the  infants,  the  furplus,  he  being  indemnified  by  this  Court; 
which  was  decreed,  and  that  the  how  guardian  give  fecurity  to 
pay  the  faid  40 1.  with  intereft  to  the  infant  according  to  the  will. 
Fin.  Rep.  2.  Mich.  25  Car.  2.     Hall  v.  Yates.  [  418  ] 

2.  Where  an  infant  recovers  by  a  decree  of  the  Court,  the  Court  Vera.  443. 
may,  with  the  approbation  of  the  infant's  relations,  allot,  the  in-  44^*  S.  C. 
fant  a  maintenance,  though  noprovtfion  is  in  the  trufl  for  that  purpofe,     utnot  •  • 
and  this  is  founded  on  natural  equity.     Per  Cur.     2  Vern.  236. 
pi.  219.  Trin.  1 69 1.     Englefield  v.  Englefield. 

3*  600 1.  per  ann.  was  allowed  by  Chancery  for  the  maintenance 
pf  an  infant  out  of  his  eftate.  A  fit  offeknefs  coft  143  1.  extraor- 
dinary, which  was  allowed  over  and  above  his  (quarterly  mainte- 
nance. Per  Ld.  Macclesfield.  Chan.  Prec.  559.  pi.  343.  Hill. 
1720.     Lady  Shaftfbury's  cafe. 

4.  In  a  foreclofure  againft  an  infant,  though  the  infant  has  fix 
months  after  he  comes  of  age  tofhew  caufe,  &c.  yet  he  cannot  ravel 

into 
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into  the  account,  nor  even  redeem,  but  only  (hew  an  error  in  the 
decree.     3  Wms.'s  Rep.  352.  Hill.  1734.     Mallack  v.  Galton. 

5.  An  allowance  of  maintenance  to  a  guardian  muft  be  in  regard 
to  what  the  infant  then  had,  and  not  to  what  falls  in  afterwards* 
3  Wms.'s  Rep.  368.  Trin.  1735*  in  cafe  of  Chaplin  v.  Chaplin. 

(A)?  &£**  (QJ     Equity-     In  what  Cafes  the  Parol  ftxall  de- 
mur in  Equity. 

1.  T17H ETHER  the  parol  (hall  demur  in  equity  in  cafe  of  a 
*  *     defcent  of  a  truft  to  an  infant  ?  See  Vera.  1 73.  in  pi.  167. 
Trin.  1683.     Creed  v.  Covile. 

a.  The  parol  (hall  not  demur'  in  prior  incumbrances,  nor  in 
truft  for  fates,  but  in  equities  of redemption  only '.  G.  Equ.  Rep.  66* 
Pafch.  7  Ann.  in  Cane. 

3.  Bill  by  a  bond  creditor  againft  the  heir  and  the  executor  of  the 
obligor  to  have  a  fatlsfaftion  of  a  debt  due  upon  the  bond  out  of  perfonal 
and  real  affets ;  the  heir  in/tfts  that  as  to  him  the  parol  ought  to  de- 
mur, for  that  he  is  an  infant,  and  the  bill  feeks  to  charge  his  in- 
heritance, which  came  to  him  by  defcent  from  the  obligor  j  the 
parol  fhall  demur  until  the  defendant  comes  to  his  full  age,  as 
well  in  this  court  as  at  law,  which  was  not  denied  by  Attorney 
General  counfel  pro  quer\  Ordered  that  the  caufe  fhould  ftand 
in  ftatu  quo  until  the  infant  heir  come  to  full  age ;  but  as  to  the 
other  defendant;  the  executor  decree  to  account  and  make  a  fatif- 
fadlion  out  of  perfonal  aflets  as  far  as  they  would  go.  Per  King 
C.     MS.  Rep.  Trin.  1 2  Geo.     Hazard  v.  Dixon. 

4.  Lands  are  given  to  A.  and  his  heirs  for  three  lives*  A.  dies  ; 
his  heir  does  not  take  by  difcent,  fo  as  to  have  his  age,  or  to 
make  the  parol  demur,  but  takes  as  Jpecial occupant ;  though  had  it 
been  in  the  cafe  of  lands  in  fee  defending  on  an  infant,  the  parol 
fhould  have  demurred  in  equity  as  well   as   at  law.     3  Wms.*s 

Rep.  368.  Trin  1735.  in  cafe  of  Chaplin  v.  Chaplin. 

for  more  of  Enfants  in  general,  fee  j3jje,  £f  1U09  (Buartldn^ 

IfJUCDtJCtf* JJ,  and  other  proper  title*, 
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(A)     Garnifhment. 
Of  the  Plaintiff  and  Garni/bee.  fo!77£! 

[Or  of  whom  it  fhall  be.] 

[r.  TF  zjlatute  be  acknowledged  to  a  dean  and  chapter,  and  deliver- 

JL  ed  to  B.  till  certain  conditions  performed,  though  this  B.  is 

one  of  the  chapter,  yet  if  the  conufor  brings  detinue  againft  him,  he 

may  fay  that  it  was  delivered  upon  condition,  and  garnifhment 

fballbe  granted  againft  the  dean  and  chapter.     13  H.  4.  8.] 

2.  In  detinue  of  a  writing,  the  defendant J aid  that  it  was  deliver-, 
edto  him  by  the  plaintiff  and  one  B.  who  is  dead,  upon  certain  condi- 
tion to  be  performed  to  deliver,  &c.  and  if  the  condition  be  perform- 
ed or  not  he  does  not  know,  and  prayed  garnifhment  P.  fon  and 
heir  of  B.  becaufe  the  charter  concerned  inheritance,  and  had  it  with- 
out averring  the  death  returned  by  the  flieriff,  viz.  upon  furmife  » 
quod  nota.     Br.  Garnifhee,  pi.  26.  cites  21  £.  3.  41. 

£•  If  the  defendant  confejfes  that  the  garnijbee  has  broke  the  condi- 
tion, this  fhall  not  prejudice  the  garnifhee.  Bn  Garnifhee,  pi.  33. 
cites  39  E.  3.  22. 

4.  In  detinue  of  goods,  the  defendant  f aid  that  they  were  delivered  to 
him  upon  condition,  that  if  A*  performed  certain  conditions  to  the  plain- 
tiff, that  they  ihould  be  delivered  to  A.  and  otherwife  to  the 
plaintiff,  and  prayed  garnifhment  to  A*  and  had  it,  notwithftanding 
that  A*  be  afiranger*,  and  had  no  writ  pending  thereof  Br,  Gar- 
Hilhee,  pi.  38.  cites  14  E.  4.  2.  t  TWtb 

'  the  plea  in 

Roll  feema 

(B)     How  it  is  to  be  •prayed.  J&£ 

•  •  [pleaded  J. 

[l.    J  N  detinue,  if  the  defendant  fays  it  was  delivered  by  the  plain-  Br.  Gar- 

■*   tiff  and  another  upon  certain  conditions,  &c.  this  is  good,  *{***»  *£ 
withoutjbewing  what  the  conditions  were.  3  H.  4.  1 8.  b.  adjudged.]  s.c.  and 

*  fays  the  rea- 

ion  feemt  to  be,  becaufe  the  defendant  and  one  of  the  parties  {hall  not  try  the  conditions  Ln  the  abfeact 
ff  the  other.     •>  *  <  »Fitah.  Garnifhee,  pi.  19.  cites  S.  C. 

2.  Aftion  of  detinue  of  a  bag  of  evidences,  and  of  a  charter  Jpe- 
ciai,  and  the  defendant  fai^,  that  they  came  to  bis  hands  as  executor, 
and  that  F.  had  entered  into  part  of  the  land,  and  prayed  garmjhmeni 
by  fcirt facias  againft  FM  and  per  Marten  he  (hall  not  have  fcire 

X I  facias 
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facias  but  where  he  confejfes  the  poffeffim  of  the  thing  demanded,  and 
makes  privity  of  the  bailment.     Quaere  inde ;  for  Cockyn  and  Mar* 
ten  held  that  fcire  facias  lay  well.    Br.  Garniflie,  pi.  i.  cites 
3  H.  6.  35. 


[4*°  ]   (C)    What  (hall  be  a  good  CountcrpUa  of  Garnifti- 

ment. 


r 


I,    TN  detinue  upon  a  delivery  to  redeliver',  if  the  defendant  fays  it 
-*    was  delivered  by  the  plaintiff  and  another,  &c.  it  is  a  good 


3r.  Gar* 

niflie,  ice. 

pb  (r.  citer  _ 

S.C.  &S.P.  counterplea  to  the  garniftiment  that  the  delivery  was  by  bunfelf  alone, 

******"?!£  akfaue  I**  tnat  lt  was  delivered  by  himv  and  the  other,  &c. 

garnifliee         3  H-  6*.  29.  b.} 

eanaot  plead 

fuch  plea,  becaufe  by  fuch  plea  he  varies  in  the  bailment  from  what  wai  pleaded  by  the  defendant. 

Br.  Garui-he,  &c.  pL'39.  cites  »oE,  4.  13. 

» 

2.  In  detinue  of  a  writing,  the  defendant  faid  that  it  was  bailed 
to  him  upon  condition  by  the  plaintiff  and  he  who  is  named  in  the  writ' 
ing,  and  prayed  gamijbment  againft  him,  and  he  had  another  writ 
againft  the  defendant  of  the  fame  writing  returnable  now,  and  was  it" 
mantled,  and  was  nonfuited,  and  yet  notwithftanding  the  nonfuit 
garnifliment  was  granted  againft  him.  Quod  nota.  Br.  Garnifhe, 
pi.  14.  cites  41  £.  3.  24. 

3.  In  detinue,  the  plaintiff  counted  of  a  bailment  by  J.  G.  to  the 
defendant  to  bail  to  the  plaintiff,  and  the  defendant  faid,  that  the  fame 
J.  G.'  had  brought  another  writ  of  detinue  againft  him  returnable  at 
the  fame  court,  and  counted  upon  a  bailment  made  by  him/effto  the  de- 
fendant to  rebail  to  him  ;  the  plaintiff faii,  that  it  was  bailed  to  the 

defendant  to  bail  to  him,  abfque  hoc  that  it  was  bailed  to  the  defendant 

upon  certain  conditions  performed  to  rebail  to  the  faid  J*  G.  modo  & 

forma,  &  alii  e  contra.  Br.  Enterpieader,  pi.  4.  cites  3  H.  6.  43. 

4.  Detinue  of  two  obligations,  one  in  which  he  was  bound  to  ST.  H4 
and  another  by  which  T.  H.  was  bound  to  him,  the  defendant  faid, 
that  they  were  delivered  upon  certain  condition,  &c.  and  prayed  garnifli- 
ment againft  T.  H.  and  had  it,  who  came  by  fcire  facias,  and 
faid  that  the  obligations  were  delivered  to  the  defendant  upon  condition 
that  if  the  plaintiff fand  to  the  arbitrement  of  A.  B.  of  all  aBions,  &c. 
and  this  award  performed  of  his  part,  that  then  every  one Jball  have  /?- 
very  of  his  own  obligation,  and  tf  the  one  fulfils  the  award  and  the 
other  breaks  it,  that  he  who  fulfils  it  Jball  have  livery  of  both  oblig** 
tions,  provided  always  that  the  faid  award  be  made  before  Eqfter  next, 
and  faid  that  the  arbitrator  did  not  make  any  award  before  Eqfter,  and 
prayed  livery  of  his  own  obligation.  Port,  upon  his  conufance  prayed 
livery  of  the  obligation  of  the  plaintiff,  and  had  it,  and  furtnet 
prayed  livery  of  the  other  obligation  •,  for  he  faid  that  the  obliga- 
tion was  delivered  upon  condition  to  ftand  to  the  arbitrement, 
&c.  as  above,  and  this  fulfilled  as  above  that  then  the  obligation 
fliould  be  delivered  as  above  generally,  and  faid  that  after  Eafief 
they  awarded  that  the  faid  -T.  H.Jbould  do  fuch  things^andfii^ 

1 2  wbatf 
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what,  which  art  not  Jane,  and  that  the  plaintiff  Jbould  dofuch  things 
andjbewed  what,  abfque  hoc  that  the  obligation  was  delivered  to  the 
defendant  upon  condition  tojiand  to  the  award  of  the  /aid  arbitrator' 
withfuch  provifo  as  above,  and  prayed  livery.  Markham  faid,  you 
ought  to  {hew  that  you  have  performed  the  award  of  your  part ; 
Newton  faid,  no  ;  but  Pafton  contra,  and  that  he  ought  to  {hew 
it,  for  it  is  {hewn  that  he  ought  to  perform  the  arbitrament. 
Port,  faid,  I  plead  fo  for  my  fpeed,  but  not  de  rigore  juris  only. 
Brooke  fays,  it  feems  that  he  (hall  {hew  it  de  rigore  juris,  and  the 
other  {hall  maintain  the  fame  imie,  alleging  the  condition  to 
be  performed  of  his  own  part.  Br.  Garniflie,  pi-  31.  cites 
21  H.  6.  52. 

5.  In  detinue  the  defendant  prayed  garnijbment,  and  had  it  [  421  J 
agmnjt  the  baron  and  feme,  which  was  challenged  inafmuch  as  itjball 
be  intended  of  the  livery  of  the  baron  only,  and  hejball  have  aclion,  and 
therefore  he  {hall  be  warned  only,  and  yet  well  here ;  for  the  one 
is  original  and  the  other  is  judicial,  and  there  is  a  diverjity  where 
two  are  warped  where  only  one  Jbould  be  warned,  and  where  one  is 
warned  alone  where  two  Jbould  be  warned.  Br.  Garniflie,  pi.  43. 
cites  8  £.  4.  15. 

(D)     Garnifhment. 
[What  Picas  the  Garnlfhee  may  plead.] 

fi-  T1  HE  garniftiee  fliall  not  plead  other  plea  but  conditions  per  form-  FJt*h*  Glf- 
x    «/.     20  H.  6.  29.  b.]  cite8  's5cf 

[2.  The  garnimee  {hall  not  fay  that  he  hath  performed  the  condition  Fit»h.  Gar- 
contained  in  the  obligation  for  which  the  writ  is  brought.  20  H.  6.  Jj^'/c9* 

29.  b/j  &S.  P.but 

*  he  maft  plead  that  the  condition  upon  which  the  obligation  was  delivered  is  performed. 

3.  Detinue  againft  an  abbot,  the  defendant  prayed  gamifhment 
againft  R.  by  reafon  of  delivery  upon  condition,  &c.  and  R.  came 
and  faid  upon  the  fcire  facias  that  the  abbot  is  depofed,  judgment  of 
the  writ  of  fcire  facias,  and  the  opinion  of  the  Court  wa6,  that  he  » 
{hall  not  plead  in  abatement  of  it,  quod  nota ;  for  per  Babb.  it  is 
his  own  writ,  and  by  him  he  {hall  not  plead  in  abatement  of  the 
writ  of  deliverance.     Br.  Garniflie,  pi.  4.  cites  3  H.  6.  4. 


(£)     What  Pleas  the  Garniihee  may  plead. 

[  1.  I  N  detinue,  the  defendant  fays  it  was  delivered  by  the  plaintiff  •  Fitih. 

*  and  B.  upon  condition,  and  prays  garnifhment.     B.  comes  ^"""Jj^ 
and  fays  that  he  JoleJy  delivered  it,  and  it  is  not  a  plea,  for  he  is  s.  c! 
warned  to  anfwer  whether  the  conditions  are  performed  or  not,  and.  tF|tlB* 
therefore  the  plea  varies.     12  E.  4.  13.  b.   Curia,    Dubitttur  #,  ?^3u^*ol 

3  H.  <S.  50.     j-  14  H.  6*  1 1. ]  -1—Br.En! 

[2.  The  terptedef.pL 
L  15.  citn 
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S.  c.  that  [2.  The  garnifhee  (hall  not  fay  they  were  delivered  upon  other 
comet 'and  cofu^^ons  t^an  *&'  defendant  hath  /aid,  for  the  garnifhment  is  only 
fays  that  it  to  know  whether  the  conditions  are  performed,  and  if  the  de- 
was  deliver-  fendant  hath  miftaken  the  conditions  he  fliall  be  charged  by  both, 
«t>nlhth«  anc*  *°  ^e  garnishee  at  no  mifchief.  %  40  E.  3.  1 1.  b.  3  H.  6.  50. 
piaindfffluU  II  21  H.  6.  35.  f  14  H.  6.  ii.  b.  Contra  43  £.  3.  28.  b.] 

recover  the 

writing  $  for  by  the  garnifhment  the  defendant  is  out  of  court,  and  cannot  rejoin  to  the  plea  of  the  gar. 

niihee.     Br.  Enterpleader,  pi.  15.  cites  14.  H.  6.  1 1  ♦  Br.  Charters  de  terre,  pi.  43.  cites  S.  C. 

S.  P.  Br.  Garniflie,  pi.  39.    cites  10  E.  4.  13. Br.  Enterpleder,  pi.  24*  cites  S.  C— 

S.  P.  for  if  he  mould  be  allowed  to  plead  ib,  the  plaintiff  mould  have  delivery  againft  the  defendant, 
and  yet  the  garnifhee  (hould  have  action  againft  the  defendant  •  alfo,  he  having  as  here  charged  bim- 
lelf  to  both.  Per  Pafton ;  and  by  him  the  garnishee  cannot  vary  from  the  condition  alleged  by  the  de- 
fendant ;  for  mould  he  do  fo,  the  plaintiff  ihould  have  delivery  as  above,  and  the  defendant  mail  be 
charged  by  his  folly ;  quod  Cockain  did  not  deny.  Br.  Garni  me,  ice*  pi.  6.  cites  3  H.  6.  50.^—. 
And  nota,  that  where  the  defendant  in  writ  of  detinue  admits  the  writ  and  the  count,  and  prays  garoin- 
meat,  the  garnishee  when  he  comes  mall  not  plead  in  abatement  of  the  writ  or  the  count  which  the  de- 
fendant has  admitted  5  euod  nota  per  Curiam.  Br.  Garni  me,  Arc.  pi.  6.  cites  S.  C— -He  (hall  not 
plead  to  the  writ,  nor  caft  proteelios  after  appearance.  Br.  Garniflie,  &c  pi.  9.  cites  ao  H.  6,  a£« 
by  Newton  and  Aflcew. 

J  Br.  Garnimment,  pi.  12.  cites  S.  C—  Fitzh.  Garnifhment,  pi.  28.  cites  S.  C. 

|  Br.  Garniflie,  Sec.  pi.  30.  cites  S.  C         Fitzh.  Garniflie,  pi.  16.  cites  S.  C. 

t][  Fitzh.  Garnimment,  pi.  7.  cites  S.  C— Br.  Enterpieder,  pi.  15.  cites  S.  C. 

•[422] 

I ■  ■-*■  ^      [3.  The  garnifiiee  cannot  plead  that  they  were  delivered  to  the 
M.  733.    defendant  and  ajhranger  not  named.     3  H.  4.  7.  b.j 

N.  B.  There  it  no  pi.  4.  in  Roll. 

Br.  Gar-  [  j.  But  vide  7  H.  6.  3,  4.  b.  40.  b.  that  the  defendant  fays,  that 

S.  27.  cites  **  was  delivered  upon  condition,  without  Jbewing  any  condition,  and 

7  H.  4.  34.  when  the  garni/bee  comes  htfballjhew  the  conditions,  and  the  plain- 

— Fitah.  tiff  may  fay  it  was  delivered  upon  other  conditions  in  certain,  andtro- 

^."cTtesS.c!  verfe  other  conditions  alleged.  J 

-^— In  detinue  the  gartrj/bee /hewed  two  conditions,  and  that  be  bad  performed  them,  end  demanded  de- 
Ivoery  \  the  plaintiff  /aid,  that  they  were  delivered  upon  tbofe  conditions  and  others,  which  the  gamiht* 
ha*  mi  performed,  abfque  hoc  that  tbofe  are  all,  Set.     Br.  Garniflie,  pi.  42.  cites  9  H.  6.  14. 

Fitch .  Gar-  [6.  In  detinue  upon  a  bailment  in  one  county,  the  defendant  fays 
nifliment,pl.  it  was  hailed  by  him  in  another,  &c.  the  garnifhee  cannot  traverfi 
S.C^Br.   *k  bailment  in  this  county,  for  it  is  admitted  by  the  defendant*     %i 

Garniflie,  "    H.  6.  3 5., adjudged.] 

Arc.  pi.  30. 

cites  22  H.  6.  36.  And  fee  pi.  2,  ».  fupra  in  the  notes. 

£7.  The  garnifiiee  (hall  not  plead  a  grant  of  the  plaintiff  by  deed 
after  the  delivery,  that  he  (hould  have  the  deed  upon  certain  condi- 
tions performed,  which  he  had  performed.     Contra  20  H.  6.  29.J 

Br.  Gar-  [8.  The  garnifhee  cannot  plead  an  accord  between  himfelf  and 

citaMoE.3!  the  plaintiff  after  the  delivery  to  do  other  things^  &c  without  writing, 

11.S.  P.— !  40  E.  3.  1 2, J 

Fitzh.  pi. 

*8,  cites  S.  C. 

t  Br.  Gar-  [p.  The  garnifhee  may  plead  the  releafe  of  the  plaintiff  after  the 
Sti8Cs?c!~  delivery  of  all  debts  and  claims,  and  bar  him.     -f  49  E.  3.  13.  b. 

Dubitatur, 


dubitatur,  39  E;  3.  23.  adjudged  bf  all  aaions  releafe.    Contra  »*•  o.r- 

f  20  H.  O.  28.  0.3  aiflte,pl.]2. 

_    _      ..  citeiS.C 

[10:  ,Thc  garnifliee  may  plead  a  releafe  of  the  plaintiff  made  to 
him.    3  H.  6.  18.] 

fii.  &hemaypJead  his  releafe  of all  aaions  perfonal after  the  tn  •}*?*„. 
conditions  broke.    Dubitatur,  14  H.  6.  1 1.]  J        ^  If^n 

[12.  But  not  fuch  releafe  made  of  a&ions  perfonal  before  the  d«doUi- 
tonditions  broke.     14  H.  c.  1  i.l  «"twy,  ** 

J  garnifliee 

fcafe  of  all  aatona  perfonal  mefne  between  the  delivery  and  the  releafe,  judgment  fi  a&io    «PJ?1«  kLu 
goo^  y  Markham  «d  Pafton  in  avoiding  circuity^ .Aion  j  for  «&^^iZ£^ 
in  this  a^ion*  and  (hou.d  after  he  barred  in  debt  upon  the  obligation.     But  by  Newton  and AfiL^L 
tra.  For  each  ii  after  again*  the  other,  and  one  ador  cannot  ptead  in  bar  aeainft  SK2h  a      I     • 

them  U|  nuke  tide  to*  the  writing,  and  either  of  ^mT^Tl2^  Br   ^^1°' 

S^£H*L a8,  tad  takca  noticc  that  u " not  adjttdgcd' but  ^ S  *•  i£&~ 

[13.  the  garnifliee  cannot  plead  that  the  writing  U  not  his  deed        *** 
generally  otfpecially,  for  though  it  be  an  efcrow,  yet  if  the  condi- 
tion be  performed  the  plaintiff  fhall  have  it.     o  H.  6.  cr    h 
11H.6.  6.]  y  " 

[14.  As  he  canhot  plead  that  he  was  under  age  at  the  making 
the  obligation,  for  this  is.  in  bar  of  the  thing.     1 1  H.  6.  1 1.] 

jJSj  D*!™*  hy  ^  uPon  bailment  in  indifferent  hands,  and  the  Br  Brief 
defendant  had  garnijbment  againjl  the  executors  of  the  other  party,  who  PL  '98-  * 
appeared  by  the  garnifhment,  and  the  plaintiff  fhewed  indenture  of  cit?,S' C' 
the  bailment,  in  which  it  appeared  that  the  plaintiff  and  R.  wete  that  the'  e,- 
migedtn  the  writings  demanded,  by  which  the  garnijhee  pleaded  it  ««*«  cams' 
tothecounterplea,  becaufe  R.  is  not  named,  by  which  his  releafe  nun  ^  ¥Vhw 
dtfc barge  all  the  aaions,  and  by  this  the  plaintiff  took  nothing  by  »3te «,. 
"*£  wnf>  <luod  nota-    But  A6£f  is  rather  by  the  confeffion  of  the  plain-  **«*«"* 
tiff  than  by  the  plea.     Br.  Garnifhe,  pi.  32.  cites  24  E.  2.  2/  ?lZtD'  w,1° 

*       •*  ~         •>     **r'  is  aiu-e,  not 

judgment  of  the  writ ;  and  it  was  doubted  if  any  other  garnifliment  mould  iffiie    and  ^Tf *■    ■« 

fcewed  indenture  of  the  bailment,  Ac Thel.  Dig.  ,09.  lib.  ,,    cap.    a    f  ?    ^  ^T* 

34  £.  3-  5-  H-  S.  C  and  Hill.  12  H.  4.  18.  '  *  3       p   I2'  f-  *'  tltc4  PaJca- 

16.  Detinue  of  a  writing  of  aftatufe  merchant,  the  defendant 
prayed  garnifhment  and  had  it,  and  at  the  day  the  garnijhee  came 
and  the  defendant  made  default,  and  the  plaintiff  prayed  diflrefs  to  de- 
liver to  him  the  writing,  and  the  garni/bee  to  him  likewife,  and  yet 
fccaufe  the  plaintiff  had  counted  before  of  garnifhment  to  deliver  upon 
condition,  therefore  by  award  they  enterpleaded  before  any  livery 
and  thereupon  the  garni/bee  pleaded  releafe  of  the  plaintiff  of  all  ac- 
tions made  mefne  between  the  making  of  the  writing  and  the  livery 
and  yet  becaufe  the  detinue  is  determined  thereby,    therefor* 
the  plaintiff  was  barred  by  award,  and  this  is  good  to  avoid  cir- 
cuity of  adJon.  Br.  Charters  deTerre,  pi.  39.  cites  39  B,  3.  22, 

1 7.  In  detinue  the  defendant  prayed  gamifljment,  becaufe  the  writ- 
ing was  delivered  to  him  upon  certain  condition,  &c.  and  fhewed  whatM 
and  had,  it,  and  the  garnj/bee  fhewed  another  condition ;  there  per 
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Thorp  the  plaintiff  (hall  recover  and  the  garnishee  is  at  no  mis- 
chief j  for  he  may  have  another  writ  againft  the  defendant,  and 
recover  againft  him  by  his  pleading  of  the  falfe  condition.  Br* 
Garnifhe,  pi.  u.  cites  40  E.  3.  u. 

1 8.  Detinue  of  a  writing,  the  defendant  alleged  delivery  to  him 
upon  condition,  and  prayed  garnifhment  and  had  it,  and  the  gar- 
ni/bee confeffed  the  condition,  but  /aid,  tint  accord  was  made  between 
them  that  be  Jbould  niake  eftate  of  the  manor  of  D.fbr  life  the  re* 
nudnder  to  the  plaintiff,  and  that  the  plaintiff  Jbould  be  there,  and 
then  the  deed  Jbould  be  delivered  to  hint,  and  laid  that  he  was  always 
ready  and  the  plaintiff  did  not  come,  and  prayed  livery  of  the  writ- 
ing, and  becaufe  it  was  accorded  in  another  matter  than  the  condi- 
tion pleaded  by  the  defendant,  and  be  did  notfbew  writing  of  this 
accord,  and  alfo  he.  might  have  made  the  eftate  the  remainder 
to  the  plaintiff  though  the  plaintiff  did  not  come,  therefore  the 
plaintiff  recovered  by  award;  for  he  did  not  fay  in  the  negative 
that  if  the  plaintiff  did  not  come  that  tto  eftate  Jbould  be  made.  Br. 
Garniihe,  pi.  12.  cites  40  E.  3.  11. 

19.  In  detinue  of  an  obligation,  the  defendant  faid  that  it  was  de- 
livered hy  the  plaintiff  and  T.  B.  upon  certain  conditions,  and  be  did 
not  know  if  the  conditions  were  performed  or  not,  atid  prayed  garnifb- 

[  424  ]  ment  againfl  T.  £.  who  came  upon  the  fcire  facias,  and  faid,  that 
it  appeared  by  the  obligation  that  he  and  three  others  were  bound  wfcf 
are  not  warned;  judgment  if  he  fliall  anfwer;  et  non  allocatur; 
for  it  may  be  that  the  garni/bee  otily  fealed  and  delivered  the  deed,  and 
the  othe,r  three  not,  and  therefore  he  was  awarded  to  anfwer.  Br. 
Garnifhe,  pi.  16.  cites  49  £•  3.  13. 

20.  Garnilhee  pleaded  releafe  made  to  him  by  the  plaintiff  after  the 
obligation  of  all  debts,  trefpaffes,  and  claims,  and  the  beft  opinion  was 
that  it  is  no  plea  ;  for  nothing  is  demanded  againft  him  in  this  affion, 
hut  againft  the  defendant,  and  the  obligor  cannot  be  damnified  in  this 
aclion,  a6  he  {hall  be  in  debt,  and  therefore  it  is  a  good  plea  in 
debt  upon  an  obligation,  but  not  in  this  garnifhment,  et  adjonu- 
tur,  &c.  Br.  Garnifhe,  pi.  1 6.  cites  49  E.  3. 1 3*  and  by  20  H.  6. 28. 
every  one  is  a&or  againft  the  other,  therefore  no  plea,  and  lee 
39  E.  3.  thereof. 

21.  Garnifhee  pleaded  in  abatement  of  the  writ  that  the  bailment 
was  made  to  the  defendant,  and  to  atiother  not  named,  &C  Quaere. 
Thel.  Dig.  199.  lib.  13.  cap.  ia.  f.  2.  cites  Mich.  3  H.  4.  5. 

22.  In  detinue  the  garnifhee  came  and  pleaded  to  the  writ  becaufe 
the  bailment  was  by  two,  and  the  one  alone  brought  the  aclion,  and 
though  garnifhee  cannot  plead  to  the  writ  which  the  defendant  has 
affirmed,  and  to  which  he  is  a  (hanger,  yet  becaufe  it  is  apparent, 
therefore  per  Cur.  bothfhall  bring  the  aclion  in  common  by  tie  opi- 
nion of  the  Court,  and  this  as  amicus  curiae.  Br.  Garnifhe, 
ph  22.  cites  12  H.  4.  18. 

Thd.  Dig.  23.  «ln  detinue  of  an  obligation  the  defendant  faidy,  that  it  was  de- 
aco.  Ub.i  3.  liveredto  him  by  the  plaintiff  and  one  Hillibrond,  upon  certain  conSUsa 
VL^hX  t0  he  performed,  to  deliver  to  the  plaintiff,  but  if  not  then  to  thedefend- 
38.  S.  C.  ant,  and  he  did  not  know  if  the  conditions  are  performed,  &c.  and 
prayed  a  fcire.  facias  againft  HUliDrand  to  warn  Jiim>  and  had  it, 

and 
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Arid  the  garnifhee  came  Md  faid  that  where  the  fare  facias  is  Hil/U 
irondius,  bis  name  is  Hillibrondus,  judgment  of  the  writ.  Strange 
faid,  be  is  obliged  fo  me  in  an  obligation  by  the  name  of  Hillibrondsus  $ 
judgment,  &c.  and  the  opinion  of  the  Court  was,  that  the  gar- 
nifhee  (hall  not  have  the  plea.  Bn  Garnifhe,  pi.  2.  cites 
3H.6.  37. 

44.  In  detinue  the  defendant  prayed  gamifhment  upon  condi-  TheL  Dig. 
tion  to  deliver,  See.  by  which  upon  the  fcire  facias  returned  the  ^9°*Iib- ,J* 
garnijhee  came  and  pleaded  that  the  plaintiff  is  excommunicated;  cites  S.C 
judgment  if  he  fhall  be  ahfwered  5  and  per.Cur.  he  (hall  have  the 
plea,  and  is  party  well  enough  before  that  ne  has  made  title  to  the 
writing;  for  judgment  of  the  damages  (hall  be  given  againft  him, 
by  which  the  plaintiff  Jbe  wed  letters  of  abfolution  pending  the  writ  / 
Weftbury  demanded  judgment  of  the  writ  becaufe  he  Was  once 
difabled  pending  the  writ,  et  non  allocatur.    Br.  Garnifhe,  pi.  3. 
cites  3  H.  6. 40. 

25.  Where  writ  is  brought  againjl  an  abbot,  garnijhee  cannot  fay  Soch  plea 
that  the  abbot  is  depofed  in  abatement  of  the  fcire  facias*     Thel.  '■ not  8°°* 
Dig*  199.  lib.  13.  cap,  12.  fk  3.  cites  3  H.  6.  4i>  +££* 

of  the  fci. 
fa.  or  of  the  original*    Thel.  Dig>  186.  lib,  is.  cap,  17.  f.  9.  cites  S»C* 

16.  Detinui  by  a  feme  file  where  the  count  was  that  the  bailment  ^ 

was  made  by  the  plaintiff,  the  garnifhee  was  not  received  to  fay  that 
(the  feme  was  covert  with  fuch  a  one  at  the  time  of  the  bailment  in  abate- 
ment of  the  writ  or  count.  Thel.  Dig*  200,  lib*  13.  cap.  12.  f.  3* 
cites  3  H.  6.  51. 

27.  In  detinue  the  defendant  prayed  garnijhment  by  delivery  of  the  Thd\Dfa* 
writings  upon  condition^  and  had  it  j  the  plaintiff  counted  of  delivery  capwi.'/i* 
it  D.  in  Middlefex^  and  the  garni/bee  faid  that  at  another  time  the  cite*  Pafch.* 
plaintiff  brought  fucb a  writ  Againjl  the  defendant,  and  fuppofij  the  2  **•  6'  3*# 
bailment  at  C*  in  London^  judgment  of  the  writ  fuppofing  it  111  Mid-  r  *2-  \ 
dlefex.     Babb.  [bid  him]  anfwer,  tor  the  defendant  has  admitted   * 

the  writ  good,  therefore  you  fhall  not  abate  it.  Br.  Garnifhe, 
pi.  27.  cites  7  H.  6*  34. 

28.  The  garnishee  lhall  not  pleady*^  Latin  to  the  writ  as  party,  s.  P.  And 
tut  as  amicus  curiae.     Br*  Garnifhe,  pi.  42.  cites  .0  H.  6.  to.        fo  of  n,attef 

*  °*  apparent  in 

the  cqunt,  but  no  foreign  matter.     Thel.  Dig.  aoo.  lib.  13.  cap.  iz.  f.  5.  cites  S.  C. 

I9.  In  attaint  it  was  agreed  arguendo  that  garnifbee fhall  net 
plead  to  the  writ  of  detinue  to  abate  it,  but  in  a  thing  apparent  as 
amicus  curia,  and  not  foreign  matter,  and  he  Jball  have  oyer  of  the 
declaration,  but  the  plaintiff  Jball  not  declare  de  novo  againjl  him  ; 
but  per  Babb.  if  he  comes  at  the  firjl  day  he  fhall  have  oyer  of  the 
declaration,  but  if  he  comes  by  the  exigent,  not*  Br.  Garnifhe, 
pi.  8.  cites  9  H.  6.  38  &  39. 

30.  In  detinue  if  the  defendant  prays  gamifhment  becaufe  the  obli- 
gation in  demand  was  delivered  to  him  and  one  C.  upon  certain  condi- 
Hens,  &c.  and  the  garnijhee  comes  2nd  fays  that  he  alone  delivered 
the  obligation,  the  plaintiff  Jball  recover  the  writing  ;  for  now  they 
do  not  agree  in  the  livery,  tyd  the  defendant  is  out  of  court  by 
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the  garnifhment,  and  cannot  reply  of  rejoin  to  the  plea  of  tht 
garnifhee ;  quod  nota.  And  if  the  defendant  fajs  falfely  it  is  hi* 
folly,  and  if  the  garnifliee  fays  falfely  this  is  his  folly.  Br.  Char- 
ters de  Terrc,  pi.  43.  cites  14  H.  6.  11. 

31.  Scire  facias  iffued  againft  the  feme  and  another  as  executors  of 
fuch  a  one  5  the  feme /aid  thatjhe  was  covert  with  fuch  a  one  who  is 
in  full  life,  &c.  Thel.  Dig.  200.  lib.  13.  cap.  12.  f.  6.  cites 
Hill  21  H.  6.  29.    Quaere. 

32.  Per  Newton,  where  defendant  alleges  the  delivery  to  be  by  the 
plaintiff  and  J.  N.  upon  certain  conditions ,  and  does  natfbew  what  in 
certain,  there  the  garnifhee  may  vary  from  thofe  conditions;  but 
where  the  defendantTfyr  that  the  bailment  was  made  by  the  plaintiff 
and  J.  N.  upon  condition  by  the  plaintiff  alleged)  and  prays  garaiffc- 
ment,  there  the  garnifhee  cannot  vary  from  the  conditions  alleged  by 
.the  plaintiff;  and  fo  to  the  place,  where  the  defendant  fays  that 
the  day,  year  and  place  in  the  declaration,  the  plaintiff  and  J.  N. 

..•  bailed  upon  certain  condition,  and  prays  garnifhment,  there  the 

'  garnifhee  cannot  vary  from  the  place,  and  this  affirmed  to  be  the 

entry  per  Brown  prothonotary ;  by  which  it  was  agreed,  that  the 
plaintiff  recover  againft  the  defendant  his  chattels,  and  his  da- 
mages againft  the  garnifliee,  and  14  H.  6.  11.  agrees  with  New- 
ton.    Br.  Garnifhe,  pi.  30.  cites  21  H.  6.  35. 

33.  In  detinue  the  garnifhee  /hall  plead  recovery  of  the  writings  in 
demand,  in  aclion  of  detinue  againft  the  defendant  and  the  plaintiff  be* 

fore  the  bailiffs  of  D.  in  D.  upon  fuch  an  aclion ,  where  the  bailiffs  of 
D.  had  conufance  of  the  plea,  and  a  good  plea.  Square,  if  the  de- 
fendant {hall  not  be  charged  again,  becaufe  he  has  not  denied  the 
detinue  now  ?  and  rf  the  recovery  be  good,  by  reafon  that  the  fhe- 
riff  in  jufticies  granted  this  conufance  to  the  bailiffs  i  Br.  Gar- 
nifhe, pi.  46.  cites  34  H.  6. 47. 

34.  In  detinue  the  defendant  prayed  garnifhment  and  hadjt,  and 
came  the  garni/bee,  mdjaid  that  at  another  time  he  brought  fuch  an 
aclion  by  juflicies  before  the  fheriff,  where  the  defendant  bad  gar- 
nijbment  oj  the  now  plaintiff  who  made  default,  and  this  garni/bee 
there  recovered  the  thing  in  demand  agaitift  the  now  defendant,  and 
prayed  thereof  livery,  and  it  was  in  doubt  if  the  defendant  fhall 
have  charged  himfelf  to  the  plaintiff  now  by  his  folly,  becaufe  he 

r  -2(5  n  had  not  pleaded  the  fame  recovery  in  bar.  Quaere ;  for  it  feems 
that  as  long  as  execution  is  not  made  a  man  fhalF  repair  to  his  new 
original,  and  then  fhall  plead  de  novo,  quaere,  for  now  the  defend- 
ant had  notice  that  the  judgment  was  given  againft  himfelf,  nota. 
Br.  Detinue,  pi.  n.  cites  34  H.  6.  47. 

35.  In  detinue  of  charters  the  defendant  prayed  garnifhment 
agaitift  J.  N.  and  had  it,  and  the  garni/bee  came  and  fold  that 
J.  P.  gave  the  land  to  the  feme  now  plaintiff  and  herfrft  baron,  and 
to  the  heirs  of  the  baron,  and  the  baron  died  without  ijfue,  and  the  gar- 
nifhee is  heir  to  him,  and  the  donor  delivered  the  evidences  to  the  baron 
in  falvation  of  his  inheritance,  after  whofe  death  his  feme  got  the  evi- 
dences and  took  another  baron  now  plaintiff,  who  aliened  in  fee  and  de- 
livered the  evidences  to  the  defendant,  and  the  garni/bee  as  cofin  and 
heir  ofthefrft  baron,  and  fhewed  how  cofin  entered  for  alienation 
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to  his  difinheritafyce,  and  fo  it  belonged  to  him  to  have  the  evi- 
dences, &c.  And  per  Laken,  the  feme  (hall  have  the  charters 
for  term  of  her  life,  but  Littleton  contra,  and  that  by  the  alienation 
they  belonged  to  the  heir ;  Laken  faid,  no,  Sir,  for  we  cannot 
have  cui  in  vita  after  the  death  of  the  fecond  baron  ;  but  Little- 
ton faid,  yet  we  may  have  them  during  the  life  of  the  fecond  ba» 
ron ;  but  by  him  in  this  cafe,  becaufe  the  eftate  was  made  to  her 
and  her  firft  baron,  and  to  the  heirs  of  the  baron  without  deed, 
and  the  ancient  charters  delivered  to  the  baron  alone  in  falvation 
of  his  inheritance,  the  feme  can  have  none  of  them.  Contra  of 
the  deed  of  the  fame  eftate,  though  it  had  been  delivered  to  the 
baron  alone ;  for  all  that  touches  his  eftate  fhe  ihall  have,  and  np 
jnore.    Br.  Charters  de  Terre,  pi.  n.  cites  34  H.  6.  1. 

39.  The  garnijbment  iffued  againft  baron  and  feme  upon  furmife 
that  both  xuere  parties  to  the  bailment,  and  the  baron  came  2nd  prayed 
judgment  of  the  writ  of  fcire  facias  brought  againft  him  and  his 
feme,  &c,  Yet  he  was  put  to  artfwer,  but  with  a  faving  to  them 
Thel.  Dig.  200.  lib.  13,  cap.  12.  f.  8.  cites  Mich*  8  £.  4.  16, 

40.  The  garnifhee  {hall  plead  outlawry  in  the  plaintiff.     Thel* 
Dig.  200*  lib.  13.  cap.  12.  f.  7.  cites  11  £.4.  14. 

(E,  2)     Writ,  Procefs,  &c.  in  Garnifliment,  againft 

whom. 

I.  IN  detinue  the  defendant  prayed  garnifhment  againft  the  banon 
-*  and  feme,  and  had  it,  and  the  baron  returned  dead,  and  a 
new  garnifhment  iflued  againft  the  feme,  quod  nota.     Br.  Gar* 
nifhment,  pi.  15.  cites  44  E.  3.  33,  34. 

2.  Obligation  was  delivered  upon  condition,  viz.  if  the  obligor  plain* 
tiff  pay  20  /. to  J*  K*  that  the  deedfball  be  delivered  to  him,  or  other- 
wife  to  deliver  it  to  'the  obligee;  and  the  obligee  brought  a&ion  of  de- 
tinue, and  the  defendant  prayed  garnifhment  againft  J.  K.  to  fay  why 
he  did  not  receive  the  money,  and  the  plaintiff  to  have  delivery  of  the 
deed,  and  had  it,  and  the  Jheriff returned  nihil,  and  at  the  alias  he 
returned  that  J.  K.  was  dead,  dv  which  garnifhment  iffued  againfl 
the  heir  and  executors,  and  the  Jheriff  returned  that  he  had  neither 
heir  or  executors,  and  that  the  bijbop  of  D,  adminiftered  becaufe  he 
died  inteftate,  by  which  procefs  iffued  againft  the  bijhop,  who  came  by 
attorney,  who  received  the  20  /.  upon  condition,  that  is  to  fay,  if  hip 
mafter  ought  to  have  them  to  retain  them,  and  otherwife  re-deli- 
ver them  to  the  Court,  and  found  thereof  furety.     Br.  Garnifhe, 
pi.  44.  cites  48  E.  3*  30* 

3.  Condition  of  the  delivery  of  a  deed  is  to  deliver  it  to  the  maker,    [  427  J 
if  he  by  reafonable  garnijhment  levy  a  fine  to  the  obligee,  15  Pafch.  &c. 

and  tie  obligee  fued  writ  of  covenant  to  levy  the  fine,  and  the  Jheriff 
returned  the  obligor  fumtnoned,  this  is  not  fufficient  garnifliment  5 
for  he  ought  to  be  warned  by  the  party  himfelf.  Br.  Conditions, 
pi.  39.  cites  1 1  H.  4.  1 8. 

4.  In  detinue  of  charters  the  defendant  prayed  garnifhment 
againft  J.  N.  and  had  it,  and  four  fcire  facias* s9  and  all  returned 
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nihil,  and  the  plaintiff  prayed  delivery  of  the  writing  \  Hank,  fai<fa 
you  cannot ;  for  he  ought  to  be  warned,  and  it  was  faid  to  him 
by  the  Court,  that  hefue  till  he  be  warned,  quod  nota.  Br.  Gar- 
nifhe, pi.  21.  cites  12  H.  4.  9. 

5.  In  detinue  the  defendant  prayed  garnijbment  againft  two,  and" 
the  one  was  dead,  by  which  new  garnijbment  iflued  aga'mft  him  wh</ 
was  alive,  without  procefs  agatnft  the  executors  of  the  other  who 
was  dead.     Br.  Garnifhe,  pi.  23.  cites  12  H.  4.  23. 

6.  In  detinue  of  two  writings  the  defendant  prayed  garmfoment 
agatnft  two,  and  had  it,  and  the  fcire  facias  returned  that  the  one 
was  warned  and  the  other  dead,  and  the  fcire  facias  was  abated  as 
it  feems ;  for  it  was  awarded  that  he  ihould  fue  a  new  fcire  facias^ 
and  it  does  not  appear  if  againft  the  executors  only,  or  againft  the 
one,  and  the  executors  of  the  other.  But  by  19  H.  6.  32.  the 
we  had  idem  dies,  and  a  new  fcire  facias  againft  the  other*  Br.  Gar- 
nifhe, pi.  24.  cites  14  H.  4.  1. 

7.  JJy  the  death  of  garni/bee,  the  writ  fliall  not  abate,  but  re* 
fummons  Jball  iffue  againft  the  defendant,  and  fcire  facias  againft  the 
executors  of  the  garni/bee.     Br.  Garnifhe,  pi.  7.  cites  9  H.  6.  36. 

8.  In  detinue  of  an  obligation  the  defendant  faid,  that  it  was  de~ 
liver ed  /<>  him  by  the  plaintiff  and  one  £  upon  certain  condition,  &c 
and  becaufe  C  is  dead  prayed  garnishment  againft  his  executors, 
and  had  it,  and  it  does  not  appear  if  they  were  named  or  not ;  it . 
feems  they  were  not.     Br.  Garniflie,  pi.  34.  cites  14  H.  6.  11. 

9.  In  detinue  the  defendant  prayed  garnijbment  againft  two, 
and  fcire  facias  iflued,  and  the  fheriff  returned  the  one  warned  and 
the  other  dead,  by  which  iflued  fcire  facias  againft  the  executors  of 
the  deceafed,  and  idem  dies  to  the  other  who  was  returned  warned. 
Per  Markham,  by  the  death  of  the  one  the  firft  fcire  facias  was 
abated,  therefore  the  new  fcire  facias  ought  to  have  been  award-* 
ed  againft  the  one,  and  the  executors  of  the  other ;  but  Newton 
and  tot.  Cur.  was  againft  him,  and  that  it  was  well  as  above,  quo4 
nota.     Br.  Garnifhe,  pi.  29.  cites  19  H.  6. 9. 

faid  there, 

Chat  the  contrary  thereof  wis  adjudged  anno  24.  Ibid. 

10.  If  the  fheriff  returns  the  garnifhee  warned,  and  does  not  fay 
ty  tales,  &c.  probo's  et  legales  homines,  yet  this  is  good  if  thegar- 

>  nifhee  appears  ;  contra  if  the  garnifhee  make*  default.  Br.  Gar* 

*     pifhc,  pi.  45.  cites  33  H.  6.  31. 

1 1 .  In  detinue  the  defendant  Jbewed  that  the  writing  was  deliver* 
ed  by  the  plaintiff  and  J.  N.  and  prayed  garnijbment  againft  him  in 
the  county  of  E.  which  was  returned  nihil,  and  alias  iffued,  and  re- 
turned as  above,  by  which  he  prayed  garnijbment  in  the  county  ofN. 
upon  furmife  of  affets  there,  and  had  it.     Br.  Garnifhe,   pi.  36* 

tites  6E.  4.  11, 

*  >  •  •  •    • 

IQ 


And  fach  a 
cafe  the 
fame  year, 
fol.  55. 
where  he 
who  was 
warned  was 
Compelled 
to  anfwer, 
quod  nota, 
and  quane  j 
.  for  it  was 
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(F)     Garnifhment. 
Judgment. 

f  I.   T  F  the  garni/bee  comes  at  the  day>  and  tha  plaintiff  and  defend*  S.  P.  and 

*  <£***  »wi<r  default,  the  garnifhee  (hall  recover.  40  E.  3.  39.3  ^jjjfc^ 

ant  were  in  mlfcricordia.  Br.  Garnifhe,  &c.  pi.  13.  cites  40  £.  3.  29.  and  fo  are  ail  the  editions, 
but  it  feema  it  ihoald  be  as  here  io  Roll,  40  £.  3.  39.  and  there  the  Year-book  fays,  et  fie  vide  & 
nota,  Sec. '  Mich.  39  E.  3.  fol.  29.  the  garnifliee  cannot  have  judgment  to  recover  by  the  default  of  the 
defen4anc. Fitzh.  Garni  fhe,  pi.  29.  cites  S.  C. 

[2.  If  there  be  an  enterpleader  in  ravifhment  of  ward,  he  chat  is  Fitch.  Oar- 
not  party  to  tie  writ  may  plead  the  releafe  of  the  plaintiff .  20  H.  6.  29.]  niAetpLae> 

[3.  If  the  garni/bee  be  returned  warned,  and  does  not  appear,  no  Clte,s,c# 
damage/  (hall  be  recovered.     20  E.  4.  .13,  b,] 

(G)     In  what  A £1  ions. 

[it   TF  one  brings  detinue  upon  a  bailment,  and  the  other  upon  a  tro-  Br.  Enter- 

*  ver,  there  fhall  be  an  enterpleader.     39  H.  6.  36.  b.]         Pledcr»  **• 

S.  C.  Fitzh."  Enterpleder,  pi.  9.  cites  S.  C. In  this  cafe,  and  fo  if  the  defendant  ia 

charged  with  a  feveral  bailment  by  each  of  the  plaintiffs,  there  they  ought  to  have  feveral  a&ions.  RolL 
Rep.  130.  and  fays,  that  according  to  this  are  19  H.  6.  3.  9  H.  6.  17.  17  H.  6.  22.  and  39  H.  6. 
36.  but  the  reporter  aJds  a  remark,  that  39  H.  6.  is  adjudged  contra  as  to  the  trover. 

2.  If  A.  brings  quare  impedit  againjl  B.  of  the  advowfon  of  C.  and 
J?,  brings  fuch  a  writ  againjl  A.  there  if  A.  will  aver  that  thefecond 
quare  impedit  is  brought  of  the  fame  avoidance  as  thejirft  is  brought, 
then  they  (hall  enterplead  upon  the  writ  of  elder  date,  and  other- 
wife  not,     Br.  Enterpleder,  pi.  26.  cites  19  H.  6.  68. 

3.  In  writ  of  ward  and  account  garnifhment  does  not  lie,  but  if 
two  feveral  writs  of  ward  are  brought  there  lies  enterpleader,  and 
in  debt  garnifhment  does  not  lie.  Br.  Garmfhe,  pi.  38.  cites 
14  E.  4.  2. 

4.  If  garni/bee  will  bring  detinue  againjl  the  defendant,  then  the  Br.  Gar- 
plaintiff  in  the  Hrft  adion  and  he  (hall  enterplead  j  quod  uota.  Br.  ^sP.c3.9" 
Enterpleder,  pi,  24.  cites  20  E.  4.  13. 

(H)     For  what  Caufes. 
[Or  the  Rcafon  of  Enterpleader.] 

[1.  'TTHE  caufe  of  enterpleader  is^r  that  the  defendant  fhall  not  Fitah.  En- 
*    be  charged  to  two  fever  ally  where  m  default  is  in  him.  g1^"' g" 
39  H.  6.  36.  b.] 

K  k  4  2.  In 
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2,  In  detinue  of  charters  againft  one,  the  defendant  eannpt  bav* 
fcire  facias  to  warn  a  f ranger  to  fee  if  be  can  make  title,  if  be  does  net 
confefs  the  poffeffon  of  the  charters  demanded  and  make  privity  of  hail* 
ment,  contra  13 abb.  and  Cockayne/  therefore  quaere  ;  and  per  Mar- 
ten, they  may  open  the  bag,  contra  Babb.  and  Cockayne.  Br.  En- 
tcrpleder,  pi.  3.  cites  3  H.  6.  35. 

3.  But  it  feems  there,  that  no  enterpleader  can  be  unlefs  both  the 
parties  bavefeveral  aclions  pending.     Ibid. 


(I)     Upon  what  Delivery. 


s.c  &S.P.  [1.  tj  NTERPLEADER  (hall  be  upon  a  joint  delivery  orfeveraL 

otedRoiJ.  E-   3jH.  6,  36.  b.] 

Rip.  130* 


'7ei7^?  (K)    At  what  Time  it  (hall  be  made. 

Jnczh.  En-     [?•  JF  the  goods  [the  writs']  are  not  returned  at  one  time,  but  one 
^rpleder,  pi.  *  declared  the  lafl  term,  and  the  defendant  imparled,  and  now 

j,,m«S.C.  Qg  6tjjer  brings  an  acljon,  yet  they  fhall  enterplead.  39  H.£.  36.  b,] 

(L)     In  what  Cafes  there  fhall  be  an  Enterpleader. 

1 

Fjr*h.  En-    [l.   IF  two  bring  fever al  detinues  againfl  J,  S.fer  the  fame  thing, 
v.  pJtder,  pi.    •    "    *   if  the  defendant  will  acknowledge  the.  action  of  one  without  a 
h!'c! l-       prayer  of  enterpleader,  they  lhall  not  enterplead  upon  the  requeft 
of  the  other,  for  the  enterpleader  is  given  for  the  fecurity  of  the  de- 
fendant, that  he  be  not  twice  charged,  and  he  hath  waived  that  be- 
nefit.    18  £.  3.  22.  b.]  s    ' 

2.  Though  the  garhifl*ee  cannot  vary  in  the  bailment  from  the 
plea  of  the  defendant,  a,s  to  fey  that  the  delivery  was  by  him.  alone, 
where  defendant  had  pjea4ed  that  it  was  by  the  garnishee  and  the 
plaintiff,  yet  he  may  have  writ  of  detinue  againfl  the  defendant  alfo, 
$nd  there  th$  plaintiff  and  he  (hall  enterplead.  Br.  Garnifhe; 
&c.  pi.  39,  cites  20  E,  4.  13, 

3.  Where  the  garnijhee  comet,  ar*4  the  $efcna\ant  males  default* 
yet  hone  of  them  (hall  have  "delivery  of  the  writing,  but  (hall  en- 
terplead.    Br.  Garnifhe;  pi.  33.  cites  39  "E.  3.  22. 

4.  Detinue  of  twq  obligations ^  the  defetidatif  Jpid,  that  M.  had 
another  writ  againfl  him  of  the  fame  obligations  returnable  the  fame 
day,  which  two  p/aintifts  delivered  to  hint  the  writings  upon  condition, 
&c.  and  he  is  ready  to  render  to  whom  the  Court  (hall  award, 
and  the  plaintiffs  appeared,  and  were  awarded  to  enterplead.  Br. 
JEnterpleder,  pi.  8.  cites  12  ft.  4.  18. 

5.  But  if  the  writs  had  been  returned  at  divero  day*,  another  pro* 
<cefs  fhould  have  been  awarded.     Ibid. 

C  43°  ]         ^  If feveral  pracipe  quod  reddats  are  brought  againfl  one  tenant, 
T  ! ,     .    they  (hall  not  enterplead  though  damages  are  to  be  recovered,  bu< 
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when  one  has  recovered \  the  tenant  is  dif charged  againfi  the  others.  Br, 
Entcrpledcr,  pi.  4.  cites  3.H.^6.  43. 

7.  Jf  em  be  found  heir  to  the  tenant  of  the  king  in  one  county,  and 
another  found  heir  in  another  county,  there  they  (hall  interplead  be- 
fore any  of  them  fljall  have  livery.  Br.  Enterpleder,  pi.  5.  cite$ 
9  H.  6.  17. 

8.  Where  they  do  not  agree  in  bailment,  they  (hall  not  enter- 
plead  ;  for  here  is  no  privity ,  and  if  the  defendant  fays  falfeiy  it  is 
his  folly,  and  if  the  gamifhee  fays  falfeiy  it  is  his  folly.  .Br.  En- 
terpleder, pi.  15.  cites  14  H.  6.  11. 

9.  If  /  Bail  deeds  which  concern  the  land  of  my  fecond  feme,Ho  reiail 
fo  me  or  my  heirs,  and  die,  and  my  heir  by  myfirfifeme  brings  detinue^ 
and  the  heir  by  the  fecond feme  Hkewife,  they  (hall  enterplead.  Per 
Fortefcue,  quod  Curia  cpneeflit.  Br.  Enterpleder,  pJ.vn.  cites 
19  H.  6.  3, 4. 19. 

10.  It  was  agreed  arguendo,  that  if  diem  clauftt  extremum  iffues, 
and  one  is  found  heir,  and  a  melius  inquirendum  iffues,  and  another  is 

found  heir,  and  both  come  into  the  Chancery  and  pray  livery,  they 
there  (hall  enterplead  before  either  of  them  (hall  have  livery*  Br. 
Enterpleder,  pi.  6.  cites  35  H.  6.  19. 

1 1.  Detinue  of  a  chefi  with  charters,  the  defendant  faid at  the  dif- 
trefs  that  it  came  to  him  as  executor,  and  that  J*  N.  had  brought  fuch 
a  writ  againfi  him  of  the  fame  chefi  and  charters  in  the  fame  county* 
returnable  at  the  fame  day  that  the  diftrefs  in  the  other  was  returned, 
and  brought  the  chefi  ihto  court,  and  prayed  that  he  might  enterplead, 
and  they  were  awarded  to  enterplead  upon  the  eldejl  writ,  and  not 
upon  the  original  returned  now.  Br.  Enterpleder,  pi.  7.  cites 
37  H.  6.  23.  &  33  H.  6.  25. 

I2~  And -per  Cur.  if  the  writs  had  been  in  divers  counties,  or  re- 
turnable at  divers  days,  they  cannot  enterplead,  but  the  writs  (hall 
be  awarded  returnable  at  one  and  the  fame  day,  and  then  they 
lhall  enterplead.     Ibid. 

13.  But  if  they  vary  in  declaration,  as  the  one  declares  of  a  chefi 
fealed,  and  the  other  of  a  chefi,  and  fbews  what  is  in  the  chefi,  they 
Jhall  not  enterplead.    Ibid. 

14.  But  it  was  faid,  that  38  H.  6.  two  writs  were  brought  in 
two  counties,  and  each  declared  by  invention,  and  they  were  awarded 
to  enterplead.     Ibid. 

15.  interpleader  (hall  not  be  granted  untefs  defendant  alleges  that 
both  parties  demand  one  and  the  fame  thing,  Br.  Enterpleder,  pi.  22. 
cites  8  E.  4.  6.  by  all  the  juftices.  ' 

1 6.  Traverfe,  two  offices  were,  by  the  om  it  was  found  general 
tail  and  a  daughter  heir,  and  by  the  other  fpecial  tail  and  the  daugh- 
ter traverfedi  for  the  other  claimed  as  cofin  and  heir  male.  Per  Conif- 
bie,  where  two  claim  by  one  and  the  fame  ancefior  they  ought  to  en* 
fcerplead.     Br.  Enterpleder,  pi.  16.  cites  21  H.  7.  35. 

1 7.  And  per  Palmes,  where  one.  is  found  heir  and  within  age,  and 
another  is  found  heir  to  this  fame  and  of  full  age,  they  (hall  enter- 
plead ;  for  it  is  to  one  anceftor,  and  by  one  title.     Ibid. 

18.  Contra  where  they  claim  by  fever al  titles  as  here,  to  which 
p  revel  and  Contfby  agreed.    Ibid.  / 
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(M)     In  what  Cafes  for  a  Collateral  Rcfpc8% 

•  Agunft      [i.  T  F  two  bring  *  feveral  detinues,  they  fliall  not  enterplead,  if 

fame^fon  tlxcir  wriU  be  mt  rcturna*1'  at  on*  **&  the  fame  day, 

Br?Eme£*  9  **•  $•  l8'  Curia,] 

pleder,  pi.  m 

c.  cites  9  H.  6.  X7« 

[2.  If  two  bring  feveral  detinues,  and  the  defendant  prays  that 
they  may  enterplead,  they  may  enterpleadif  they  are  prefent  in  proper 
per/on.     17  E,  3.  70.  b.]  \ 

[3.  But  not  jfthey  or  any  of  them  are  not  prefent  in  proper  per* 
fon.     17  E.  3.  70,  b.]  1 

[4.  But  a  writ  Jball  ijjue  to  warn  them  to  come  in  proper  per/on 
at  a  day.     17  E.  3.  70.  b.]  * 

Pitoh.  En-  [5.  If feveral perjons  bring  feveral  writs  of  right  of  wordy  return* 
terpkder,  ane  ai  the  fame  day,  and  the  defendant  pleads,  &c.  and  prats  that 
fiiu!  ^eT  ^c7  ma7  enterplead,  yet  they  fhall  not  enterplead  without  filing  a 
3.  5. — if  fcire  facias  againft  them,  to  whom  the  plea  is  not  pleaded*  to  'be  in 
ZZ!jtngJf~  courtat  a  certain  day.     30  E,  3.  4.  b,  adjudged.] 

of  ward  agairfl  one  and  the  fame  defendant,  there  upon  the  matter  (hewn  inform  by  the  defendant  then) 
the  plaintiff*  Jhall  enterplead  the  one  with  the  other.    JJr.  Enterpleder,  pi.  27.  cites  24  £•  3. 

6.  If  feveral  writs  of  detinue  [are  brought],  and  the  one  declares 
of  bailment  in  the  county  of  M,  and  the  other  in  the  county  of  D.  there 
they  (hall  not  be  compelled  to  enterplead,  but  the  defendant  Jball 
anfwer  to  both ;  for  it  is  in  feveral  counties,  and  was  of  a  box  of 
charters.     Br.  Enterpleder,  pi.  14.  cites  14  H.  6.  2. 

7.  If  two  bring  feveral  a&ions  of  detinue  of  a  boxfealed  with  certain 
charters,  the  one  of  bailment  in  one  county,  and  the  other  of  bailment 
in  another  county,  yet  if  the  defendant  prays  it  they  (hall  enterplead 
as  well  as  if  both  a&ions  were  in  one  and  the  fame  county ;  for 
the  bailment  is  not  material,  but  the  detinue.  Br,  Enterpleder,  pi,  19, 
cites  5  E.  4.  25. 

(N)    In  what  Cafes' 
Privity  upon  A&ions* 

[1.  f  F  two  bring  feveral  detinues  of  charters,  and  the  one  counto 
*  of  a  bailment  to  re-deliver,  and  the  other  demands  them  by 
title  to  tie  land,  they  fhall  not  enterplead,  becaufe  there  is  not  any 
privity  of  bailment  between  them,  and  the  defendant  is  not 
chargeable  to  him  who  makes  title  to  the  land  but  for  the  land, 
but  to  the  other  for  the  bailment,  and  if  be  re-delivers  to  Ins  bailer, 

be 
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it  It  not  charitable  to  the  other,  and  fo  be  is  at  no  mifchlcf.  *  Br.  Eater, 
♦  19  H.  6.  3.  contra  f  H.  6.  17.3  £»• * 


$•  C— — Fitah.  Enterpleder,  pi.  7.  cites  S.  C. Br.  Traverfe  per,  &c.  pi.  68.  citet  19  H.  6.  3. 19, 

•J-  Br.  Enterpleder,  pi.  5.  cites  S.  C.     ■       Fitah.  Entcrpledcr,  pi.  5.  cites  S.  C. 

[2*  In  a  detinue  one  plaintiff  demands  a  bag  of  charters,  and   [  432  1 
another  plaintiff  demands  certain  charters  in  the  bag,  as  belonging 
to  him,  againft  an  executor,  becaufe  they  were   in  his  hands, 
but  not  upon  any  bailment,  quaere  whether  they  (hall  enterplead, 
3  H-  6.  36.] 

[3.  If  one  brings  detinue  againft  B.  and  counts  upon  a  delivery  to  B  F»t*h.Eo, 
re-deliver  to  him,  and  anotber  brings  detinue  againft  him  alfo,  and  j^^^ee* 

counts  fo  alfo,  and  if  here  be  not  any  privity  of  bailment  between  s.'c! 

them,  yet  they  [ball  enterplead  to  avoid  the  double  charge  of  the  de-  Br*  Enter- 

fendant,  and  alio  becaufe  the  Court  cannot  know  to  whom  to  deliver  JjteTs/c?" 
the  deed  if  both  recover.     ||  3  H.  6.  44.  Curia,  for  perhaps  the  de-  ibid. 

f aidant  found  it.    Dubitatur,  1 1  H.  6. 19.  b.J  £•  £-f** 

4.  19.  Br*  Traverfe  per,  &c.  pi.  68.  cites  19  H.  6.  3.  49. 

[4.  [And]  upon  fuch  feveral  detinues,  if  the  defendant  fays  that  r-  ■*—  "1 
he  found  it,  and  traverfe  t  the  bailment,  they  (hall  enterplead,  for    Fol#  735- 
then  he  is  chargeable  as  well  to  the  one  as  to  the  other.    §  7  H.  6\  \  „  \    ~J 

22.    H  19  H.  6.  3.      Cuna.]  terpleder, 

pi.  9.  s.  p. 
[without  any  mention  of  the  traverfe]  where  the  two  writs  were  returnable  the  fame  day,  cites  ^.'C* 
■  Fitah.  Enterpleder,  pi.  3.  cites  S.  C. 

f  Br.  Enterpleder,  pi.  11.  cites  19  H.  6.  3,  4.  19.— — Fitzh.  Entcrpledcr,  pi.  7.  cites  S.  C* 
■  ■  Br.  Traverfe  per,  4rc  pL  68*  cites  S.  C. 

[5.  So  if  he  fays  ihzt'they  delivered  it  jointly,  abfque  ^  that  they  Br«  Enter- 
delivered  it  as  they  have  counted.     10  H.  6.  3.  b.]  *£**?  P,# 

79  H.  6.  3,  4.  19.— Fitah.  Entcrplcdcr,  pi.  7.  cites  S*  C— Br.  Traverfe  per,  &c.  pi.  68.  cites  S.C* 

[6.  But  it  is  otherwife  if  he  does  not  traverfe  the  bailment,  for  if  **  Fitah. 
there  was  a  bailment  he  is  chargeable  only  to  the  bailor,  and  may  EnterPle^er» 
plead  in  bar  againft  the  others  ##  7  H.  6.  22.  ff  19  H.  6.]  *.' £"-*** 

"ft  Fitzh. 
Enterpleder,  pi.  7.  cites  S.  C. Br.  Enterpleder,  pi.  n.  cites  S.  C. 

[7.  If  two  detinues  are  fever  ally  brought  againft  an  executor,  be-  Br.  Enter- 
caufe  of  his  poffeffion,  they  (hall  enterplead,  becaufe  he  is  not  Jjedcr,f51*!* 
mote  chargeable  to  one  than  the  other.     9  H.  6.  18.]  ?7,  |#  p*  * 

£8.  So  for  the  fame  reafon,  if  they  are  brought  againft  a  man  who  Br.  Emer- 
fbund  the  thing  demanded,  they  {hall  enterplead.  9  H.  6.  18.  J         P.lcdcr»  pk5* 

cues  9  H.  6. 
17*  S.  P. 

£9.  In  detinue,  if  they  count  of  feveral  bailments,  the  defendant  Fitah.  En* 

fnay  fay  it  came  to  his  hands  as  executor,  abfque  hoc  that  he  had  terPiedef» 

*  it  of  their  delivery,  and  then  the  plaintiffs  ihall  interplead.  Lei*"" 
I?  Hr  <*•  30 

[10.  If 
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•S.  P.  a-        [10.  If  two  bring  feveral writs  of  ward  againft  me  at  tht  fami 
Car?  and     ^°h  ^Y  ^a^  interplead,  *  3  H.  6.  44.  t  9  H.  6.  x  7.  b.  Curia* 

jet  there  if    J  J9  H.  6.   3.  b.J 

ao  privity 

Vy  which  they  ihould  enterplead.    Br.  Enterpledcr,  pi.  4.  cites  3  H.  6.  43.  S.  P.  [withoae 

any  mention  of  the  feveral  writs  being  brought  at  the  lame  day.]     Br.  Enterpledcr,  pj.  5.  tit* 

j  H  6.  43,  44. 

+  Br,  Enterpledcr,  pi.  5.  cites  S.  C. 

J  Fiteh.  $atcrpleder,  pi.  7.  cites  S.  C 

[11.  But  otherwifo  if  they  bring  ravijhment  of  ward.  9  H.  5. 
[4333    18.  b.] 

It  was  a-  ,  [i2t  Iq  detinue,  if  the  plaintiff  counts  of  a  delivery  to  re-deliver, 
3>atdie*de'  *^e  defendant  Jball  not  have  a  fcire  facias  againft  any  other  but  him 
fcadant  in'  that  was  privy  to  the  delivery.     3  H.  6.  44.] 

writ  of  de- 

tunic  (hall  not  have  a  fci.  fa.  to  warn  a  Granger  witbmt  alleging  privity  of  hailntnt.    Br.  GaraiaVe| 

*c  pi.  5.  ckct  S.  C  »  gr.  Enterpledcr,  pi.  4.  S.  P.  cites  3  H.  6.  43.  . 

Br.  Eater*         [13.  If  two  bring  feveral  writs  of  detinue,  and  each  counts 

•fafer,  pi.  iipon  a  Jefoery  at  feveral  places  in  the  fame  county  to  re-deliver,  if 

L'c.  a^d  *&*  defendant  fays  the  delivery  was  by  the  plaintiff?,  upon  condi- 

that  the  fcire  twnf  and  dots  not  acknowledge  whether  the  condition  is  performed, 

wd*  for'*  ^ey  ^^  cntcrPlca(*s  becaufe  the  defendant  cannot  traverfe  the  place 

sum  conftat  of  the  delivery,  this  being  in  the  fame  county.    8  H.  6.  30.  b, 

jodidatiter  adjudged.  1 

whether  the         J      *       J 

two  adions  are  of  one  awl  the  fame  writing  til  both  hate  counted.  ■  .Fitah.  Enterpledcr, 

■L  4.  cites  S.  C« 

t 

|  Br*  En*  [14.  But  it  had  been  otherwife  ^deliveries  had  been  in  feveral 
ic^dtea^  counttes>  f°r  t^lcre  *c  defendant  might  havp  traverfed  the  place, 
S.C D8H.  6.  31.    $  14H.  6.  2.] 

Fitah.  En- 

tuplcder,  pl.4.  cites  S.  C.        9  $  Br.  Enterpledcr,  pi.  14.  cites  S.  C,  ' 

[15.  If  one  brings  detinue,  and  counts  of  a  delivery  by  him* 

f elf  and  one  J,  S.  in  equal  bands,  upon  condition,  &c.  if  7.  S.  briny 

detinue  alfq  againft:  the  fame  defendant,  and  counts  of  a  delivery 

by  himfelf  alone,    they   fliall   not   enterplead  upon  this  matter. 

14  H.  6.  11.  b.  Quaere.} 

16.  Detinue  of  charters  by  one  who  counted  by  title  to  the  land  as 
heir,  and  J.  N.  brought  fuch  a  writ  again/l  the  defendant  returnable  the 
fame  day,  and  counted  upon  bailment  made  to  the  defendant,  and  the 
defendant  brought  the  charters  into  court,  and  faid  that  he  was  ready 
to  deliver  them  to  whom  the  Court  ihould  award,  and  prayed 
that  the  parties  enterplead,  and  the  opinion  of  Babb.  Fulthorp, 
and  Martyn  was,  that  they  ihould  enterplead,  but  Pafton  contra, 
becaufe  tne  one  counted  upon  bailment,  and  this  is  the  folly  of 
the  defendant ;  and  Brown  Clerk  faid,  that  3  H.  6.  they  enter- 
pleaded,  where  the  one  counted  as  heir,  and  the  other  upon  bail* 
ment ;  for  it  may  be,  that  at  the  time  of  the  bailment  the  defendant  did 
not  know  If  the  title.    Br.  Enterpleder,  pi.  5,  cites  y  II.  6.  17. 

17.  And 
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17.  And  there  it  i*as  agreed,  that  be  who  finds  a  deeds  and  ah 
executor /ball  not  be  charged  but  only  to  him  who  right  has  ;  contra  upon 
feveral  bailments  ;  for  there  is  folly  in  the  defendant.     Ibid. 

18.  Where  a  man  is  to  bring  a  party  into  court  by  garniihment, 
he  ought  to  make  privity  of  the  bailment,  viz.  that  it  was  bailed 
by  both  upon  condition,  &c.  and  pray  fcire  facias  againft  the  other* 
Br.  Enterpleader,  pi.  5.  cites  9  H.  6.  17. 

(O)     At  what  Time  it  (hall  be*  C  434  3 

£l«  TN  feveral  writs  of  ward  by  divers  againft  one  man,  if  they  « 

•*  pray  that  they  may  enterplead,  though  all  the  writs  of  the 
plaintiffs  are  returnable  at  one  day,  and  fo  they  have  day,  all  to  this 
day,  yet  procefs  fiall  iffue  to  warn  them,  and  they  fbatl  not  interplead 
before  garnifbmenU     30  E*  3.  5.  b.] 

a.  In  detinue,  the  defendant  prayed  garnifbment,  and  had  it,  and 
fcire  facias,  &c.  and  at  the  day  another  man  brought  another  writ  of 
detinue  returnable  the  fame  day,  and  all  appeared,  and  the  defendant 
prayed  that  they  might  enterplead,  and  per  Littleton  and  Choke  they 
cannot ;  for  the  defendant  is  out  of  court  to  pray  it  by  reafon  of  the 
prayer  of  the  firft  garnifhment  >  quart.  Br.  Enterpleder,  pi.  23. 
cites  11  E.  4.  ii. 

3,  If  A.  be  found  heir  to  B.  by  one  office  of  land  held  of  the  ting  in 
capite,  and  C.  is  found  heir  to  him  litewife  to  the  fame  land  by  another 
office,  and  both  are  within  age,  there  they  have  no  remedy  but  to  - 
itay  till  full  age,  and  then  they  {hall  enterplead.    Br.  Enterpleder, 
pi.  28.  cites  1  H.  7.  14. 

(P)     Upon  what  Writ  it  fhall  be. 

[i.  'T'HEenterpleader  (hall  be  upon  the  original.     22  E.  4.  49.] 
**         [2.  If  two  bring  feveral  detinues,  the  enterpleader 
(hall  be  upon  the  original  of  the  eldeft  date,  if  the  pther  hath  not 
counted  upon  his  original.] 

[3.  So  it  fhall  be,  though  he  that  is  plaintiff  in  the  original  of  #Br-  ***- 
iateft  date  had  firft  counted.  *  3  H.  6.  20.  f  19  H.  6.  4.  b.  Curia,  ^d^s.c.- 
%  39  H.  6.  37.  b.    |1  12  H.  4*  18.]  — Fiteb/ 

Enterpleder, 
pi.  i*  cites  S.  C.  And  in  fuch  cafe  there  is  no  mifchlef ;  for  he  who  brings  the  fecond  writ 

flull  have  every  advantage  wliich  he  might  have  hdd  in  his  own  proper  writ  in  which  he  was  plaintiff. 
Br.  Enterpleder,  pi-  26.  cites  19  ft.  6.  68. 

•f  Br.  Enterpleder,  pi.  11.  cites  19  H.  6.  3,  4.  19.  * 

%  Br.  Enterpleder,  pi.  17.  cities  39  H.  6.  36.  S.  F. 

J  Br.  Enterpleder,  pi.  8.  cites  S.  C.  f 

£4.  [Buf]  if  the  writs  are  of  one  and  the  fame  date,  he  that  firft  F»t*h.  D«- 
comes  and  demands  an  anfwer,  or  counts,  fhall  be  plaintiff,  and  ^c§f  c.4* 
the  enterpleader  (hall  be  upon  his  original.     19  H.  6.  4.  b.J 

[S.  Or 
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FTt*h.  Dc        [£.  Or  othcrwife   he  (hall  be  plaintiff  whom  the  Court  jbau 

da*  s?  c.4"  €$£">  *n  ^uc^  cak  where  ^c  ^to  are  °f  onc  afid  the  fame  date* 
19  H.  6.  4.  b.]  „ 

6.  Upon  enterpleader  he  who  has  the  writ  of  elder  date,  firfl 
counts  againft  the  other,  and  the  other  (hall  defend,  and^fo  they 
did.     Br.  Enterpleder,  pi.  n.  cites  19  H.  6.  3,4.  19. 

7.  He  who  has  writ  of  younger  date  {hall  anfwer  to  the  other 
who  has  writ  of   elder  date.    Br.  Enterpleder,   pi.  17.  cites 

[435  3    39 H-6-  3<*- 
*.aii  the  g.  Three  feveraf  writs  of  detinue  of  charters  were  brought  againft 

Br^are*  °f  me  ana*  t^e/ame  man^  an(*  wcre  awarded  to  enterplead  at  the  prayer 
(plaintiff),  of  the  #  defendant  upon  the  matter  (hewn,  and  the  evidence  ten* 
bucit  mould  dered,  and  they  enterpleaded  to  the  writ  of  eider  date,  and  fo  they 
ant^aiid*fb  enterpleaded,  every  one  againft  the  other  feverally,  and  the  bar 
is  the  Year-  of  the  one  is  his  title  againft  the  plaintiff,  and  the  other,  and  fo 
to**  three  iffues.    Br.  Enterpleder,  pi.  20.  cites  4  E.  4.  9. 

* 

(  Q^)     Upon  an  Enterpleader,  who  Jhall  keep  the 

Thing  demanded. 


£ 


I      IN  ancient  time  the  thing  demanded  ought  to  remain  in  court. 

*    12  H.  4.   6.3 
+  Br.  Gar-        [*•  ^ut  now  ^c  x^c  *8>  *ha*  ^e  defendant  Jhall  keep  it  till  it  be 

cifhc,pi22.  tried,  and  not  the  Court,    f  12  H.  4.  39  H.  6.  38.3 

cites  12H* 
4.  6.  S.  C. 

[3.  In  feveral  rights  of  ward,  if  the  parties  are  awarded  to  entei* 
plead,  they  may  pray  that  the  defendant  find  fureties  to  keep  the 
infant,  and  to  have  him  in  court  at  a  day,  and  it  (hall  be  granted* 
30  E.  3.  5.  b.] 

[4.  But  the  plaintiffs Jhall not  find fureties  not  to  tale  the  ward  in 

the  mean  time.     30  E.  3.  5.  b»] 

Fiteh.  Gar-       [5-  Pending  the  writ  for  the  thing,    the  defendant  cannot  de* 

niihe,pi.2i.  liver  it  to  any  party  without  award  of  the  Court.     12  H.  4.  6.  b» 

citeaS.C.     Curia#]  <    .  .  '       ■  .  . 

[6.  If  the  defendant  prays  garnijhment,  and  the  garni/bee  comes 

and  pleads  againft  the  plaintiff,  the  defendant  cannot  after  deliver 

the  writing  to  the  plaintiff.     39  E.  3.  23.] 

*  7.  Ward  by  the  king  againft  E.  who  J aid  thatjke  did  not  claim  any 

thing  but  by  caufe  of  nurture,  and  that  H*  6*.  had  brought  fuch  a  writ 

againft  her,  and  that  the  infant  is  here  ready  at  the  bar,  as  he  ought 

upon  this  plea,  ready  to  deliver  to  whom,  &c.  and  therefore  day  was 

given  to  a  certain  day  to  enterplead,  &c.  and  at  the  day  they  both 

appeared,  and  prayed  mat  the  infant  might  be  delivered  to  them  in 

common  quofque,  &c.  et  non  allocatur ;  for  it  is  not  forma  juris* 

Br.  Enterpleader,  pi.  12.  cites  24  E.  3.  38.  65. 

8.  In  detinue  the  defendant  prayed  garnifhment  againft  D.  and 

had  it,  and  at  the  day  the  garnifhee  came,  and  tho>  defendant  made 

default^  and  neither  the  plaintiff  nor  the  garnifhee  could  have  livery 

J  before 
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before  they  bad  enterpkaded,  quod  nota,  by  which  the  garni/bee  barred 
tie  plaintiff  by  his  releafe  of  anions.  Br.  Enterpleder,  pi.  13. 
cites  39  E.  3.  22. 

(R)  Pleader  by  the  Defendant  after  an  Enterpleader.    [  436  3 

[And  to  what  Purpofes  the  Defendant  (hall  be  faid  to 

be  in  Court  or  not.] 

ft.    TT7*HEN  the  defendant  bath  prayed  garnifbment  be  is  tut  of  ™*a  he 
tr    <„*  ,„  pkad  a*,  pl«.     i2H.4-6.fe.]  .J*^ 

4*4  bit  froctft  •£**$  tht  gMmtfim.    Br.  Canujbc,  &c.  pL  ao.  cites  S.  C. 

[2.  But  he  hath  a  day  in  court  to  deliver  the  writing  to  whom  Br.  Gtr- 
*fc  Court fbalt  award  it.     12  H.  4.  6.  b.]  S^fX* 

s.'c.' 

[3.  The  defendant  //  wf  demandable  before  judgment  given, 
but  then  he  is,  becaufe  he  is  to  deliver  the  thing  demanded* 
12  H.  4.  7.  b.} 

£4.  After  the  garnijhee  comes  in,  and  pleads  agbinft  tbt  plaintiff, 
the  defendant  cannot  fay  the  conditions  are  broke  on  the  port  of  the 
garni/bee,  and  fo  the  plaintiff  ought  to  have  judgment.  39  E.  3.  23* 
Curia.] 

5.  In  detinue  of  an  obligation,  defendant  faid  that  it  was  delivered 
to  him  by  the  plaintiff  and  one  M.  to  bold  till  certain  conditions  were 
performed,  and  then  to  deliver  to  the  plaintiff  \  and  prayed  fcire  facias 
againft  M.  to  enterplead,  and  brought  the  writing  into  court,  which 
was  not  fealed,  and  faid  that  he  is  ready  to  deliver  it  to  whom  the 
Court  Jbould  award,  &c.  and  by  the  opinion  of  the  Court,  becaufe 
it  it  not  fealed,  tjie  parties  cannot  enterplead  upon  it  *,  for  it  is  not 
fuch  a  deed  as  the  plaintiff*  demands,  and  if  the  plaintiff  fhall 
grant  it,  he  fhall  not  recover  other  deed ;  quaere  inde ;  and  fo  fee 
that  upon  fuch  demand  of  enterpleader,  the  deed  ought  to  be 
brought  into  court ;  nota.  Br.  Enterpleder,  pi.  1.  cites  2  H.  6.  16. 

6.  Two  perfons  brought  feveral  writs  of  detinue  againft  the  de- 
fendant of  a  charter,  the  one  conveyed  as  heir  to  the  brother,  and 
the  other  as  heir  to  thefifler  ;  the  defendant  faid,  that  no  fuch  brother, 
and  fo  to  ifTue.     Br.  Enterpleder,  pi.  2.  cites  3  H.  6.  20. 

7.  In  detinue  of  an  obligation  the  defendant  prayed  garnijhment, 
andjbewed  the  writing  ;  the  plaintiff  faid  that  the  writing  which  the 
defendant  fhewed  is  only  an  efcrowe  without  feal,  and  not  the  obligation 
which  be  demanded^  and  the  defendant  faid  that  it  is  the  fame  obli- 
gation which  was  bailed  to  him.  And  per  Marten,  if  the  garni  fo- 
ment (hall  be  granted  upon  efcrowe,  the  plaintiff  by  this  accepts 
it  to  be  the  deed  which  he  demands,  quaere ;  for  the  defendant  here 
confeffed  the  detinue  of  the  obligation  implicative.  Br.  G  arwflie,  pi.  40* 
cites  2  H.  6.  1 6. 
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(S)     Judgment. 

{[  r.  I F  an  enterpkader  be  prayed  by  the  defendant  between  the  plaintiff 
*  and  T*  S.  upon  the  count  of  the  plaintiff,  which  fuppofes  it  td 
ht  delivered  to  him  or  T.  S.  upon  condition,  and  the  plaintiff  and  T.S. 
appear  at  the  return,  and  the  defendant  makes  default,  yet  they 
/nail  enterplead,  and  the  plaintiff  Jball  not  have  judgment.  39 
E.  3.  22.  b.  becaufe  the  plaintiff  himfelf  hath  fuppofed  it  to  be 
upon  condition.] 

[ak    If  two  bring  ^feveral  detinues  for  one  thing,    and   the  de* 

fendant  prays  that  they  enterplead,  and  delivers  the  thing  to  the  Court, 

and  before  the  award  of  the  enterpkader  one  difcontinues  bis  fiat,  the 

other  (hall  not  have  judgment  tp  recover,  becaufe  they  were  not 

awarded  to  enterplead.     1 1  H.  6.  19.  b.] 

[3.  But  otherways  it  had  been  if  he  bad  difcontinued  his  fuit  after 

the  enterpkader  awarded.     11  H.  6.  19.  b.] 

•  Fitefc.  [4,  If  a  recovery  be  had  upon  an  enterpleader,  judgment  fhall  be 

pi!  fTcltcs    g*ven  to  trecover  the  thing  demanded  again/1  the  defendant,  and  not 

S.  C. againft  the  garni/bee.   *  3  H.  6.  i8«  +  7  H.  6.  45.    30  E.  3.  6.  b. 

JEST  ■4H«hL3 

pi.  28.  cites  S.  C— S.  P.    Br.  Detinue,  pi.  47.  cites  1  £.  5.  3*  Br.  Charters  de  Tent; 

pi.  5.  cites  9  H.  6.  36.  Br.  Garni flie,  &c.  pi.  7.  cites  S.  C.  So  upon  judgment  given  for 

the  plaintiff  upon  a  demurrer  inlaw.     Br.  Garni  {he,  &c.  pi.  10.  cites  17  H.  6.  2, 

[5.    So  the  garnifhee  fhall   recover    it    againff  the  defendant* 
3  H.  6.  40.  b.  J 


[S.  2]     [Damages.] 

In  detinue  [6.  If  the  defendant  prays  garnifhment  to  know*  whether  the  con* 

of  writing*  ditions  are  performed,  and  the  garni/bee  comes  and  fays  nothing,  yet 

the'gar^  the  plaintiff  mall  not  recover  any  damages  againft  the  defendant, 

ni/hee  has  becaufe  he  was  not  bound  to  deliver  it  till  very  notice  of  the  per- 

pleaded,  if  formance  of  the  condition.     9  H.  6.  39.  b.1 

the  plaintiff J  y  Jy       J  * 

recovers  the  judgment  of  the  writings  it  fhall  be  againft  the  defendant,  and  of  the  damages  againft  the 

garnishee,     Br.  Detinue,  pi.  9.  cites  33  H.  6.  27. 

r  »-*»-    \       [7.  If  the  garni/bee  comes  the  firfl  day,  and  cannot  deny  the  con* 

Foi.  737.    ditions   to  be   broke,  or   makes  default,  the  plaintiff  (hall  not  rc- 

*    ~~\     _r  cover  any  damage  againft  him,  becaufe  he  hath  not  delayed  him, 

tffioffwri-  which  is  the  caufe  that  damages  are  given  againft  a  garnifhee.- 

tings,  where   8  H.  6.    II.] 

the  defend- 

ont  prayed garnijbment,  and  thefcire  facias  ferved  againft  the  garni/bee,  and  ht  made  default,  there  the 

plaintiff  recovered  againft   the  defendant,    but   no  damages.     Br.   Detinue  de   biena,   pi.   15.  cites 

21  H.  6.  35. S.  P.  and  per  Afcuc,  where  the  gam ;jhee  appears  and  the  plaintiff  makes  default \ 

the  garni/hce  (hall  recover  again  it  the  plain  rift  his  damage-,,  ad  quod  non  fuit  refponfum.  Br.  Da* 
mages,  pi.  73.  cites  21  H.  6.  3;,  36.— -If  he  comes  and  lays  nothing  the  plaintiff  tfuU  iccovci  the 
willing  detained,  but  without  damages*    Br.  DiXna^??,  pi,  90.  cites  36  H.  61  a6. 
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[5ft.  If  two  bring  detintu  *  againft  another,  and  they  interpleads  •  By  fcwal 
be  that  recovers  (hall  recover  damages  againft  the  other.    8  H.  6.  5.  SJ^lJ1* 

<£  *1«  6*    1 8.  J  pi.  10.  citet 

9H.  6*  18. 
1  Br.  Damages,  pi.  68.  citet  8  H.  6.  4,  5.  S.  P.  accordingly,  becaufe  each  is  a&or  againft  the 

other  $  per  Strange. 

[9.  If  the  garni/bee  pleads  with  the  plaintiff,  and  it  is  found  t  Fitf  &• 

C£jw/?  i/jw  iy  verdicl,  the  plaintiff  iliall  recover  damages  againft  S*™'^[^ 

him.    49  E*  3.  13.  b.    7  H.  6.  45.  b.    8  H.  6.  5.    ioH.6.  8.b.  s. c.-~. 

f  ao  H.  6.  29.  b.]  s.  p.  Br» 

1  ^       J  Garni  (he, 

ph  47.  cites  r  £•  5.  3.  Judgment  uaM  be  of  the  thing  detained  againft  the  defendant,  and 

of  the  damages  againft  (he  garnishee.     Br.  Detinue  de  Bien&,ljjL  47.  cites  1  E,  5.  3. Br.  Char- 

ten  de  Terre,  pi.  5.  cites  9  H.  6.  36.  Br.  Garniilie,  sc.  pi.  7.  cites  S.  C.  ■■■  S.  P.  but 

the  body  of  the  garnilhce  ihail  not  be  put  in  execution  became  he  was  not  party  t:>  tbe  firft  writ,  quod 
nota,  but  it  (hall  be  of  goods  or  chattel*  or  land.     Ibid.  pi.  28.  ci.es  7  H.  6.  45.  .Br.  Executions, 

pL  49.  cites  S.  C. 

[10.  The  fame  law   if  he   plead  with  the   plaintiff,  and   it  iFitxh. 
be  adjudged  againft  him   by  the  Court.      49    E*  3-  C'30    3-  *>•  R"^ 
J  3  H.  6.  18.]  s.  c 

Plaintiff 


[11.  &  if  it  be  adjudged  againft  him  upon  default.  ||  8  H.  6.  5.  Br.  g*t- 
Jfcrf  the  garniihee,  if  it  pafs  with  him,  Jhalt  not  recover  damages  fJ^^J 
againft  the  defendant*     Contra,  3  H.  6.  40.  b.J  49  E.  3. 4. 

that  the 
garniihee  was  warned  and  made  default,  and  the  plaintiff  recovered  the  writings,  but  no  damages  againft 
the  garniihee,  nor  againft  the  defendant. 

I  Br.  Damages,  pi.  68.  cites  S.  C.  for  by  the  interpleader  of  the  garniihee  the  defendant  is  wholly 
excuftd  of  damages,  and  the  garniihee  has  taken  matter  on  himfelf. 

[1 2.  [£uf]  if  the  inqtteft  pafs^/Jr  the  garni/bee,  hefball  recover  S  Br.  Da- 
damages  againft  the  plaintiff.  J  8  H.  6.  5,  13  H.  4.  Damage,  *£?"'£* 
•F- 131.    9  H.  6,  39.  H  20  H.  6.  29,  b.]  s.'c . 

Fitxh.  Da- 
mages, pi.  21.  cites  S.  C. 
%  Fitxh.  Garnifhe,  pi.  9.  cites  S.  C.— S.  P.  Br.  Detinue  de  Biens,  pi.  47.  cites  1  £•  5.  3, 
•—Br.  Garniihee,  pi.  7  .Votes  S.  C. 

[13.  So  if  two  bring  detinue  againft  another,  and  upon  his  prayer  **  Br.Da- 
tbey  enterplead9  if  the  inquefl  pafs  for  him  who  enterpleads  upon  the  ™f  *ft£* 
original  of  the  other,  he  fliall  recover  damages  againft  the  other,  s.  c— — 

"8H.6.  5.]  Fitxh.  Da. 

"*  mage,pl.2i, 

cites  S.  C.  S.  P.  and  not  againft  the  defendant  Br.  Enterpleader,  pi.  5.  fays  quod  nota,  and  citet 
9  H.  6.  17,— Sec  pi.  8.  S.  C.  *  S.  P. 

{14.  The  recovery  againft  the  garni/bee  is  for  tbe  delay  after  the  Br.  Da- 
writ  purchafed.     8H.6.11.]  "*%* 

<  H.  6.  5.   of  which  8  H.  6.  if.  is  a  continuation,— Fitxh.  Damage,  pi.  21  •  cites  8  H.  6.  4* 
which  is  tbe  commencement  of  this  cafe  cited  heic. 

Vol*  IX.  1*1  *5'  Detinue 
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S.  P.  and         15.  Detinue  of  a  box  of  charters  againjl  P.  who  came  znd  faid 

^arnlfoet  ^ai  *^e  ^M  was  ^tvere^  **  &**  h  &*  plaintiff  and  two  others^  and 
badajjtfe  prayed  fcire  facias  againft  them,  and  had  it,  who  came  and  made 
qra.nfttbe     title  to  the  land  and  prayed  livery  y  and  the  plaintiff  Jbewed  feoffment 

t£(td>*rtcri  ma^e  t0  one  aue  %  *ftate  be  has%  and  prayed  livery,  and  it  was  long  in 
nrw  in  d\-  doubt  whofe  deeds  were  in  the  box,  and  to  whom  they  belonged, 
mand  and  anj  at  jaft  Thirn.  opened  the  box  and  delivered  to  every  one  the  evi- 
'bydcflult,  dences  which  to  him  belonged ;  quod  nota ;  and  the  plaintiff  reco- 
yet  the  vered  damages  againft  him  who  came  by  fcire  facias,  &c.  Br. 
plaintiff        Gamifhe,  pi.  18.  cites  7  H.  4.  7. 

recover  his  damages  in  this  action  of  detinue  to  the  value  of  the  land  $  per  tot*  Cur*  Br*  Charters  de 
Terre,  pi.  1 8.  cites  S.  €•  _ 

16.  In  detinue  the  defendant  faid  the  writing  was  delivered  to  ban 
by  the  plaintiff  and  one  R.  upon  certain  conditions  to  be  performed  to  de- 
liver to  the  plaintiff  \  and  if  not  to  deliver  it  to  the  faid  R.  and  prayed 
Sarnifhment  againft  R.  to  know  if  the  conditions  were  performed, 
tc.  and  there  it  was  agreed  that  the  \  judgment  of  tit  writing  up* 
Wen«nUpl.dq.  on  ^e  entcrpleader  between  the  plaintiff  and  the  garni fhee^tfk 
cites  *7  H.    againjl  the  defendant ,  for  he  has  the  pofleifion  thereof,  and  of  the 
6.  *.—     damages  itjhall  -be  againjl  the  garnijhee9  quod  nota.     Br.  Detinue 

K£«o.  de  Biens>  p1:  3:  cites  3  H.  6. 18. 

cites  s.  C.         17.  And  it  is  faid  elfewhere*  that  the  procefs  of  the  executiom 
thereof  is  dijlringas  again/}  the  defendant  to  deliver  the  writing,  and 
fieri  facias  againjl  the  garnijhee  of  the  damages.     Ibid. 

18.  If  a  man  brings  feveral  writs  of  detinue  againft  three,  and 
they  enterplead,  he  for  whom  the  jury  paflcs  (hall  have  damages 
againft  the  other  ;  for  every  one  is  aclor  agai/Jl  the  of  her.  Br.  Da- 
mages, pi.  68.  cites  8  H.  6.  4,  5. 

19.  Where  the  plaintiff  recovers ,  the  judgment  Jhal!  be  of  the  char- 
ters demanded \  and  if  they  are  bur /it  >  there  hefhall  recover  all  in  da* 
mages.     Br.  Detinue  de  Biens,  pi.  27.  cites  21  H.  6.  35. 

20.  Note,  That  the  entry  is  that  he  recover  the  writings  agaktifi  the 
dfendant,  and  that  he  have  delivery  againft  the  garniihee.  Br. 
Detinue  de  Biens,  pi.  25.  cites  21  H.  6.  35* 

.    S.  P.  Br.  21.  The  judgment  of  the  writings  Jhall  be  againjl  the  defendant  y  and 

pL  67?c'tes  of  the  damages  againjl  the  garnifate  if  he  pleads  \  quod  nota.  And 
7  H.  6.  4..  there  it  was  upon  demurrer^  and  the  plaintiff  recovered  damages 
irS"bc*  *nd  aSamft  ^ie  garniflice.     Br.  Damages,  pi.  11.  cites  27  H.  6.  2. 

found  for  the  garnishee,  he  /hull  recover  damages  againft  the  n]  •o'-itT,  quad  nota.  Br.  D*magef,  pi.  140* 
ekes  1  £.  5.  3,  4.  "S.  P.  Br.  Damages,  pi.  68.  cites  8  H.  6.  4,  5. 

22.  And  the  fame  year,  fol.  4.  the  garni/hee  was  returned  want- 
ed>  and  made  default^  and  therefore  the  plaintiff  recovered,  and  no 
damages  againft  the  garniihee,  nor  againft  the  defendant;  for 
there  he  is  not  delayed  by  the  garniihee.  Br.  Damages,  pi.  ii« 
cites  27  H.  6.  2. 

23.  And  in  the  fame  cafe  above  it  was  faid,  that  where  the 
judgment  is  upon  demurrer  upon  the  plea  cf  the  garnijhee y  the  plaiiv- 

titt'ihall  recover  no  damages  ;  for  there. the  delay  is  in  defect* 
Curue.  Br.  Damages,  pi.  u.  cites  27  H.  6.  2. 

24-  k 
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54.  In  detinue,  the  defendant  prayed  garniihment,  and'  had  it, 
and  the  fcire  facias  returned  the  garnifhee  did  not  come,  by  which  the 
plaintiff  recovered  the  thing  demanded,  and  no  damage's  again  ft  the  de- 
fendant, nor  againft  the  garnifhee.  Brooke  fays,  it  feems  that 
the  defendant  appeared  at  the  firft  day.  fir.  Dafnages,  pi.  191. 
cites  27  H.  6. 4. 

(T)  [How,  pi.  2.  And]  How  much  Damage,  [pi.  1.]  C  44°  U 

[t.  T  F  the  plaintiff  counts  but  to  the  damage  of  20 /•  yet  more  da-  Br.  Da- 
"*  mage  may  be  given  to  him  againji  the  garnifhee,  for  he  does  ™age^pI 


68.  cites 


not  declare  this  againft  the  garnifhee.     8  H.  6.  5.]  s.  c.  ac- 

cordingly by 

Martin  and  Strange,  and  fays  that  at  another  day  Pafton  and  Strange  held  that  he  (hall  recover  accord- 
ing to  the  difcretion  of  the  juftices.     Quote.— —  Fitzh.  Damage,  pi.  ai.  cites  8  H.  6.  4.  S.  C. 

1 

[2.  In  feveral  writs  of  ward  brought  by  two,  if  the  defendant  Fhxh.  En- 

prays  that  they  enterplead,  and  after  the  plaintiffs  agree,  and  pray  xt^^ 

that  it  be  delivered  to  them  in  common,  yet  the  Court  fhall  not  fuffer  s.C.  * 
it.     24  E.  3.  24.  b.] 

(IT)     When  the   Recovery   is   had,  what   Remedy 
there  fhall  be  againft  bim  that  bos  the  Tbing. 

[i.     A  Scire  facias  lhall  be  awarded  againft  the  defendant  who 
■"  has  the  cuftody  of  the  thing  demanded.     39  H.  6,  38.] 
[2.  A  diftrefs  (hall  iflue   againft  him   to   deliver  the  tiling.    Fitzh.  Oar. 

40  E.  2.  30.]  niflie,  pi. 

^  o    jy  J  24.  cites 

S.  C— Br.  Charters  de  Terre,  pi.  5.  S.  P.  cites  9  H.  6.  36.— —Br.  Garnifhe,  &c.  pi.  7. 

cites  S.  C.  ■         Ibid.  pi.  13.  S.  P.  cites  40  E.  3.  29.  but  it  fliould  be  40  £.  3.  39.  as  in  RoU. 

3.  In  detinue  of  charters  the  defendant  alleged  livery  by  the  plain- 
tiff and  two  others,  and  prayed  garnifhment  againfl  them,  and  had  it, 
and  at  the  day  they  made  title  to  the  charters,  and  the  plaintiff  made 
ether  title,  by  which  the  Court  had  the  box,  and  delivered  to 
every  man  thofc  which  to  him  belonged.  Br.  En terp leader, 
pi.  25.  cites  7  H.  4-  3. 

4.  Where  the  plaintiff  recovers,  the  judgment  Jhall  be  of  the 
chattels  demanded,  and  diflrefs  Jhall  iffue  againji  the  defendant  to  deliver 
the  chattels.     Br.  Detinue  de  Biens,  pi.  25.  cites  21  H.  6.  35. 

5.  A  man  (hall  not  have  fcire  facias  in  detinue  of  charters  to  Br.  Sclra 
warn  a  firanger,  unlefs  he  acknowledges  the  pofleflion  of  the  Fac.'*s,i>,>l 
charters,  and  makes  privity  of  bailment ;  per  Marten  ;  and  by  him 

the  Court  may  open  the  bag  to  fee  what  belongs  to  him,  and  what  to 
the  other,  in  the  abfence  of  the  one  pirty,  which  Cokain  and  Babb. 
exprefsly  denied,  and  faid  that  they  cannot  judge  to  whom  they 
belong  by  feeing  them,  and  that  fcire  facias  lies  againft  a  ft  ranger; 
quaere  indc.    Br.  Charters,  pi.  2.  cites  3  H.  6.  35. 

LI  2  6.  The 
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6.  The.  granting  of  fcire  facias  upon  garnljhment  in  detinue  agolnjt 
the  heir  of  J.  N.  and  againft  the  ordinary,  upon  afurmife  that  he  is 
dead  without  executors,  is  not  error ;  per  Brian,  Br.  Error,  pL  195. 
cites  14  E.  4.  1. 

For  more  of  Entcrplcader  in  general,  fee  other  proper  titles. 


M» 
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(A)     Congcable. 
In  what  Cafes.     [And  how.] 

[1.   TF  the  conufee  of  aftatute  fues  an  extent \  by  which  the  Isndt 
•  Cro.  E.  J^  0f  the  conufor  are  feifed  into  the  hands  of  the  king,  and 

J63i!c 'wsr  a^ter  a  h°erate  u  fad,  the  conufee  may  after  enter  into  the  land 
3  juftices,  before  the  liberate  executed,  for  this  liberate  is  a  fufficient  warrant 
fcutGawdy  for  his  entry.  Dubitatur,  P.  38  Eliz.  B.  R.  between  *  Butler 
"^_  -and  Wallis.  Intratur,  37  EL  Rot.  206.  M.  40, 41  Eliz.  fc.R. 
t  Foi.^38.1  (t)  between  Sir  Thomas  Gerrard  and  Candish,  per  Curiam, 
1.    —w—  _j  where  the  entry  was  not  good,  becaufe  the  liberate  was  void, 

being  made  to  the  Iheriff  to  deliver  the  land  to  himfelf.] 

[2.  If  the  king  fazes  certain   lands,  upon  which  an  oufter  le 

mayn  is  fued  to  the  efcheator  to  deliver  this  land  to  the  party  again, 

he  may  after  enter  into  the  land  before  any  execution  of  the  writ. 

P.  38  El.  B.  R.  agreed,  becaufe  there  is  a  judgment  given  before 

that  the  hands  of  the  kingjball  be  removed."} 
CWE.463.        [3.  Upon  an  elegit,  it  the  Jberijf  takes  an  inquifition,  though  the 

£'p  PcrCu'  Aierif  <l°es  not  deiivcr  the  lami  t0  the  Partv  plaintiff,  yet  the 

nam,  in  the  plaintiff  may  enter  prefently  after  the  inquifition  taken,  before  the 

cafe  of  But-  return  thereof  to  the  Court,  without  any  liberate  to  him  dircSed. 

icrv  Waihs.  jj.^  g  car    g#  r#  between  Lister  and  Bromlt,  per  Curiam. 

Intratur,  M.  8  Car.  Rot.  68.  where  an  aftion  on  the  cafe  was 

brought  againft  the  (herifri  for  returning  that  he  had  delivered  the 

land  to  the  plaintiff  upon  the  inquifition  taken,  where  he  refuted 

to 
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to  deliver  it*  and  fo  the  return  falfe,  though  it  was  objefted  he 
might  have  entered >  but  the  Court  faid,  this  was  only  in  miti- 
gation of  damages,  and  his  return  falfe,  and  therefore  an  aftion 
Upon  the  cafe  lay  againil  him.] 

4.  In  affife,  the  lord  di/f  rained  for  rent,  pending  affife  of  the  fame 
rent ;  the  affife  fhall  abate  ;  quod  nota  >  for  diftrefs  is  in  law 
an  entry  jnto  the  rent,  as  it  feems.  Br.  Affife,  pi.  302.  cites 
2pAfl*.  52, 

5.  In  affife,  tenant  in  tail  is  bound  in  a  recognizance,  and  the  land 
is  delivered  in  execution  by  elegit,  as  the  moiety  of  the  land  which 
the  recognifor  had,  and  the  tenant  in  tail  died ;  the  iflue  in  tail 
may  well  enter ;  quod  nota,  by  judgment.  Br.  Entre  Cong, 
pi.  77.  cites  38  Aff.  5. 

6.  In  affife,  tenant  in  tail  after  poffibility  of  iflue  extin£l  aliens 
with  warranty,  he  in  remainder,  or  in  reverfion,  may  enter  not- 
withftanding  the  favour  of  the.  warranty ;  quod  nota.  Br.  Entre 
Cong.  pi.  84.  cites  43  Aff.  24. 

7.  If  the  tenant  in  f pedal  tail  has  iffue  and  aliens,  the  iflue  cannot 
enter  •,  for  he  cannot  be  heir  in  the  life  of  his  father.  Br.  Taile 
&  Dones,  pi.  31.  cites  45  E.  3.  25.  s 

8.  Where  a  feoffment  is  made  upon  condition,  which  feoffee  dies    [  442  ] 
feifed,  fo  that  there  are  divers  defcents,  there  if  the  condition  be  broken 

before  the  defcents,  or  after,  the  feoffor  or  his  heir  may  enter  not- 
withftanding  the  defcents,  for  the  land  is  bound  by  the  conditions, 
as  it  is  where  a  man  recovers  land,  and  does  not  enter  till  after 
defcent.     Br.  Entre  Cong.  pi.  130.  cites  Littleton,  fol.  94. 

9.  *Where  a  man  willed  that  his  executors  Jbould  fell,  and  died, 
and  the  heir  entered  and  was  diffeifed,  the  executors  may  fell,  and 
therefore  the  vendee  may  enter,  for  he  has  title  of  entry  only.  Br. 
Entre  Cong.  pi.  138. 

10.  If  a  man  enters  with  force  upon  his  diffeifor,  by  which  he  is  re- 
ftored,  yet  the  difleifee  [who  was  the  firft  diffeifor]  may  enter,  or 
have  affife.     Br.  Entre  Cong.  pi.  no.  cites  22  H.  6.  18. 

11.  Tenant  dies  without  heir,  by  which  the  lord  entered  by  efcheat, 
there  he  who  by  right  has  paramount  may  enter;  for  a  difcent 
takes  away  an  entry,  but  efcheat  does  not  take  away  an  entry, 
Br.  Entre  Cong.  pi.  112.  cites  37  H.  6.  1. 

1 2.  If  diffeifor,  intruder,  or  abator  enfeoffs  his  father,  and  dies 
feifed,  and  the  land  defcends  to  the  offender,  the  party  may  enter. 

Br.  Entre  Cong.  pi.  119.  cites  5  H.  7.  6, 

13.  So  if  fuch  offender  enfeoffs  aflranger  who  dies  feifed,  and  his 
heir  enters  and  enfeoffs  the  offender,  tne  firft  difleifee  may  enter ;  but 
againil  grangers  the  defcent  fhall  hold  place  ;  per  Keble,  which 
was  not  denied.     Br.  Entre  Cong.  pi.  119.  ekes  5  H.  7.  6. 

14.  If  7.  enfeoffs  N.  and  after  it  is  enabled  that  all  eflates  made 
by  J.  to  if.  fhall  be  void;  there  J.  may  enter  upon  N.  Br.  Entre 
Cong.  pi.  89.  cites  5  H.  7.  31. 

15.  A  man  may*  enter  after  the  year,  or  within  the  year,  by  fine 
executory.    But  fee  Fitzh.  Entre  Congeable  in  Fitzh.  5 1 .  that  after  ' 
defcent  after  fuch  fine  he  cannot  enter,  but  fhall  have  fcire  facias 

L  1  3  againfl 
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aga'injl  the    tertenant.      Br.   Entre   Congeable,    pi.    i©S.   cttet 
15  H.  7.  5.  and  fays,  this  appears  by  the  argument  there. 
1  16.  Leffce  for  years,  remainder  for  life,  remainder  in  tail  to  lejfee 

for  years*  Lejfee  for  years  made  a  feoffment  in  fee  with  warranty ,  and 
died.  Remainder-man  for  life  died.  Refolved,  that  the  entry 
of  the  iflue  in  tail  is  lawful,  notwithftanding  that  the  diffeifin  was 
done  to  another  ejtate  than  that  which  was* to  be  bound  by  the  war- 
ranty.    Le.  39.  pi.  105.  Pafch.  26Eliz.  C.  B.    King  v.  Cotton. 

1 7.  What  may  be  reduced  by  a  real  atlion  may  be  reduced  by  an 
entry,  as  in  one  acre  in  the  name  of  more,  and  this  was  obferred 
by  the  Court  for  an  infallible  rule.  Noy,  108.  Trin.  2  Jac.  C.  B. 
N  ichors  cafe. 

1 8.  Where  one  has  judgment  to  recover  (if  his  entry  be  lawful), 
he  may  enter  without  fcire  facias,  and  without  fuing  execution-, 
per  Cur.  D.  379.  b.  pi.  26.  Marg.  cites  Mich.  3  Jac.  B.  R. 

29.  If  tenant  for  l\f e  levy  a  fine,  remainder  in  tail  may  enter 
now,  or  have  five  years  after  the  death  of  tenant  for  life,  for  they 
are  two  feveral  titles,  one  by  forfeiture,  and  the  other  by  determi- 
nation of  the  eftate,  and  for  this  to  have  two  feveral  five  years,  for 
if  he  compels  the  remainder-man  to  enter  prefently,  he  lhall  be 
bound  by  all  the  charges  of  tenant  for  life.  Arg.  Litt.  Rep.  21 7. 
Mich.  4  Car.  C.  B.     Thomas  v.  Kenns. 

30.  After  recovery  in  ejcBment  one  may  enter  without  tbtjberijf, 
for  the  aflif lance  is  only  to  preferve  the  peace.  Per  Cur.  2  Sid.  156. 
Pafch.  1659.  in  a  nota. 


[443  ]  (A.  2)     By  whom- it  may  be. 

I.  IF  the  tenant  in  pracipe  quod  reddat  aliens  pending  the  writ,  and 
the  demandant  recovers  by  judgment,  and  the  tenant  brings  a 
nurit  of  error  as  he  may  well,  and  recovers,  the  alienee  may  enter. 
Br.  Entre  Cong.  pi.  51.  cites  12  AfT.  41. 

2.  If  my  tenant  for  life  be  diffeifed  and  will  not  enter,  yet  I  can- 
not enter.  Per  Finch,  for  clear  law.  Br.  Entre  Cong.  pi.  120. 
cites  40  E.  3.  5. 

3.  A  man  of  nonfane  memorise  made  a  dee4  of  feoffment  and  letter 
of  attorney  to  deliver  feifin  of  the  land  in  chivalry,  and  died,  the 
friend  of  the  heir  within  age  entered  •,  there  the  lord  may  enter  for 
the  ward,  for  the  feoffment  is  void ;  contrary  if  he  himfelfhad  made 
the  livery,  as  it  feems  ;  and  it  feems  here  that  none  can  enter  but 
the  privies,  for  the  lord  pleaded  entry  of  the  friend  of  the  heir, 

x       and  not  by  himfelf  immediately.  Br.  Entre  Cong.  pi.  106.  cites 
7H.  4.  12. 

4.  If  leffee  for  life  of  a  dijfeifor  makes  feoffment,  and  the  difcjfa 
releafes  to  the  feoffee ,  the  entry  of  the  difleiior  for  the  forfeiture  is 
not  congeable ;  per  Littleton.  Cited  D.  339.  ia.  pi.  44.  in  cafe  of 
Blackaller  v.  Martine. 

5.  Tenant  for  life,  the  remainder  for  life,  the  remainder  in  tail, 
the  refnainder  to  the  remainder  for  Jifij  tenant  for  life,  and  he  in  re- 
mainder 
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Hiainderfor  life  joined  in  a  feoffment  by  deed ;  per  Curiam  he  111  re- 
mainder in  tail  may  enter  for  forfeiture  of  both  their  eftates  \  for 
he  in  remainder  joining,  is  particeps  criminis.  If  the  tenant  for 
Kfe  himfelf  had  made  a  feoffment,  he  in  remainder  for  life  might 
not  enter,  becaufe  he  had  not  eitate  of  inheritance.  D.  239-  a. 
pi.  44.  Mich.  16  &  17EI1Z.     Blackaller  v.  Martine. 

6.  Leafe  to  three  for  80  years,  and  in  the  end  of  the  faid  leafe 
was  a  claufe,  that  if  they  died  within  the  faid  term,  that  then  the 
lejfor  might  enter,  A  grantee  of  the  reverfion  makes  a  new  leafe 
thereof  to  B.  for  2 1  years  to  begin  after  the  expiration,  determina- 
tion, or  furrender  of  the  former  leafe.  The  three  leflees  died 
within  the  term.  B.  cannot  enter  before  A.  has  entered,  for  it  is 
in  the  eledion  of  A.  if  he  will  take  advantage  of  the  condition  an<t 
defeat  the  leafe,  but  that  ought  to  be  by  entry,  and  none  can 
make  fuch  entry  but  leflbr  himfelf,  or  by  his  exprefs  dire&ibns* 
£  Le.  269.  pi.  363.  Pafch.  33  Eliz.  C.  B.  Anon. 


(A.  3)     Barred.     By  what  A£t. 

I.  IN  aflife,  it  was  held  and  adjudged,  that  where  one  abated 
■*■  upon  another,  and  the  abator  or  diffeifor  made  .a  feoffment  or 
leafe  for  life,  and  fo  over,  fo  that  one  is  in  by  defeafible  title,  and 
hath  caufe  of  warranty  by  reverfion  or  fuch  like,  that  in  this  cafe 
he  upon  whom  the  abatement  or  difieifin  was  made  cannot  enter  upon 
him,  who  has  warranty  againjl  other  perfons,  notwithstanding  that 
there  be  not  any  defcent  to  take. away  the  entry,  but  only  the  lofs 
of  the  warranty.  Br.  Entre  Cong.,  pi.  48.  cites  1  AIT.  13.  and  [  444  3 
1 1  E.  2.  accordingly.     Contrary. at  this  day, 

2.  He  who  diftrains  for  rent,  and  has  claufe  of  re-entry  in  his 
leafe  for  non-payment,  cannot  re-enter ;  quod  nota,  by  reafon  that 
he  has  diftrained.     Br.  Entre  Cong.  pi.  53.  cites  14  AfT.  1 1. 

3.  In  aflife,  the  tenant  pleaded  in  bar  that  he  was  bound  in  ajla- 
tute  merchant  in  20/.  to  the  plaintiff  who  fued  execution,  and  had 
this  land  in  execution,  and  after  granted  to  the  defendant  by 
indenture,  that  if  he  paid  the  20 1,  at  a  certain  day  he  may  enter, 
and  that  he  paid  and  entered,  and  a  good  bar.  Br.  Aflife,  pi.  227. 
cites  20  AfT.  7. 

4.  If  the  diffeifee  releafe  all  aclions  perfonal,  yet  he  may  enter ;  So  ofrekafi 
quod  nota.     pr.  Entre  Cong.  pi.  54.  cites  17  Aff.  25.  cf^ ^ 

Entre  Cong.  pi.  109.  cites  19  H.  6.  4.     For  the  right,  nor  the  entry,  is  not  releafld  by  theic  word*, 
all  actions. 

1 

5.  In  aflife  an  infant  may  enter  notwithftanding  collateral  war*  s«  P-  Br. 
ranty  be  defcended  upon  him,  where  his  entry  was  lawful  before,  pi7^/fStS 
per  Shard,  Stanton  and  Birton ;  and  hence  it  feems,   that  the  18  £.4.13. 
contrary  is  law,  if  his  entry  was  not  lawful  before.    Br.  Entre  And  hc  maX 
Cong.  pi.  65.  cites  28  Aff.  a».  7££?*, 

full  age,  at  his  pleaftire,  to  defeat,  the  warranty.  —  But  it  feems  that  if  a  defcent  be  had  mefne  be- 

tween the  full  age  and  the  entry,  he  cannot  enter.    Br.  Entre  Cong.  pi.  ioa.  i.'te*  iS  E.  4.  13.        ,   » 
Contrary  ufon  a  recovery  or  an  eftate  conditional*     Br.  Ibid. 

L  1  4  6.  In 
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6.  In  aflife,  tenant  for  life  is  diffeifed,  he  in  reverfon  may  enter* 
per  Perfey,  which  was  denied  by  Fincheden ;  quod  nota  ben© 
inde.  Br.  Entre  Cong.  pi.  n.  cites  45  E.  3.  ai. 

7.  In  writ  of  entry  in  the  per  &  cui,  if  the  tenant  vouches  him 
in  the  per ■,  he  may  enter  into  tho  warranty  and  plead  to  the  writ  by 

faWying  tke  entry>  qwd  tota  Curia  conceffit.  Br.  Enter  en  le  pert 
pi.  ai»  cites  aa  H.  6«  13. 


(A.  4)     Revived, 

I.  p%ISSEISOR  is  differed,  and  fecond  diffeifor  levies  a  foe,  and 

*~J  the  year  and  day  pafs  without  claim  of '  firft  diffeifu,  but  7*- 

eond  diffeifee  makes  claim  within  the  time,  now  the  firft  difleifee  it 

boundas  to  the  entry  upon  the  laft  tenant  in  pofleflion  \  but  if 

fecond  diffeifee  enters,  as  he  may  by,  reafon  of  his  claim,  now  the 

firft  difieifee  fhall  enter  upon  him  5  Arg.  Mo.  346,  cites  6  E.  2* 

Fitzh.  tit.  Continual  Claim. 

Admitted  2.  Tenant  males  feoffment  pending  the  writ ',  and  the  demandant 

Arg.  Mo.      recovers,  the  feoffee  is  bound  as  to  the  demand ;  but  if  the  firft 

349*  tenant  reduce  the  poffeffion  by  reverftng  the  recovery  for  error,  the 

feoffee  upon  the  fame  tenant  fhall  re-enter  •,  Arg,  Mo.  347.  cites 

a  1  E.  3.  and  12  AfT.  pla.  ultimo. 

3.  In  aflife  it  was  found  by  verdift,  thai  tenant  in  tail  aliened  in 
fee  i  the  alienee  died  feifed,  and  three  heirs  after  him,  and  the  i$u 
of  the  third  heir  had  the  deed  of  tail  in  his  hand,  and  being  in  hit 
bed  dying,  fent  for  the  iflue  in  tail,  and  faid  to  him,  that  he  had 
right  to  have  the  tenements  comprifed  in  the  deed  by  force  of  the 
tail,  and  delivered  him  the  deed,  and  furrendered  the  land. to  him 

f  44?  ]  h  Par°!>  and-  after  died  in  the  houfe  of  the  fame  tenements,  and  the 
iflue  in  tail  entered  by  this  render  by  the  tail,  and  the  heir  of  him 
who  furrendered  oufted  him,  and  he  him  re~oufted,  and  the  heir 
of  him  who  furrendered  brought  aflife,  and  the  furrender  was 
awarded  good,  and  the  entry  of  the  iflue  in  tail  good,  and  the 
plaintiff  barred  of  the  aflife.  Br.  Entre  Cong.  pi.  70.  cites  34  Aff.  2. 

4.  If  land  be  given  to  A.  and  to  B.  and  C.  his  feme,  and  to  the 
heirs  of  the  tody  of  the  baron  and  feme,  and  after  the  donor  reUafes 
to  A.  and  to  B.  and  C.  and  their  heirs,  and  the  baron  and  feme  have 

»  Ibid  61.     *]Fue*  ant'  *^e  baron  d*es9  and  <d*  aliens  the  moiety  in  fee,  *  C.  may 

87.  tites       enter  by  reafon  of  the  tail  for  the  alienation  to  her  difinheritancei 

*• c#  but  if  the  iflue;  dies  after  without  iflue,  then  the  alienee  of  A.  may 

re-enter  ;  for  the  alienation  of  A.  was  good  before  to  fever  the  jointure 

for  term  cf  life,  and  to  give  his  part  of  the  feeftmple,  and  therefore 

when  the  tail  is  extinft  the  fee-fimple  fhall  take  place.  Br.  Entre 

Cong.  pi.  136.  cites  45  AfT.  7.  • 

5.  If  an  infant  be  a  diffeifor,  and  another  man  diffeife  hhn  and  dies 
feijl'd,  and  his  heir  is  in  by  defcent,  the  entry  of  the  firft  defleifee  is 

taken  away ;  but  if  the  infant  enters  or  recovers,  the  firft  difleifce 
may  enter;  and  fo  fee  that  the  entry  of  one  fhall  give  advantage 
to  a  flranger,  Br.  Entre  Cong.  pi.  38.  cites  4  H.  6.  7.  3. 

6.  A 
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6.  A  dijfeifor  made  a  gift  in  tail,  remainder  over  in  fee,  if  the 
donee  dies  and  his  heir  is  in  by  defcent,  the  entry  of  the  difleifee  is 
taken  away  ;  but  if  the  iffue  dies  without  iffue,  and  he  in  remainder 
enters ,  the  entry  of  the  difleifee  is  revived,  for  he  is  in  as  pur-  • 
chafer.  Br.  Entre  Cong.  pi.  92.  •  cites  9  H.  7.  24. 

7.  But  if  a  defcent  be  had  from  the  dijfeifor  to  his  heir,  by  which 
the  entry  of  the  difleifee  is  taken  away,  and  after  the  iffue  dies 

Svitbout  heir,  fo  that  the  lord  enters  by  efcheat,  yet  the  entry  of  the 
difleifee  is  not  revived,  for  he  affirmed  the  firft  eftate.  Br.  Entre 
Cong.  pi.  92.  cites  9  H.  7,  24. 

8.  But  if  the  diffeifor  bimfelf  dies  without  heir,  and  the  lord  enterr 
by  efcheat,  the  difleifee  may  enter,  for  there  was  no  defcent.  Br.  En~ 
tre  Cong,  pi,  92.  cites  9  H,  7.  24, 

9.  Andxi  zfeme  be  a  diffiijbrefs,  and  diesfeifed,  and  her  baron  is 
tenant  by  curtefy,  the  difleifee  may  enter  upon  him.  Br.  Entre  Cong* 
pi.  92.  cites  9  H.  7.  24. 

10.  But  if  the  tenant  by  the  curtefy  dies,  and  the  heir  of  the  feme 
enters,  the  entry  of  the  difleifee  is  not  lawful  upon  him  ;  which 
was  agreed  by  all  the  Court,  quod  mirum  !  for  per  Littleton,  in 
this  laft  cafe,  the  defcent  is  only  of  a  reverfion,  which  does  not  take 
away  an  entry.   Br.  Entre  Cong.  pi.  92.  cites  9  H.  7.  24. 

11.  If  a  diffeifor  be,  and  he  aliens,  and  alienee  diesfeifed,  and  his 
f>eir  enters,  the  entry  of  the  difleifee  is  tolled  3  but  if  the  diffeifor 
be  heir  to  the  alienee,  then  he  may  enter  becaufe  he  was  party  to 
the  wrong ;  per  Moyle  for  law,  which  was  not  denied.  Br.  E^ntre 
Cong.  pi.  3.  cites  33  H.  6.  5. ' 

12.  ^Tenant  in  tail makes feoffment with  warranty,  and  dies;  the 
iflue  recovers  by  formedon  becaufe  no  affets  defcended  j  yet  if  affets 
defcend  afterwards  the  tenant  {hall  have  fci.  fa.  to  re-have  the  land* 
Arg.  Mo.  347,  cites  PI.  C.  no.  [a.  Mich.  2  M.  1.]  Fulmerfton 
y.  Steward, 


(A.  5)     Scire  Facias.     In  what  Cafes  Entry  is  not  £  446  ] 

lawful  without  a  Scire  Facias. 

1.  IT  is  agreed  in  trefpafs  that  where  a  man  recovers  land  and 

A  males  a  feoffment,  and  after  the  judgment  is  reverfed  by  error, 

the  party  cannot  enter  before  he  has  had  a  fcire  facias  againff  the 

feoffee,  for  he  was  not  a  party  to  the  reverfaL   Br.  Entre  Cong. 

pi.  132.  cites  4  H.  7.  10,  11. 

2.  But  where  attainder  of  treafon  or  fuch  like  is  reverfed  by  par- 
liament, the  party  may  enter  without  a  fcire  facias  againfl  the  pa- 
tentee, and  otherwifc  upon  the  king.  Br.  Entre  Cong.  pi.  132.  cite? 
4H.  7.  10,  II.  II 
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(B)     Where  an  Entry  into  Part  fhall  be  an  Entry 

for  (be  Whole. 

4  Ic.  14.  [i.jFa  diffeifor  leafes  feveral  parcels  of  land  tofeveral  men  fir  years, 
*\  &  -      '  an<*  a^ter  ^c  dffiifce  enters  upon  one  in  the  name  of  ally  this  is 

Iiix.  C.  B.  a-  good  entry  for  the  whole,  becaufe  there  is  but  one  tenant  to  the 

Anon,  s.  P.  praecipe,  who  is  the  difleifor,  who  is  only  tenant  of  the  freehold* 

-    .4  u.    p^  ^  -r    g  between  Damport  and  Honour.] 

*•  pi.  35.  •»  • 

Hill,  a 7  Eliz.  Holland  v.  Hopkins,  S.  P.  but  fays  quaere  if  the  leflees  of  difleifor  had  been  tenants  ft* 

Ere;  becaufe  he  might  have  his  action  again  it  them. Co,  Litt.  252.  b.  S.  P.  and  fame  diverfity, 

and  in  the  cafe  of  leafes  for  years  the  diifeifee  might  have  one  afiife  againft  the  difleifor,  Becaufe  ke  re- 
jaained  tenant  of  the  freehold  for  all  the  acres,  and  therefore  one  entry  fhall  fervefor  the  whole.-  ■ 

But  entry  intq  the  franktcncment  of  one  per  Ton  iq  not  an  entry  into  the  franktenement  of  another  per- 

<bn.     And., 28.  in  pi.  64.   Mich.  14  &  15  tliz. Same  diversity  as  above  as  to  leflees  for  years 

and  leflees  for  life.  D.  537.  b.  Marg.  pi.  37.  cites  Mich.  42  8c  43  Eliz.  B.  R.  Goodman  ▼.  Ger- 
mcrs,  and  Dalton  v.  Brown.  ■  As  to  leflees  for  years,  the  entry  upon  one  in  the  name  of  all  lands  in 

the  fame  county  was  held  gQod  by  Jones,  Dodeiidge  and  Crew,  becaufe  the  freehold  ia  in  one  only  and 
within  the  fame  county.  D.  337.  M.\r^.  pi.  37.  cites  Hill.  22  Jac.  and  Pafch.  1  Car.  B.  R, 
Argoli  v.  Chqney.  Palm.  402.  S.  C.  held  accordingly.  Lai.  71.  S.C. 

1 

The  entry  [2.  [JfctfJ  if  a  man  be  diffeifed  of  two  fever  al  acres  by  two  feveral 

h  oodfor6  PcrforiSy  and  after  enters  into  one  acre  in  the  name  of  both,  this  is 
no  more        not  any  entry  into  the  other  acre.  M.  8  Ja.  between  Champer- 

than  the  KOON  AND  11  ALL,    per  Curiam.1 

tcre  entered 

into,  and  fo  it  is  though  the  fcvcral  acres  lay  all  in  one  county  j  for  each  difleifor  is  a  feveral  tenant  of 

the  freehold,  and  the  entry  of  a  rnan  to  ieco:itinue  his    inheritance  mutt  enlue  his  action  for  recovery 

•f  the  fame,  and  as  he  rrmlt  have  feveril  actions  againft  them  for  recovery  of  the  land  fo  his  entry  muft 

be  leverai.     Co.  Litt.  252.  b.  Ual.  88.  pi.  2.  Anno  15  Eliz.  Anon.  S.  P. 

3.  Two  purchafid  to  them,  and  to  the  fairs  ofoney  and  ct/ly  que  vie 
aliened  the  whcle ;  the  other  may  enter  into  the  whole,  the  one  moiety 
for  dijfeiftn  to  him,  and  the  other  for  alienation  to  his  difinheritance. 

Br.  Entre  Cong,  pi.  52.   cites  13  Afl*.  7. 

4.  In  atlilV,  if  my  fiber  dies  fifed  of  one  acre  of  land  in  D.  in 
his  own  richly  and  cf  anzther  acre  oi  land  there  jointly  feifed  with  Ins 

{  447  J  wife,  who  furvives  him>  and  I  enter  ini:  the  acre  of  which  my  father  t 
was  file  fifed  in  the  name  of  all  the  lands  and  tenements  whereof 
my  father  died  feifed  in  I),  this  does  not  give  any  entry  but  in 
this  acre,  and  not  in  the  other,  becaufe  I  have  no  right  to  enter 
into  the  other  living  my  mother  •,  quod  nota,  Br.  Entre  Cong, 
pi.  80.  cites  39  A(T.  16. 

5.  If  I  have  title  to  two  acres  of  land  ///  one  v/7/,  and  my  title// 
tahen  away  in  the  one  acre,  but  not  in  the  oiher ;  if  I  enter  into  that 
where  my  entry  is  tolled 9  claiming  the  other  acre  alfo>  and  in  the  name 
of  both  acres,  this  is  n:t  any  pcf'efion  in  me  but  only  of  that  acie 
where  I  have  entered,  hut  if  my  entry  had  been  congeabte  in  the  fame 
acre  into  which  I  entei*ed  claiming  the  ether  acre  at  the  time  of  my 
entry,  this  had  been  a  good  entry  and  a  good  pofleflion  of  both  acres  to 
have  an  aflize.     Keilw.  20.  b>  pi.  5.  Hill.  12  ,H.  7.     Anon. 

Br.  Entre  6.  If  a  man  be  dijfeifed  of  two  acres  in  J everal  counties ',  and  the 

Cong.pl.  3  5.  jjfleifee  enters  into  one  acie  in  the  name  of  both  acres,  yet  this  entry 
«*»"*"•  J  7  ihall 

20.  per  Pal-  "* 
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(hall  not  extend  to  the  acre  lying  in  another  county,  in  which  tomndPor* 
acre  entry  was* not  made.    Perk.  f.  229.  gn.fon» 

7.  It  is  faid  that  if  a  man  be  diffeifed  of  two  acres  in  one  county,  if  one  d\J- 
and  he  entered  into  one  of  the  acres,  claiming  the  faid  acre  only,  and  /"/"  «'  *f 
tnaketh  a  deed  of  feoffment  of  both  acres  unto  a  fir  anger,  and  makes  the  t*W0Je?cra* 
livers  of  -feifin  according  to  the  deed  in  the  acre  in  which  he  entered,  county,  and; 
that  both  acres  mould  pafs  unto  the  feoffee,  becaufe  that  this  claim  *  niter  into 
is  nothing  to  the  purpofe,  .becaufe  he  had  right  of  entry  before,  ^{Jy** 
&c.  and  both  acres  are  in  one  county,  fo  as  his  entry  into  one  without * 
acre  (hall  be  entry  into  both  acres,  notwithftanding  the  claim,  &c.  SafinZ  m 
againft  which  it  may  be  faid  that  the  acre  into  which  the  feoffor  oAo/T^hU 
did  not  enter  (hall  not  pafs  by  the  feoffment ;  for  when  a  man  is  fliaU  reveft 
out  of  pofleflion  of  a  thing  feverable,  he  is  at  liberty  to  continue  his  on,y  *** „ 
poffeflion  in  it,  in  which  part  he  will,  and  lhall  not  be  compelled  entrv^s**1* 
for  to  re-continue  his  pofleflion  unto  all  in  defpight  of  him,  made.  Co. 
Perk.  f.  232.  cites  9H.  7.  25.  Litt.252.^ 

8.  If  lord  and  villein  be,  and  the  villein  purchafe  two  acres  of 
lands  in  fee  lying  in,  one  county,  and  pofleflion  of  them  is  executed  to 
him  accordingly,  and  the  lord  of  the  villein  enter  into  one  acre,  not 
claiming  the  other  acre,  and  afterwards  makes  a  deed  of  feoffment 
of  both  acres  unto  a  flranger,  and  makes  livery  of  feifin  in  the 
acre  in  which  he  hajth  entered  according  to  the  deed,  yet  the  acre 
into  which  he  did  not  enter  fhall  not  pafs  by  the  feoffment,  &c. 
Perk.  f.  234.  , 

9.  An  entry  of  a  man.to  re-continue  his  inheritance  or  freehold 
tnuft  enfue  his  aBion  for  the  recovery  of  the  fame  ;  as  if  three  men 
diffeifc  me  feverally  of  three  feveral  acres  of  land,  being  all  in  one 
county,  if  I  enter  into  one  acre  in  the  name  of  all  the  reft,  this  is 
only  good  for  that  acre  which  I  entered  into  ;  for  every  diffcifor 

Jiatn  a  feveral  freehold,  and  therefore  I  muft  bring  feveral  adtions,  v. 

&c.     Co.  Litt.  252.  b.  cites  Mich.  14  &  15  Eliz.  Ld.  Arundel'^ 
cafe. 

10.  So  if  one  diffeife  me  of  three  acres  of  lands,  and  after  leafes 
thefe  three  feveral  acres  to  three  feveral  men  for  their  lives,  there 
the  entry  of  the  diffeifee  upon  one  of  the  leffees  is  not  good  for  the 
reft  \  but  if  the  diffeifor  had  letten  thefe  three  acres  to  three  feve- 
ral men  for  years,  an  entry  into  one  in  the  name  of  all  the  three 
acres  would  reveft  the  whole.     Co.  Litt.  252.  b. 

11.  HA.  dijfeifes  B.  of  lands  in  three  towns,  and  levies  a  fine  with  And.  28. 
proclamations  of  the  lands  in  one  town  to  C.  in  fee,  and  the  diffeifee  £"  *£** 
within  five  years  enters  into  the  lands  in  the  other  two  towns  only  (be-  Mafon.  * 
ing  in  the  poffeflion  of  the  diffeifor)  in  the  name  of  all  the  lands  in  the  s«  C.  this 
three  * towns,  by  this  the  eftate  of  the  conufee  in  the  third  town  was  i^oThe111* 
notJevefted,  becaufe  he  was  in  by  title.    Keilw.  213.  a.  pi.  22.  lands  of 
Mich.  14  &  15  Eliz.     Brook  v.  Meafon.  which  the 

fine  was 
levied ;  for  the  conufee  was  in  by  title.     Bendl.  207.  pi.  243.  S.  C.  adjudged,  and  for  the  fame 

Jtafon.  #  [  443  ] 

12.  A  copyholder  furrendered  to  the  ufe  of  his  will,  and  thereby  de- 
vifed  the  land  tq  his  wife  for  life,  the  remainder  over  to  hisfon  in  tail, 
and  died,  the  wife  entered  and  died,  a  flranger  did  intrude  upon  the 

lands, 


448  €ntrg. 

lands,  and  thereof  made  three  fever al  feoffments  to  three  feveral  per* 
fons9  he  in  the  remainder  entered  upon  One  of  the  fold  three  feoffees  in 
the  name  of  all  the  lands  Jo  devifed,  and  made  s  leafe  cf  the  whole 
land;  and  by  Clench  and  Wray,  it  was  a  good  entry  for  the  whole, 
and  by  conlequence  a  good  leafe  of  the  whole ;  Gawdy  contrary ; 
note,  all  the  lands  were  in  one  county.  Le.  36.  pi.  46,  Trin. 
28  Eliz.  B.  R.     Troublefield  v.  Troublefield. 

13.  The  cafe  was  this,  three  feveral  perfons  did  occupy  three  Jeve- 
ral  houfes  in  B.  to  which  %  S0  had  right,  and  J*  S.  went  to  one  of 
the  houfes  and  entered,  and  afterwards  went  away,  leaving  him  who 
occupied  the  f aid  hcufe  upon  the  land  ;  and  then  he  entered  into  another 
of  the  houfes,  and  then  went  from  that,  leaving  him  who  occupied  the 
fame  before  upon  the  land ,  and  then  he  entered  into  the  third  houfe,  and 
there  fealed  a  leafe  for  years  unto  another  man  of  that  houfe,  and  naming 
the  two  other  houfes  ;  and  the  leffee  brought  an  ejeBione  firm*  for  the 
two  houfes  in  which  the  leafe  was  not  delivered,  and  the  opinion  of 
the  Court  was  againft  him,  that  he  was  barred  in  the  a&ion  >  for 
the  entry  or  continuance  of  him,  who  occupied  the  fame  before, 
did  defeat  the  entry  of  the  plaintiff  or  lcflbr ;  and  the  plaintiff  was 
forced  to  be  nonfuited.  Godb.  72.  pi.  87.  Mich.  28  &  29  Eliz. 
B.  R.     The  Earl  of  Kent's  cafe. 

1 4.  When  a  freehold  is  out  of  a  perfon,  if  the  diffeifee  enters  ge» 
ner ally  into  one  parcel,  this  fhall  not  re-continue  both,  for  it  may 
be  that  the  diffetfor  of  the  feoffee  had  a  warranty,  and  therefore  the 
general  entry  into  one  parcel  fhall  not  re~continue  both.  Co.  de 
Fin.  Left.  15. 

But  'f  the  15.  If  one  diffeifes  me  of  one  acre  at  one  time,  and  after  diffeifes  me 

Unds  lie        of  another  acre  in  the  fame  coimtyat  another  time,  in  this  cafe  my  en- 

counts        trv  mto  one  °^  tncm  nl  tnc  name  or"  hoth  is  good,  for  that  one 
there  muft     a  (fife   might  be  brought  againft  him  for  both  difieifins,    Co* 

be  feveral       Jjtt.  2*2.  b. 

actions, 

and  consequently  feveral  entries.     Co.  Litt.  25a.  b« 

16.  But  if  I  enfeoff  one  of  one  acre  of  ground  upon  condition,  and  at 
another  time  I  enfeoff  the  fame  man  of  another  acre  in  the  faid  county 
upon  condition  alfo,  and  both  the  conditions  are  broken,  an  entry  into 
one  acre  in  the  name  of  both  is  not  fufficient,  for  that  I  have  no 
right  to  the  land,  nor  aftion  to  recover  the  fame,  but  a  bare  title, 
and  therefore  fevcral  entries  muft  be  made  into  die  fame,  in  re- 
fpeft  of  the  feveral  conditions.  But  an  entry  into  one  part  of  the 
land  in  the  name  of  all  the  land  fubjecl:  to  one  condition  is  good,  al- 
though the  parcels  be  fevcral  and  in  feveral  towns.  Co.  Litt. 252.  b. 

17.  Where  the  poffeffion  is  in  no  man,  but  the  freehold  in  law  is  in 
the  heir  that  enters,  there  the  general  entry  into  one  part  reduces 
all  into  his  a&ual  poffeffion.  And  therefore  if  the  lord  enters  into 
a  parcel  generally  for  a  mortmain,  or  the  feoffor  for  a  condition  broken, 
or  the  diffeifee  into,  parcel  generally,  the  entry  ftiali  not  veft  nor 
deveft  in  thefe  or  like  cafes  but  for  the  parcel.  Co.  Litt.  15.  b. 

18.  But  ivhcn  a  man  dies  feifed  of  feveral  parcels  in  poffeffion,  and 
the  freehold  in  law  is  by  law  cafl  u£on  the  heir%  and  the  poffeffen  in  no 

man, 
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man,  there  the  entry  into  parcel  generally  feems  to  veft  the  a&ual 
pofleffion  in  him  in  the  whole.  But  if  this  entry  in  that  cafe  be 
J~pecial,  viz.  that  he  enters  only  into  -that  parcel  and  no  more, 
there  it  reduces  that  parcel  only  into  a&ual  pofleffion.  Co. 
litt.  15.  b. 

19.  If  a  man  hath  cattfe  to  enter  into  any  lands  or  tenements  in  di- 
vers towns  in  one  and  the  fame  county,  if  he  enters  into  one  parcel  of 
the  lands  or  tenements  which  ate  in  one  town,  in  the  name  of  all  the 
lands  or  tenements  into  the  which  he  hath  right  to  enter,  within 
all  the  towns  of  the  fame  county,  hf  fuch  entry  he  ihall  have  as 
good  a  pofleffion  and  feifin  of  all  the  lands  and  tenements  where- 
of he  hath  title  of  entry,  as  if  he  had  entered  in  deed  into  every 
parcel.     Litt.  f.  417. 

20.  If  three  men  diffeife  me  feverally  of  three  feveral  acres  of  land, 
being  all  in  one  county  ,  and  /  enter  into  one  acre  in  the  name  of  all  the 
three  acres,  this  is  good  for  no  more  but  for  that  acre  which  I  en- 
tered into,  becaufe  every  difleifor  is  a  feveral  tenant  of  the  freehold, 
and  as  I  muft  have  feveral  aclions  againft  them  for  the  recovery  of 
the  land,  fo  my  entry  muft  be  feveral.     Co.  Litt.  252.  b. 

21.  So  it  is  if  one  man  diffeifes  me  of  three  acres  of  ground  and  l^.jSJ"?6 

lets  the  fame  feverally  to  three  perfons  for  their  lives,  &c.  there  the  tf'nacret 

entry  upon  one  leflee  in  the  name  of  the  whole,  is  good  for  no  by  one  mar% 

more  than  that  acre  that  he  has  in  his  pofleffion.  Co.  Litt.  2  C2.  b.  *??  Hlc  di$m 

Jtvor  'as 

feverally  the /aid  three  acres  to  three  perfons  for  years,  there  the  entry  upon  one  of  the  IeflTces  in  the  name 
of  all  toe  three  acres  lhall  recontinue,  and  reveft  all  the  three  acres  in  the  difleifee  ;  for  that  the  diiietfee 
might  have  had  one  afiife  againft  the  difleifor,  becaufe  he  remained  tenant  of  the  freehold  for  all  th« 
three  acres,  and  therefore  one  entry  fliall  ferve  for  the  whole.     Co.  Litt.  252.  b. 

22.  If  one  diffeifes  me  of  one  acre  at  one  time,  and  after  difleifes  mj 
pf  another  acre  in  the  fame  county  at  another  time,  in  this  cafe  my  en- 
try into  one  of  them  in  the  name  of  both  is  good;  for  that  one 
affife  might  be  brought  againft  him  for  both  diflcifms.  Co. 
Litt.  252.  b. 

23.  If  1 enfeoff one  of  one  acre  of  ground  upon  condition  >  and  at  an-  B°tan  CTt!7 
ether  time  I  enfeoff  the  fame  man  of  another  acre  in  the  fame  county  up-  0f  t^t  \J^ 
en  condition  alfo,  and  both  the  conditions  are  broken,  an  entry  into  one  in  the  name 
acre  in  the  name  of  both  is  not  fufficient ;  for  that  I  have  no  right  °f  "u  *e 
to  the  land,  nor  aftion  to  recover  the  fame,  but  a  bare  title,  and  je&  to  0„c 
therefore  feveral  entries  muft  be  made  into  the  fame  in  refpecT:  of  condition  it 
the  feveral  conditions-     Co.  Litt.  252.  b.  good,ai- 

J  though  the 

parcels  are  feveral,  and  in  feveral  towns,  and  fo  note  a  dive-fity  between  feveral  rights  of  entry,  and  fe- 
veral titles  of  entry  by  force  of  a  condition.     Co  Litt.  252.  b. 

24.  If  lands  lie  in  feveral  counties  there  muft  he  feveral  atlions, 
and  confequently  feveral  entries.     Co.  Litt.  252.  b. 

25.  The  entry  of  an  attorney  or  leflee  into  one  acre  in  poffeffion 
tfA.  in  the  name^of  other  lands^  (hall  veft  all  in  the  fame  county 
which  are  in  poffejpon  of  other  leffees  for  years,  if  the  freehold  be  in 
$ne  perfon.     Palm.  402.     Pafch.  1  Car.  B.  R.  Argol  v.  Cheyney. 

25.  It  was  held,  that  where  a  man  would  recover  the  mefne 
profits  in  anaclion  oftrefpnft,  he  muft  prove  entry  into  every  par- 
cel, 
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Cel*  and  hot  into  one  part  in  the  name  of  all.    Clayt.  3$.  pi.  <fr* 
Aug.  1 1  Car.  Gledel's  cafe.  > 

26.  If  there  is  a  manor-houfe,  and  demefne  land  belongs  td 
it,  and  one  lord  enters  into  the  land,  and  the  other  lord  into  the 
hotftt,  the  poffejfton  of  the  houfe  (hall  not  be  the  pofiefliQp.  of  the 
deincfnes,  nee  e  converfo.  2  Sid.  75.  Fafch.  1658.  Crouch  r* 
Wills. 


£  45*  ]  (C)     Entry  t<*  the  Ufe  of  another. 

In  what  Cafes  the  Entry  of  one  to  the  Ufe  of  another 
fhall  fettle  the  PoJfeJJion  in  him  without  Agree* 
menty  and  in  what  not. 


Br.  Conii-    [j.   jF  the  baron  enters  to  the  ufe  of  his  feme,  where  the  entry  of  the 
nuai  cuim,  1  r£me  ^s  iaewfui   this  fettles  the  poffeflion  in  the  feme  pre- 

%.  c  but     fently,  without  any  agreement.     14  H.  o.  25.  b.  J 

S.  P.  does 

not  appear  there. ■  Br.  EntrcCong.  pi.  41.  dtes  S.  C.  but  S.  P.  does  not  appear  there. 


Br.Conti-       •  [2.  So  if  a  man  enters  to  the  ufe  of  an  infant  into  lands  where 

to]U*o^cites'   k*s  cntry  *s  lawful>  ^is  fettles  the  poffeflion  in  him  before  agree- 
a.  c.  bat      ment  by  the  infant.     14  H.  6.  25.  b.J 
not  S.  P; 

Br.  Entrc  Congi  S.  C.  but  S.  p.  does  not  appear.  ■  Co  Litt.  245b  a.  ad  fincm.  S.  P. 

Ibid.  258.  a.  S.  P. 

Co.  Litt.  [3.  So  if  the  entry  be  to  the  ufe  of  one  of  full  age,  where  the  en- 

^nlm. '  '  try  *s  ^awfu^>  this  vefts  the  poffeflion  in  him  before  agreement- 
Jbid.^R.a.  34  E.  3.     Entry  Congeable,  50.J 

—Mo.  450. 

pi.  613.  S.  P.  admitted  per  Cur.  If  one  diflcifej  roe,  and  a  (hanger  enters  upon  the  difleifor  for 

jnc,  ihis  entry  takes  away  the  dill'cifin  ;  per  Roll  Ch.  J.  Sty.  370.  Paten.  1653. 

For  tie  en-       [4,  If  a  man  enters  to  the  ufe  of  one  of  the  plaintiffs,  where  tie 

.for twoftall  entry  is  not  lawful,  this  vefts  nothing  in  him  before  agreement, 

not  be  the  becaufe  he  fhall  be  a  difleifor  by  the  agreement.    34  E.  3.    Entry 

entry  of  the  Coneeable,  CO.] 

other,  where  b  J   D      J     . 

the  entry  is  not  lawful.     Br.  Entrc  Cong.  pi.  69.  cites  31  AiT.  33.  and  1  H.  6.  and  S  H.  64  16* 

accordingly. 

Br#icTtl  f  ^  ^°  ^  a  man  enter3 10  *e  u^e  °fan  mfant*  where  his  entry  Is 
ph6.  citeT*  not  lawful,  this  vefts  no  poffeflion  in  the  infant.  14  H.  6.  25.  b.] 

S.  C.  &  S.  P.— —.Br.  Entry,  pi.  41.  cites  S.  C.  , 

So  where  r^  jf  a  man  Jffifa  nli9  anj  j  mafo  continual  claim,  and  after 

parcener  ^e  ^tesi  and  this  defcends  to  two  coparceners,  upon  whom  I  enter + 
•nters,  by  which  the  coparcenary  is  defeated,  if  after  6ne  enters,  claiming 
claiming  for  f0  tle  ure  0f  herfelf  and  her  coparcener,  yet  nothing  vefts  in  the  other 

her  and  her    t     f       y     J        "    *\      r        1     •  •    J         *       r  r  TT    /      /, 

fiftrr  who  Is  be*ore  agreement,  for  their  entry  is  not  lawful.     14  H.  o.  26.  J 

an  infjnr,  flie  of  full  age  is  a  difleifoicf*  only,  and  the  other  who  is  an  infant  not.  Br.  EntreCong, 
fl.  Co.  cites  26  AfT,  39. 

[7.  a 
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Xj.  Solf  a  man  enters  upon  two  jointenants,  where4  his  entry  is 
lawful,  by  which  the  jointenancy  is  defeated,  if  after  one  enters 
to  the  ufe  of  both,  yet  nothing  veils  in  the  other  before  agreement. 
14  H.  6.  25.  b.]  4ifrc7^  !„.. 

•   VI         feoffs  baron 
and  feme,  and  the  difietfee  re-entered,  and  the  baron  re-enterel  claiming  to  him  and  His  feme,  this  veils 
nothing  in  the  feme,  becaufe  the  jointenancy  was  defeated  by  the  regrefs  of  the  difleifee,  and  fo  he  that 
enters  by  tort,  as  the  baron  here  does,  cannot  by  his  claim  veft  any  thing  in  the  feme  covert,  in  Infant, 
nor  in  a  ftranger  to  the  entry.     Br.  Entre  Cong.  pi.  6.  cites  S.  C.  ■    .      And  cites  1  H.  6.  5.  to  the 

fame  p-jrpofe. S.  P.  unlefs  they  enter  actually.     Br.  Continual  Claim,  pJ.  6.  cites  S.C     But 

Brooke  fays,  it  feems  if  the  ftranger  agiees  after,  this  will  make  him  a  difleifor.  ■■  Br.  Entre  Cong. 

yl.4.1.  cites  S.  C.  which  was  in  cafe  of  a  feotfternt  made  by  a  difleifor  to  a  bagon  and  feme,  and  the 
dj&ifce  re-entered,  a  claim  afterwards  by  the  baron  veiled  nothing  in  the  feme.  ' 

[8.  If  two  coparceners  have  a  right  of  aflion  to  certain  land,  Br.  Entre 

hut  their  entry  is  not  lawful,  and  the  one  enters  to  the  ufe  of  both,  £01*  •£," 

yet  nothing  vefts  in  the  other  till  agreement.     27  Aff.  68.  ad-  s.c!&  ' 

judged.]  s.  P 

*      a       J  Fitrh.  Aff. 

}>2.  affix,  cites  S.  C* 

£9.  If  two  jointenants  are  diffeifed,  and  the  diffeifor  aliens,  and  one 
jointenant  enters  upon  the  alienee  to  the  ufe  of  both,  this  fettles 
the  freehold  in  both.    27  AfT.  68.] 

[10.  If  a  man  commands  J.  S.  to  enter  into  certain  lands  in  his  This  is  «t 
name,  if  he  has  right,  otherwife  not,  if  he  enters  accordingly,  yet  3*  Aff* *** 
if  the  commander  had  no  right,  no  eftate  vefts  in  him  by  this 
entry,  becaufe  his  command  was  conditional.    34  £.  3.  12.  ad- 
judged.] 

II.  In  affife,  it  was  found  that  the  fon  infeoffed  his  father  of  two 
farts  of  the  houfe,  and  20  acres  of  land  for  term  of  life,  and  that  he 
infeoffed  his  father  and  his  mother  for  term  of  their  lives,  and  after 
the  fon  went  beyond  fea  the  father  aliened  the  whole,  and  his  f/ler 
entered  in  name  of  her  brother  if  he  be  alive,  and  if  he  be  dead  in  her* 
own  name  as  heir  to  him,  and  fhe  was  oufted,  and  the  fon  came 
back  and  brought  affife  of  this  oufter,  and  recovered  the  whole  by 
award,  notwithstanding  (he  was  not  deputed  by  the  fon  to  enter. 
Br*  Seifin,  pi.  21.  cites  11  AfT.  2. 

1 2-  In  affife,  it  was  found  that  tenant  in  tail  had  iffue  two  daugh- 
ters and  aliened  in  fee,  and  died,  and  one  daughter  entered,  and  oufted 
the  feoffee,  claiming  to  the  ufe  of  her  and  herftjler  ;  the  feoffee  re- 
entered, and  fhe  who  re-entered  brought  affife  and  recovered, 
and  after  the  other  ffer  entered  upon  her  claiming  as  heir,  and  the 
other  oufted  her,  and  fhe  brought  affife  and  recovered,  by  reafon 
that  her  fifter  entered  firft  to  the  ufe  of  both,  and  recovered  upon 
the  fame  title,  and  therefore  her  filter  may  enter  with  her ;  Brooke 
fays,  quodmirum!    Br.  Entre  Cong.  pi.  55.  cites  21  Aff*  19. 

13.  Guardian  entered  claiming  the  franktenement  to  the  heir 
within  age,  where  the  entry  was  not  congeable,  and  yet  becaufe  the 
infant  was  not  named  in  the  affife  the  writ  was  abated,  and  there- 
fore it  feems  that  the  franktenement  is  in  him  till  he  rv'fufes ; 
quaere;  for  where  one  coparcener  entered  claiming  for  i,|m  anci 
his  coparcener,  he  alone  brought  the  affife  of  an  ouilcr  after  and 
recovered,  notwithstanding  that  it  was  pleaded  to  the  writ  th.it 

12  th  j 
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the  plaintiff*  enteted  claiming  to  him  and  his  companion.  But 
Fifli  faid,  that  he  would  have  a  writ  to  error,  and,  as  it  feems,  it 
is  clearly  error  where  fuch  entry  and  claim  is  made,  and  the  en* 
try  lawful*  Contrary  it  feems  if  the  entry  be  not  lawful.  Never* 
thiffeft,  it  feems  that  this  cafe  is  not  error,  for  the  cafe  was,  that 
baron  and  feme  felfed  in  tail,  the  baron  made  a  feoffment ',  and  had 
[45a  ]  iffue  two  daughters,  who  had  ijfue  two  fins,  the  baron  died,  the  feme 
entered  upon  the  feoffee  of  his  affent,  claiming  at  his  will,  and  died, 
and  the  two  daughters  died,  and  one  of  the  fins  entered  upon  the 
feoffef,  claiming  to  the  ufe  qf  him  and  his  companion  ;  the  feoffee 
brought  affife  againft  him  who,  entered  only,  and  recovered  by  award, 
for  the  feme  by  her  entry  was  no  diffeiforefs,  and  then  fhe  did  not  die 
feifed  o£an  eftate  of  inheritance,  fo  that  the  heir  may  be  remitted; 

.  quod  nota.  Br.  Entre  Cong.  pi.  37.  cites  24  E.  3.  4a. 

14.  And  where  the  entry  is  not  lawful,  there  the  claim  to  him  and 
his  companion  Hoes  not  vefl  feifin  in  his  companion,  and  e  contra  where 
the  entry  is  lawful.     Br.  Entre  Cong.  pi.  37.  cites  24  E.  3. 42. 

Br.  Condi-        x^  jn  qUare  impedit,  the  defendant  made  title,  becaufe  A.  B, 

cite*  S.  C.' "  was/tyft/  of  the  land  in  fee  with  the  advowfon  appendant,  and  infeeffed 
f  upon  condition  one  R.  to  re-infeoff*A.  B.  and  his  feme  and  G.  his 
fon,  and  after  A.  B.  dieti,  and  G.  the  fin  died  within  age  after  re- 
quejt  made  to  re-infeoff  him,  and  after  J.  his  fon  diedalfi  within  age, 
and  W.  his  fon  being  within  age,  one  H.  as  his  prochein  amy  entered, 
by  which  the  defendant  as  lord  feifed  the  ward,  and  the  church 
voided;  and  he  prefented ;  and  admitted  for  good  title  to  have  the 
ward  where  the  heir  enters  into  the  land  within  age  by  condition 
defcended;  quod  nota.  Br.  Gard,  pi,  58.  cites  E.  3.  37, 

'16.  If  a  feme  covert  has  title  of  entry  into  land|  or  if  infant  has 
fuch  title  of  entry,  and  the  baron  or  another  enters  to  the  ufe  of  the 
feme  or  infant,  this  vefts  pofleflion  in  the  feme  or  infant ;  contra  if 
the  entry  be  not  lawful,  and  if  difleifor  in  feoffs  two,  and  the  dif- 
feifee  re-enters,  and  after  one  of  the  feoffees  re-enters,  this  is  no 
remitter  to  his  companion ;  contra  if  his  entry  had  been  lawful. 
Br.  Remitter,  pi.  42.  cites  14  H.  6.  25. 

17.  By  re-entry  of  the  tenant  at  will  after  a  dijfeiftn  thejrankene* 
went  is  not  recontinued  to  the  lejfor,  as  it  is  by  entry  of  a  termer* 
Br.  Trefpafs,  pi.  227.  cites  38  H.  6.  27. 

A  feoffment       18.  If  a  man  enters  to  the  ufe  of  him  who  has  lawful  entry,  this 

for^eVrTis    ve^s  ^c  ^^n  anc*  P0*^1011  *n  him  who  has  title  of  entry  without 
•  diflcifm,     other  agreement.    Br.  Seifin,  pi.  50,  cites  10  H,  7.  12. 

and  in  fuch 

cafe  every  one  may  enter  on  behalf  of  difleifee  where  he  has  a  right  of  entry.    Cro.  C.  170.  pi.  it*  < 

Mich.  5  Car.  U.R.  in  cafe  of  Edgar  v.  Sorrel  1. 

19.  Contra  if  he  has  not  title  of  entry,  by  juftices  of  B,  R.  for 
there  the  pofleflion  vefts  in  thofe  who  enter*  Br.  Seifin,  pi.  50, 
dtes  10  H.  7.  12. 

2D.  If  an  infant  makes  a  feoffment  in  fee,  an  eftranger  of  his  own 
head  cannot  enter  to  the  ufe\>f  the  infant ',  for  the  eftate  is  voidable. 
Co.  Litt.  245.  a. 

11.  if 
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fc*.  If  an  infant,  or  a  man  of  full  age,  is  diffeifed>  an  entry  by  a 
granger,  of  his  own  head,  is  good,  and  fo  vefts  prefently  the 
eftate  in  the  infant  or  other  difleifee.  Co.  Litt.  245.  a. 

22-  If  tenant  for  life  makes  a  feoffment  in  fee,  an  eflranger  may 
enter  for  a  forfeiture  in  the  name  of  him  in  the  reverfion,  and  thereby 
the  eftate  fliall  be  veiled  in  him,  et  fie  de  fimilibus.  Co. 
Xitt.  245.  a, 

23.  If  an  infant  or  any  man  of  full  age,  have  any  right  of  entry 
into  any  lands,  any  Jlranger  in  the  name,  and  to  the  ufe  of  the 
infant,  or  man  of  fall  age,  may  ente»into  the  lands,  and  this  re- 
gularly fhall  reft  the  lands  in  diem  without  any  commandment  pre* 
cedent ',  or  agreement  fubfequenU  Co.  Litt.  258.  a. 

24.  If  a  dijfeifor  levy  a  fine  with  proclamations  according  to  the 
itatute,  a  ftranger  without  a  commandment  precedent,  or  an 
agreement  fubfequent  within  the  five  years,  cannot  enter  in  the 

jiame  of  the  difleifee  to  avoid  the  fine,  and  the  refolution  was    [  453*  J 
grounded  upon  the  conftru&ion  of  ftat.  4  H.  7,  cap.  24.  Co. 
latt.  258.  a* 

25.  Guardian  for  nurture,  or  infocagey  may  enter  in  the  name  of 
the  infant,  having  a  right  of  entry,  and  this  (hall  veil  the  eftate 
in  the  infant  without  any  commandment  or^affenU  9  Rep.  106.  a. 
jPafchu  iq  Jac.  1.  in  Margaret  Podger's  cafe,  , 


(D)    Entry  to  the  Ufe  of  another. 
What  fliall  be  a  good  Agreement  to  fettle  the  Eftate* 

[*.   IF  a  man  dijeifes  another  fo  the  ufe  of  baron  and  feme,  and  they 
**  agree  to  it,  the  eftate  is  in  both.     15  £.  4.    15.  b.    ad- 
mitted,] 

[2,  {But]  if  a  man  dijeifes  another  to  the  ufe  of  a  feme  covert \ 
the  agreement  of  the  feme  without  the  hufband  will  not  fettle  the 
eftate  in  the  feme,  becaufe  her  agreement  is  void,  for  her  will  is 
transferred  to  the  baron.] 

[3,  But  in  this  cafe,  the  agreement  of  the  baron  will  fettle  the  Br.Diflttfirt, 
eftate  in  the  feme,  though  fhe  is  no  difleiforefs  thereby,  for  the  s.  c!!^** 
whole  *  will  of  the  feme  is  put  in  the  baron  during  the  coverture,   Fjuh.  Dif- 
*nd  he  may  agree  to  the  feoffment  made   to  the  wife;  ergo.   i?fin»P|"  *• 

El        £•**      •     _                                                                                                                    cites  O*  \*% 
_       •  4. 9.  b.  Curia.]  - Br. 

Agreement,  PM*  s*  c* *  Tljc  or'S»nal  Jn  Ro11  is  (aSree)» 


C4-  U  the  baron  AJfeifes  another  to  the  ufe  of  the  feme,  this .  (hjOl  \™£ 
fettle  the  eftate  in  the  feme,  for  the  baron  upon  a  difleifin  by  able>  pl  ^ 
another  by  his  agreement  might  have  fettled  the  eftate  in  the  cites  s.  c. 
feme,  and  this  diffeifin  to  the  ufe  of  the  feme  it  an  agreement  in  — **[• 
law:  ergo.  J  44  E.  3.  9.  admitted.  44  Aff.  26.  admitted.  Con-  C;..im,pi6. 
Ira  \  14  H.  6*  25.  b.  7  E.  4.  7.  b.]  c""  |- c* 

Eacre  Congeabie,  pl.  41.  cto  S.  C,  but  S.  P.  does  not  clearly  appear. 

Vol. IX.  Mm  CS-  tf 
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Fit»h  Affife  [5.  If  baron  and  feme  enter  into  land  in  the  right  ef  the  feme, 
|l«^ii. cites  foiJere  the  feme  hath  not  any  right,  the  feme  b  tenant  of  the  land 
Br.  Cover-    thereby.     35  AfT.  5.  adjudged.] 

ture,  pi*  41* 

cites  S.  C.  and  Brooke  fays,  et  fie  vide  that  the  feme  has  no  power  to  waive  the  tenancy  during  the 

lite  of  the  baron* 

Fiteh. Entry  £(J.  If  the  baron  feifed  in  the  right  of  the  feme  aliens  in  fee,  and 
Congeable^  ajter  d\ffe\fcs  the  difcontinuee^  claiming  his  firjl  eflate,  without  faying 
44  E. '3.  8.  anything  of  the  feme,  this  fti  all  veil  nothing  of  the  tenancy  in 
S. c-  the  feme,  becaufe  he  does  not  claim  by  exprefs  words  in  the 

name  of  the  feme.  44  E.  3.  9.  adjudged  per  Curiam.  44  AfL  26. 
the  fame  cafe.] 

[7.  If  a  man  enfeoffs  baron  and  feme  of  a  manor,  and  after  the 
baron  and  feme,  by  colour  of  this  feoffment,  enter  into  certain  lands 
.  which  are  not  parcel  of  the  manor,  but  they  thought  they  were  parcel, 
yet  the  feme  ihall  gain  nothing  in  the  land  by  this,  but  the  whole 
eftate'-is  in  the  baron.  *  Quaere,  21  Aff.  1.] 
[  454  ]  [$•'  If  tnc  guardian  enters  and  dijfeifes  a  man,  claiming  the  free- 
hold to  the  ufe  of  the  heir,  this  (hall  fettle  the  freehold  in  the  heir. 
27  Aff.  68.  faid  to  be  fo  adjudged.] 

[9.  If  a  man  leafes  lands  for  years  to  J.  S.  and  delivers  the  deed 
to  J.  D.  to  the  ufe  of  J.  S.  and  after  J.  D.  enters  into  the  land 
to  the  ufe  of  J,  S.  without  commandment  of  J.  5.  and  is  ejetled,  and 
after  J.  S.  affents  thereto,  he  (hall  have  an  eje&ione  firms  upon 
the  laid  ejectment.  P.  44  El.  B.  R.  Bishop's  cafe,  per 
Curiam.] 


Fol.  740. 


(E)     What  (hall  be  faid  an  Entry  into  Lands  to  re- 
duce bis  EJlatc. 

[1.   IF  the  dijfeifee  enters  into  the  land,  and  continues  in  the  land 

*    with  the  difleifor,  and  manures  the  fame  land  with  the  dif- 

ft'ifor,  claiming  nothing  of  his  firjl  e/late9  yet  this  is  an  entry  that 

will  reduce  his  firft  eft  ate.     40  AfT.  38.  Curia.] 

28  AIT.  pi.         [2.  [But]  if  the  difleifee  enters,,  and  takes  the  profits  as  lejfee  et 

L>2,p€and    w/''  °f  *^e  dffirfor*  or  m  anv  manner,  this  will  be  an  entry,  and 
fo  iaiG  Aff.  reduce  his  eitate.     28  Aff.  42.  adjudged,  but  quaere.] 

pi.  42.  nor 

does  the  S.  P.  appear  in  Br.  Entrc  Congeable,  pi.  61.  nor  in  Br.  Damages,  pi.  159.  nor  in  Br.  Seifin, 

pi.  23.  cited  by  Mr.  Dan  v.  for  that  purpofe  and  to  correct  the  mifprinting  of  Roll.  . 

Co.  Litt.  [3.  If  the  difleifee  commands  aflranger  to  put  in  the  cattle  of  the 

245.D.S.P.  jiraftger  m  tne  iand  to  feed  there,  this  is  an  entry  in  law  into  the 
land.     1  E.  4.  3.] 

[4.  If  A.  leafes  to  B.for  years,  the  remainder  to  C.  in  fie,  and  if. 
and  B.  come  upon  the  land  of  purpofe •,  fcilicet,  A.  to  make  Uvtrj, 
and  B.  to  take  it,  this  Jball  not  be  (aid  any  entry  of  B.  to  vtfl  At 
acli/al  pojfeffion  in  him  till  livery  made ;  for  then  the  remainder 
would  be  void,  which  would  be  againft  the  intention  of  the  parties. 
Co.  Litt.  49.  b.1 

[5.  if 
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f  J.  If  it  be  agreed  between  the  diffeifor  and  diffeifee,  that  the 
diffeifee  Jball  releafe  all  his  right  to  the  dijjeifor  upon  the  land,  and 
accordingly  the  diffeifee  enters  upon  the  land,  and  delivers  the 
'releafe  to  the  dijfeijor  upon  the  land,  this  is  a  good  releafe,  for 
the  entry  of  the  diffeifee  being  for  this  purpofe,  fhall  not  avoid 
the  diffeifin,  for  his  intent  in  this  cafe  guides  his  entry  to  a  fpe- 
cial  purpofe.  Co.  Litt.  49.  cites  P.  19  £1*  B.  per  Curiam, 
refolved.] 

[6.  But  jfthe  dijjeifor  males  a  feoffment  to  the  diffeifee  and  others, 
there,  though  the  diffeifee  comes  to  take  the  livery,  yet  when  the 
livery  is  made,  the  diffeifee  is  remitted.     Co.  Litt.  49.  b.] 

[7.  \Buf\  if  the  diffeifee  comes  upon  the  land,  and  puts  his  foot  Br.Damagei 
in,  but  takes  no  profits,  but  the  diffeifor  oujls  him,  this  entry  fhall  J'Jf9^1 
not  fettle  any  eftate  in  him,  (at  the  eleftion  of  the  diffeifee,  as  it  this  is  no 
feems,)  for  the  diffeifee  may  have  an  aflife  of  the  firft  diffeifin.  remitter.-. 
26  Aff.  42.  adjudged.]  £;^ 

pi.  61.  cites  S.  C.  Brooke  fays  this  feems  not  to  be  an  entry  ;  for  if  it  was  an  entry  he  mould  have 

trefpafs  of  the  firft  diffeifin  and  not  an  aflife. Br.  Seifin,  pi.  23.  cites  S.  C— — Br.  Entrc 

Cong*  pl*  57*  c,tcs  2*  E.  3*  14-  contra,  that  the  putting  tf  afoot  into  the  land  is  a  good  entry.    But 
/jusere,for  it  feems  the  Year-book  is  mifyuoted. 

[8.  If  I  have  an  houfe  and  land  adjoining  to  the  plot  of  land  in  [  455  ] 
auejHon  between  me  and  another,  and  Ijland  upon  one  piece  of 
ftone-wall,  which  is  mine  own  foil,  and  put  my  hand  through  a  wall 
made  of  lime  and  lathes,  which  Jtands  upon  the  land  in  que/Hon,  and 
there  delivers  a  leafs  fealed  to  try  the  title,  this  is  a  good  entry,  though 
I  do  not  come  within  the  plot  in  queftion.  M.  f  1  Ja.  B.  be- 
tween Ballard  and  Richardson,  per  Curiam.] 

9.  If  leffee  for  life  be,  the  remainder  or  reverfton  in  fee,  and  lejfee  Cited  iRep. 
if  diffeifed  with  warranty,  and  dies,  and  after  leffee  enters  or  recovers  ^!B  *J" 
by  ajjife,  becaufe  the  warranty  does  not  defcend  upon  him,  yet  this  °     *"  c' 
mall  not  reduce  the  remainder  or  reverfion,  but  it  fhall  be  bound 
by  the  warranty,  becaufe   it  was  bound  before  the  re-entry. 
44  Aff.  35.  2  Roll.  740.  Voucher  (F),  pi.  i. 
.  ■  10.  But  otherwife  it  is  if  the  leffee  re-enters  before  the  death  of  the 
anceftor,  then  the  reverfion  or  remainder  is  not  bound  by  the  war- 
ranty, becaufe  it  does  not  defcend  upon  him,  and-therefore  the    . 
re-entry  of  leffee  reduces  the  eftate  of  him  in  reverfion  or  re- 
mainder, and  then  the  eftate  upon  whichfthe  warranty  was  annexed 
isdeftroyed.     44  Aff.  35.  2  Roll.  740.  Voucher  (F),.pl.  2. 

11.  Where  diffeifor  infeeffs  his  father  or  coufin,  who  dies  feifed, 
and  the  diffeifor  is  heir,  the  diffeifee  may  re-enter  upon  him  ;  per 
Moile  and  Chocke,  quod  fuit  conceffum.  Br.  Property,  pi.  7. 
cites  34  H.  6.  io. 

12.  If  the  diffeifor  dies  feifed,  and  his  feme  is  endowed  by  his  heir, 
the  entry  of  the  diffeifee  is  revived  for  the  third*part  put  in  dower. 
Br- Seifin,  pi.  18.  cites  Littleton,  tit.  Defcents. 

1 3.  It  was  agreed,  that  if  a  man  has  title  to  a  moiety,  or  to  a  third 
part,  or  fourth  part,  &c.  by  this  he  may  enter  into  the  whole  land, 
and  this  (as  it  feems)  is  underftood  before  partition  of  the  land  clearly. 
Br.  Entre  Cong.  pi.  103.  cites  21  E.  4.  10,  11. 

M  m  2  14.  If 
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14.  If  the  diffeifee,  at  the  requeft  of  the  diffeifor,  comes  into  the  cellar 
to  fee  it,  or  to  come  to  his  houfe  to  his  daughter's  wedding,  or  to  dine 
with  him,  Ike*  this  is  no  entry.  PL  C.  92.  b.  93.  a.  Trin.  3  M.  1. 

15.  The  difleifee  comes  upon  the  land  to  deliver  a  releafe  to  the  dif- 
feifor ;  this  is  no  entry  to  reveft  the  land  in  the  difleifee  ;  Arg. 
Le»  127.  pi.  172.  Trin.  30  Eliz.  cites  it  as  adjudged  in  C.  B.  in 
Waynman's  cafe. 

Gotiidrt>.8o.  1 6.  If  the  cattle  of  a  lejfee  thai  is  ouflid  eftray  into  the  land  whereof 
pi.  iS.  Sibil  he  is  oufted,  this  is  not  any  re-entry  to  revive  the  rent,  becaufe 

bucs?  p!C"  tncT  wcre  not  Put  *nto  *e  *an(*  ty  t^ic  difleifee  himfelf,  but  went 
does  not  *ap-  there  of  their  own  accord ;  per  Anderfon,  to  which  Periam  agreed* 
*«•  Le.  no.  pi.  169.  Pafch.  30  Eliz.  C.  B.     Cibelv.  Hills. 

1 7.  Lejfee  being  in  pofTeflion,  makes  feoffment  and  livery  in  the 
prefence  of  lejfor,  which  he  may  do,  and  the  lcflbr's  prefence  cannot 
difturb  it,  but  immediately,  by  teJfor*s  being  there,  this  ifr  an  entry 
by  him,  and  a  revejling  the  freehold  in  him.  Cro.  E.  322.  pL  ic. 
Pafch.  36  Eliz.  B.  R.     Read  and  Morpeth  v.  Erington. 

1 8.  A  diverfity  is  to  be  obferved  between  an  entry  in  Iaiv  and 
an  entry  in  deed,  for  that  a  continual  claim  of  the  difleifee  being 
an  entry  in  law,  (hall  vejl  the  pofTeflion  and  feiGn  in  him  for  his 
advantage,  but  not  for  his  disadvantage;  and  therefore  if  the 
difleifee  brings  an  ajfife,  and  hanging  the  aflife  he  makes  conti- 
nual claim,  this  (hall  not  abate  the  aflife,  but  he  (hall  recover 
damage  from  the  beginning ;  but  it  is  otherwife  of  an  entry  in 
deed.     Co.  Litt.  253.  b. 

19.  If  the  baftard  invitei  the  mulier  to  fee  his  houfe,  and  to  fee  pic- 
tures, &c.  or  to  dine  with  him,  or  to  hawk,  hunt,  or  fport  with  him, 
orfuch  like,  upon  the  land  defcended,  and  the  mulier  comes  upon 

r  456  1  the  land  accordingly,  this  is  no  interruption,  becaufe  he  came  in 
by  the  confent  of  the  baftard,  and  therefore  the  coming  upon  the 
land  can  be  no  trefpafs.     Co.  Litt.  245.  b. 

20.  But  if  the  mufier  comes  upon  the  ground  of  his  own  head,  and 
cuts  down  a  tree,  or  digs  the  foil,  or  takes  a/ry profit,  thefe  fhall  be  in- 
terruptions, for  rather  than  the  baftard  fhall  punifh  him  in  an  ac- 
tion of  trefpafs,  the  act  fhall  amount  in  law  to  an  entry,  becaufe 
he  has  a  right  of  entry.     Co.  Litt.  245.  b. 

21.  So  it  is  if  the  mulier  puts  any  of  his  beafts  into  the  ground,  or 
commands  aflrrnger  to  put  ^n  his  beafts  ;  thefe  do  amount  to  an  en- 
try, for  although  in  thefe  cafes  the  mulier  does  not  ufe  any  expref* 
words  of  entry,  yet  thefe  and  fuch  like  afts  do,  without  any  word, 
amount  in  law  to  an  entry,  for  ads  without  words  may  make  an 
entry,  but  words  without  an  aft  cannot  make  an  entry  (viz.  entry 
into  the  lands,  &c).     Co.  Litt.  245.  b. 

22.  If  a  man  has  common  in  the  land  of  J.  S.  between  Lady-day  and 
Michaelmas,  and  the  commoner  brings  an  affife  of  his  common,  and 
at  Chriftmas  puts  in  his  beafts,  this  fHall  not  be  any  entry  to  abate 
his  writ 5  for  it  cannot  be  intended  for  the  fame  common j  cited 
per  Fleming  Ch.  J.  as  cited  by  Yelverton  J.  and  which  cafe  is 
agreed  to  be  good  law.  2  Brown!.  238.  Pafch.  10  Jac.  JB.  R.  in 
cafe  of  Rutland  (Earl)  v.  Shrewfbury  (Earl). 

23.  Though 
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23.  Though  a  fine  be  a  feoffment  of  record,  yet  it  is  but  fo 
by  fitlione juris.  If  another  were  in  by  tort,  it  will  not  amount  to 
an  entry  as  a  feoffment  (hall  ;  per  Bridgman  Ch.  J.  Cart.  1 76. 
Hill.  18  &  19  Car.  2,  C.  B. 

24.  Entry  on  the  land  by  a  ceftuy  que  truft  is  no  fufficient  claim  j 
it  mult  be  by fubpaena ;  per  Ld,  Keeper.  Chan.  Cafes,  268.  Mich. 
27  Car.  2.     Clifford  v.  Afbly. 

25.  Though  a  declaration  in  eje&ment  be  delivered  within  20 
years,  and  a  trial,  whereby  there  is  a  leafe,  entry,  and  oujler  confeffed, 
yet  that  will  not  amount  to  an  entry  to  bring  it  out  of  the  ftatute  of 
limitations,  though  an  entry  be  aftually  confeffed,  for  it  mult  be  an 
a&aal  entry,  though  an  ejcftment  be  a  cuftomary  way  of  pro- 
ceeding, and  this  has  been  fo  adjudged;  per  Holt  Ch.  J. 
12  Mod.  573.  Mich.  13  W.  3.  in  cafe  of  Hayward  v.  Kinfey. 

26.  In  proving  an  entry  and  claim,  it  is  neceffary  to  prove  that  A  cafual 
it  be  animo  daman di.     6  Mod.  44.  Mich.  2  Ann.  B.  R.  Ford  v.  fntTy. by. 

v  *   r>  hunting  it 

XjC.  Orey.  not  good. 

Lat.  15,16. 
cites  PI.  C.  93. 

27.  A  tare  entry  on  another  without  an  expulfion  makes  fuch  a 
feifin,  only  that  the  law  will  adjudge  him  in  poffeflion  that  has  the 

right,  and  fo  are  the  words  intravit  l&  fuit  inde  feifttus  prout  lex 
pofiulat  to  be  underftood  in  fpecial  verditt,  but  it  will  not  work 
diileifin  or  abatement  without  aclual  expulfion.     Per  Holt  Ch.  J. 
x  Salk.  246.  pi.  2.  Trin.  3  Ann.  B.  R.  Anon. 


(F)     In  what  Cafes  the  Entry  of  one  fhall  be  for  [457] 

another. 


fi.   f  Fa  rent  depends  to  an  aunt  and  niece  as  coparceners,  and  the  Br.  Brief, 

*  aunt  bath  the  niece  in  ward  (fcilicet,  as  guardian  in  foe  age  p!'  3^7* 
as  it  feems),  and  takes  the  rent  to  her  own  ufe,  and  never  claims  to 


the  vfe  of  the  niece,  yet  this  feifin  of  the  aunt  (hall  be  an  adual 
feifin  for  the  niece,  for  in  law  the  general  feifin  of  one  is  of  both, 
and  here  is  not  any  exprefs  aft  that  her  entry  was  to  her  own  ufe. 
36  Aff.  1.] 

[2.  If  lands  defend  to  two  coparceners,  and  a  ftranger  abates,  and  Br*  Aflife, 
after  one  enters  generally  into  the  land,  this  fhall  be  an  entry  for  cit^*6*Afl". 
both,  and  fettle  the  poffeflion  in  both.  26  Aff*.  i,  admitted.]         2.  and  Roil* 

is  mifprint- 
ed.  Br.  Entre  Congeable,  pi.  $9.  cites  S.  C.  and  in  aflife  brought  by  her  alone  againft  the  abator 

ihe  recovered  by  award \  for  the  had  right  againft  all  that  had  no  tight.  Sec  tit.  Parceners 

(B),  and  (B.  a). 

[3.  It  lands  corns  to  two  in  common,  and  one  enters  into  it  gene-  *Cro.  E. 
rally,  this  (hall  be  an  entry  for  both.    M.  40, 41  El.  B.  R.  be-  s.3c.«ibfc 
tween  *  Hempsley  and  Brice,    per  Curiam.     Hobert's  Re-  ed.—Mo. 
ports,  166.  between  +  Smales  and  Dales,  adjudged.]  546.pi.729. 

*  .  Hemleyv. 

Brife,  S.  C.  and  S.  P.  ruled  accordingly. 
•J*  Hob*  no,  pi.  152.  S*  C.  adjudged  accordingly  j  for  entry  generally  ihaif  always  betaken  according 

Mm  j  to 
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to  right,  a<  beirffc  under  the  conitru&ion  of  liw,  and  therefore  ever  conftruei  lawful*  Mo.  ?6ff* 

pi.  1201,   Small  v.  Dale.  S.  C.  adjudged. 

r*  -*— ■  \  [4.  If  a  man  devifes  land  held  in  capite  by  Inighfs  fervice  to 
•FoL  740.   £#j  fa  y0UfJger  fon>  by  which  the  devife  is  void  for  a  third  part» 

+  Co  E  anc*  ^e  aev{fee  eniers  generally  into  the  whole,  tins  fhall  be  an  entry 
639.  pi.  41.  in  law  for  the  eldefl  fon  alfo.  M.  40,  41  EL  B.  R.  between 
s.c&s.p. -^  Hempsley  and  Brice,  per  Curiam,  Robert's  Reports,  166-. 
Mo!*<4o7    between  $  Smales  and  Dales,  adjudged.j 

pi.  729.  S.  C.  &  S.  P.  ruled  accordingly. 

J  Hob.  120.  pi.  152.  S.  C.  adjudged.  Mo.  868.  pi.  1201.  S.  C.  adjudged. 

Cro.E.639-       [4,]  So  if 'the  devifee  after  his  entry  makes  a  leafe  for  years  of  the 

by  aifthV*1  whofe*  Yet  tms  ma^  not  "e  anv  explanation  of  his  entry,  but  that 
Court;         his  entry  fhall  be  faid  an  entry  for  both.     M.  40,  41  Eliz.  B.  R. 

praeter  Fen-   between  HEMPSLEY  AND  BRICE.] 


ner. 


Mo.  546.  pi.  729.  S.  C.  8c  S.  P.  ruled  accordingly. 

[5.   So  if  the  devifee  levies  a  fine  of  the  whole.  M.  40,  4 1  EL 
B.  R.  between  Hempsley  and  Brice.]' 
Mr.Danrew        [6.  If  a  man  feifed  of  lands  held  by  knight's  fervice  In  fee,  dip- 
in  his  re-      vyej  tfoe  w/J0/e  f0  2.  in  fee,  and  3.  after  his  death  enters  into  the 

this  plea  whole,  claiming  the  whole  to  himjelf,  yet  this  is  an  entry  for  the 
fays,  vide  heir,  who  is  tenant  in  common  with  him  for  a  third  part,  the  dc- 
iio  ud  V^e  °eing  void  for  a  third  part,  for  one  tenant  in  common  can- 
quaere,  not  difleife  his  companion  without  an  actual  oufter.  Hoberr's 
whether  Reports,  167.] 

itmuftndt  r  '  J 

be  intended  the  heir  was  in  poffeflion  before,  or  that  B.  made  his  entry  firft,  and  afterwards  being  ||  m 
poflVflion  claimed  the  whole j  for  by  Co.  Litt.  243*  b.  373.  b.  where  one  parcener  enters  fpecially  claim- 
ing the  whole,  and  takes  the  whole  profirs,  ihe  gains  the  moiety  of  her  filter  by  abatement.  But  dec 
Cart.  176.  where  Hob.  is  taken  [by  Bridgman  Ch.  J.  Hill.  18  8c  19  Car.  2.  C.  B.  in  delivering  the 
opinion  of  the  Court  in  the  cafe  of  Rundale  v. "Ely]  as  here  abridged. 

II [458]  .    . 

NoT>  5"«  [7.  If  a  man  devifes  certain  annuities  to  his  four  Jons  out  of  certain 

EH**  B.R.  lan&s*  an^  devifes  further,  that  if  his  heir  does  not  pay  the  laid 


Rot.  1 06 1.  nuities,  then  his  faid  fons  fhall  have  the  lands  to  them,  and  thefurwoor 
Aynfworth  <f  them,  and  after  the  faid  annuities  are  not  paid,  upon  which 
S.P.exatlly  one  of  the  fons  enters  generally,  this  (hall  be  an  entry  for  all  the  four 
only  in  that'  fons,  inafmuch  as  they  are  jointenants.  H.  42  El.  B«  R.  bc- 
cafe  the        tween  Purslowe  and  Parker,  adjudged.] 

legacies 

were  paid  to  two,  but  not  to  the  other  two,  and  feems  to  be  S.  C.  refohred  that  by  the  entry  of  one  of 

the  two  who  was  not  paid,  the  eftate  was  veiled  in  all  four ;  for  they  take  jointly,  and  the  eftate  of  the 

heir  divefts  him  in  toto. Cro.  E.  919.  pi.  14.     Hainfwqrth  v.  Prety.  S.  C.  8c  S.  P.  adjudged. 

. Mo.  644.  pK  891.    Hamfworth  v.  Pretty.  S.  C.  all  the  fons  were  paid  but  one,  and  adjudged 

accordingly* 

£8.  If  a  man  devifes  to  J.  S.  lands  held  by  inighfs  fervice%  and 
dies,  his  heir  within  age,  and  a  Jlranger  enters  upon  the  devifee  and 
dijfeifes  him,  and  after  the  lord  in  chivalry  enters  upon  the  dijfeifor, 
and  upon  the  re-entry  by  the  diffeifor,  brings  trefpafs  again/1  him,  this 
is  maintainable,  for  the  entry  of  the  lord  into  his  third  part  (the 
devife  being  void  for,  that)  is  an  entry  for  the  devifee  for  the  other  tw 
parts,  and  fo  the  lord  and  diffeifor  are  no  tenants  in  common.  P. 

3  Car. 
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3  Car.  between  Rogers  and  Blynman,  per  Curiam,  refolved 
upon  evidence  at  the  bar.] 

9.  In  aflife  the  Jon  leafed  to  his  father  for  life,  and  went  beyond fea,  Br»  Affife, 
and  the  father  aliened  in  fee,  and  the  ftfter  of  the  Jon  entered  in  the  jj*  J  |7"  . 
name  of  her  brother  if  he  be  alive,  and  if  he  be  dead  in  her  own  name,  and  a  As  * 
and  was  ouftcd,  the  fin  returned  and  brought  aflife,  and  recovered  that  th« 
by  award  upon  this  entry,  and  feiiin,  and  yet  the  fon  did  not  do-  th™ca|"po!l 
pute  the  daughter  to  enter ;  quod  nota,  by  award.     Br.  Entre  tion  m4y " 

Cong.   pi.  CO.    cites  II  AIT.  II.  recover  bv 

ch'i  in  vita  ; 
for  this  fliaU  not  day  the  aflife. 

10.  In  aflife  the  baron  and  feme  were  tenants  in  tail,  and  had 
tffue  two  daughters,  the  baron  difcontinued  and  died,  and  feme  by  af- 

feht  of  the  feoffee  entered  and  claimed  nothing  but  at  his  will,  and  af- 
ter died,  one  daughter  entered  claiming  to  both,  and  the  feoffee 
brought  affife  againjl  her  who  entered  only,  and  all  this  matter 
found  by  verdict,  and  the  writ  Jball  not  abate  by  the  not  naming  of 
the  other  coparcener,  but  the  plaintiff  fliall  recover  ;  for  the  entry 
of  one  for  two  {hall  not  be  the  entry  of  the  other,  where  the  entry 
is  not  lawful.  Br.  Entre  Cong.  pi.  69.  cites  31  AfT.  33.  and 
1  H.  6.  5.  and  8  H.  6.  16.  accordingly. 

II."  If  a  fine  is  levied  to  two,  and  one  does  not  enter,  nor  fay  any 
thing,  and  the  other  enters  and  is  impleaded,  there  per  Hank,  he  may 
plead  jointenancy  with  the  other,  notwithftanding  that  he  alone 
counts  of  the  poffeffony  and  that  the  other  never  entered.  For  the 
pofleffion  by  the  fine  and  the  entry  of  the  one,  {hall  be  adjudged 
in  law  to  be  in  both,  ////  the  other  difagrees  by  matter  of  record,  and 
fo  fee  that  difagreement  to  relinquilh  a  thing  {hall  not  be  but  by 
matter  of  record,  but  agreement  to  take  a  thing  may  be  by  parol 
or  matter  in  deed.  Br.  Jointenancie,  pi.  57.  cites  8  H.  4.  13. 

1 2.  If  dijpijor,  intruder,  or  abator,  enfeoffs  aflranger  and  dies  feifed, 
and  his  heir  enters  and  enfeoffs  the  offender,  the  firft  difleifee  may 

enter,  but  againft  Jlrangers  the  defcent  {hall  hold  place.     Per    C  459  ] 
Keble,  which  was  not  denied.     Br.  Entre  Cong.  pL  119.  cites 
5  H.  7.  6. 

13.  If  a  man  dif continues  the  land  of  his  wife  upon  condition,  and 
dies  without  iffue%  tie  entry  is  given  to  the  heir  of  the  baron,  and  if 
he  enters  for  the  condition  broken  then  may  the  heir  of  the  feme  enter, 
for  the  entry  of  the  one  revives  the  entry  of  the  other.    Br.  Entre 
Cong.  pi.  91.  cites  9  H.  7.  24. 

14.  And  if  a  recovery  by  erroneous  judgment  be  had  againjl  the 
father,  of  land  of  the  right  to  his.  wife,  and  he  dies,  if  the  heir  of  the 
part  of  the  fatter  reverfes  the  judgment  by  error,  there  the  heir  of 
the  part  of  the  mother  may  enter.     Br.  Entre  Cong.  pi.  91.  cites 
9  H.  7.  24. 

15.  And  where  a  man  feifed  of  land  has  iffue  two  fins,  and  the 
eldefl  enters  into  religion,  and  the  father  dies,  and  an  erroneous  reco- 
very is  had  againjl  the  youngeft,  and  the  eldeft  is  deraigned,  he  hath 
no  remedy.  Per  all  the  juftices  of  C.  B.  Br.  Entre  Cong.  pi.  91. 
ches  9  H.  7.  24. 
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i6\  But  if  thcyounge/I  reverfes  this  by  error,  the  elded  may  erf* 
ter,  for  in  thefe  cafes  the  land  is  put  in  fuch  plight  as  if  no  feed- 
very  or  discontinuance  had  been,  and  fo  the  entry  of  one  (hall 
give  advantage  to  the  other.    Br.  Entrc  Cong*   pi.  91.  cite* 
*  9  H.  7.  24. 

17.  Two  tenants  for  life  are  dijfeifed  by  A.  and  B.  if  one  of  the 
tenants  for  life  releafes  to  A.  and  the  other  tenant  for  life  re-en- 
ters, he  has  the  moiety  in  common  with  A.  and  he  has  revetted 
the  entire  reverfton  in  him  in  whom  the  Tevetfion  was  before.  Per 
Manwood  J.   Le.  264.  pi.  354.  19  Eliz.  C.     Anon. 

1 8.  When  an  entry  is  given  by  a  facial  flat  ute9  there  the  entry 
(hall  not  enure  further  than  the  words  01  the  ftatute,  as  land  is 
given  to  the  hufband  and  wife,  and  to  the  heirs  of  the  body  of  the 
hufband;  the  hufband  levies  a  fine  and  dies;  the  wife  enters \ 
this  entry  (hall  not  avail  the  ifTue  in  tail ;  for  the  entry  is  given 
to  the  wife  by  a  fpecial  law,  and  fo  -where  the  hufband  aliened 
the  lands  of  the  wife,  and  after  they  were  divorced  the  hufband 
dies,  the  wife  (hall  not  enter  by  3a  H.  8.  but  is  put  to  her  writ  of 
cut  in  vita  ante  divortium.  Arg.  Le.  7.  pi.  10.  Mich.  25  &  26  Eliz. 
fi.  R.  cited  in  the  cafe  of  Stonely  v.  Bracebridge  as  Sir  Richard 
Haddon's  cafe. 

Mo.  457*  19.  Tenant  in  pofleffion  of  lands  to  which  another  has  right  of 

Awdley't      cntry  levies  a  fine  with  proclamation  ;  he  who  has  right  ought  to 

cafe,  S.  P.  '   .  r     J  ,     r  ^  j.      .   .  o  ° 

— Gtwdy  J.  enter  in  per/on,  or  make  warrant  facial,  or  commandment  to  one 
faid,  that  to  enter  for  him,  otherwife  he  does  not  preferve  his  right,  and 
ment8perad-  ot'ier  cntrv  by  a  ftranger  will  not  avoid  the  fine.  Mo.  150.  pi.  613. 
Venture  of  ~  Fafch.  38  Eliz.  B.  R.    Lutterel's  cafe. 

him  that 

had  the  right,  if  made  within  the  Jive  years  after  fuch  entry  made  in  his  name,  would  fere,  bat  as 
agreement  afterward  would  not  fcrvej  qusere.  Cro.  £.  561.  pi.  10.  Pafch.  39  Eliz.  B.  R.  in 
Cdic  of  Pollard  ?•  Audley. Poph.  108.    Pollard  v.  Lutterell.  S.  C.  agreed  by  the*  chief  jnfticci. 

20.  Two  copartners  of  a  houfe.     One  entered  generally  and  made  a 

leafe  by  the  name  of  ((  all  that  his  houfe,  &c."    Popham  and  Fenner 

held,  that  the  intire  houfe  paffed ;  for  when  he  fays,  all  that  my 

houfe,  &c.  that  intended  the  whole  houfe,  and  by  his  livery  made 

he  gained  the  intire,  and  gave  the  intire,  although  by  his  general 

entry  it  is  not  intended  that  he  entered  into  more  than  to  what  he 

had  right;  but  Gawdy  e  contra;  for  as  this  entry  prima  facie 

does  not  gain  more  than  he  had  right  to  demand,  no  more  (ball 

this  leafe.     And  Fofter  at  the  bar  cited,  that  it  was  adjudged  in 

this  court  in  Reignold's  cafe  according  to  the  opinion  of  Popham. 

Cro.  E.  615.  pi.  4.  Trin.  40  Eliz.  B.  R.  Gerry  v.  Holford. 

[  460  ]        21.  The  rule  of  the  law  is,  that  in  all  cafes  when  copartners  or 

jointenants  may  join  in  action,  and  have  one  and  the  fame  remedy, 

there  if  one  be  fummoned  and  fevered,  and  the  other  fues  forth 

and  recovers  the  moiety,  the  other  may  enter  with  her ;  but  when 

they  are  driven  to  feveral  aftions,  or  where  their  remedies  are  not 

equal,  there,  if  one  recovers  or  continues  the  one  moiety,  the 

other  cannot  enter  with  her,  and  yet  when  both  have  recovered, 

they  {hall  be  coparceners  again.     2  Inft.  308* 


t 
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(G)    Special  Entry. 

I.  |  F  lands  defcend  to  two  coparceners,  afad  iftanger  abates,  and '  ^J^a 
'   after  one  coparcener  enters  into  the  whole  to  her  own  ufe,  this  «,a  Humid' 
fliallhot  fettle  any  pofleffion  in  the  other,  but  all  the  eftate^/Sa//  *•(*)• 
be  in  her/elf  by  the  fpecial  entry.     26  Aff.  *  i.'  adjudged.]  JtJEEi 

the  whole 
lad  takes  the  profits  of  the  whole,  this  will  deveft  the  freehota  in  law  of  the  other  parcener.  Co.  Lift, 

-7J,  b.— — Ibid.  *43.  b.  S.  P. Cro.  E.  640,  641.  S.  P.  and  fo  if  a  tide  devolves  or  comet 

to  two  as  tenants  in  common,  if  tip  one  enters  firft  and  claims  all  before  the  other  has  entered,  that  will 
gain  the  pofleffion  of  the  intire  eftate  ;  but  if  they  were  once  in  pofleffion,  then  the  claim  of  the  one 
only,  or  the  occupation  of  the  one  only,  fhall  not  ouft  his  companion.  And  Ibid,  cites  the  principal 
cafe  of  26  Aff.  a. 

f 

m 

2.  If  there  are  two  coparceners,  and  one  and  a  firanger  oufis  the  F« N*  *• 
§ther,  a  nuper  obiit  lies  againft  the  coparcener  iole,  and  Brooke  *  7"  *  '# 
fays,  hence  it  follows  that  the  ftf anger  gains  no  franktenement  by 
his  entry.    Br.  Entrc  Cong.  pi.  122.  cites  F.  N.  B.  197. 

(G.  2)     Entry.     Not  neceflary  in  what  Cafes. 

I.  TXISSEISEE  may  enter  into  every  parcel,  but  not  into  the  ap*  If*  man  la 

U  pendancies  without  the  manor  or  land  to  which,  &c.  as  com-  ^J^Jj^. 

xnon,  &c.  and  though  an  advowfon  may  be  fevered  and  made  in  unioacom- 

grofs,  it  ought  to  be  when  the  owner  is  feifed  of  the  land  to  which,,  T*  "*££*"" 

&c.  and  not  by  preferment  when  he  is  out  of  pofijton.     Per  Danby  ^)t  csnm 

Ch.  J.  quod  note,  good  reafon,  and  Needham  J.  cum  illo.     Br.  not  ufe  the . 

Prefentation,  pi.  30.  cites  9  E.  4.  38.  Te7erf 

Wf9  the  land  to  which  it  is  appendant,  becaufe  it  might  be  a  prejudice  to  die  tenant  of  the  foil,  for 
jf  the  diflTeifee  might  do  it,  fo  might  the  diffeifor,  which  would  be  a  double  charge  to  the  tenant, 
Go.  Litt.  112.  b. 

2i  And  where  tenant  for  Ufe  aliens  the  manor  in  fee,  he  in  rever-  But  if  a^ 
fion  cannot  prefent  to  the  advowfon  before  that  he  has  entered  ^J*J%m 
into  the  manor.     Per  Needham  J.    Ibid.  mamr  » 

which  there 
it  am  fidvoivfon  appending  he  may  prefent  to  the  adfowfbn,  before  he  entaa  into  the  manor.    Co* 
Jatu  xaa.  b. 

3.  In  trefpafs  it  was  agreed,  that  where  a  man  recovers  by  er- 
roneous procefs  or  judgment  certain  land,  and  makes  feoffment,  and  the 
other  brings  writ  of  error  and  reverfes  it,  yet  he  cannot  enter,  but 

{hall  have  fcire  facias  againft  the  feoffee ;  for  he  is  in  by  title,  and  [  Afi1  3 
is  a  firanger  to  the  reverfal.    Br.   Scire  Facias,  pi.  163.  cites 

4  H.  7. 10. 

4.  But  by  reverfal  by  aB  of  parliament  he  may  enter  without  fcire 
facias ;  fox.  every  one  is  party  to  an  aft  of  parliament ;  per  Town- 
fend  J.  quol  non  negatur.  Br.  Scire  Facias,  pi,  163.  cites 
4  H.  7.  xo. 

5,  Of 
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5.  Of  a  thing  tranfitory  a  man  may  be  in  poffefEon  without  en* 
tryorfeifm;  per  Brudnell.  Br.Trcfpals,  pi.  169.  cites  14  H.  8. 23, 

6.  As  where  tenant  in  chivalry  dies,  his  heir  within  age,  the  lord 
{hall  have  ravijbment  of  ward  without  feifin,  but  not  ejectment  dl 
ward  of  the  land.     Ibid. 

7.  If  tenant  in  fee  of  a  common  lord  is  attainted  of  felony,  his 
lands  remain  in  him  during  his  life  until  the  entry  of  the  lord,  and 
where  the  king  is  lord  until  office  found ;  but  in  the  cafe  of  a  com- 
mon lord,  after  the  death  of  the  perfon  attainted^  they  are  in  the 
lord  before  entry,  and  in  the  cafe  of  the  king  before  office  for  the 
mifchief  of  abeyances;  Arg.  2  Le.  126.  in  pi.  169*  Mich, 
28  &  29  Eliz.  B.  R.  in  cafe  of  Venablee  v.  Harris. 

?°y'  7il"  **•  ^  feoffment  is  made  to  the  ufe  of  A  per  Anderfon  and 

Court  Walmfley  J„  contra  Glanvil  J.    B.  has  fuch  a  feifin  before  his  en* 

itemed  that  try  of  which  he  may  be  dijfetfedy  and  this  by  force  of  the  ftatute. 

plaintiff  Qw.  87.  Mkb.  41  &  42  EKz.  C.  B.  Green  v.  Wifeman. 

could  not  '  -r  -r 

bring  eje&ment }  for  aftual  pofleffion  is  not  in  ceftuy  que  ufe  by  the  ftat.  27  H.  S.  far  he  may  dr£ 

agree  to  it.     But  by  Walmfley  and  Glanvil,  he  may  have  an  afitfe,  but  not  trefpafc  without  aduai 

poffeifion. 

9.  A  man  after  an  eje&ment  and  liberate  returned  cannot  affign 
lands  before  entry.  Show*  290.  Mich.  3  W.  &  M.  Hannam  y. 
Stephens. 


(G.  3)     Neceflary  in  what  Cafes." 

/ 

.    .  To  veft  or  deveft  an  Eftate. 

I.  IF  a  feme  inheritable  takes  baron ,  and  has  iffue,  and  the  feme 
■*  dies,  the  law  adjudges  the  franktenement  in  the  baron  as  tenant 
by  the  curtefy  immediately  without  entry ,  and  pnecipe  quod  red- 
dat  lies  agairtft  him.  Br.  Precipe,  pi.  38.  cites  21  E.  3.  49.  and 
Doft.  and  Stud.  lib.  2. 

2.  Leafe  for  life  on  condition ,  that  if  leflbr  pay  to  lefiee  fuch  a 
diy  20 1.  that  his  eftate  fliall  ceafe ;  now  by  the  performance  of 
the  condition  the  eftate  is  determined  without  any  entry. 
4  Le.  119.  cites  21  H.  7.  12. 

3.  Where  eftate  ends  by  limitation  there  needs  no  entry,  becaufe 
not  waivable  as  a  condition  is.  Mo.  61 2.  in  pi.  842.  19  Eiiz. 
cites  Bracebridge's  cafe. 

4.  Though  a  leafe  become  void  on  nonpayment  according  to  cove- 
nant, yet  it  feems  there  muft  be  a  re-entry  to  re-fettle  the  poffef- 
fion  of  the  land.    2  Le.  143.  pi.  178.  33  Eliz.  in  the  Exchequer. 

1  Rep.  17*.       5-   Inheritance  or  freehold  in  ufe  fhall  not  ceafe  without  claim 

s.  c or  entry  fincc  the  27  H.  8.  unlefs  he  that  has  power  to  ceafe  it  be 

Mo^ 603.      tenant  of  the  franltenement  s    Arg.  Mo.  663.    in  pi.  906.    Mich. 
44  &  45  Eliz.- in- Cane,  cites  1  Rep.  Diggs's  cafe. 

6.  A 
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(J.  A  man  cannot  befaid  feifed  upon  a  fine  fur  render  without  an  *  So  upon 
entry  alleged ;  but  upon  a  fine  *  fur  conufance,  farV.  come  ceo9  &c.  *0^£fur 
it  is  otherwife,  for  that  is  executed.   Cro.  E.  903.  pi.  6.  Mich,  dedroit** 
44  &  45  Eliz.  B.  R.  in  cafe  of  Buftard  v.  Coulter.  tantum,  for 

thefeare 
feoffments  upon  record,  and  the  conufee  has  a  freehold  in  him  before  eotry.    Co.  Litt.  266.  b« 

7.  Upon  zfurrender  of  a  leafe  for  years,  the  leafe  is  determined,  H«tl-  50.71. 
and  the  poffeflion  and  intereft  is  in  the  leflfor  without  entry.  ?'c"DUt,» 
Cro.  C.  102.  pi.  1.  Hill.  3  Car.  C.  B.  Peto  v.  Pemberton.  _ l^Hutu 

94.  s.  c. 

and  agreed,  that  where  the  leflee  for  years  fur  renders,  to  which  the  leflbr  agrees  and  accepts  it,  the  pof- 
ieffion  and  the  intereft  is  in  him  without  entry. 

8.  Tenant  for  life  levies  a  fine,  he  having  a  freehold  his  fine  dif-  So  if  tenant 
places  the  remainder,  therefore  an  entry  is  requifite  within  five  (j^1*** 
years  after  the  death  of  tenant  for  life  5  per  Hale.  Hardr.  402.  law  make  a 
Pafch.    17  Car.  2.  in  Scacc.  feoffment  or 

a  leafe  for 
lift,  in  fuch  cafe  the  firft  IclTor  ought  to  avoid  this  forfeiture  by  entry,  and  it  is  not  void  "by  the  death  of 
the  fecond  leflbr,  viz.  the  tenant  for  life ;  Arg.  Godb.  318.  cites  4  H.  7.  18.    ■     But  if  fuch  leafe 
be  made  by  ceftuy  que  ufe  it  determines  by  has  death,  and  the  leflee  becomes  tenant  at  fnfterance:  Arg. 
Godb.  319.  cites  D.  57. 

9.  Upon  executing  the  deed  of  mortgage,  the  mortgagor,  by 
the  covenant  to  enjoy  till  default  of  payment,  is  tenant  at  will,  and 
the  affignment  of  the  mortgagee  to  the  aflignee,  and  the  affigriee's 
affigning  it  over  again  without  the  mortgagor's  joining,  can  only 
make  the  mortgagor  tenant  at  fufferance,  but  his  continuing  in 
poffeflion  can  never  make  a  diffetfm,  nor  devefting  of  the  term 
mortgaged  $  otherwife  if  the  mortgagor  had  died  and  his  heir  had 
entered^  for  the  heir  was  never  tenant  at  will,  but  his  firft  entry 
was  tortious  \  or  if  the  mortgagee  had  entered  on  the  mortgagor ■,  and 
the  mortgagor  had  re-entered;  for  the  mortgagee's  entry  had  been 
a  determination  of  the  will,  and  the  re-entry  of  the  mortgagor 
had  been  merely  tortious ;  per  Holt  Ch.  J.  i  Salk#  246".  pi.  I. 
Pafch.  6  W.  &  M.  in  B.  R.  Smartle  v.  Williams. 


(G.  4)     Neceflkry. 
To  bring  Trefpafs. 

I.  ]F  land  defcend  to  the  heir  he  may  make  teafes  before  entry, 
.  **  but  he  cannot  have  an  a&ion  of  trefpafs  before  entry  ;  Arg* 
Pi.  C.  142.  b.  cites  Pafch.  37  H.  6.  18.  Br.  Surrender,  pi.  21. 

2.  It  was  agreed,  that  diffefee  may  have  trefpafs  of  the  firft  en* 
try  without  regrefs,  but  not  of  the  continuance  of  the  trefpafs 
after  the  entry ;  for  he  {hall  not  punifh  diffeifor  in  charging  him 
with  damages  which  are  the  acceflbry,  before  he  has  re-entered 
into  the  franktenement  which  is  the  principal.  Br.  Trefpafs, 
pi.  227.  cites  38  H,  6.  27. 

3.  TenanS 
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3.  Tenant  at  will  may  have  trefpafs  without  re-entry  after  difjei- 
fin  till  the  will  of  the  leffor  be  determined  by  releafe,  E*jV.  and  becaufe 
he  by  his  entry  cannot  re-continue  the  franktenement  to  the  leffor, 
therefore  #  he  fhall  have  trefpafs  without  regrefs,  but  he  who  may 
by  hrs  entry  re-continue  the  franktenement  and  will  not  enter, 
(hall  not  have  trefpafs  without  a  regrefs ;  note  a  diverfity,  per 
Fortefcue  and  Yehrerton.  Br.  Trefpafs,  pi.  227.  cites  38  H.  6.  27. 
4  4.  In  trefpafs,  the  defendant  /aid  that  the  plaintiff  kimfelfwas 
feifed  in  fee,  and  leafed  to  the  defendant  for  fix  years,  and  after  the 
term  ended,  the  defendant  held  himfelfin  and  did  the  trefpafs,  ofwbicb 
be  has  brought  this  aclion  before  any  entry ;  judgment,  &c.  and  by 
all  the  juftices  trefpafs  vi  &  armis  does  not  lie  before  the  plain- 
tiff has  made  regrefs,  as  here  -,  quod  nota.  Br.  Trefpafs,  pi.  365. 
cites  22  E.  4.  13. 

5.  And  per  Fairfax,  the  oufter  of  the  leffee  for  years  (hall  give 
eifjtfe  to  the  heir,  where  his  father  made  the  leafe,  and  the  fin  never 
entered.     Br.  ibid. 

6.  But  where  the  father  dies  feifed,  and  did  not  make  the  leafe,  and 
cf ranger  enters,  there  trefpafs  does  not  lie  without  entry  fir  ft  by 
the  heir,  nor  aflife,  but  mortdanceilor.    Br.  ibid. 

The  Intereft  7.  If  A.  makes  a  leafe  to  commence  at  Michaelmas,  the  leflee  may 
*efts  before  grant  the  leafe  before  Michaelmas,  but  he  cannot  have  trefpafs  be- 
Sbow.  %^l  f°re  entry  -,  Arg.  PL  C.  142.  b.  cites  22  E.  4.  37.  Br.  Grants,  100. 

It  paflea  to  g.  A.  devifed  land  to  B.  and  his  heirs,  and  dies,  it  is  in  B.  imme- 
saoticfo?  lately,  but  till  entry  he  cannot  bring  a  poffeflbrv  a&ion,  as  tref 
confen"     pafs,  &c.  2  Mod.  7.  cites  FL  C.412,  413.  [Mich,  138c  %4  Eliz.J 

per  Ventris 

J.  Arg.    *  Vent.  202. 

Cited  per  g0  A.  made  a.  leafe  to  B.  to  hold  to  B.  and  his  heirs  at  the  will  of  A* 

Ou  jTwho  afterwards  -#•  d*eu  If  t^ie  ne*r  °*  **•  enters,  trefpafs  vi  &  armis  lies 
laid  that  in    for  A.  before  any  entry.    Litt.  f.  82.  and  Co.  Litt.  62*  h, 

thit  cafe 

the  heir  was  a  {banger.    Carth.  66, 67.  Paich.  iS  Car*  ft.  , 

10.  When  the  leafe  at  will  ceafes,  he  in  reverfion  may  bring  an 
a&ion  of  trefpafs  j  per  Tirrel  J.  Carth.  63.  cites  Co.  Litt.  62.  b. 

11.  By  the  death  of  tenant  at  will,  the  tenancy  is  determined, 
and  the  eftate  revefted  in  his  leflbr  to  maintain  trefpafs  before  re- 
entry by  rcafon  of  the  pofleflion  which  the  law  cafts  upon  him  ; 
agreed.  Lev.  202.  Hill.  18  &  19  Car.  2.  B,  R.  in  the  cafe  of 
Geary  v.  Bearcroft. 

12.  If  leffee  holds  over  his  term,  there  mud  be  actual  entry  to 
bring  action  of  trefpafs.  5  Mod.  384.  Hill.  9  W.  3.  B.  R.  Trr> 
villiaji  v.  Andrews* 
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(G,  4)     At  what  Time  it  may  be  made. 

I.  IF  diffeifor  enfeoffs  four,  upon  whom  the  diffeifee  re-enters,  and 
*  one  of  the  feoffees  enters  again,  and  the  diffeifee  brings  qfftfe,  he 
cannot  plead  jointenancy  with  the  other  three,  for  by  the  entry  of 
the  dhTeifee  their  intereft  is  defeated,  and  therefore  regrefs  of  the 
one  does  not  remit  the  others,  for  the  right  is  determined.  Br*  Re- 
mitter, pL  16.  cites  1  H.  (J.  5.  per  Hals.  J.    ' 

2.  But  where  four  coparceners,  or  others,  are  lawfully  feifed,  and 
are  diffeifed,  the  entry  of  the  one  remits  all  the  others,  for  the  entry 
is  lawful  and  the  right  remains  ;  and  in  the  other  cafes  e  contr*  \ 
for  the  right,  intereft,  and  pofleffion,  is  defeated  by  the  lawful  en- 
try.   Ibid. 

3.  If  a  feme  file  of  full  age  be  diffeifed  and  takes  baron,  and  the  r  a£a  1 
diffeifor  dies  feifed,  and  the  baron  dies,  the  feme  cannot  enter,  for 

fhe  might  have  re-entered  before  that  fhe  took  baron,  and  did  not, 
therefore  it  was  her  folly  jr  per  all  the  juftices.  Br.  Entre  Cong. 
pL  91.  cites  9  H.  7.  24. 

4.  Contrary  if  the  difleifin  had  been  during  the  coverture,  or  if 
(he  had  been  within  age  at  the  time  of  the  diifeifin,  and  when  (lie 
tool  baron,  there  fhe  might  have  entered  after  the  death  of  her 
baron.   Br.  Entre  Cong.  pi.  91.  cites  9H.  7.  24. 

5.  And  e  contra  if  (he  be  diffeifed  within  age,  and  takes  baron  at 
full  age,  and  the  diffeifor  dies  feifed,  and  the  baron  dies,  the  feme 
cannot  enter;  which  all  agreed.  Br.  Entre  Cong.  pi.  91.  cites 
9H.7.24. 

-  6.  In  praecipe  quod  reddat  the  tenant  faid,  that  before  the  writ  Br.  Safin, 
purcbafed,  H.  was  feifed  till  by  him  diffeifed,  which  H.  entered  pending  £■  *?• dtet 
the  writ;  judgment  of  the  writ;  and  adjudged  a  good  plea,  as 
jt  feems,  but  the  reporter  did  not  hear  it.    Br.  Brief,  pi.  356, 
cites  5  E.  4.  5. 

7.  Leflbr  may  enter  into  the  land  for  a  forfeiture  pending  the  Ow:  8r. 
fuit  before  judgment,  as  well  as  after,  if  the  plea  be  entered  of  re-  ?"£"  &s-**# 
cord#  Goldfb.  41.  pi.  18.  Mich.  2pEliz.  Dixcy  v.  Spencer,        ingiy?!!!L# 

3  Le.  169. 
pi.  mo.  5.  C.  bat  S.  P.  does  not  appear.  Mo.  31 1.  S.  C.  but  S.  P.  (feet  not  appear.. 

Codb.  15.  pi.  124.  $•  C  but  S.  P.  does  not  appear. 

8.  A.  infeoffs  B.  on  condition  to  go  to  Rome  within  two  years; 
B.  ftays  in  England  till  within  two  days  of  the  end  of  the  two 
years,  fo  that  now  it  is  impcffble  to  perform  the  condition  within  the 
time,  yet  the  feoffor  fhall  not  enter  till  the  two  years  ended  \ 
Arg.  Mo.  328.  Trin.  32  EHz. 

9.  If  there  be  tenant  for  life,  and  tenant  for  life  commits  a  for- 
feiture, he  in  remainder  for  life  may  enter,  and  the  cafe  29  Aff.  64, 
43  not  law ;  for  the  particular  eftate  in  pofleflion  is  determined  by 
the  forfeiture  j  and  if  he  in  remainder  could  not  enter,  then  it 
Ihould  be  at  the  will  of  the  leflbr,  whether  he  fhould  ever  enter  $ 
the  fame  law  is  if  the  remainder  be  for  years.  Gcdb.  1 75.  pi.  24  \, 
Pafch,  8  Jac,  C.  B.  in  cafe  of  Meers  v,  Ridout, 
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(G.  6)     Excufed  by  A<3  or  Feat  of  the  Party. 

I.  |Fa  man  hath  title  to  enter  into  any  lands  or  tenements,  if  he 
■*  dare  not  enter  into  the  fame  lands  and  tenements,  nor  into  any 
parcel  thereof  for  doubt  of  beatings  or  for  doubt  of  maiming,  or  for 
doubt  of  deaths  if  he  goeth  and  approach  as  near  to  the  tenements  as 
he  dare  for  fuch  doubt,  and  by  word  claim  the  land  to  his,  prefently 
by  fuch  claim  he  hath  a  pofleflion  and  feifin  in  the  lands,  as  well 
as  if  he  had  entered  indeed,  although  he  never  had  pofleflion  or 
feifin  of  the  fame  lands  or  tenements  before  the  faid  claim* 
Litt.  f.  419. 

2.  If  a  mm  fear  the  burning  of  his  houfes,  or  the  taiing  away  or 
fpoding  of  his  goods,  this  is  not  fufficient,  becaufe  he  may  recover 
the  fame,  or  damages  to  the  value,  without  any  corporal  hurt. 
Co.  Litt.  253.  b. 

3.  Such  doubt  of  fear  mujl  concern  thefafety  of  the  per/on  of  a 
man,  and  not  his  houfes  or  goods,  becaufe* he  may  recover  the 
fame,  or  damages  to  the  value,  without  any  corporal  hurt.  Co. 
Litt.  253.  b. 

f  465  ]  4.  If  the  fear  concerns  the  perfon,  yet  it  muft  not  be  a  vain 
fear,  but  the  fear  muft  be  fuch  as  may  befal  a  conflant  man,  as  if  the 
adverfe/tf  r/y  lies  in  wait  in  the  way  with  weapons,  or  by  words  me* 
nace  to  beat,  mayhem  or  kill  him,  that  would  enter,  and  foin  pleading 
muft  he  (hew  fome  juft  caufe  of  fear ;  for  fear  of  itfelf  is  internal 
and  fecret ;  but  in  a  fpecial  verdict,  if  the  jurors  find,  that  the  dif- 
feifee  did  not  enter  for  fear  of  corporal  hurt,  this  is  fufficient,  and 
(hall  be  intended  that  they  had  evidence  to  prove  the  fame.  Co. 
Litt.  253.  b. 

5.  Fear  of  imprifonment  is  alfo  fufficient ;  for  the  law  has  a  fpe- 
cial regard  to  the  fafety  and  liberty  of  a  man.     Litt.  f.  420. 


(G.  7)     Writ  abated  by  Entry.     In  what  Cafes. 

I.  *f  T7RIT  of  entry  in  le  quibus,  the  tenant  had  not  entry  un- 
*  *  lefs  after  the  leafe  which  one  made  who  had  not  any 
thing  therein  unlefs  as  guardian,  &c.  was  abated  becaufe  he  might 
have  affile  or  writ  of-entry  fur  diffeifm,  as  his  cafe  required.  Thcl. 
Dig.  117.  lib.  10.  cap.  27.  f.  1.  cites  Mich.  4  E.  2.  Brief,  790. 
But  fays,  that  in  the  time  of  Bra&on  the  other  writ  was  in  ufe,  as 
appears  fol.  324. 

2.  In  admeafurement  ofpqfture  the  tenant  faid,  that  the  demandant 
himfelf  had  ejcfied  the  tenant  out  of  the  common  ofpqfture,  pending  the 
writ,  &c.  And  adjudged  no  plea ;  for  the  tenant  was  feifed  of 
the  land  by  the  rcafon  of  which  he  furcharged  the  pafture.  Thel. 
Dig.  187.  lib.  12.  cap.  21.  f.  4.  cites  8  E.  2.  It.J£anc.  Brief,  846. 
Admeafurement,  14. 
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3.  If  the  demandant  diffeifes  the  tenant,  or  enters  pending  the  writ, 
it  fliall  abate  notwithftanding  that  the  demandant  has  aliened  the 
land  after  to  another.  Thel.  Dig.  187.  lib.  12.  cap.  21.  cites  Trin. 
4E.  3.  148. 

4*  In  cejfavit  after  verditl  loxnAfor  the  demandant  againft  the  te- 
nant en  pais,  the  tenant  was  n6t  received  at  the  day  in  Bank  to  plead 
that  the  demandant  had  dijfeifed  him,  &c.  in  arreft  of  judgment. 
Thel.  Dig.  187.  lib.  12.  cap.  21.  f.  5.  cites  Trin.  5  E.  3.  201. 

5.  And  where  it  appears  by  the  writ  that  the  writ  was  up$n  the 
feifin  of  another  ancefior  than  him  upon  whofe  feifin  it  is  brought,  it 
ihail  abate.    Thel.  Dig.  117.  lib.  to.  cap.  27.  f.  2.  cites  Hill* 
7E.  3.  301. 

6.  At  the  grand  cape  returned  the  tenant  was  received  to  fay  that 
the  demandant  had  dijfeifed  him  after  the  default  made,  and  that  the 
demandant  is  tenant  by  his  dijfeifin,  &c.  without  faving  the  default* 
Thel.Dig.  187.  lib.  12.  cap.  21.  f.  7.  cites Pafch.  8E.  3.  388. 
And  that  fo  agrees  Pafch.  9  E.  3.  455.  at  the  petit  cape  returned, 
but  he  ought  to  fay  that  the  demandant  is  this  day  feifed, 
cites  10  E.  3.  541. 

7.  If  the  demandant  enters  into  parcel,  pending  the  writ,  and* 
thereof  enfeoffs  another,    the   writ   (hall   abate    for    all.      Thel. 
Dig.  187.  lib.  12.  cap.  21.  f.  8.  cites  Mich.  10  E.  3.  531. 

8.  In  writ  of  right  of  ward  of  the  body,  if -the  demandant  feifes  the 
body  of  the  infant  the  writ  (hall  abate*     Thel.  Dig.  187.  lib.  12.     % 
cap.  21.  f.  9.  cites  Mich.  13  E.  3.  Brief,  673.  and  Mich.  12  H.  4. 7. 

where  there  was  an  enterpleader.  £  466  ] 

9.  To  fay  that  the  demandant  after  the  lafl  continuance  dijfeifed  the  Informed™, 
tenant,  and  fo  is  tenant,  &c.  is  a  good  plea  to  the  writ.     Thel.  f?  ^^ 

ta-        \        i-i  r  v       **•   l       o  17         '  Pleaded  nou- 

Dig.  187.    lib.  12.    Cap.  21.    f.  II.    ClteS  Mich.  l8  E.  3.  57.  tenure,  and 

thereupon  /» 

ijfue,  Sec.  And  after  the  tenant  pleaded  that  the  demandant  entered  after  the  lap  continuance,  &c.  and  held 

good  notwithftanding  the  non-tenure  pleaded  before.     Thel.  Dig.  187.  lib.  1a.  cap.  21.  f.  14.  cites 

Mich.  7  H.  6.  15. 

10.  Entry  into  parcel fhall  abate  all  the  writ.  Per  Shard.  Thel.  }naffif*>  "* 
Dig.  187.  lib.  12.  cap.  21.  f.  10.  cites  Mich.  17  E.  3.  57.  and  "*v*£^ 
4  E.  4.  34.     Contra  it  is  faid  Trin.  27  E.  3.  82.  that  the  ' 

entry  of  the 
plaintiff,  pending  the  writ,  into  parcel  pleaded  by  difiifir,  goes  in  bar  for  this  parcel.     Thel.  Dig.  187. 
lib.  12.  cap.  2i.  f.  17.  cites  Mich.  35  H.  6.  13. 

And  fo  it  is  held  in  praecipe  quod  reddat  pleaded  by  the  tenant.     Thel.  Dig.  188.  lib.  it,  cap.  11. 
vf.  17.  cites  39  H,  6.  45.  and  21  H,  6.  53.     And  by  tenant  by  receipt  37  H.  6.  2. 

1 1.  In  aflife,  the  tenant  faid,  that  the  affife  ought  not  to  be,  for 
the  plaintiff  kimfelf  by  this  deed  indented,  which  hefbews,  granted  to 
him  after  the  loft  continuance,  that  he  Jhould  hold  the  land  till  Mi- 
chaelmas lafl  paf,  and  fo-has  abated  his  writ ;  judgment ;  Caund. 
faid,  the  grant  proves  that  it  was  granted  to  the  ufe  of  the  plain- 
tiff; and  per  Cur.  the  writ  is  abated,  by  which  the  plaintiff  was 
nonfuited.  Brook  fays,  the  reafon  feems  to  be,  becaufe  this  leafe 
is  an  entry  in  law,  as  exchange,  or  partition,  or  afftgnment  of  dower 
of  the  land  in  plaint,  as  it  is  (aid  elfewhere,  that  thofe  are  entries 

in 
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in  law  which  fhall  abate   a  writ.     Br.  Brief,    pi.  308.  cites 
41  Aff.  ai. 

12.  And  if  the  demandant  receives  parcel  of  the  tenements  *f  the 
tenant  pending  the  writ  by  accord  between  them,  and  after  leajes  this 
parcel  to  the  tenant  for  years,  the  writ  (hall  abate  for  all,  notwith- 
ftanding  that  this  accord  was  upon  condition,  which  did  not  give 
re-entry  bv  the  non-performance  thereof.  Thel.  Dig.  187.  lib.  12. 

.  cap.  21.  f-  8.  cites  Mich.  10  E.  3.  532.  and  fays  fee  42  Aff.  21. 

13.  Writ  of  entry  fur  difleifin,  the  tenant  /aid  that  the  demand- 
ant with  other  frangers,  by  his  procurement,  have  oujled  the  tenant 
pending  the  writ  i  judgment  of  the  writ ;  &  non  allocatur,  but  the 
writ  awarded  good  ;  but  if  the  demandant  him/elf  had  entered,  or 
another  to  his  ufe,  to  which  he  agreed,  this  fhall  abate  the  writ ;  note 
the  diverfity *,  quaere  of  commandment.  Br.  Brief,  pL  87.  cites 
50  E.  3.  2. 

14.  One  leafed  for  life  rendering  rent,  and  referving  a  re-entry  for 
default  of  payment,  and  afterwards  brought  writ  of  wqfte,  pending 
which  writ  he  entered,  becaufe  the  rent  was  arrear,  &c.  Quaere  if 
the  writ  fhall  abate,  Thel.  Dig.  187.  lib.  12.  cap.  21.  L  12. 
cites  Pafch.  45  E.  3.  9.  and  favs  fee  12  H.  4.  6*  and  4  E.  4.  34. 

15.  The  tenant  faid,  that  the  demandant  with  others,  by  his  pro* 
eurement,  had  ottfted  the  tenant  of  the  land  pending  the  writ,  and  no 
plea,  without  faying  that  the  demandant  is,  or  was  tenant  of  the  land 
by  this  oufter*  Thel.  Dig.  187.  lib.  12.  cap.  21.  f.  13.  cites 
Hill.  50  E.  3. 

** in  ftflj*\  16.  If  the  demandant  informedon  enters  into  the  land  in  demand 
that*?/8  tofhew  it  to  thelheriffto  make  the  view,  fuch  entry  fliall  not  abate 
&*  plaintiff  the  writ,  clearly  *>  quod  nota  per  Cur.  Contra  elfevhere  if  he 
emes  upon    da^s  to  himfelf.     Br.  Brief,  pi.  408.  cites  lo  H.  6.  8. 

the  land,  »   r     t 

finding  the  writ,  and  does  not  clam  any  thing  by  bit  entry,  that  fuch  entry  {hall  not  abate  the  writ,  far  bt 
come  there  to  fliew  the  jury  the  land  to  have  the  view  of  it,  and  to  give  then;  evidence.  Br.  Brief, 
pi.  328.  cites  5  £.  4.  59. 

And  therefore  the  fame  feems  to  be,  that  if  he  enters  tofee\f  wafle  be  done  pending  the  wrrr,  at  ia 
Jbrmedon  between  MoaxTon  and  in  the  county  of  Stafford.    Br.  Brief,  pi.  3x8.  cites 

5B.4-59* 

*  So  where  a  common  jvay  h  over  the  land,  and  the  plaintiff  ufes  the  way,  without  claiming  any  otbex 

thing.    Br.  Brief,  pi.  328.  cites  5  £•  4.  59. 

♦  C  467  } 

17.  In  formedon,*  if  a  man  enters  upon  the  tenant,  and  the  ie* 
tpandant  profecutes  hisfuit  and  recovers,  this  fhall  bind  the  tenant  and 
him  who  entered ;  but  if  he  who  entered  had  elder  title  before  the 
writ  of  formedon,  the  recovery  is  not  good ;  and  fee  elfcwherc, 
that  writ  (hall  be  brought  againft  the  mortgagor  and  mortgagee, 
and  the  lord  and  villein  ;  for  an  entry  by  the  feoffor,  or  lord  of 
the  villein,  fliall  abate  the  writ,  and  fo  fee  that  the  entry  of  a  gran- 
ger (hall  abate  the  writ  in  feveral  cafes,  Br.  Brief,  pi.  182*  cites 
21  H.  6.  17, 

18.  Where  a  manor  is  demanded,  the  entry  gf  the  demandant  into 
an  acre,  parcel  of  the  manor,  fhall  abate  all  the  writ.  But  where 
20  acres  are  in  demand,  and  the  demandant  enters  into  one  acre,  if 
he  does  not  claim  to  enter  into  any  more  than  into  tfii$  acre,  \ht\ 

iz  writ 


writ  (hall  abate  only  for  this  acre.  Per  Prifot.  Thel.  Dig.  187. 
lib.  12.  cap.  21-  f.  16.  cites  34  H.  6.  2.  2  H.  6.  17.  39  H.  <S.  45. 
and  1  E.  4.  4. 

19.  In  cui  in  vita  of  three  acres  it  was  agreed,  that  if  the  de-  !«««*»?'«• 
mandant  by  another  atlion  recovers  one  of  the  three  acres  and  enters,  it  {u*eUi^  fl/>^. 
(hall  abate  all  fhe  writ,  becaufe  it  is  the  aft  of  the  demandant  ;£;  /*/  cen- 
to recover  it,  and  to  enter,  and  therefore  fhe  fliall  abate  her  cui  "«w»">  *** 
in  vita  5  quod  nota,  that  recovery  in  aflife  of  parcel  of  the  land  «7*LrX " 
fliall  abate  the  cui  in  yita  for  all  the  three  acres.  Br.  Brief,  demandant 
pi.  338.  cites  1  E.  4.  3,  *.  and  2  E.  4.  10.  Jj{w  3; 

the  tenements  againft  him  by  aflife,  W  /Art  tbt  demandant  bad  en'ered  into  tbit  parcel  by  force  of  tbjt 
recovery,  tec.  And  it  was  held  chat  this  was  a  good  plea  to  all  the  writ,  >et  judgment*  was  given  for 
the  demandant  to  recover  fcifin  of  all.  Thel.  Dig.  188.  lib.  ix.  cap.  n.  f.  19.  cites  x  £•  4.  4* 
Quaere  »E.  4.  n. 

20.  If  a  man  brings  precipe  quod  reddat  of  a  manor,  houfe,  or  the 
like,  which  is  entire,  and  enters  into  party  pending  the  writ,  all  the 
writ  ihall  abate.     Br.  Brief,  pi.  480.  cites  2  E.  4.  10. 

2 1 .  In  formedon,  the  tenant  vouched  A.  who  entered  into  the  war- 
rarity  and  vouched  B.  and  the  demandant  as  to  the  third  part  granted 
the  voucher,  and  to' the  reft  counterpleaded  the  voucher ',  by  which 
procefe  iflued  again  ft  the  inqueft  upon  the  voucher  again/}  B.  and  at 
the  day  A.  thefirft  vouchee  faid  that  the  demandant ',  after  the  /aft  con* 
tinuance,  had  entered  into  ten  acres ,  and  into  the  moiety  of  the  rent  par- 
cel of  the  tenements  in  demand,  and  did  not  anfwer  to  the  reft,  and 
well,  per  Cur.  For  entry  into  part  fliall  abate  the  writ  in  all,  for 
he  has  fal/ified  his  own  writ  by  his  own  aHy  and  it  lies  well  in  the 
mouth  of  the  firft  vouchee ;  for  he  remains  tenant  of  this  part 
which  is  counterpleaded,  and  he  is  alfo  tenant  of  the  reft  till  the 
fecond  vouchee  has  entered  into  the  warranty ;  quod  nota.  Br. 
Brief,  pi.  332.  cites  5  £.  4. 1 16. 

22.  The  being  of  the  demandant  upon  the  land  claiming  nothing  is 
no  fuch  entry  of  pofleflion  of  the  demandant  as  (hall  abate  the 
writ.  Thel.  Dig.  188.  lib.  12.  cap.  21.  f.  18.  cites  Mich. 
5  E.  4.  60.  And  that  fo  agrees  Plowden  in  the  aflife  of  Parnel, 
fol.  92.  for  the  intent  of  him  who  entered  pall  be  conftdered. 

23.  In  fcire  facias  againft  a  vicar  upon  recovery  of  an  annuity,  it  is 
Jio  plea  that  the  plaintiff  has  entered  into  certain  land  of  the  vicarage, 
nor  of  the  abbey,  mutatis  mutandis,  nor  of  the  heir  where  the  reco- 
very is  againjl  the  anceftor ;  for  the  perfon  is  charged  in  writ  of  an- 

'  nuity  and  not  the  land.     Br.  Brief,  pi.  370.  cites  10  E.  4.  10. 

24.  So  in  ajjife  of  frefh  force  the  plaintiff  after  the  laft  continu- 
ance entered  into  the  cellar  of  the  diffeifor  to  view  the  antiquity  there- 
of, in  order  to  give  evidence  upon  a  fubpeena  delivered  to  him.  It 
was  adjudged  that  this  was  not  fuch  an  entry  as  (hould  abate  the 
-writ.  PLC.  91.  b.  93.  a.  b.  Trin.  3  Mar.  Panel  v.  Moore  and 
Corporation  of  Mercers.  [  ±6%  1 

25.  An  entry  to  abate  a  writ  ought  to  be  an  entry  into  the  thing  $.  c.  cited 
demanded,  which  every  entry  will  not  do,  as  entry  was  into  the  iBrownl. 
ceJlar  hanging  the  aflife,  but  it  was  to  view  the  antiquity  of  the  eel-  *j  £#  ™fC*  c 
lar,     and  fo  did  not   abate    the   writ.     Per    Fleming   Ch.  J.  Rutland  ▼. 

•     Vol.  IX.  N  n  1  Buift.  **  £•  * 
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shtewf-  ,  Bulft.  9.  Hill,  7  Jac.  cites  PL  C.  92.  The  Parfon  ef  Honey- 
bttrjr-  Lane's  cafe. 

»  Brown).         26.  Several  were  upon  the  land  cutting  down  wood,  the  de- 
*  S.  P.  "     mandanfc  came  upon  the  land  and  admonijbed  them  to  do  no  mori 
than  they  could  do  by  law  at  their  perils ;  and  this  was  adjudged 
no  entry  to  abate  his  writ.     Per  Fleming  Ch.  J.  jajBulft.  9.  HilL 
7  Jac.  cites  PL  C.  93.  in  the  E.  of  Shrewfbury's  cafe. 

27.  Every  entry  which  may  abate  a  writ  ought  to  be  in  the  thing 
demanded,,  and  therefore  if  a  man  brings  an  ajjife  of  rent  or  common, 
and  hanging  this  afftfe,  he  enters  into  the  lajtd  ;  this  is  not  any  entry , 
which  will  abate  the  writ ;  per  Fleming  Ch.  J.  2  Brown!.  237. 
Pafch.    8  Jac.    B.  R.  in  cafe  of  Rutland  (Earl)  v.  Shrewlbury 
(Earl). 
Bulft.4«frc.       28.  AnaJ/tfevr^sbro}ightfortheofficeofke£perofapark,andofthe 
ShrewJbory    va\\s  andfees  ;  and  entry  into  the  park  will  not  abate  the  writ  brought 
Rutland*      &>r  tnc  keeping  of  it,  and  though  it  was  faid  that  he  took  a  fee,  viz. 
(Earl)  S.  C.  ajkoulder  of  a  buck,  that  does  not  make  any  matter  for  two  reafons } 
the  entry       ift^  He  has  not  (hewed  a  warrant  he  had  to  kill  the  buck.     2dly, 
u  an  officer  The  taking  of  the  fee  is  no  entry  into  the  office,  but  the  exercifing 
but  ai  a        of  that ;  per  Fleming  Ch.  J.    2  Brownl.  237,  238.  Pafch.  8  Jac* 
™g£ut      B.  R.  in  cafe  of  Rutland  (Earl  of)  v.  Shrewfbury  (Earl  of). 

if  be  bad  enter*!  ad  cujhdiendum,  this  would  hire  abated  his  writ,  becaufe  this  would  have  been  ft 
claim  of  property. 

This  was  29.  Error  of  a  judgment  in  aflife  of  the  office  of  keeper  of  a 

°tn  *hunu  Pafk  J™1*^  to  the  demandant  in  reverfion,  and  afterwards  the 
but  an  entry  par^  itfelf  was  granted  to  another,  who  entered,  and  keeps  out 
to  have  the  reverfioner  after  the  death  of  the  tenant  for  life,  for  which  he 
*b*?ouhht  ^)rou?^t  an  affifc>  and  after  the  verdift  and  before  judgment  en- 
to  have  been  tered  into  the  park,  and  hunted  and  killed  a  deer;  this  entry  did  not 
alleged  that  abate  the  writ,  or  make  the  judgment  erroneous.  1  Bulft.  5.  HilL 
to u!^  for    7  Jac"  m  ^  E-  of  Shrewftmry's  cafe. 

in  every  en- 
try the  intent  of  the  entry  is  to  be  regarded.    *  Brownl.  131.  the  E.  of  Rutland  ▼.  die  E.  of  Shievf* 
fcury.  135.  237.  per  tot.  Cur.  in  S.  C. 

30.  In  eje&ione  firmx  the  entry  of  the  plaintiff  after  ver£8 
upon  the  nifi  prius,  and  before  the  judgment,  does  not  abate  the 
writ,  and  is  not  affignable  for  error.    Jenk.  341.  pi.  ioo. 

31.  The  lejfor  pending  the  atTion  brought  by  himfelf/cr  the  rent, 
entered  into  the  land,  and  die  lejfee  re-entered  upon  him  ;  the  queftion 
was,  whether  the  writ  once  abated  by  the  plaintiff's  entry  was 
rerived  by  the  re-entry  of  the  defendant,  and  held  it  was  not 
Sty.  260.  Pafch.  1651.    Webb  v.  Wilmer. 

32.  In  ejeftment  the  quxre  was,  if  entry  after  the  day  ofmjl 
prius,  and  before  the  day  in  bank,  may  be  pleaded  in  abatement  \  and 
if  fuch  entry  after  the  darrein  contin  be  a  plea  in  abatement  in  ejeo* 
tione  firms,  fee  18  E.  4.  19.  34  H.  6.  9.  cites  2  Cro.  303.  Kcr- 
fey  y.  Lovet.  Note,  This  was  error  out  of  C.  B.  and  at  another  day 
it  was  held  per. Cur.  that  this  is  not  error,  becaufe  it  is  only  in 
abatement,  and  a  diverfity  is  between  this  and  death,  and  cites 
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I  Rep.  5.  and  it  is  ufual  where  entry  is  before  nifi  prius  to  plead 
fuch  plea  at  the  affifes,  and  (hall  be  tried  at  t!ie  affifes,  and  if  it  be 
omitted,  the  advantage  of  it  is  loft,  but  not  in  cafe  of  death. 
Sid  231.  pi.  8.  Hills  16  &  17  Car.  2.  B.  R»    Boys  v.  Norcliff. 
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(G.  8)     Writ  abated  by  Entry  of  a  Stranger. 

I.  |N  writ  againft  tenant  for  life,  if  be  aliens  in  fie,  and  he  in  re- 
*.  *  verfion  enters,  &c.  Quaere  if  the  writ  (hall  abate  ;  for  it  is 
faid  in  this  cafe  that  he  in  rererfion  after  fuch  entry  may  be  re- 
ceived by  default  of  the  tenant.  Thel.  Dig.  190.  lib.  12.  cap.  2p» 
f.  1.  cites  Mich.  18  E.  3.  48. 

2.  If  die  mortgagor  pays  the  money  to  the  mortgagee  at  the  day    - 
limited  pending  the  writ  againft  the  mortgagee,  and  enters,  the 
writ  (hall  abate.     Thel.  Dig.   190.   lib.  12*   cap.  29.  f.  2.  cites 
Mich.  39  E.  3.  36.  and  j  8  E.  4. 27. 

3.  Writ  brought  againft  a  villein  (hall  abate  by  the  entry  of  the  lord 
pending  the  writ.  Thel.  Dig.  190.  lib.  12.  cap.  29.  f.  4.  cites 
3  H.  6.  34.  and  4  H.  6.  14. 

4.  It  is  held  that  where  the  dijfeifor  makes  feoffment  over9  and 
the  feoffee  is  impleaded  by  a  f  ranger,  if  the  diffeifee  enters  upon  the 

feoffee  pending  the  writ  againft  him,  the  writ  (hall  abate.  Thel. 
Dig.  190.  lib.  12.  cap*  29.  f.  3.  cites  Mich.  7  H.  6.  17.  and 
fays,  it  feerhs  that  the  opinion  of  Hill.  3  H.  6.  34.  agrees  fo  where 
the  diffeifor  himfelfis  tenant,  and  the  diffeifee  enters  upon  him.  Trin. 
5  E.  4. 6.  and  15  E.  4.  4.  and  22  H.  6.  26. 

5.  But  it  faid,  that  where  one  is  infeoffed  upon  condition  to  be  per- 
formed of  the  part  if  the  feoffee,  if  he  be  impleaded  by  writ,  and  the 
feoffor  enters  for  the  condition  broken  pending  the  writ,  it  (hall  not 
abate.  Thel.  Dig.  190.  lib.  12.  cap.  29.  f.  5.  cites  Mich.  15  E.  4.  5. 
Quaere. 

(G.  9)     Pleadings  in  Writs  of  Entry/ 

l.  iN  writ  of  entry,  the  demandant  pleaded  jointenancy  by  fine% 
*  and  the  demandant  was  not  received  to  maintain  his  writ, 
but  it  was  abated.  Thel.  Dig.  226.  lib.  16.  cap.  7.  f.  5.  cites 
JMich.  17  E.  2*  Maintenance  de  Brief,  i.  and  55.  Pafch.  i$E.  3. 
a.  Feme  received,  pleaded  entry  of  the  demandant  pending  the 
writ,  without  faying  after  the  lad  continuance,  and  held  good. 
Thel.  Dig.  188.  lib.  12.  cap.  21.  f.  20.  cites  Trin.  21  H.  6.  54. 

3.  If  the  tenant  enters  pending  pracipe  quod  reddat  before  iffue,  the  Thd.  Dig. 
pleading Jball  be  that  he  entered  pending  the  writ ;  but  if  he  enters  after  J?'  j|J;  "* 
iffue,  the  entry  Jball  be  that  he  entered  after  the  loft  continuance*  f.  23.  cites 
Br.  Brief,  pi.  2.  cites  26  H.  8.  3.  s.  c. 

4.  Upon  pleading  a  conveyance  by  bargain  andfale,  actual  entry 
ought  to  be  pleaded,  and  poffeflion  by  27  H.  8.  of  ufes  is  vnot 
fufficient.  Noy,  <£.  per  the  juftices.  Anon. 
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5.  A  tortious  entry  is  not  to  be  pleaded  in  bar  of  an  aSian 
vefled;  Arg.  Skin,  2  10.  pi.  4.  Mich.  36  Car.  2.  in  cafe  of  Pool 
v.  Archer. 

6.  As  in  debt  for  rent  upon  a  leafe  for  years  due  at  Lady-day,  as 
entry  after  our  Lady-day  (hall  not  be  pleaded  in  bar}  Arg.  Skin,  a  10. 
in  S.  C. 


C  47°  ]  (G.  10)     Bar  of  A&ion ;  in  what  Cafes. 

X.  "117 HERE  a  man  recovers  an  advowfon,  or  brings  precipe  quod 
*  *  reddat  of  land,  and  before  judgment  or  execution  enters  and 
makes  a  leafe  of  it,  or  takes  a  leafe  of  it  for  years,  execution  by  elegit, 
or  the  like,  or  accepts  dower  in  part,  pending  cut  in  vita,  or  taker 
part  in  exchange  or  in  partition,  it  is  a  bar  for  the  time*  Br.  Barre* 
pi.  33.  cites  24  E.  3.  3. 

2.  If  diffeifee  re-enters,  be  /ball  not  have  trefpafs  of  the  firf  damage, 
for  it  was  folly  that  he  had  not  taken  the  aflife  5  perThiru. 
Br.  Trefpafs,  pi.  72.  cites  2  H.  4.  11. 

3.  In  writ  of  entry,  the  tenant  pleaded  entry  by  the  demandant 
pending  the  writ,  the  demandant  faid  that,  the  tenant  was  tenant  of  the 
franktenement  the  day  of  the  writ  purchafed,  and  yet  is,  &  non  allo» 

catur ',  for  if  the  demandant  entered,  and  the  tenant  re-entered, 
it  (hall  not  make  the  writ  good  which  was  once  abated  -,  per  Fitz- 
herbertand  the  belt  opinion.  Br.  Brief,  pi.  1.  cites  26  H.  8.  I. 

(G.  11.)    Entry  in  Nature  of  Aflife.    Writ  and 

Pleadings. 

I.  1 N  writ  of  entry  in  nature  of  aflife  againft  A.  and  B.  by  f event 
*  precipes  de  quibus,  A.  and  B.  dijfeiftverunt  the  demandant,  and 
adjudged  good  without fuppofing  the  fever al  dijfeifins.  Thel.  Dig.  1 13. 
lib.  10.  cap.  23.  f.  16.  cites  Hill.  8  R.  2.  Br.  929.  and  fays  it  is 
fo  in  formedon,  writs  of  entry,  and  writs  founded  upon  diffcifinj 
per  Belknap. 

2.  It  was  faid,  that  in  writ  of  entry  in  .nature  of  affile  by  tenant 
in  tail,  or  for  life,  the  writ  ought  to  comprehend  their  title,  and  the 
eftate  which  they  claim.  Thel.  Dig.  105.  lib*  10.  cap.  14.  L  g* 
Hill.  21  H.  6.  28. 


(G.  12)     Sur  Diffeifin;  Writ  and  Pleadings. 

T.   |F  a  man  gh>es  in  tail,  or aliens  in  fee  upon  condition,  if  the 

*  diticn  be  broken,  the  donor,  feoffor,  or  his  heir,  may  have  ad 
terminum  qui  pneteriit,  per  Mowbray,'  quod  Cheir.  and  Finch,  ora- 
nino  ncgaverunt.  Per  Grene,  if  J.  leafesfor  term  of  years,  and  the 
term  expires,  and  a  ftranger  enters,  the  ieflbr  ihall  have  ad  tev- 
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jmnum  qui  praeteriit ;  contra  upon  eftate  upon  condition,  if  the 
condition  be  broken  there  is  no  other  remedy  but  entry,  quod 
Skipw.  8c  omnes  conceflcrunt  by  their  judgment.  Br.  Enter  en 
leper,  pi.  27.  cites  33  Aff.  11. 

2.  If  dijfeifee  releafes  to  the  diffeifor  all  his  right)  the  difieifor  in 
writ  of  entry  after  this  releafe  (hall  be  fupppfed  in  the  per  by  the 
diiTeifin j  per  Hody.  Br.  Releafes,  pi.  22.  tites  19  H.  6.  17.  23. 

3.  The  reafonfor  which  writ  of  entry  ad  terminum  qui  prtteriit    [  471  ] 
lies  againfl  termor  who  holds  over  his  term  is  becaufe  this  holding  in  Br.  Eftates, 
by  tort  is  in  the  law  afeeftmple.    Br.  Enter  en  le  per,  pi.  32.  cites  £  *6,  ci^ 
22  E.  4.  14.  38.  sfci4'* 

4.  Tenant  in  tail  brought  a  writ  of  entry  fur  di/feiftn,  and  the 
writ  was  general,  and  the  21  H.  6.  26.  was  vouched  to  be  held, 
that  the  writ  ought  to  be  fpecial,  viz.  to  make  mention  of  the 
tail  5  but  the  Court  held  that  the  general  writ  is  good  enough. 
And  then  the  count  ought  to  be  fpecial.  Le.  231.  pi.  314. 
PafcL  33  Eliz.  C.  B.    Brownfall  v.  Tyler. 

(G.  13)     Upon  what  Plea  by  Defendant  the  De» 
mandant  may  enter  without  praying  Seifin. 

m 

1.  TpOrmedon  againfl  two,  the  one  dif claimed,  and  the  other  pleaded 
•*  non  tenure,  and  therefore  the  demandant  prayed  feifin  of  the 
land,  for  nothing  can  be  veiled  in  him  who  pleaded  non  tenure, 
becaufe  he  did  not  take  the  tenancy ;  but  the  opinion  of  all  the 
Court  was  that  the  demandant  may  enter  i  quod  nota.  Br.  Dis- 
claimer, pi.  17.  cites  36  H.  6.  28. 

2.  Per  Danby,  in  aclion  in  which  a  man  may  recover  damages ,  and 
the  tenant  difclaimed,  the  demandant  may  aver  him  tenant.  But 
contra  where  he  cannot  recover  damages ;  for  he  is  at  no  mifchief  \ 
for  he  may  eilter.    Br.  Difclaimer,  pi.  17.  cites  36  H.r6.  28. 

3.  And  note,  that  upon  the  difclaimer  the  judgment  is,  that 
the  writ  Jh all  abate,  and  no  judgment  is  given  for  the  demandant, 
and  yet  he  may  enter  by  reafon  of  the  eftoppel  which  is  between  the 
demandant  and  the  tenant,  but  it  is  no  eftoppel  to  another.  Br. 
Difclaimer,  pi.  17.  cites  36  H.  6.  28. 

4.  In  quid  juris  clamat,  the  tenant  claimed  fee  which  is  found 
againfl  him,  the  plaintiff/5^//  not  have  judgment  to  recover  the  land 
nor  to  have  attornment ;  for  no  land  was  in  demand,  and  yet  the 
demandant  may  enter.  Br.  Difclaimer,  pi.  17.  cites  36  H.  6.  28. 
per  Prifot. 

5.  In  formedon  the  tenant  difclaimed,  the  demandant  maintained  his 
writ,  that  the  tenant  was  pernor  of  the  profits  the  day  of  the  ivrit, 
and  tenant  of  the  franktenement  the  day  of  the  aclion  accrued  ;  and  . 
per  Littleton  he  fhall  not  fo  maintain  his  aclion  5  for  he  is  not  to  ' 
recover  damages  in  this  aftion,  and  therefore  he  may  enter.  But 
Needham  J.  contra,  and  that  he  may  fo  maintain  his  writ  \  for  he 
cannot  enter ;  for  the  judgment  upon  difclaimer  is  no  more,  but 
that  the  demandant  ftull  take  nothing  by  his  writ,  which  is  in 
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cfle&  that  the  writ  (hall  abate,  and  then  cannot  the  demandant 
enter  $  for  if  he  enters  the  tenant  may  have  aflife.  Quod  quaere 
inde  j  for  it  feems  the  law  is  contra,  for  the  disclaimer  eftops 
the  tenant  to  have  aflife.  Br.  Difclaimer,  pL  24.  cites  4  E.  4. 38. 
6.  Informedon  the  tenant  difclaimedy  the  demandant  cannot  enter 
into  the  land  upon  the  tenant  or  any  who  is  in  by  him  pending 
the  writ  or  after,  as  where  the  tenant  aliens  pending  the  writ  or 
after.  But  he  cannot  enter  upon  him  who  is  not  in  by  him; 
as  in  praecipe  quod  reddat  againft  difleifor  who  difclaims  where 
the  difleifee  has  entered  pending  the  writ,  he  cannot  enter  upon 
C  47*  3  the  difleifee.  But  Danby  contra,  if  the  title  of  the  demandant  be 
elder  than  the  title  of  difTeuln.  Br.  Difclaimer,  pL  25*  cites 
5E.4.  1. 

.  Of  the  federal  writs  of  entry  of  Ad  Communem  Legem.  Ad 
Terminnm  qui  praetcriit.  In  ConCmili  Cafu.  In  Cafu  Pro* 
vifo.  En  le  Per.  En  le  Per,  Cui  &  Poft.  En  le  Quibos. 
See  F.  N.  B.  and  feeThel,  Dig.  170.  &c.  lib.  11.  cap.  54, 
per  totum. 

Tor  more  of  Entry  in  general,  fee  Con&ftiOttSJ,  2>tfttttt, 

Cftertmntt,  ettate,  Jute*,  ^Forfeiture,  Resume,  %vt&* 

pftf£>  and  other  proper  titles. 
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error. 


(A)  la  what  Cafes  an  Erroneous  Judgment  may  be 
avoided  by  Plea  without  Writ  of  Error. 

[i.  IF  the  tenant  in  a  cut  in  vita  dies  feifed  pending  the  writ,  and  C  .    ~    * 
1   after  judgment  is  given  againft  him  which  is  erroneous,  and  »    ~J     'p 
after  the  recoveror  fues  execution  againft  the  heir,  and  he  brings  an  •  Br,  Error, 
affife  ;  he  (hall  not  avoid  this  judgment  againft  his  father,  by  fay-  P}-  "3* 
ing,  that  his  father  died  pending  the  writ  -,  but  he  is  put  to  his  butBrooke 
writ  of  error ;  for  the  judgment  is  not  void,  but  only  voidable,  fays,  that 
•  28  Aff.  17.  adjudged.  32 E.  3.  Aff.  99.  Curi*.]  ih!jfah£ 

who  died  had  not  been  tenant  at  any  time  pending  the  writ,  but  a  ftranger  had  been,  there  the  judgment 
Is  roid  as  to  the  ftranger,  becaufe  he  may  always  falfify  the  recovery. 

» 

£2.  If  a  man  recovers  in  an  ejeEtionefirnue,  and  after  his  executor  By  AV.  17 
fues  in  execution  by  fcire  facias  againft  the  recoveree,  the  recoveree  gff.V.  aS 
•cannot   avoid  the  judgment  nor  ftay  execution,  by  faying  the  madeperpe- 
teftator  died  between  verdiB  and  judgment,   or   fuch   like ;    but  tual  by l 
he  is  put  to  his  writ  of  error,  for  the  judgment  is  only  voidable.  y'°jt*t  ^ 
Mich.  5  Jac.  B.  R.  between  Hide  and  Markham,  which  con-  a£ed  that 
cerned  the  Earl  and  Countefs  of  Shrewfbury.     Adjudged  per  5n  a11  ac: 
Curiam  ;  and  by  the  clerks,  fuch  pleas  have  been  feveral  times  perfonai/ 
difallowed.]  or  mixt, 

the  death  of 
.either  party  between  the  verdift  and  judgment  mail  not  he  alleged  for  error,  fo  as  fuch  judgment  bt 
entered  within  two  terms  after  the  verdict. 

[3.  So  if  a  man  recovers  lands  in  any  real  atHon,  and  after  fues 
execution  againft  the  heir  of  the  recoveree  by  fcire  facias ;  it  is 
not  any  plea  for  the  heir  to  fay,  that  his  father  died  pending  the 
writ,  but  he  is  put  to  his  writ  of  error.  28  Aff,  17.  by  Mow- 
bray admitted. ]  [  473  ] 

[4.  If  a  man  recover  againft  the  principal,  and  fues  a fcire  facias  Cro.B.190. 
againft  the  bail,  they  cannot  fay  the  principal  died  before  the  judgment,  {Je  o« 
and  fo  avoid  the  judgment  by  plea ;  for  it  is  againfl  the  record,  at  firft  held 
Mich.  32,  33  El.  fe.  R.  between  Wartrr  plaintiff  and  Pe£rt  itnopfea, 
and  Spring  defendants.    Per  Curiam.]  ^u£ ,c 

avoidance  of  the  judgment,  and  proves  it  erroneous,  which  cannot  be  avoided  but  by  writ  of  error,  but 
they  might  plead  the  death  of  B.  before  the  fcire  facias,  and  after  judgment,  becaufe  then  they  could 
not  bring  in  the  body.    But  aotwithfUnding  the  pica  was  afterwards  received  becaufe  they  cannot  have 
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a  writ  of  error  to  reverfe  the  judgment.  ■  i  i  Le.  101.  pi.  1*5.  Walter  ▼.  Perry.  S.  C.  tad  all 

the  juftices  except  Wray  held  the  plej  not  good  ;  for  it  is  a  furmife  againft  the  judgment,  which  ctnnoc 
be  givrn  again  ft  a  dead  man  j  but  it  wai  agreed  that  he  may  plead  that  defendant  is  dead  after  the  judg- 
ment, but  it  was  ruled  that  defendants. fhould  be  fworn  that  the  plea  was  true. S.  C.  ciwd 

a  Mod.  308.  and  faid  that  fuch  plea  was  good  by  way  of  excufing  therofelTes  to  bring  in  the  body, 
but  not  to  avoid  the  judgment,  becaufe  it  is  againft  the  record,  which  mud  be  avoided  by  writ  of  exit*. 

■ 

[  J.  In  an  aftion  upon  the  cafe,  if  the  plaintiff  be  nonfuit,  and 
after  it  is  entered,  that  he  reliquit  actionem  fuam  &  fateturfe  nolle 
ulterius  profequi,  upon  which  cojls  are  affejfed,  though  it  be  admitted 
that  this  judgment  is  erroneous,  becaufe  this  is  not  any  nonfuit 
as  is  entered  \  yet  in  an  adlion  of  debt  for  the  cofts,  the  defendant 
(hall  not  avoid  it  by  plea  without  a  writ  of  error  ;  for  it  is  a  judg- 
ment de  fafto  not  void,  but  only  voidable  by  writ  of  error.  Mich. 
1 1  Jac.  B.  R.  between  Coles  and  Low,  adjudged.] 

6.  If  land  in  one  county  be  recovered  by  precipe  in  another  county, 
or  if  the  tenant  dies  pending  the  writ,  thofe  fhall  be  reverfed  by 
error  as  may  be  avoided  by  anfwer ;  for  thofe  are  ipfo  jure  void. 
Br.  Error,  pi.  104.  cites  36  H.  6.  33. 

Br.  Judg-  8.  If  a  judgment  is  given  in  a  court  which  has  no  jurifdiclion  it 

.dKszoE.4.  mav  ^  av°ided  by  plea;  for  it  is  coram  non  judice;  as  in  the 

15.  s.  p.  court  of  Marihalfie,  unlefs  both  the  parties  are  de  hoftel  de  roy ; 
per  Croke  J.  Built.  208.  cites  22  E.  4.  31.  19  E.  4.  8.  b.  and 
20  E.  4.  1 6. 

PI.  C.  265.       p.  If  any  of  the  proclamations  upon  a  fine  be  entered  to  be  made 

adiudicdin*  uP°n  a  ^un<^ay  ou*  of  term,  or  upon  the  *$\ft  of  June  (there  never 
eaor  in  having  been  any  fuch  day)  they  may  be  avoided  by  plea  or  writ 
B.R.  ac.     of  error.  Dyer,  181.  a.  182.  b.  pi.  52.  &c.  Pafch.  2  Eliz.     Filh 

cordingly.       y    Brokctt. 

Roll.  Rep.  10.  If  zfne  impofed  in  a  leet  be  unreafinable  or  againjl  law,  as 

75.  Buiien  joint  where  itfhould  be  fever al,  it  may  be  avoided  by  plea  and  judg<* 
s'.c.ft  s!p.  mcnt  °f  the  Court  in  which  the  fuit  is  depending,  for  there  is  no 
agreed  per     other  remedy  \  refolved.     11  Rep.  44.  b.     Godfrey's  cafe. 

Cur. 

11.  The  bail  cannot  maintain  a  writ  of  error  upon  a  judgment 
given  againf  the  principal,  becaufe  he  was  not  privy  to  the  judg- 
ment, and  therefore  it  fhall  be  allowed  him  by  way  of  plea  in  a 
fcire  facias.  Arg.  Godb.  377.  in  pi.  465.  Pafch.  3  Car.  B.  R. 

12.  In  debt  upon  a  bond  againjl  an  adminiflrator  he  pleads  a  judg- 
ment recovered  againft  the  inteftate,  and  that  he  has,  not  affets  ultra,  &C 
the  plaintiff  replies  that  an  atlion  was  brought  again  ft  the  intefate, 
and  that  he  died  before  the  faid  judgment,  and  that  after  Us  death  judg- 
ment was  given  and  kept  on  foot  per  fraudem*  The  defendant  tra- 
verfed  the  fraud,  but  did  not  anfwer  the  death  of  the  intefiate.  It  was 
ur£ed  for  the  plaintiff  that  the  judgment  was  ill,  and  that  he  being 
a  ftranger  to  it  could  neither  bring  error  nor  deceit,  and  had  no 

r  4*4  ]  other  way  to  avoid  it  but  by  plea.  The  Court  held  that  the 
plaintiff"  might  avoid  the  judgment  without  a  writ  of  error,  efpe- 
cially  in  this  cafe,  where  it  is  not  only  erroneous  but  void* 
2  Mod.  308.  Trin.  30  Car.  2.  C.  B.    Randal's  cafe. 

In  what  cafes  zfine  may  be  reverfed  by  plea  without  writ  of  entity 

fee  tit.  jf  ilU  (G.  b.  3). 
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(A,  2)     Lies  j  in  what  Cafes  iq  genera]. 

1.  |N  fomc  cafe  of  erroneous  judgment  no  writ  of  error  lies,  as 
1     *  where  judgment  is  given  againjl  a  bajlard,  and  he  dies  without 
ifftie.     Br.  Error,  pi.  112.  cites  15  Aff.  8. 

a.  Of  ifint  levied  in  a  franchife  without  authority  writ  of  error  *•  p»  Br. 
lies.    Br.  Error,  pi.  24.  cites  44  E.  3.  3  7.  pL  ^  J*£ 

44E-3-37* 

3.  If  matter  of error  which  is  not  apparent  is  not  objected  to,  but 

pafles  without  challenge,  as  a  venire  facias  returned  by  a  bailiff  of 
a  franchife  where  part  of  the  lands  are  guildable,  error  will  not 
lie.    See  Br.  Error,  pi.  34.  cites  3  H.  4. 6. 

4.  Error  may  be  in  fuing  execution.  Br.  Error,  pi.  7.  cites 
9  H.  6.  38. 

5.  Writ  of  error  lies  of  a  void  judgment  in  any  cafe.  Br.  Judg- 
ment, pi.  123.  cites  20  E.  4.  15. 

6.  This  writ  lies  when  a  man  is  grieved  by  any  error  in  the 
foundation,  proceeding,  judgment,  or  execution,  and  thereupon  it  is 

called  breve  de  errore  corrigendo.  But  without  a  judgment,  or  an 
award  in  nature  of  a  judgment,  no  writ  of  error  does  lie ;  for  the 
words  of  the  writ  be,  fi  judicium  redditum  fit ;  and  that  judgment 
tnufi  regularly  be  given  by  judges  of  record,  and  in  a  court  of  record^ 
and  not  by  any  other  inferior  judges  in  bafe  courts ;  for  there- 
upon a  writ  of  falfe  judgment  does  lie.     Co.  Litt.  288.  b. 

7.  Error  will  not  lie  on  a  conviclion  for  keeping  a  gun  on  the 
33  H.  8.  6.  Vent.  33.  Trin.  21  Car.  2.  B.  R.  Anon. 

8.  Nor  on  a  convi&ion  of  forcible  entry  upon  view  of  the  jufticea 
of  peace,  but  it  may  be  examined  on  a  certiorari.  Vent.  1 7  x« 
Mich.  23  Car.  2.  Anon. 

9.  Suppofing  there  was  a  general  pardon,  and  the  party  did  not 
plead,  nor  the  judges  did  not  take  notice  of  it,  the  party  might  not 
have  remedy  by  writ  of  error.  Ellis  faid,  they  could  allege  no- 
thing for  error  but  what  did  appear  in  the  record;  to  which  Vaughan 
afiented.  Freem.  Rep.  84.  pi.  103.  Pafch.  1673.  *n  cafe  of  Phi- 
lips v.  Crawly. 

10.  It  is  merely  a  matter  of  favour  thztjudgment  in  inferior  courts, 
in  caufes  not  ari/ing  within  their  jurifdiSHon,  are  not  avoided  without 
writ  of  error,  and  the  bringing  fuch  writ  docs  not  affirm  their  ju- 
risdiction. 2  Jo.  209.  Pafch.  34  Car.  2.  B.  R.  Copping  v.  Ful- 
ford. 

1 1*  Upon  the  denial  of  B.  R.  to  grant  a  prohibition,  the  Houfe  of 
Lords  was  moved  for  a  writ  of  error,  but  there  held  that  error  did 
not  lie*  1  Salk.  136.  Pafch.  11  W.  3.  in  cafe  of  Bifhop  of  St. 
David's  v.  Lucy. 

12.  Error  will  not  lie  on  a  nnu  created  jurifditlion  unknown  to 
Gommon  law  ;  for  they  need  not  proceed  purfuant  to  the  methods  of 
law,  nor  need  they  indi&mcnt  or  jury,  nor  in  their  judgments, 
fay  ideo  confideratum  eft,  but  may  fay  they  judge  him  guilty,  and 
that  he  ought  topayfo  much  money,  &c.  and  it  is  like  the  cafe  of  con- 
victions 
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▼iftions  by  juftices  of  peace,  and  in  both  cafes  the  party  has  a 
good  remedy  by  certiorari,  and  that  is  a  confequence  necefiary*  on 
all  fuch  particular  jurlfdi&ions,  that  the  record  of  their  proceed- 
ings may  be  brought  up  to  B.  R.  that  this  court  may  examine 
whether  they  have  kept  themfehes  within  their  jurifdi&ion  ;  per 
Holt  Ch.  J.  in  delivering  the  judgment  of  the  Court* 
12  Mod.  390.  Pafch*  12  W.  3,  Dr.  Greenvill  v.  the  College 
of  Phyficians. 

13.  Since  the  ftatute  9  Anna?,  cap.  20.  which  allows  fpecial 
pleadings  to  a  mandamus,  it  was  admitted  that  error  lies  of  a  judg- 
ment thereon,  becaufe  it  is  now  in  nature  of  an  aclion>  and  cofts  are 
given  by  the  ftatute  for  that  fide  which  prevails  ;  but  then  it  was 
faid  further,  that  this  is  no  argument  that  error  lies  of  a  manda- 
mus where  there  is  no  plea  to  ity  and  only  a  rule  awarded  for  the  man- 
damus',  which  is  not  in  nature  of  a  judgment ;  and  Ld.  Ch.  J. 
Parker  (who  with  others  aflifted  Ld.  C.  Cowper  at  the  motion) 
faid,  that  Chancery  might  fuperfede  fuch  writ  of  error,  quia  im- 
provide  emanavit,  if  it  were  fo  \  and  that  a  mandamus  now  is  in 
nature  of  an  a  ft  ion,  and  where  judgment  was  given  on  fpecial 
pleadings  upon  the  late  ftatute,  it  was  admitted  lately  in  B.  R»  in 
a  Cafe  there,  that  error  lay.  Wms.'s  Rep.  350.  Pafch.  171 7.  in 
cafe  of  Dean  and  Chapter  of  Dublin  v.  Dowgatt. 

14.  Where  a  reference  is  to  the  judges  on  a  cafejlated>  no  writ  of 
error  will  lie  on  their  judgment %  but  if  they  certify  their  reafons  for 
their  opinions,  this  Court  may  confider  of  it.  9  Mod.  5.  Trin* 
8  Geo.  Gore  v.  Gore. 

15.  No  writ  of  error  lies  in  cafes  of  mandamus  or  procedendo*  $ 
for  the  mandamus  gives  the  party  that  tries  it  no  better  right  than 
he  had  before,  which  ftill  remains  examinable  and  triable  in  a  pro- 
per a&ion,  and  there  being  no  cofts,  the  party  that  fues  the  writ 
of  error  can  have  no  benefit* by  it.  MS.  Tab.  March  18,  1725. 
The  King  v.  Herle. 

(B)     In  what  Cafes  an  erroneous  Judgment  may  be 
.avoided  by  Entry  ^ without  a  Writ  of  Error. 

Sty.  246.  [1.  |F  an  infant  fuffers  a  common  recovery  in  which  he  comes  in  as 

Ailet  ▼.  1  vouc/jee  tn  his  proper  per/on^  and  not  by  attorney  or  guar- 

S.C.adjudg-  <^an>  though  this  fliall  not  bjnd  him  but  that  he  may  in   a  writ 

cd  njfi.—  of  error  avoid  it,  becaufe  it  is  error  in  law,  yet  at  bis  full  age  he 

Antl g?"i  cannot  enter  mt0  l^e  'anc^  an(* avo^  k  ty  his  entry,  before  he  has 
a?s.  c.i"  reverfed  it  in  a  writ  of  error,  becaufe  he  himfelf  is  privy  to  the 
See  tit.  Re.  judgment,  and  may  reverfe  it  by  fuch  means,  and  he  is  not  a 
coveryCom-  ftranger  to  the  judgment,  for  judgments  ought  not  to  be  fubverted 
•~Foi.  743.'  by  matter  of  pais  without  matter  of  record ;  as  a  (*)  recognizance 
»  —w-  _'  or  fine  by  an  infant,  nor  any  judgment  in  other  a&ions  given 
mon(D),pl.  againft  an  infant,  where  he  appears  by  attorney  and  not  by  guardian* 
6*  Si  c*  Hill.  1650.  between  Atliff  and  Walker  adjudged  per  Cu- 
riam, upon  a  fpecial  verditt  for  land  in  Eflcx.  Intratur  Trio. 
1640.  Rot.  200.I 

™  J  a.  If 
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a.  If  an  infant  makes  an  attorney  which  is  recorded,  and  pleads  a 
plea  to  iffue,  which  is  found  againfi  him,  this  is  no  matter  in  arreft 
of  judgment,  but  is  put  to  his  writ  of  error.  Br*  Error,  pi".  79. 
cites  22  H.  6.  31.  per  Newton. 

3.  So  per  Port ington,  if  the  infant  be  permitted  to  levy  a  fine,  if 
this  be  recorded  it  cannot  be  defeattd  but  by  writ  of  error ;  quod 
nemo  negavit.    Ibid. 


(C)     la  what  Cafes  Judgments  fliall  be  reverfed 

without  a  Writ  of  Error, 

In  what  Court. 

[r.    tN  Banco  Regis  in  no  cafe  neither  in  the  fame  term,  nor  in  *  Fitxh.Er. 

•*  another  term,  fhall  an  outlawry  be  rererfed  without  writ  ™'  p**  *6# 

of  error  on  the  crown-fide*    Mich.  14  Jac.    The  clerks  faid,  that  in  b.  r.  * 

fo  at  all  times  had  been  their  courfe,  and  the  Court  agreed  and  that  th« 


thereto,  and  adjudged  accordingly.   *  19 H.  6.  2.  adjudged;  and  J^'J*^ 
by  the  clerks  it  is  the  courfe  J  held  that  it 

couJd  not 
be  reverfed  in  that  court  without  writ  of  error,  but  fays  that  otherwife  it  u  in  C.  B.  if  he  comet  the 
lame  term.  Br.  Error,  pi*  199.  cites  S.  C.  that  he  who  comes  in  by  exigent  may  the  fame  term 

reverie  utlawry  for  matter  apparent  by  pita,  as  for  omiffion  of  procefs  in  C.  B.  without  writ  of  error ; 
|>ut  otherwife  upon  matter  tn  fa&  j  but  that  the  ufage  in  B.  R.  is,  that  in  both  cafes  he  is  put  to  hia 
writ  of  error.  Br.  Error,  pi.  81.  cites  15  E.  4.  7,  S.  fame  diverfitiea.— — Outlawry  in  per- 

fbnal  actions  cannot  be  reverfed  in  B.  R.  without  writ  of  error,  by  the  courfe  of  the  Court  5  but  other* 
wife  it  is  in  C.  B.  per  Broome,  fecondary  of  B.  R.   2  Roll.  Rep.  25.  Pafch.  16  Jac.  B.  R.  Anon* 
.#it»4E.  4*  10.  b.  n.  a.  and 4*.  b.  43.  a. 

In  what  cafes  utlawry  (hall  be  reverfed  by  writ  of  error,  or  by  plea,  fee  tit.  Utlawry  (O.  b). 

a.  One  conviBed  of  felony  prayed  his  clergy,  and  had  it.  The  in* 
Stlment  was  removed  into  the  crown-office  ;  a  writ  of  error  does  not 
lie  to  avoid  it,  becaufe  he  is  a  clerk  convifted  only,  and  not  at- 
tainted ;  for  when  be  prayed  his  clergy,  which  was  allowed  him,  there 
never  was  any  judgment  afterwards  given,  and  of  that  opinion  was 
the  whole  Court  ;  but  upon  exceptions  taken  to  the  indi&ment, 
the  fame  was  difcharged,  and  reftitution  awarded.  Cro.  E.  489,  x 
490.  pL  6.  Mich.  38  &  39  Eliz.  B.  R.  Long's  cafe. 


(D)     [Reverfed.] 

For  what  Caufe. 

[i.     aT  the  exigent  returned  in  Banco,  if  the  defendant  fays  the  Br*  Utj«- 

■"  plaintiff  appears  by  the  attorney,  and  the  attorney  has  no  war*  fS'sx!-^ 
rant,  this  is  not  caufe  to  reverie  the  judgment  without  writ  of  Fitah.uda- 
txxQX,for  perhaps  he  has  a  warrant  in  Chancery.    1 1  H.  4. 34* ]       EJ  g1'  +°* 

[a.  But 
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•  Br.rria-       [2.  But  a  judgment  may  be  reverfed  in  a  writ  of  error  fir  an 

gar>,|1CI"  cut*awry    after    a  fuPerf€^eas   an&   f^ainprife.      *   n    H.  4.  34. 
Cl+*  where    t 8  H.  6.  37.  9  H.  6,  8.     Contra  Mich.  37  EL  B.  per  Curiam.] 

one  is  out- 
lawed contrary  to  a  fuperfedeas,  the  Court  in  the  fame  term  may  reverfc  the  outlawry  without  a  writ  e# 
error.     Br.  Utlagary,  pi.  19.  cites  8  H.  6.  37. 

Br.  Utlaga-       [g.  So  if  the  exigent  hears  date  before  the  fourth  day  of  the  pluries 
ctePs.  c "    caPias  %Jfuci  to  ^  *eriff-    1 1  H.  4.  34. J 

■  Br.  Error,  pi.  48.  cites  S.  C. 

%  Br.  Utla-        [4.  A  man  outlawed  of  felony  (hall  not  avoid  the  outlawry,  be- 
,a*y,£Ur'8*  caufe  he  was  in  prifon  at  the  time,   without  a  writ  of  error. 

cites  o.  v*.  .        *-i  .       tt     *■ 

per  Hals.       I  H.  7.  1 3.  b.  Contra  %  7  H.  6.  25.] 

Quod  not*. 

1  in  the  [5.  [S$]  if  a  man  be  outlawed,  where  it  appears  by  the  record 

kfBrook  °n  t'lat  ^icre  wre  I'  mt  two  caP*ai's  awarded^  this  may  be  annulled 
'the  word 'is    without  a  writ  of  error.  (8  H.  6.  37.  1 1  H.  6.  §  1 1.),  though  the 
(tamen),but  ftatute  fays  it  (hall  be  void.     Contra  M.  27  El.  6.1 

in  the  other  *  *"  J 

editions  is  (tantum),  viz.  that  there  were  two  capias's  only ;  but  the  Year-book  is  as  in  Roll,  tie. 

that  there  were  not  two  capias's  awarded.     See  Brook*  Utlagary,  pi.  19.  cites  8  H.  6.  37. 

^  This  is  mifprinted  in  Roll,  and  it  feems  mould  be  (15.  b.  pi.  6. ),  and  there  the  objection  wa«» 
that  there  were  but  two  capias's  iflucd  where  there  would  hare  been  a  third. 

S.  P.  where  [6.  So  if  a  man  be  outlawed,  and  110  mention  is  made  of  what 
!^™d"    count*  he  was,  this  may  be  revcrfed  without  a  writ  ot  error. 

ant  came  J  ^ '   .  *  , 

the  fame         8  H.  6.37.  Curia. 

term  in  per- 

fon  and  prayed  a  reverfal,  be  caufe  it  is  in  the  fame  term  j  per  Cott.  for  the  ftatute  lays,  that  fuch  praw 

cefs  fliall  be  held  for  null,  to  which  the  Court,  except  Babb.  Ch.  J.  agreed.     Br.  Utlagary,  pL  19* 

cites  8  H.  7.  37.— — Fitrh.  Error,  pi.  19.  cites  S.  C.  * 

("7.  [But]  if  a  man  be  outlawed  without  addition  given  to  him  in 
fuch  acliony  in  which  aftion  there  ought  to  be  an  addition  by  the 
ftatute,  he  fhall  not  avoid  it  by  plea  without  writ  of  error,  though 
the  ftatute  fays  that  fuch  outlawry  fhall  be  void,  11  H.  6.  15.] 

[8.  [But]  if  a  man  comes  in  ward  upon  the  capias  utlagatum,  he 
may  reverfe  the  outlawry,  becaufe  he  is  named  J.  S.  de  A.  whereas 
he  was  abiding  at  the  writ  purchafed  at  B.  and  not  at  A.  and  this 
without  writ  of  error,  becaufe  if  he  mould  bring  a  writ  of  error, 
'  it  ought  to  agree  in  the  name  with  the  record,  which  would  be 
againft  himfelf.  19  H.  6.  80.] 

[9.  But  otherwtfe  it  would  be  if.  he  had  rendered  himfelf  gratis* 
19  H,  6.  80.] 
And  afci.  [10.  [But]  if  a  man  comes  in  ward  upon  the  capias  utlagatum,  he 
fa.  was  may  avoid  the  outlawry  without  writ  of  error,  becaufe  he  is  called 
fatnft  the"  .7*  &  de  2>.  where  there  is  no  fuch  vill  in  the  county,  becaufe  if  he 
piaintiftio  {hould  bring  a  writ  of  error,  it  ought  to  agree  with  the  record, 
fay  ir'he       anc|  f0  he  f)10uld  admit  that  there  is  fuch  a  vill.  .22  E.  4.  ?8.1 

would  main-  **     J 

tain  the  writ,  per  Newon  and  Pafton  J.  For  the  flieritr"  did  wrong  to  arreft  him ;  becaufe  if  he  be  of 
B.  he  is  not  the  farr.c  perl'on,  nora  ;  and  /hall  not  be  forced  to  a  writ  of  error  j  for  per  Paftoo  the  fuing 
a  writ  of  error  will  afhrm  the  name,  becauie  tt  mufr  be  according  to  the  record  j  and  to  he  vra*  furrered 
to  mate attorney,  and  w^difniitfcd.     Er.  Utlagary,  pi.  22.  cites  19  H.  6.  80. 

[11.  if 
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ri.  If  a  man  be  conviBed  upon  the  ftatute  of  Jac.  cap.  11.  by  s*  c* c,te4 
two  juftices  of  the  peace  for  killing  of  partridges  with  tuts,  upon  proof  j^.1??" 
or  confejJioH  of  the  party  without  indictment,  this  judgment  may  Car.a'.B.*. 
be  reverfed  in  B.  R.  this  being  removed  there  by  certiorari  with-  r-  ■*-  -i 
out  any  writ  of  error.    Hill.  12  Car.  *  B.  R.  Berry's  case,  per  *  FoL  744^ 
Croke  and  Berkley,  and  thev  feemed  in  fome  manner  that  fuch  [nczfeoi^ 
conwBion  upon  the  fatute  for  Jhooting%  or  fuch  like,  might  be  fo  re-  the  King 
Terfed  without  writ  of  error.  J  v.  Briggs, 

which  was 
on  a  coavi&ion  lor  hunting  in  a  park  contrary  to  the  ftatute,  and  judgment  for  the  penalty  ofzoU 
given  by  the  ft.tute  j  but  Pemberton  Ch.  J.  held,  that  the  party  ought  to  be  put  to  hit  writ  of  error, 
and  he  waa  not  then  permitted  to  reverie  or  quaib  it  by  motion  upon  the  certiorari,  but  afterwards  Pem- 
berton atTenting,  exception  was  taken  to  the  (aid  judgment  by  motion  on  the  certiorari. 

12.  A  man  (hall  have  writ  of  error  upon  an  erroneous  execution  ; 
as  upon  an  outlawry,  as  well  as  upon  the  principal  judgment ;  per 
Pafton.    Br.  Error,  pi.  70.  cites  7  H.  6.  44. 

13.  If  an  erroneous  judgment  be  given  upon  an  indiSment  of  bar- 
retry  at  the  feffions  of  peace,  and  the  party  fined  thereupon,  and 
committed  till  he  pays  it,  and  he  removes  the  indi&ment  and  pro* 
ceedings  by  certiorari,  and  himfelf  by  habeas  corpus,  yet  he  cannot 
be  difcharged,  becaufe  judgment  being  given  thereupon  he  cannot 
difcharge  it  unlefs  he  brings  a  writ  of  error ;  adjudged.  Qro.  J.  404. 
pL  2.  Trin.  14  Jac.     Rice's  cafe* 

14*  But  a  record  of  force  made  by  juftices  of  peace  upon  the  vicw3 
if  the  fame  is  infumcient,  may  be  quaflied  upon  motion  without 
writ  of  error;  agreed  per  Cur.  1  Lev.  113;  Mich.  15  Car.  2.  the 
Xing  v.  Chaloner. 

(E)     At  what  Time  a  Judgment  may  be  fo  re- 

.verfed  without  Writ. 


[Outlawry.] 


r 


I.    A  N  outlawry  in  Banco  Regis  in  another  term  cannot  be  re-  Fitzh.  Er- 
"  verfed  without  a  writ  of  error.  19  H.  6.  2.  My  Reports,  r?r'  $*£• 

aC.      HAMON.3  _Br.  En- 

ror,  pi.  199; 
cltci  S.  C'  »Br.  Utlxgary,  pi.  %o.  cite*  19  H.  6.  i,  %• 

[2.  IBut"]  an  outlawry  in  Banco  Regis  may  be  reverfed  in  the  t  Bt-  u<- 
fame  term  without  writ  of  error,  for  all  the  term  the  judgment  I^^itel" 
does  not  remain  in  pe&ore  of  the  judges,  this  being  an  outlawry  s.c.  contra* 
and  judgment  before  the  coroner.     +  19  H.  6.  i.   Tr.  14  Jac.  *ndhewa* 

BjJ^   °  ^  put  to  his 

•*-\I  writ  of  or- 

ror.— Fitsh.  Error,  »o.  cites  S.  C.  accordingly.— And  Br.  Error,  pi.  1 58.  cStei  4  E.  41, 42* 
that  in  B.  R.  the  defendant  ihaJi  be  put  to  his  writ  of  error,  and  fays,  that  the  fame  term  the  out- 
lawry was  reverfed  in  B.  R.  upon  an  exigent  lifting  there,  a  writ  of  error  was  brought  out  of  Chancery, 
directed  to  the  juftices  of  B.  R.     Brooke  (ays,  quod  nota,  that  they  reverfed  their  own  error  at  the 


[3.  So  in  the  fome  term  an  outlawry  returnable  in.  Banco  may  t  n*zh* Ef- 
be  reverfed  in  writ  of  error.  %  8  H.  6.  37.  ||  19  H.  2.]  2**  £ 

—||  Fitzh.  Error,  pi.  26.  cites  S.  C— Br.  Error,  pi.  199.  cites  S.  C— See  (C),  pi.  x.  and  the 
note*  that. 

[4.  But 
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$rror. 


f 4.  But  not  there  in  another  term  without  a  writ  of  errof. 

19  H.  6.  2.] 
C  479  3        CS*  A"  outlawry  after  a  fuperfedeas  cannot  be  reverfed  tnBatmthe 

fame  term  of  the  return  without  a  writ  of  error.  M.  37  EL  B. 

per  Curiam,  becaufe  this  is  not  their  judgment,  kit  the  judgment 

of  the  coroner  J\ 
LitL  Rep.         6.  In  the  fame  term  an  outlawry  may  be  reverfed  in  C.  B.  for 
150.  s.  c.    cnon     Het-  p3%  pafch,  4  Car.  C.  B.  Anon. 

Lift.  Rep.  7.  Or  in  any  term,  if  it  be  void  upon  anyfiatuU  ;  as  for  want  of 

150.  S.  C.    proclamations,  &c.    Het.  93.  Ibid. 


(F)     Upon  what  Judgment. 

[1.  1 F  the  plaintiff  be  nonfuit  at  the  nifi  prius,  upon  which  cofU 
*  *r*  to**//  £y  the  fame  jury,  by  the  ftatutes  of  H.  8*  and  Ja* 
and  judgment  given  for  them  againft  the  plaintiff,  the  plaintiff 
may  have  a  writ  of  error  upon  this  judgment.  Tr.  3  Jac.  B.  R* 
admitted  per  Curiam.] 

[2.  If  a  man  brings  a  writ  of falfe  judgment  in  Banco  upon  a  judg- 
ment given,  in  ancient  demefne,  and  reverfes  the  judgment  there,  a  writ 
of  error  li?s  upon  this  judgment,  for  this  is  a  matter  of  record.   M. 
40  &  41  £1.  B.  R.  by  two  juftices.] 
Cro.  T.  95,        [3.  If  a  manor  court  holds  plea  of  a  thing  out  of  their  jurifdiBion, 
QuaSes  t4"    on^  & ves  Ju^gment  thereof,  though  this  is  void,  being  coram  non 
Scaric,S.C  judice,  yet  a  writ  of  error  lies,  and  error  may  be  affigned  in  this* 
held  accord-  M.  3  Ja.  B.  R.  between  Quarrels  and  Searle,  for  By  the  writ 

2«e  *u7-  °*  error  **e  ^a11  ^  refl:ored  t0  aU  that  he  hath  loft,  where,  by  the 
tices,  contra  a&ion  of  trefpafs,  he  {hall  recover  all  in  damages.] 

Williams ; 

and  though  a  writ  of  error  be  brought,  that  does  not  affirm  the  jurifdiclion  of  the  inferior  court,  nor  if 
any  affirmative,  but  that  it  may  be  faid  to  be  a  void  judgment,  and  yet  the  writ  of  error  well  lies  of  a 
void  judgment. 

But  in  •  4.  If  a  verdicJ  pafles  again]}  the  vouchee,  yet  he  'ihall  have  a  writ 

owrtveoV  of  error  notwithstanding  the  ftat.  32  H.  8.  cap.  30.  per  the  juftices 
datT.  s.     ofCB.  Bendl.  37.  pi.  67.  Mich-  1&2P-&M.  in  a  note. 

was  vouch- 
ed, who  entered  into  warranty}  and  pleaded  to  ijfue9  which  was  mh joined  or  fimt  other  tb*  Rkedifiutt, 
and  it  was  found  againft  him;  now  if  judgment  is  given  againft  him,  in  fuch  cafe  he  cannot  nave  a 
writ  of  error,  by  all  the  juftices  in  Bank,  notwithftanding  the  ftatnte  3a  H.  8.  cap.  3a.  [30.]  for  this 
is  out  of  the  ftatute,  which  only  gives  the  writ  where  a  verdict  is  found  for  or  againft  the  demandant 
or  tenant,  and  a  vouchee  is  neither  of  them.     And.  26,  27*  pi.  60.  Hill.  7  £.6.     Anon. 

Bendl.  in  j.  And  alfo  note,  that  if  any  default  if  in  any  original  writ,  or 

KS.  c?tn"  *n  ^e  return  thereof,  or  in  the  verdicJ,  or  in  the  judgment,  or in  the 
totidem  vet-  count,  fo  that  it  plainly  appears  by  the  count  that  the  plaintiff  has  no 

hli'  ffT-  eaufe  °f  a^wn  s  an<*  "  a  vcrc*i&  an^  judgment  is  given  upon  fuch 
trials  aiT*  originals  for  the  plaintiff,  yet  the  defendant  ihall  have  writ  of 
not  remedied  error,  notwith {landing  the  faid  ftatute,  and  thefe  defaults  are 
by  any  fta-    not  remedied  by  the  fame  ftatute*     Bendl.  37.    pi.  67.   Mich. 

tute,  for  tne         o         t>    o    */r 
ftat.  38  H.     1  &  2P.  &M. 

8.  cap.  30.  docs  not  extend  to  verdi&  given  between  the  demandant  and  vouchee,  nor  to  any  defaak 
in  the  original  writ,  or  in  the  return  thereof,  or  the  want  of  an  original,  or  in  the  count,  or  to  any  in- 

fofficicncf 
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fWmcfcocy  in  the  trial,  Tard1c"r,  or  judgment,  See*  Andthefttt.  18  Eliz.  falrej  many  fuchdtfecta, 
but  does  not  remedy  any  infufficient  trial,  but  this  remains  as  at  common  law.  5  Rep.  36.  b.  Tria. 
30^111.  in  the  Exchequer,  in  Baynham'a  cafe,  als*  Baynham  t.  Brook. 

6.  It  doth  not  lie  of  a  judgment  upon  an  qffife  offrefb-force,  but    £  480  J 
a  writ  of  falfe  judgment,  as  it  feems.     F.  N.  B.  19.  (I). 

7.  If  one  be  outlawed  upon  an  inditlment  of  treafon,  felony,  or  tref* 
pafsy  but  the  procefs  and  order  prefcribed  by  thejlatute  of  6  H.  8.  cap.  i« 
and  8  H*  6.  cap.  13.  are  not  obferved,  the  outlawry  may  be  re- 
verfed  by  writ  of  error,  which  writ  ex  merito  juftitfoe  ought  to  be 
.granted.  3  Inft.  31.  cites  it  as  adjudged.  Mich.  26  &  27  Eliz.  in 
writ  of  error  coram  rege  in  Ninian  Menvil's  cafe. 

8.  A  writ  of  error  lies  to  reverfe  an  attainder  pf  high  treason,  tf thejudg- 
though  fome  have  held  the  contrary,  by  reafon  of  33  H.  8,  ^n^e 
cap.  28.  C20.]  that  every  attainder  of  treafon  by  the  common  law  him  thathas 
fliould  be  as  effe&ual  as  if  by  authority  of  parliament,  for  the  fta-  authority, 
tate  £r  to  be  intended  of  lawful  attainders  by  due  courfe  of  Jaw,  and  not  ^noun  !e" 
of  erroneous  or  void  attainders ;  and  fo  it  was  held  in  a  parliament   was  at  com* 
held  the  28  Eliz.  when  it  was  ena&ed,  that  no  attainder  of  high  mon  few 
treafon,  where  the  party  was  executed  for  the  fame,  fhould  be  £1*^  ^ 
avoided  by  plea  or  error ;  but  this  aft  extended  only  to  attainders  error,  only 
before'  that  time*  where  the  party  had  been  executed,  not  to  at-  the  *?*• 
tainder*  after.     3  Inft.  215.  cVP.  2^- 

copes  all  former  attainders,  where  the  party  re  executed,  from  reverfal  by  writ  of  error,  but  meddles 
not  with  other  attainders,  neither  doth  the  ftat.  33  H.  S.  cap.  20.  take  away  writs  of  error  upon  at- 
tainder of  treafon,  as  hath  been  refolved  againft  the  opinion  of  Staraf.  P.  C.  lib.  3.  cap.  19. 
Co.  P.  C  p.  31.  But  it  is  true  that  the  statutes  26  H.  8.  cap.  13.  and  5  &  6  E.  6.  cap.  1 1.  take 
away  from  a  perfon  outlawed  in  treafon  the  advantage  of  reverfal  of  an  outlawry,  becaufe  the  party  out- 
lawed was  out  of  the  realm,  but  extends  not  to  other  offences.  Hales's  Hift.  of  PI.  Cr.  353, 354.  cap.  26* 

9.  If  a  man  be  attainted  by  a  judgment  upon  an  indictment,  he  (hall  &'*&*  f»y«, 
not  have  writ  of  error  without  making  a  petition  to  the  king  for  2a*^0  "* 
the  having  it;  becaufe  it  fo  highly  concerns  him  5  per  Coke  and  and  32  E.  3, 
Doderidge.      Roll.  Rep.  175.    pi.   12.    Pafch.   13  Jac.    B.  R. 
Gafgrave's  cafe. 

10.  Error  was  brought  to  reverfe  a  judgment  upon  an  indiBment  J°*  4°£. 
for  recufancy  g  it  was  doubted  whether  any  exception  be  good  upon  King  v.  l& 

fuch  convi&ion ;  for  the  ftatute  3  Jac.  is  precifely  that  it  fliall  not  St.  John, 
be  void  or  difcharged  for  default  of  form,  or  other  matter,  until  s:  c;*S^* 
after  conforming  himfelf  by  coming  to  the  church.     But  after-  thewrit 
wards,  becaufe  the  judgment  was  notideo  capiat ur,  and  the  omifBon  of  error 
thereof  is  apparent  to  the  king's  prejudice,  and  for  that  upon  every  ^as£™,u.ght 
convidion  in  indiftment,  the  judgment  is  quod  capiatur,  for  this  and  held"** 
caufe  the  judgment  was  reverfed.    Cro.  C.  504,  505*  pi.  6.   Win-  that  it 
chefter  (Marqutfs)  cafe.  faUm-  • 

for  he  is  not  concluded  by  tb*  ftatute  3  Jac. 

ii*  Error  was  brought  to  reverfe  a  judgment  entered  in  an  infer  Ib*d-  Rol| 

rior  court,  that  the  plaintiff  recuperare  debeat,  whereas  it  ought  to  be  tha[  {'}£,' 

recuperare  debet.   Roll  Ch,  J.  faid,  that  this  is  no  judgment,  and  in  Cam. 

fo  no  writ  of  error  lies  thereupon,  for  the  writ  fuppofes  a  judgment,  Scacc#  *c 

becaufe  wllfoad- 
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judged.—     becaufe  the  word*  of  the  writ  arc  fi  judicium  redditam  CtJ 
^Us^Jhere  Sty.  265.  Pafch.  1651.     Shedlock  v.  Lapcre. 

it  u  held  that  recufcrart  dtbeat  h  only  an  award* 

12.  It  was  laid  by  the  Attorney  General  that  no  writ  of  error 
lies  upon  a  judgment  given  upon  the  Jtatute  of  Winton.     Freera. 
Rep.  435.  pi.  588.  (bis)  Mich.  1676.  Anon. 
Becaufe  it  13.  A  Vrit  of  error  lies  not  upon  an  indiclment  ofreatfancy  ant 

hnojudg-     conviBion  by  proclamation.     Vent.  355.  Trin.  33  Car.  2.  B*  R. 

the  ftatute  3  Jac.  cap.  4.  gives  procefs  upon  it  for  the  forfeiture,  and  the  party's  remedy  is  in  the  Ex- 
chequer to  quaJfc  it  there.     Rayxn.  433.  Pafch.  33  Car.  x.  £•  R.  Phorbes's  cafe. 

*  Mod.  178.  14.  The  defendant  was  convicled  at  the  fefjions  fir  a  fcold,  and 
iwro^ngfy.  adjudged  to  be  ducked  5  ftie  brought  a  writ  of  error  (by  leave  of 
the  Attorney-General ),  and  the  Ch.  J.  faid  the  Court  was  well 
enough  poflefled  of  the  caufe  by  writ  of  error,  but  the  beft  way  was 
by  certiorari  to  remove  it  into  the  crown-office,  and  then  bring  a  writ 
of  error  coram  nobis  repdenf,  and  upon  that  the  courfe  is  to  give 
a  rule  to  aflign  error,  and  then  to  move  for  a  peremptory  rule, 
and  in  default  thereof  to  have  a  non  prof,  and  then  an  award 
of  execution.  1  Salk,  266.  pi.  12.  Trin.  3  Ann.  B.  R,  The 
Qi^een  v.  Foxby. 

15.  A  writ  of  error  does  not  lie  on  a  mandamus*     8  Mod.  29* 
Hill.  7  Geo.    D.  and  Chapter  of  Dublin's  cafe. 

As  to  reverfing  of  attainders,  fee  tit*  Slttaf tibtV  (D). 


(G)     Of  what  Judgments.   [In  refpe£k  of  the  Court 

where  given.] 

•  Br.  Error,  [1.   IN  judgment  in  pleas  upon  patents,  pleas  of  debt,  attachment  of 
f\.  95.  cites  J  trefpafs,  and  fuch  like,  given  in  Chancery,  among  them  of 

Uc&s'.P.  Chancery,  and  upon  fare  facias  upon  recognizances,  a  writ  of  error 
lies.     *  37  H.  6.  14.  b.  D.  14  El.  315.100.  11  E.  4.  9.] 

Br.  Error  L2'  &ut  no  wr^  °^  error  lies  uPGn  a  judgment  upon  afubpozna  in 

jj!.  95.  cites  Chancery,  for  as  to  this  it  is  not  a  court  of  record.    37  H.  6.   14.] 

!7cH&  s*  p        £3*  ^  wr**  °^  crror  ^es  uPon  a  judgment  given  in  afranchife  by 

Br.  Error, "  virtue  of  conufance  of  pleas.    2  H.  4.  4.  b.] 

pi.  32.  cites       [4.  No  writ  of  error  lies  upon  a  judgment  given  by  the  juftices  of 

LC(D)        the  peace.    4  H.  6.  24.] 

pi.  w.  [5*  A  writ  of  error  lies  upon  a  judgment  in  Bank.  4  H.  6.  24.J 

6.  If  the  Jheriff  refufes  the  challenges,  the  party  fhall  have  error. 
Br.  Wafte,  pi.  58.  cites  M.  2  H.  4.  2. 

7.  Of  error  in  the  court  of  pie-powders  lies  writ  of  error,  and  not 
writ  of  ;falfc  judgment,  which  proves  that  it  is  a  court  of  record, 
and  this  per  Littleton,  quod  non  negatur.  Br.  Error,  pi.  162. 
cites  6  E.  4.  3.  and  7  E.  4.  23. 

8.  Where 
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8.  Where  falfe  judgment  is  given  upon  a  writ  ofjufticies  directed 
\o  the  flieriff,  no  writ  of  error  .lies,  though  the  judgment  be  of 
debt  or  trefpafs  above  20s.     F.  N.  B.  18.  [H]. 

9.  Upon  a  judgment  in  a  re-difleifin  before' the  flieriff  a  writ  of 
trror  lies.     6  Rep.  12.  a. 

10.  A  writ  of  error  lies  upon  a  judgment  given  in  a*  court  of 
pie-powders.     Jenk.  211.  ph  48* 

ii»  A  writ  of  error  lies  out  of  the  petty  bag  into  B.  R.  upon  an 
error  in  faft.  Vent.  103.  Mich.  22  Car.  2.  B.  R.  Foxwith  v. 
Tremain,  * 

12.  If  there  be  a  conviBion  of  forcible  entry  upon  view  of  the  juf 
tices  of  the  peace  no  writ  of  error  lies  upon  it,  but  it  may  be  exa- 
mined in  a  certiorari.     Vent.  171.  Mich.  23  Car,  2.  B.  R. 
•     13.  Upon  a  judgment  given  by  the  cenfors  of  the  college  of  phy- 
fcians  agaitift  one  for  mal-praftices  no  writ  of  error  will  lie,  becaufe  * 
it  is  a  court  wflkuted  de  novo,  and  by  the  institution  they  are  not 
bound  up  to  the  formalities  of  other  courts,  viz.  as  to  draw  up 
their  judgments  with  ideo  confideratum,  Z*fc.  but  it  is  fufficient  for    [  482  ] 
them  to  (hew  the  conviftion  in  other  words.     But  the  convitlion 
may  be  removed  into  B.  R.  by  certiorari^  and  there  quafhed  for  infufi* 
fiaency.     Per  Holt  Ch.  J.    Carth.  494.   Pafch.    \\  W.  3.    B.  R. 
Dr.  Groenvelt  v.  Dr.  Burnell. 


(H)     la  what  Court  [it  lies]. 

[u  T"*\     14  El.  315.  too.    A  judgment  given  in  Chancery  upon  a fcire  r*     *■■    > 
*~*m  *  facias  upon  a  recognizance,  was  reverfedin  Banco  Regis,  yet  *  Fo1,  745» 
botJh  courts  were  before  the  king  himfelf*    29  Aff.  47.  adjudged.  s  &\ 
My  Reports,  i\  Jac.  B.  R*  per  Coke.]  CokeCh. 

*  *  J.    Roll. 

Rep.  187.  pi.  5.  HUU  13  Jac.  B.  R.  in  cafe  of  the  Bp.  of  Briftol  ▼.  Progor.— -.4  Inft.  80.  cap.  8. 

[2»  It  lies  in  parliament.     37  H.  6.   13.  b.   1 1  E.  4.  9.] 

[3.  No  writ  of  error  lies  in  Banco  or  Banco  Regis  upon  a 

judgment  given  within  the  cinque  ports.     D.  23  El.  376.  23. 

adjudged.] 
[4.  But  by  the  cuftom  of  the  cinque  ports,  a  falfe  judgment  Astoer- 

given  there  may  be  reverfed^tr  cuflodemfve  guardianum,  5  por-  ^|s]udg* 

tuum,  apud  curiam  Shepeway.    D.  23  El.  376.  23.]  cinque 

pom,  fee  -  * 
tit.  Courts  of  Cinque  Port!  [E.  7]. 

[$~  A  writ  of  error  lies  of  Banco  Regis  of  a  judgment  given  in  Br.  Error, 
Lmcajier.     18  EI.  4.  la.]  g^Tf,. 

4.  it.  S.  P.  [and  Roll  fcems  mifprinted  (£1)  for  (£).] 

i 

\6.  So  of  any  county  palatine,  for  this  is  excepted  out  of  their  char-  Ai  to  writs 
tcrs.     Davis,  i,  County  Palatine,  62.   D.  15  El.  320.  19.]    .       ^"0^ 

palatine,  fo  tit.  Court  of  County  Palatine  (S.  6). 

Vol.IX.  ,    O  •  [7,  A 


48  a  (JEttOt, 

•  Br.  Er-         [7.  A  writ  of  error  19  in  Banco  upon  judgment  in  a  comity 

sTcfllll*    palatine,    becaufe  tbefe  counties  were  derived  out  of  the  crown* 

Thatewor      *  19  H.  6.  12.  6  H.  4.   4.] 

in  countr 

palatine  mall  be  redretfed  here  in  England 5  [but  (ays  not  in  what  court,  whether  In  C.  B.  or  B.  R.]-- 

Br.  Cinque  Pons,  pi*  8.  cites  S.  C. 

Doderidge  [g.  If  the  judgment  be  given  in  the  court  of  Stannaries  of  the 

had*  been'  *  &***&}  rf  Cornwal,  no  writ  of  error  lies  upon  this   in   Banco> 

adjudged  or  Banco  Regis,  becaufe  it  hath  not  been  ufed;  but  of  this  there 

by  all  the  may  be  an  appeal  to  the  guardian  of  the  Jlannaries,  and  from  biSlt 

tow"'  m  '*  the  prince^  and  when  there  is  no  prince  to  the  king's  counfeU   M. 

Triw-  13  Jac.  B.  R.] 

mam's 

CAst,  that  no  writ  of  error  lies  of  a  judgment  given  in  the  Stannaries  in  Cornwall*     Win*  8.  Pafch, 

19  Jac*  in  the  cafe  of  Ewer  v*  Vaughan. 

f  Br.  Er-  [p.  A  writ  of  error  lies  in  B.  R.  upon  a  judgment  given  in 
ror.pl.  1*7.  £anco  g„fr  \n  Hiberma.  D.  1.  County  Palatine.  62.  +  34  AH  7. 

rites  S*C.  «.    j      j  ait       - 

— perCur.    adjudged.  37  All.  5.J 

Le.  55.  in 

pi.  69*  cites  15  E.  3.  Error.  7**  And  3  Le.  159*  pi.  207.  cites  S.  C.  ■Upon  a  faMt 

judgment  in  C.  B  in  Ireland  error  muft  be  fued  in  B.  B.  there,  but  on  judgment  given  in  B.  R. 
there,  error  muft  be  fued  in  B.  R.  in  England.  F.  N.  B.  22.  (E).  Vaugh.  290.  Vaughan  Ch. 

J.  cites  it  as  faid  by  \  Sir  Edward  Coke  in  Calvin's  cafe,  fol.  i3.  a.  that  albeit  no  refervatioo  were  in 
King  John's  charter,  yet  by  judgment  of  law  a  writ  of  error  did  lie  in  B.  R.  of  England  of  an  errone- 
ous judgment  in  B*  R.  in  Ireland.  Whereupon  Lord  Hobert  obfrrves,  that  a  writ  of  error  lies  not  there- 
fore to  reverfe  a  judgment  in  Ireland  by  fpecwl  ad  of  parliament,  for  it  lies  at  common  law  10  reverie 
judgments  in  any  inferior  dominions ;  and  if  it  did  not,  inferior  and  provincial  governments,  as  lie- 
land  is,  might  make  what  lawa  they  plerfed j  for  judgments  are  laws  when  not  to  be  reverted. 

±  £  483  ] 

f  Br,  Error,       [io*  A  writ  of  error  lies  in  parliament  upon  a  judgment  in  Banco 

cites  V.C      R'P*'  given  either  in  a  writ  of  error  or  upon  an  acJion  originally  cam* 

menced  there.     D*  23  EL  375.   19.  ||  1  H.  7.   19.] 
Br.  Error,         [1 1*  If  a  judgment  be  m  any  court  in  JPales,  a  writ  of  error 
j*.  74.  cites  /jg.  thereof  before  the  juftices  errant.     1 9  H.  6.  1  2*] 

Br*  Cinque  Ports,  pi*  8*  cites  S.  C. 


Br.  Error,         [12,  But  no  writ  of  error  lies  thereof  in  any  court  at 

si*  a 'but"  law  at   Wejtminjier,  becaufe  it  lies  before  the  juftices   errant. 

by  Newton      1 9  H.  6.    12.  b.] 

if  there  are 

no  fuch  juftices  there  It  (hall  be  red reflfed  here  in  curia  regis;  but  Brooke  fays,  quaere  indej  for  by 

Fortefcue  and  others,  it  (hall  be  redrefled  in  parliament*  Br,  Cinque  Ports,  pi.  S.  cite*  S.  C. 

accordingly. 

Wales  was         [13.  And  if  a  judgment  be  given  before  f  he  juftices  errant  hi 

by  icfeif^d  Wales>  m  writ  of  mor  lies  th*reof  in  any  court  at  Weftminfter, 
never  derir-  becaufe  the  court  of  juftices  errant  is  as  high  as  any  of  thekiag't 
ed  from  the   courts,  except  the  parliament.     19  H.  6.  1 2.] 

crown,  as  • 

tancafter,  Chefter,  and  Durham  werej  per  Fortcfcue*  Br.  Cinque  Port,*,  pi.  8.— — S.  P.  nasi 
therefore  regularly  no  writ  of  error  did  lie  of  a  judgment  in  Wales,  but  otherwife  of  the  counties  pala- 
tine,    a  Inft.  223.  cap.  42 ButKeilw.  202.  b.  in  pi.  19.  Mich.  11  H.  8.  it  was  faid  by  Brw- 

deiietl,  ex  aflenfu  Brook,  Fitaherbert,  and  all  the  king's  coonibl,  that  Wales  is  parcel  of  the  realm  0/ 
England,  and  that  writ  of  error  lies  in  England  for  an  erroneous  judgment  given  in  Wales,  though  not 
•f  fnch  judgment  given  in  the  lfle  of  Man,  which  was  no  parcel  of  the  realm,  and  fo  of  Oaicoigsse  now 
Calico. 

12 

[14*  But 


1 1 4.  But  a  writ  of  error  lies  in  parliament  upoh  a  judgment  given  But  as to 
before  the  juftices  errant  in  Wales,  becaufe  the  parliament  is  T^T^L 

1  .  ,     J         TT    ,  -1  *  r  ing  to  error 

more  high.     19  H.  o.  12.J  of jodg- 

menu  in 
Wales,  fed  tit.  Wales  (C),  and  the  notes  there,  on  ftat.  34  ft  35  H.  8.  cap.  16. 

[15.  A  writ  of  error  lies  in  Banco  upon  a  judgment  given  before  l*»  55-  tf* 
the  judges  of afffe.  II  Hi  3.  Rot.  7*  admitted  that  it  was  well  ^"E£fb# 
brought.]  C.  B.  The 

A.  Bp.  of 
York  ▼.  Morton,  S.  P.  adjudged  thai  it  did  not  lie  in  the  {aid  conrt.   ■         3  Lc«  159.  pi.  207.  S.  Gw 
in  totidem  verbis. 

[16.  A  writ  of  error  does  not  lie  in  Chancery  upon  a  judgment 
given  in  Banco.] 

[17.  But  vide  .17  E*  3.  5.  19.  21.  where  a  writ  of  error  upon  a 
judgment  in  Banco  was  returnable  in  Chancery,  and  there  the  record 
was  returned  accordingly,  and  the  Chancellor  delivered  it  over  to  the 
Chief  Juftict  de  Banto  Regis.      17  E.  3.  46.  30  E.  3.   14*] 

[18.  A  judgment  in  aj/ife  cannot  be  reverfed  by  the  Chancellor  be*  there  Is  no 
fore  the  council,  for  this  is  not  any  place  for  it.     34  Ei  3.  14*  by  [hcVe^-^ 
the  juftices*]  book. 

[19.  Upon  a  judgment  given  in  the  hidings  of  London,  a  w  it 
.  X>{  error  lies  at  St.  Martin's  before  certain  jtfftices.     1 8  E.  3.   8.] 

20.  WheTe  writ  of  error  is  fued  in  London  of  error  before  the  £  484  ] 
mayor,  this  (hall  be  fued  at  Su  Martin's,  and  then  the  mayor  and 
aldermen  (hall  have  day  by  40  days  to  be  advifed  of  their  records, 
and  then  the  recorder  Jhall  record  it  ore  tenus,  and  there  were  di- 
verfe  opinions  if  the  party  after  this  might  allege  diminution  or  not* 
Br.  Error,  pi.  18.  cites  34  H.  6.  42* 

ai.    31  E.  3.  fatute  1*  cap.  12.  ena&s,  that  where  a  man  com-  Thecf>*n- 
platns  of  error  in  the  Exchequer,  the  Chancellor  and  Treafurer Jhall  cd,or  and 
caufe  to  ccme  before  them,  in  any  chamber  of  council  nigh  the  Exchequer,  «re  judges* 
the  record  of  the  procefss  taking  to  them  the  jijfticeS  and  other  fage  and  the  other 
perfins ,-  and  Jhall  caufe  to  be  called  before  them  the  Barons  of  the  J*ad!* 
Exchequer,  to  hear  the  caufes  of  their  judgments ;  and  if  error  be  Br.  Judg- 
fottnd,  tbey Jhall  correel  and  amend  the  rolls,  and  fend  than  into  the  25*-  tokdx,  pi. 
chequer  to  make  execution-.  PA •  CIMJ 

16  Car.  2.  cap.  i.  f.  2.     The  not    coming  of  tbt  Let,  CbanctU<jr  and  Ld.  Tnafwrer  at  tbt  day  of  tbt 
trvn  of  any  xerit  of  error  on  ebt  fiatute  of  31  E.  3.  cap.  ll.  Jhall  not  caufe  any  abatement  or  diJcor.fi- 
nuance ;  bat  if  tit  Lor  of  tbt  Chief  Jufttcts,  or  tbt  Lord  Cbanxolloror  Ld.  Treasurer flmll  torn  to  tbe  £#• 
dtqbcr  clobber  at  tbt  day  of  tbt  return  tbt  fuit  Jhall proceed. 
i*.  3.  Prov'Md  that  nc  judgment  be  g'n/cn,  unltji  both  tbt  Ld.  Chamtttor  and  Ld.  Trfofkrerbe  fnftMy 

22.  Writ  of  error  lies  in  England  of  a  judgment  in  Calais.  Br.  .Con. 
Jr>  Procefs,  pL  181.  cites  21  H„  7.  31.  tempt,  pi.  j. 

4  Inft.  2S2.  cap.  68.  S.  P.— S.C.  ft  S.  P.  cited  Rtyni.  174*  Arg.        ■    Vamgh.  29U 

cites  2  R.  3.  12.  S.  P. 

23.  If  falfe  judgment  be  given  in  London,  cr  other  place  which  is 
.a  court  of  record,  the  party  grieved  (hall  have  a  writ  of  error,  and 
this  writ  may  be  returned  into  C..B.  or  B.  R.  at  the  pleasure  of 

him  who  fues  the  fame.   F.  N.  B.  20.  (D).  , 

O  o  2  24.  Judg- 


484 


And.  12. 

pi*  20*  S.C 

awarded 
accordingly, 
after  argu- 
roent  and 
confidcra- 
tion.  ■ 

pi.  85, 


€rrot. 

44.  Judgment  in  a  pw  impedit  before  judges  of  afftfe,  and  a  ifor/i 
awarded  to  the  archbifhop,  and  for  damages  a  fcire  facias  to  thtjberrff: 
the  defendants  bring  error,  and  remove  the  record  into  Banco 
Regis,  and  the  writ  was  dire&ed  to  the  chief  juftice  dp  Banco. 
Dyer,  76,  77.  Mich.  6  E.  6.     Henflow  v.  iCeble. 

25.  Error  was  brought  in  C.  B,  by  A.  andB.  againft  J.  S.  of 
a  judgment  in  an  affije  of  novel  diffeifin  given  by  the  jujlices  of  affife  at 
Monmouth ;  the  defendant  demurred,  and  adjudged  that  a  writ 
of  error  did  not  lie  here.  Mo*  78.  pi.  208.  Trin.  8  Eliz.  Price 
v.  Jones. 

——Bend l.   1  $v  pi.  213.     Ap.Richard  t.  Jones.    S.  C.  awarded  accordingly.— —D.  250. 
Sec.     S.  C.  held  accordingly* 

26.  It  was  held  by  all  the  juftices,  that  a  writ  of  error  does  nqf 
lie  in  C.  B.  upon  an  erroneous  judgment  given  in  any  inferior  court  of 
record ;  and  this  was,  as  was  faid,  upon  great  advice.  Cro.  E.  26- 

r  48c  ]   pi.  6.  Pafch.  26  Eliz.  C.  B.     Roe  v.  Hartly. 

27.  27  Eliz.  cap.  8.  f  2.    Reciting  that  erroneous  judgment  in 

B.  R.  were  only  to  be  reformed  in  parliament \  ena&s,  that  where  any 

judgment  J> hall  begin  in  B.  R.  in  any  aclion  of  debt,  detinue,  covenant, 

account,  aclion  upon  the  cafe,  ejeclione  firma,  or  trefpafs,  firft  com- 
menced there,  other  thanfuch  only  where  the  queen  fhall  be  party  ;  the 
plaintiff  or  defendant,  ngainjl  whom  judgment  fhall  be  given,  may  fur 
forth  out  of  Chancery  a  fpecial  writ  of  error  direcled  to  the  CL  %  of 
B.  R.  commanding  him  to  caufe  the  faid  record,  and  all  things  con- 
cermng  the  faid  judgment,  to  be  brought  before  the  faid juflices  of C.  B. 
arid  Barons  of  the  Exchequer  intojhe  Exchequer-chamber,  to  be  exa- 
mined by  the  faid  jujiices  of  C.  B.  and  Barons  ;  which  juftices  of C.  B* 
and  fuch  Barons  of  the  Exchequer  as  are  of  the  degree  of  the  coif,  or  fix 
of  them,  fhall.  thereupon  *  have  power  to  examine  all  fuch  errors  asjoall 
be  afftgned or found  in  fuch  judgment,  and  thereupon  to  reverfe  or  affirm 
the  judgment  other  than  for  errors  concerning  the  jurifdihion  of  the 
court  of  B,  R.  or  for  want  of  form  in  any  writ,  return,  plaint,  till, 
declaration,  or  other  pleading,  procefs,  verdicl,  or  proceeding  ;  and  after 
that  the  judgment  Jhall  be  affirmed  or  reverfed,  the  record  and  all  things 
i  plaintiff  in  COnCerning  the  fame  fhall  be  brought  back  into  B.  R*for  execution,  JsV. 
error  that  $•  3-  ^uc^  reverfa^  or  affirmation  Jhall  not  be  fo  final,  but  that  the 

lie.  mould  "*»    party  grieved  may  fue  in  parliament  for  the  further  examination  of 
V^curtit    th  judgment. 

with  ell  eft,  J      °  , 

"or  pay  the  money,  if  the -judgment  was  affirmed  ;  they  plead,  that  he  did  profecute  it  with  effect,  and 
that  the  judgment  was  not  yet  affirmed  ;  the  plaintiff  replied  prcttffandc,  that  they  did  not  profecute 
•TrififTerTecl,  pro  pUrito,  that  the-  jtidgm  nt  was  affirmed  by  the  jultices  of  the  common  bench,  and  ba- 
rons de  gradu  de  la  coif,  tt  hoc  paratus  tfi  <vc\ificare  per  recordum  j  to  which  the  defendants  demurred 
generally,,  becaufe  k*was»  ;•</.'  alfegtd,  that  tbtrt  lucre  fix  juftices  and  barons  preftHt  wim  tbejadnumt 
scaj  .ffinved)  for  2,7  Eli*,  cap.  8.  which  gives  them  authority,  requires  1h.1t  there  (hculdbe.  fix  at  the 
**eift.'  Sed  non  allocatur  ',  for  the  defendant  mould  then,  have  pleaded  nul  tlel  reccrdj  for  if  there  woe 
pot  if  j.  \h*ir  moccedings  were  c  cram  nonjudice.  Vent.  75.  Pafch.  22  Car.  2.  Barret  v.  MUward. 

Cro.E.  448.        28.  Ajlatute-merchant  was  by  mittimus  removed  out  of  the  Chancery 
l  (bio ^    into  C*  B.  and  execution  awarded  there  fuper  tenorem  record*.     Rc- 


Adm'mftra- 
tots  are 
within  the 
benefit  of 
this  act. 
6  Rep.  80. 
cites  it  at 
adjudged 
in  the  Ex- 
chequer 
chamber, 
36  Eliz. 
in  Ld.  Mor- 
dant's cafe. 

A  fcire 
facias  was 
awarded 
againft  the 
defendants 
upon  a  re- 
Cognizance, 
1  which  they 
entered  into 
as  bail  for' 


4.72*     v---,  - 

pi.  36.  s.c.'  folved  tftsrt '  error  lies  in  B.  R.  although  the  original  be  in  the 

butS.  "~       "  " 

does  not 

Appear. 

Ow.  106.  S.  C.  but  S.  F.  does  not  appear.  ... 

-■•••  \   ■   .  29,  la 


•  p-     'Chancery,  and  the  judgment  of  execution  given  in  C.  B.  Mo.  576. 
™L   '"•  t>k'778-  :A>iA.'f4,  Eliz."  B.  R.    Worfley  v.  Charnock. 
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29.  In  Durham,  if  an  erroneous  judgment  be  given  either  in  Ganc. 
there  according  to  the  common  law,  or  before  the  jitftices  ofthebi* 

Jbop,  a  writ  of  error  is  to  be  brought  before  the  bijbop  himfelf ;  and 
if  he  gives  an  erroneous  judgment,  a  writ  of  error  mall  be  fued  re- 
turnable in  the  King's  Bench.  4  Inft.  a  18.  cap.  38. 

30.  When  judgment  is  given  in  B.  R.  upon  writ  of  error,  no  writ  s-  P-  *»r 
•f  error  thereupon  lies  in  the  Exchequer-chamber ;  per  Coke  Ch.  J«-"a^uifth".^* 

Roll.  Rep.  65.    pi.  IO.    Mich.    I2  JaC.  B.  R.  j6z"  Whe- 

ther the 
judgment  fo  given  in  B.  R.  be  in  affirmance  or  difaffirrmnce  of  the  judgment  before  given*     Bat  in 
trelpjfs,  detinue,  cje&ione  fir  ma?,  where  the  judgment  is  originally  here  upon  a  fuit  here  begun,  a  writ 
of  error  lies  in  the  fcxcliequer  chamber,  but  not  otherwife. 

31.  Bail  upon  a  judgment  in  fcire  facias  cannot  have  error  in  the 
Exchequer  chamber ;  for  it  is  out  of  the  ftatute  of  27  Eliz.  Held 
per  Cur.  Cro.  J.  384.  pi.  14.  Mich.  13  Jac.  in  Cam.  Scacc.  in 
cafe  of  Sandelow  v.  Deverton. 

32.  .Error  cannot  be  brought  in  one  inferior  court  on  a  judgment 
in  another  ;  per  Cur.  Keb.  318.  pi.  42.  Trin.  14  Car.  2.  B.  R. 
Marchant  v.  Short. 

33.  Error  lies  in  B.  R.t  of  a  judgment  in  attainder  before  the  Ld..  s*  ?•  bT 
High  Steward;  but  the  plaintiff  in  error  ought  to  affign  the  errors  sid.208! 
in  perfon ;  per  Twifden  and  Windham,  and  not  denied.  Lev.  149.  pi.  %.  in 
Mich.   16  Car.  2.  B.  R.  in  Cornell's  cafe.  .     s-c- 

34.  Writ  of  error  on  a  judgment  in  inditlment  of  perjury  in  B.  R.  *(the  '»- 
was  brought  in  parliament.  Arg.  cites  the  cafe  of  Read  v.  Pawson,  been'cf/rlL. 
as  about  two  years  before,  and  per  Cur.  this  proves  that  it  may  be  fin,  tec.  and 
brought  in  parliament,  but  not  that  it  muft ;  and  they  affirmed  thc  *& nd- 
their  jurifdiftion  that  error  may  be  brought  in  B.  R.  in  criminal  cafes  bccn  crronc- 
upon  judgments  given  in  this  fame  court ;  but  not  in  civil cafes ,  unlefs  it  ou  fly  out- 
be  of  errors  in  fail  triable  by  jury ;  but  in  cafes  criminal,  as  well  of  lawcd>  *■** 
errors  in  law, as  in  f aft.     Lev.  149.  Mich.  16  Car.  2.  B.  R.  a  writ  of  * 

error  may  be  brought  in  B.  R.  for  thereverfal  thereof.     3  lnft.  214.  cap.  iqi« 

35.  A  writ  of  error  0*/  of  an  inferior  court  lies  as  properly  in  C.  B.    [  4^6  ] 
as  in  B,  R.  but  generally  writs  of  errors  for  many  yeTars  have  not 

been  brought  in  C.  B.  the  reafon  is  matter  of  conveniency,  becaufe 

if  you  bring  a  writ  of  error  in  C.  B.  and  the  judgment  is  affirmed r,  yet 

it  may  be  brought  into  B.  R.  and  be  there  reverfed  ;  though  indeed  if 

a  writ  be  brought  in  C.  B.  we  muft  proceed  upon  it ;  but  no 

man  will  advife  his  client  to  bring  it  in  C.  B.  but  rather  into  B.  R, 

where  it  is  final  j  per  VaughanCh.  J.  Cart.  222.  Pafch,  23  Car,  2, 

C.  B.  Anon. 

•   36.  Upon  a  judgment  in  the  King*s  Bench  error  may  be  brought  2  Keb.  91. 

either  in  the  Exchequer  chamber  or  parliament,  at  the  eleftion  of  the  Mich,  *8 

party,  but  upon  a  judgment  in  the  Exchequer  chamber,  the  writ  of  thc  Court 

error  mufi  firjl  be  brought  before  the  Ld.  Chancellor,  and  cannot  come  conceived 

perfaltem  into  parliament.    Pari.  Cafes,  56,  57.  in  cafe  of  Philips  ^^rla* 

v-  Bury.  ;n  ^Jy 

ment  on  a 
judgment  in  B.  R.  affirmed  in  Cam.  Scacc.     And  per  Windham,  the  ftat.  27  £lic.  cap.  8.  was 
Aide  to  prevent  delays  in  parliament. 

O  o  3  37.  In 


4?6  error, 

37.  hi  the  court  of  Exchequer  chamber  for  reverfing  t  judg- 
ment given  in  the  court  of  Exchequer,  according  to  the  ftatutej 
31  Ed.  3.  cap.  i2*  the  Lord  Keeper  Somers  did  then  declare,  that 
the  queflion  had  been  put  to  ail  the  judges  in  England,  whither 
the  judgment  of  that  court  ought  to  purfue  the  opinion  of  the  majority  of 
judges  ?  And  he  faid  the  judges  had  delivered  to  him  their  opinions 

in  writing.  Holt  Ch.  J.  Powell  and  Eyre  Juftices  were  of  opi- 
nion, that  the  majority  of  judges  jhould  govern  this  judgment.  But 
the  Ch.  J.  Treby,  Ch.  B.  Ward,  Nevell,  Rokeby,  Turton,  Letch- 
nicre,  and  Powis,  were  of  a  contrary  opinion ;  and  therefore  the 
Ld.  K.  pronounced  a  reverfalof  the  judgment  in  the  court  of  Ex- 
chequer, merely  upon  his  own  opinion,  and  of  Treby  Ch.  J.  and 
Baron  Letchmere,  again  ft  the  opinion  of  all  the  reft  of  the  judges. 
Garth.  3*8.  Mich*  8  W.  3.  B.  R.  The  King  v.  Homely  and 
Williams. 

38.  Mayor  and  commonalty  of London  fued  in  tbefberifps  court  fir 

a  fine  for  refu/ing  the  office  of  fheriff,  according  to  a  by-law  ;  error 

brought  into  the  Huflings,  which  is  a  court  held  before  the  major,  or 

ftx  aldermen  in  his  abfence  ;  it  was  obje&ed  that  the  writ  or  error 

did  not  He,  becaufe  the  mayor  was  both  judge  and  party ;  but  not 
allowed,  becaufe  the  court  might  be  held  without  the  mayor ;  ad- 
judged in  B.  R.  Holt  difientiente,  and  judgment  affirmed.  J1&, 
Tab.  March  18,  1707.  Mayor  of  London  v.  Markwith* 


(I)     Lies  where. 
In  the  fame  Court  where  the  Judgment  was. 


Botintfce     [j.     \   Writ  of  error  does  not  lie  in  Banco  Regis  fir  an  error 

5*/  may  **  U  Jlu^&me,lt  g*ven  *n  &e  £**&*  COUrt<      1  H,  8.   6.  20, 

ttverfc  their  agreed.] 

own  error 

without  Cuing  to  the  parliament.     Br.  Error,  pi.  68.  cites  S.  C— ■ Fitjh.  Error,  pL  16.  cites  S.  C. 

[  487  ] 

Br.  Error,         [2.  But  if  the  errror  be  not  in  the  judgment,  but  in  the  proceft* 
pi  68.  s.p.  ^^  tyie  wrjt  Qc  error  jics  jn  ^c  fame  oourt  ^c  ]janco  Regis*  where 

cites  /*■•■..  11  n    .  ww    ^ 

6.  a8.  s.  c.  the  judgment  was,  and  they  may  reverie  it.     7  H.  6.  30.] 

^— Fiuh. 

Error,  pi.  16.  cite?  S.  Q.  K 

Br.  Error,         [3.  As  they  may  reverfe  their  own  judgment  fir  falfi  Latin% 
Jflfl'w P"  becaufe   this  is  not  the  default  of  the  Court  but  the  clerks. 

cues  7  n,  _. 

6.  »8.  s.c.  7  xi.  0.  3  O.J 

—  Fitah. 

Error,  pi.  16.  cites  S.  C. 

[4.  So  upon  a  judgment  in  a  real  a&bn,  if  they  award  an  habere 
facias  feiftnam  cf  two  mefiua£e6  and  lands  in  one  town,  where  the 
demand  is  in  two  towns,  this  erroneous  execution  may  be  there,  re- 
verted upon  a  writ  of  error  brought  in  another  term  than  that  in 

which, 


tiEttOt*  4  $7 

which  the  execution  is  awarded.     Hil,  38  El.  B.  R.  between 
Hanmer  and  Thomas,  adjudged.] 

£5.  If  a  man  comes  in  3.  R.  the  fame  term  the  exigent  is  returned,  Br*  Bin*> 
and  notwithftanding  this  the  Court  gives,  judgment  againfl  him,  f^c,0*** 
this  may  be  reverfed  by  writ  of  error  in  the  fame  court,  be- 
caufe  this  is  not  the  aB  of  the  court,  but  of  thefheriff  or  coroner. 
7  H.  6.  28.]  ' 

[6.  If  the  Court  de  3.  R.  awards  exigent  where  they  ought  to  Br.  Error, 
award  a  pluries  capias,  and  thereupon  the  party  is  outlawed  in  the  E1'^8*  ciwi 
country,  this  may  be  reverfed  in  the  fame  court,  becaufe  it  is  the 
Judgment  of  the  coroner.     7  H.  6.  28.] 

[7.  If  a  diftringas  and  oclo  tales  be  returnable  in  B.  R.  where  the  Blr*^rroTf 
award  is  made  de  oclo  tar,  and  after  judgment  is  given,  this  may  be  $."  c.  wd** 
rererfed  by  writ  of  error  in  the  fame  court,  becaufe  the  error  is  that  it  was 
in  the  procefs,  and  made  by  the  beriff.     7  H.  6.  28.]  3n  **.*** 

fame  term,  and  that  the  error  afligned  was,  that  he  had  a  diftringas  joratores  after  UTue  joined,  and  the 
iherifT  returned  the  diftringas  &  o£to  talcs  where  no  tales  wat  awarded  by  the  roll.  But  Cheynev  Ch. 
J.  faid,  that  the  fame  term  that  judgment  is  given,  the  record  is  in  the  breaft  of  the  iuftices,  and 
»  not  in  the  roll  \  for  the  roll  the  fame  term  is  not  the  record,  but  the  remembrance  of  the  jufHcea,  and 
by  this  amrndnrnt  we  foil!  not  force  the  party  from  any  action,  for  though  the  roil  be  vicious,  the  record 
is  in  us  juftices,  therefore  we  will  amend  the  roll,  and  not  the  record,  for  the  record  is  in  our  breaft* 
all  this  term,  and  I  royfeif  well  remember  that  o&o  tales  was  awarded,  and  I  think  that  where  good 
judgment  is  given  in  C.  B.  which  is  entered  in  the  roll  erroneously,  and  writ  of  error  comes  the  tame 
term,  the  juftices  ought  to  amend  the  roll  according  to  their  remembrance  and  the  truth,  and  then  to 
fign  the  record  ;  but  contra  in  another  term  ;  for  then  the  record  is  in  the  roll,  by  which'  he  command- 
ed the  clerk  to  amend  the  roll ;  quod  nota.— —  Br.  Amendment,  pi.  31.  cites  7  H.  6.  17.  S.  C. 

— Br.  Record*  pi.  20.  cites  7  H.  6.  30.  S.  C. Fitzh.  Error,  pi.  16.  cites  S,  C.  . 

If  a  judgment  is  pronounted  in  B.  R.  and  is  not  entered,  the  judges  may  alter  ic  the  next  term.     Per 
Jones  J.  which  was  not  denied.     Poph*  182. 

[8.  If  a  partition  be  made  in  Chancery,  this  may  be  reverfed  by  writ  *•  lfn*v 
of  eTror  in  the  fame  court,  without  going  to  parliament.  42Afif,  22.  jjjj^'c. 
adjudged.] 

[9.  If  after  a  judgment  a  capias  adfatisfacienduui  be  awarded  in  3*  R. 
where  no  capias  lies  in  the  original,  and  thereupon  the  party  is  out* 
lawed,  he  may  have  a  writ  of  error  in  another  term,  and  reverfe  it 
in  the  fame  court,  for  the  error  in  procefs  in  promulgation  utlagarue, 
becaufe  this  was  the  judgment  of  the  coroners,  and  not  of  the  Court, 
Dyer,  3  El.  195.  37.  adjudged.]  # 

[10.  If  in  an  a&ion  upon  the  cafe  in  B.  R.  an  award  is  made 
*  upon  non  fum  infbrmatus  quod  querens  damna  recuperare  debeat,  Jed 
quia  nefcitur  qua  damna,  £$V.  a  writ  of  inquiry  of  damages  if 
awarded,  but  it  is  never  returned,  nor  any  final  judgment  given,  and 
yet  afterwards  a  writ  of  capias  ad  fatisfaciendum  is  awarded  for  [  488  1 
the  8/.  damages,  and  upon  this  an  exigent \  and  the  party  is  out- 
lawed, no  writ  of  error  lies  in  Banco  Regis  in  another  term  for 
this  error  in  the  judgment,  becaufe  they  cannot  corrc£fc  their  own 
error,  but  the  party  has  hi*  remedy  in  parliament  unly*  Dyer, 
3  El.  195.  37.  adjudged,] 

[11.  If  a  man  brings  a  writ  of  error  in  B.  Jt.  upon  a  recovery  in  Br,  Biw, 
on  affife  of  darrein  preferment  in  Banco,  and  is  nonfuit  therein.  Upon  ^Jj^j'^ 
which  a  writ  to  the  bijbop  is  awarded  for  the  recoveror,  yet  af. 
'terwards  the  recoveree  may  have  a  new  writ  of  error. m  the  fame 
mrt%  though  they  ought  to  reverie  by  conference  their  own 

0  0  4  award 


4$8 


$ttOC; 


award  of  the  writ  to  the  bifhop,  if  they  reverfe  the  firft  }u<Jgmenk 

23  AiT.  8.  adjudged.] 

[12.  If  judgment  be  given  in  an  adtion  in  Banco  Regis,  and  there. 
♦»Fol*  747^  alfo  execution  is  awarded,  a  writ  of  error  quod  coram  vobis  refdet  does. 
Roll.  Rep.  nQ^  l*e  *n<B-&'  m  adjudications  executionis,  becaufe  they  cannot  re- 
64, 65.  pi.  verfe  their  (*)  own  error.  M.  12  Jac.  B.  R.  between  Cheston 
io.s.c.  per  plaintiff,  against  Bunn  and  Serle,  adjudged.] 
5^'j;  '  s  f  1 3  -  If  the  defendant  in  an  ad  ion,  being  an  infant,  appears  in 
106.  in  pi.  Bi  R.  by  attorney*  and  judgment  is  there  given  agaitift  him,  a  writ 
19.  cite*       0f  error  to  reverfe  this  judgment  lies  in  the  fame  court  for  this 

cafeTsYc.  error'  M«  2Sy  2&  ^1.  ^*ot-  9%'  B.  R»  adjudged  between  f  Saer 
adjudged  and  Gurnet.  Mich.  5  Ja.  B.  R,  between  %  Watkin  and 
^Tc08^'  Griffin,  adjudged.  Rot.  386.  Tr.  1650.  between  J  Dawk£& 
ed  Sty. *2i%~  and  Peyton,  adjudged,  and  the  judgment  reverfed  accordingly 
per  Roll  ch.  between  Dawkes  and  Peyton,  wKre  the  cafe  was,  that  Peyton, 
/•  as  ad"  being  a  clerk  of  the  petit  bag  of  Chancery,  declared  there  by  force 
§sty!n6.  °f  ftis  privilege,  but  not  by  attorney  or  guardian,  and  yet  was 
B.C.  argued,  within  age,  and  after  he  came  of  full  age,  and  after' they  pleaded 

tar— ib-d*"  to  *^ue>  an(*  a^ter  ^  was  tranfmitted  in  B.  R.'and  there  was  a 
218.  212."  verdidl  and  judgment  given  for  the  plaintiff,  the  action  being  a 
s.  c.  ac-  ^  trefpafs  of  battery,  and  fo  the  cafe  was  more  ftrong  than  the  other 
cordmgiy.      cafCSj  becaufe  the  error  in  this  cafe  was  committed  in  Chancery 

before  the  record  came  in  B.  R.] 
In  an  af-  [14.  If  two  bring  a  writ  of  error  in  B.  R.  upon  a  judgment  in 

Snft  tw "  an  am^e>  anc*  pending  tie  writ  one  of  the  plaintiffs  dies,  and  after 
mean  be-  the  Court,  not  knowing  of  the  death  of  one  of  them,  rever/es  the 
tween  the  judgment,  and  after  he,  againjl  whom  the  judgment  was  reverfed* 
the  iud«"  brings  a  writ  of  error  in  the  fame  court  de  B.  R«  and  ajjigns  the 
ipent,  one  death  of  one-,  of  the  plaintiffs  in  the  firit  writ  of  error,  which 
of  them  dies,  was  the  acl  of  God,  not  the  error  of  the  Court*  it  feems  the  writ 

ftanding1  "  we^  ^es*  ^ide  2  ^#  3'  *•  a*  b-  anc*  2°-  wnefe  *hk  >«  reported 
judgment  uncertainly,  but  Vavifor  in  the  end  faid,  that  he  would  {hew  them 
was  given,     precedents.] 

and  upon         * 

this  it  was  demurred,  if  error  lies  here  j  for  it  was  faid,  that  this  Court  cannot  reverfe  their  own  judg- 
ment, except 4t  be  for  error  in  procefs>  and  not  for  error  en  fait;  but  it  was  adjudged  ihit  the  writ  of 
error  was  well  brought  here  ;  for  the  death,  &c.  was  by  the  a£t  of  God,  and  a  thing  that  did  not  I'm 
in  their  cognizance  j  and. it  was  clearly  agreed,  that  the  death  of  one  of  the  parties  did  abate  the  writ, 
and  the  judgment  was  reverfed.  Cro.  £.  105,  106.  pi.  19.  Trin.  30  Elia.  B>  R.  Mecgot  v.  Brou^h- 
ton.  .   2  Le.  54.  pi.  77.  S.  C.  but  no  refolutioa.  ■  ■  ■     4  Le.  60.  pi.  I51.    iviegat  v.  Davis* 

S.  C.  in  totidem  verbis,  &  adjornaiur. 

•[489] 

•Tones  upon  jj.  Error  in  B.  R.  in  the  procefs  where  it  is  the  default  qf  the 

(iuoolc*1"  dt+k*  ^a^  De  reverfed  in  the  fame  court  by  a  writ  of  error  fued  by 
this  differ,  the  party  before  the  fame  juftices,  but  not  without  fuing  of  a  wnt 
ence,  true  it  0f  error,  although  it  be  the  fame  term.  F*N.  B.  21.  (I), 
cannot  re**  I(**  But  in  C.  A  after  judgment  given  in  the  fame  term,  the 
verfe  a  judg-  juftices  may  reverfe  their  own  judgment  upon  error  in  the  procefs, 
ment,  at-  or  f0r  *  default  of  the  clerks,  without  any  writ  qf  error  fued  forth , 
\nthtivmt  but  *n  another,  term  the  party  ought  to  fue  forth  a  writ  of  error 
term,  wth-  thereupon returnable  into  B.  R.  F.  N.B.  21.  (I), 
out  a  writ  of  ,  *jm  Butof  ^n  error  m  law  which  is  the  default  of  the  juftices, 
tSsiiw'L*  the  fame  «nut  cannot  reverfe  the  judgment  by  a  writ  of  crrof, 

'nor 


terror.  489 

Hot  with  a  writ  of  error ;  but  this  error  ought  to  be  tedrefled  in  trr9r  Vut  w 
another  court  before  other  juftices  by  a  writ  of  error.     F.  N.  B.  f€jJ^ 

21.    (I).  the  fame 

eourt,  as  up- 
on outlawry  ;  but  ifnttmr  fas  injbu  cwrtfor  the  fame  can  ft,  but  in  farUamentt  then  B.  R.  may  revtrff 
the  judgment  without  writ  of  error  being  the  fame  term.     Poph.  iSj«  Trin.  2  Car*  B.  R. 

18.  The  court  of  B.  R.  cannot  reverfe  errors  in  law  before  Yel*.i57» 
themfelves,  though  it  be  in  the  fame  term  ;  but  error  infaB  or  in  b."r.  WU- 
procefs  they  may  5  per  Cur.  Mo.  186.  pi.  332.   Mich.  26  Eliz.  liamsj. 
B.  R.  Anon.  to™"* that 

B.  R.  can- 
not reform  error  in  procefs  unlefs  in  the  fame  tern). 

19.  If  A.  B,  be  indicled  of  treafon  or  felony  in  B.  R.  or  if  he  be 
Indi&ed  before  commijfioners  of  oyer  and  terminer^  or  any  other,  and 
the  inditlment  of  treafon  or  felony  //  removed  into  B.  R.  and  by  pro-* 
fefi  out  ofB.  R.  be  is  erroneoujly  outlawed,  and  fo  returned,  a  writ  of 
error  may  be  brought  in  B.  R.  for  reverfal  thereof.     3  Inft.  214. 

20.  A  writ  of  error  was  brought  of  a  judgment  in  3.  R* 
upon  an  inditlment  in  B.  R.  and  held  good,  and  that  there  are 
more  precedents  of  writs  of  error  in  fuch  cafes  brought  there 
than  in  parliament,  and  cannot  be  elfewhere  than  here,  being 
matter  in  fa£t,  and  non  conftat  till  error  affigned  if  it.be  for  error 
in  fa£k  or  not.  Sid.  208.  pi.  2.  Trin.  16  Car.  2.  B.  R.  Thq 
King  v.  Cornwall  and  Ux. 


(I.  2)     In  Exchequer  Chamber. 

i 

I.   A   Writ  of  error  is  not  maintainable  in  the  Exchequer  chamber  9TOm)*  *7U 

*^  by  the  ftatute  of  27  Eliz.  upon  a  judgment  in  B.  R.  upon  JJtaimdie 
a  refeous,  becaufe  it  is  not  within  the  words  of  the  ftatute,  although  fecondary 
}t  be  a  trefpafs;  but  //  is  more  than  a  trefpafs,  and  the  party  that  *"£*  to 
brings  refcous  could  not  have  had  trefpafs,  becaufe  the  cattle  re-  a  preCcdent 
fcued  were  the  defendant's  own  cattle ;  per  all  the  juftices  clearly,  of  fuch  writ 
Mo.  694.  pi.  963.  Trin.  3  7  Eliz.  Ody  v.  Yate.  £--  ^    ' 

refolved  not  allowable,  it  not  being  an  action  mentioned  in  the  faid  ftatute* 

2.  By  the  (ta^ufe  £7  Eliz,  the  Exchequer  chamber  hath  power 
to  examine  error?  of  judgments  in  B.  R.  and  after  fuch  judgments 
are  affirmed  or  reverfed,  then  to  fend  back  the  record  into  B.  R. 
fo  that  by  the  words  of  this  ftatute,  it  is  not  to  befent  back  unlefs  the 
judgment  be  affirmed  or  reverfed;  but  yet  by  the  equity  of  that  fta- 
tute, if  the  plaintiff  in  the  writ  of  error  is  nonfuit,  or  ifthefuit  is 
difcontinuedy  the  record  (hall  be  fent  back  into  B.  R.  and  the  court 
of  Exchequer  (hall  give  cofts  and  damages  to  the  plaintiff  in  the 
original  a&ion  for  his  delay  and  vexation  upon  the  ftatute  3  H.  7. 
cap.  10.  but  if  the  plaintiff  in  error  was  plaintiff  in  the  ori- 
ginal aftion,  then  no  cofts  (hall  t>e  given.  2  And.  122.  pi.  68. 
40  Eliz*  Anon. 

3.  Error 


3.  Error  in  the  Exchequer  chamber,  upon  a  judgment  in  B.R,' 
for  that  tine  of  the  parties  died  before  judgment ;  it  was  objected  they 
had  *  no  authority  to  examine  fuch  errors  ;  but  it  was  held  by  all 
the  judges  and  barons  that  they  had  authority,  though  they  had  none 
to  bail  the  defendant,  becaufe  their  powe*r  was  only  to  examine 
errors.     Cro.  Eliz.  731.  pi.  70.    Mich.  41  &  42  Eliz.  in  Cam. 
Scacc.     Price's  cafe. 
It  was  after-       4.  Error  in  the  Exchequer  chamber  of  a  judgment  in  B„  R*  in 
*"d&  mo_£-  ivi  cjeclione  firnue>  the  error  ajfigned  ivas,  that  the  plaintiff  was  an 
that  they    "  infant  and  fued  by  attorney^  where  he  could  not  make  attorney^  but 
h*d  pro,       ought  to  have  fued  by  guardian  •,  it  was  refolved  by  all,  except 
"ed£d  ,n      Anderfon,  that  although  this  was  an  error  in  fact,  yet  it  might  be 
qucrcham-    well  affigned  in  that  court  of  Exchequer  chamber  for  error,  al- 
ber  without    though  it  was  urged,  that  their  authority  given  them  by  the  fta- 

iVftaratc  ^  tut€>  was  notto  cxarnmc  matters  in  fadt,  but*  only  errors  in  law, 
to  try  error  which  appeared  in  the  record,  and  to  reverfe  or  affirm  the  judg- 
in  fait}  for  ment  j  whereupon  the  defendant  faid,  that  the  plaintiff  at  the 
AoeBia^*  t*me  °^  *"S  a&*on  brought  was  of  full  age ;  upon  which,  iffue 
power  them  being  joined,  the  court  of  Exchequer  chamber  awarded  niu  prius. 
only  to  exa-  Cro.  J.  5.  pi.  5.  Pafch.  i  Jac.     Rew  v.  Long* 

mine  errors 

in  the  record  ;  and  of  that  opinion  were  all  the  jufticea  $  wherefore  for  this  caufe  they  would  not  ie» 
grant  restitution  upon  this  judgment  to  the  defendant,  who  was  put  out  by  the  fir  It  judgment,     ibid* 
Cro.  C.  514.  at  the  eS  of  pi.  1 1 .  ci  ei  S.  C.  that  error  in  the  Exchequer  chamber  ia  fait  va* 
aiEgned  and  tried  by  pKi  prius  and  found,  and  for  that  cauje  reverfed. 

5.  Error  was  brought  by  the  bail  in  the  Exchequer  chamber 

upon  the  ftatute  of  27  Eli?,  of  a  judgment  in  a  fci*  fa.  againft  him: 

it  was  the  opinion  of  all  the  juftices,  that  it  was  not  an  action 

mentioned  in  the  ftatute,  whereof  a  writ  of  error  did  lie  in  that 

couri,  nor  is  he  party  that  can  have  error  of  the  firft  judgment, 

Cro.  J.  171.  pi.  12.  Trin.  5  Jac.  in  Cam.  Scacc.     Vaughan  v. 

"Williams. 

Per  Cor.  no        ^  In  fci.  fac.  againjl  the  bait  who  upon  the  fecond  fci.  fac.  was 

lies  in  the      condemned  for  not  having  the  body  of  the  principal,  and  judgment 

Exchequer      was  given  that  the  plaintiff'  recover  fuper  rccupcrationent  prsdiBam^ 

Ucaufc1/?;     where  it  (hould  be  fuper  rccognitionem  pradiclam  t    per  Cur.  no 

fac.  j$  aju-  writ  of  error  lies  into  the  Exchequer  chamber ;  nor  does  it  He  into 

Jldal  wW/,    Bf  R.  as  upon  error  in  procefs  *,  for  this  is  no  error  in  the  procefs  ,- 

and  judg-      Cqx  tjiat  \s  where  the  procefs  is  miftaken,  viz.  one  procefs  for  an6- 

given  there-    tner,  which  it  is  not  here  ;  but  the  error  ts  only  in  point  of  judgment) 

in,  and  it  is    Y\Zt  recuperationcm  inftead  of  recognition my  which  is  clearly  another 

Tamed'intie  matter,  and  no  remedy  y  as  it  feems,  but  in  parliament.     Yelv.  157* 

fiatuu  27      Trin.  7  Jac.  B.  R.  Prowfe  v.  Turner. 

£iiz.  which 

gives  error  in  the  Exchequer  chamber.     Yelv.  157.  Trin.  7  Jac.  B.  R.     Prouie  v.  Tomer.  » 

In  fci.  fac.  againft  bail,  or  on  a  recognizance,  a  writ  of  error  was  never  allowed  in  the  Exchequer  cham- 
ber} agreed  by  all.     2  Keb.  S33.   pi.  5$.  Mich.  23  Car.  2.  B.  R. 

7.  Judgment  in  debt  was  given  in  C.  B.  which  was  affirmed 
upon  a  writ  of  error  brought  in  B.  R.  Afterwards  the  defendant 
died,  and  then  a  fcire  facias  was  brought  againft  the  fon  and  the  ter- 
tenants^  and  judgment  againfl  them  *  and  upon  a  motion  for  a  writ 
of  erjror  in  the  Exhequer  chamber,  upon  the  judgment  in  the  fcire 

facias, 
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facias,  it  was  denied,  becaufe  the  record  came  into  B.  R.  by  writ 
of  error,  and  not  originally  by  bill,  as  by  the  ftatute  27  Eliz.  cap.  8. 
is  required.  Roll.  Rep.  264.  pi.  35.  Mich.  1 3  ^ac.  B.  R.  Harvey 
v.  Williams. 

8.  Writ  of  error  does  not  lie  in  the  Exchequer  chamber  on  a 
judgment  given  in  a  writ  of  ravijhment  of  ward,  by  the  ftatute 

27  Eliz.  Sic  didum  fuit,  and  not  denied.  2  Roll.  Repl  134* 
Mich.  17  Jac.  B.  R.  in  cafe  of  Barnefield  v.  Hutchins. 

9.  It  was  agreed  that  error  upon  a  judgment  in  B.  R.  in  replevin 
does  not  lie  in  the  Exchequer  chamber,  but  in  parliament  only,  be- 
caufe replevin  is  out  of  the  ftatute.     2  Roll.  Rep.  434.  Trin.    [  401  1 
21  Jac.  B.  R.  Farnell's  cafe. 

10.  No  writ  of  error  lies  in  the  Exchequer  chamber  by  force  of  Cro.c.142. 
the  ftatute  27  Eliz.  on  a  judgment  in  B.  R.  in  anaBion  defcandalis%  ^S 
for  it  is  not  included  within  the  words  of  the  ftatute,  for  though  by  three 
the  ftatute  fays,  fuch  writ  (hall  lie  upon  judgments  in  a&ions  of  i"J fti<£*»  DU* 
the  cafe,  yet  it  does  not  extend  to  that  action,  although  it  be  in  a^ted,"-! 
an  a&ion  on  the  cafe,  becaufe  it  is  an  a£kion  of  a  far  higher  de-  Jo.  194.  • 
gree,  being   founded  fpecially  upon  a  ftatute.     2  Ld.  Raym.  P*\$'  s*  ^# 
Kep.  9^4.  Trin.  2  Ann.  in  cafe  01  Aihby  v.  White,  by  Holt  Ch.  J,  -lnc)r<ccor 
cites  Cro.  C.  142.   pi.  19.    [Mich.  4  Car.  B.  R.   Say  (Ld.  Vif-  Ley,  Sx. 
count)  v.  Stephens.]  f  «£.!!. 

Palm.  565.  S.  C.  but  S.  P.  does  not  appear*— —  S.  C.  cited  by  Jone*  T.To*  423.— S.C. 
cited  and  S.  P.  refolved  accordingly  per  tot.  Curiam.  Sid.  143.  pi.  20.  Pafch.  15  Car.  a.  B.  R. 
Stamford  (Earl)  v.  Nedham.  ■  ■  ■  S.  C  cited  Sid.  240.  in  pi.  13.  tHUL  16  &  17  Car.  i.  B.  R. 
— S.  P.  cited  at  adjudged  accordingly.     5  Mod.  230. 

I  x.  Error  of  a  judgment  in  B.  R.  lies  in  B.  R.  in  criminal  cafes  sw*  *°** 

upon  judgments  in  the  fame  court,  as  well  of  errors  of  law  as  £'.*•  J** 

errors  of  ia&  $  but  not  in  civil  cafes  >  unlefs  of  errors  in  foci  triable  by  Cornwall, 

jury.    lev.  140.  Mich.  16  Car.  2.  B.  R.     Cornhill's  cafe.  s.c.&s.p. 

*     '  ^  and  it  can- 

not  be  brought  elfewhere  than  here  for  matter  In  ra&,  &  non  conftit  till  error  affigncd  whether  it  be  for 
matter  in  fa&  or  not. 

ia.  In  debt  upon  thejtotuteofufury9  the  plaintiff  had  judgment  in  Keb.  8*S. 

B.  R.  and  the  defendant  brought  a  writ  of  error  in  the  Exchequer  t^**0* 

chamber.     It  was  moved  that  it  mould  not  be  allowed,  becaufe  it  the  writ  of 

is  not  within  the  ftatute  27  Eliz.  which  gives  a  writ  of  error  there  \  error  mnft 

for  no  a&ion  which  concerns  the  king  is  within  it,  and  therefore  an  ^  "jJJ^ 

action  upon  the  ftatute  of  fcandalum  magnatum  is  not  within  the  king  being 

ftatute,  and  cited  Ld.  Say's  cafe.     But  on  the  other  fide  it  was  **xe  to  haye 

faid  that  it  hath  been  adjudged  to  lie  on  a  judgment  in  an  aclian  on  J^!^  fa!<J 

the  flatute  for  tithes  s  ideo  quaere.     Sid.  240.  pi.  13.  Hill.  16  &  17  a  party;  but 

Car.  2.  B.  R.     Whitton  v.  Prefton.  £**  »* 

Twifden  ab- 
fcstibu*,  adjonatur.  — —  5  Mod.  230.  Arg.  citet  S.  C  that  the  xvrit  of  error  was  dijalhwed. 

13.  Mandamus  to  re/fore  Dr.  Patrick  to  the  maflerftup  of  Queen's  Raym.  101 
College  in  Cambridge,  to  which  there  was  a  long  return  of  char-  ^i*™' 
ters  and  local  ftatutes  -,  and  upon  the  arguing  it  .feveral  times  the  Car.  2.  Pa- 
Court  was  divided,  whether  it  might  be  adjourned  into  the  Ex-  '"<*'*  "fc, 
fhequer  chamber,  for  difficulty  it  being  amongft  the  pleas  of  the  but^u^ 

crown 
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tdvifare  crown  as  well  as  civil  picas  might,  was  the  doubt,  but  the  Court 
In&eMwg  fime4  tnat  lt  niight,  and  that  pleas  of  the  crown,  as  well  as  ether 
it  is  faid  pleas,  might  be  adjourned  thither,  and  that  4  Inft.  68, 69.  fecms  to 
that  this  warrant  it,  and  that  it  extends  to  all  pleas,  except  to  thofe  of  the 
kmnTy'a/0"  ccclefiaftical  courts.  Sid.  346.  pi.  ia.  Mich.  19  Car.  2.  B.  R. 
gued  by  four  The  King  v.  Dr.  Patrick. 

judges,  and 

that  Norton  [More ton]  and  Keeling  were  fur  the  plaintiff,  and  Twifdtn  and  Windharo'coptra. 

Lev.  65.  Queens  College  cafe  alias  Dr.  Patrick's  tale,  the  Court  being  (o  divided  it  was  confidered  if  it 

being  a  cauie  of  the  crown  fide,  it  might  be  adjourned  into  the  Exchequer  chamber)  and  it  feemed  to 

(bme  that  it  might,  but  it  was  not. 

'  14.  In  trefpafs  "Upon  the  Jfatute  8  H.  6.  the  plaintiff  had  judg- 
ment. It  was  moved  whether  a  writ  of  error  would  lie  of  this  in 
the  Exchequer  chamber  ;  for  though  a  trefpafs  is  one  of  the  fever* 
Cafes  mentioned  in  the  ftatute  which  gives  this  writ  of  error,  yet 
it  may  be  intended  common  trefpafles  only,  and  not  thofe  which 
are  founded  on  a  ftatute  \  Curia  advifare  vult.    Vent.  34*  Trin. 

[  492  1    ?x  ^ar*  2*  ^"  ^-     Skirr  v.  Skies. 

But  where  15.  Writ  of  error  in  the  Exchequer  chamber  doth  not  lie  to  re- 

ias^ven  jn  verfe  a  judgment  given  in  an  action  of  qui  tarn,  Sec.  becaufethe  king  if 
B.  R.  in     party.     Vent.  49.  Mich.  21  Car.  2*  B;  R.  Anon. 

debt  on  the 

ilat.  1  Elir.  cap.  3.  and  23  Eliz.  cap.  l.  for  abfexting  from  cburcb  for  elevtn  months,  refelved  that  error 
Well  lies  in  the  Exchequer,  bec-ufe  the  k'trg  is  not  frs+crlj  a  partjf  though  he  is  to  have  part  of  the  pe« 
palty.    Ravin*  275*  Patch,  31  Car.  2.  in  Scacc.  bcot  v.  Knapton. 

1 6.  Scire  facias  ijfued  againfl  the  bail,  and  upon  two  nichils  return* 
ed,  there  was  a  judgment  againji  them.  Refolved,  that  no  writ  of 
error  can  be  brought  into  the  Exchequer  chamber  upon  that  judg- 
ment, but  in  parliament. only  j  and  that  after  fucha  return  of  two 
nichils,  it  cannot  be  afligned  for  error,  that  there  was  no  dapias 
againfl  the  principal ;  but  in  that  cafe  the  bail  is  reiieoable  only  by 
an  audita  querela.  Vent.  38.  Trin.  21  Car.  2.  B.  R.  Wingatc 
v.  Stanton. 
S#P"  'sd  1'"  ^ncre  an  a&i°n  commences  by  original  writ  out  of  Chancery, 

424."  M*ich.  a  wr*t  0I*  error  d°es  not  l*e  m  tnc  Exchequer  chamber  by  the  ftat* 
a  1  Cir.  2.  27  Eliz.  cap.  8.  but  only  in  parliament.  Saund.  346.  Mich.  21 
*'  R\atr     Car.  2.  at  the  end  of  the  cafe  of  Mellor  v.  Spateman. 

the  end  of  * 

the  cafe,  of  Redman  v.  Edolph. 

aK*b.  849,  18.  Judgment  in  B.  R.  in  an  atlion  on  the  cafe,  and  a  fcire  facial 
S5C  held9"  qt^re  executionem,  Sec.  and  there  was  a  judgment  upon  that;  upon 
accordingly}  which  a  writ  of  error  was  brought  in  the  Exchequer  chamber,  and  the 
for  by  the  judgment  in  the  fci.fa.  was  affirmed:,  then  the  defendant  died,  and  a 
wh£h  re-  Icu  fa*  (rectiwg  ^je  judgment  and  affirmance  of  it  in  the  Exchequer 
cites  the  af-  chamber)  was  brought  againfl  an  adminiflrator,  and  judgment  hoi 
firmance  in  upon  that,  and  the  adminifrator  brought  a  writ  of  error  upon  the 
quer  cham-  judgment  in  the  laf  fci.fa*  The  Court  held  that  it  did  not  lie  in 
ber,  and  ex-  the  Exchequer  chamber,  becaufe  it  was  brought  upon  a  judgment 
ecutionhere,  affirmed  in  the  Exchequer  chamber,  which  is  therefore  privileged 
Is  determin-  fr°m  any  other  writ  of  error  to  be  brought  upon  it  there,  fo  that 
ed,  and  the    this  writ  can  be  brought  only  upon  the  judgment  given  in  the  feu  fa* 

and 
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tftd  therefore  lies  not  into  the  exchequer  chamber.     Vent.  168,  fcperfedeaj 
169.  Mich,  23  Car.  2.  B.R.     Skinner  v.  Webb.  TndcxccJ-* 

tion  granted.— rPerTwifden  J.  clearly  no  writ  of  error  lies  in  the  Exchequer  chamber  on  judgment 'ia 
fci.  fa.  &c.  2  Keb.  842.  pi.  79.  Mich.  23  Car.  2.  B.  R.  in  cafe  of  Jones  v.  Andeifon. 

19.  Note,  it  was  fald  by  the  Court,  that  if  there  be  a  convic- 
tion of  forcible  entry  upon  the  view  of the  jujlices  of  the  peace,  no  writ 

of  error  lies  upon  it  \  but  it  may  be  examined  upon  a  certiorari.  %    - 

Vent.  171.  Mich.  23  Car.  2.  B.  R.     Anon. 

20.  Error  was  brought  of  a  judgment  in  this  Court  into  the  \}*7:  3** 
Excheqaer  chamber,  and  error  in  faff  was  then  affigned  ;  and  the   pr£r  ™ 
Court  being  there  of  opinion,  that  error  in  fadfc  could  not  be  Weiggief- 
afligned  there,  they  affirmed  the  judgment ;  upon  which  the  re-  w*>rth»  s»c» 
coiti  with  the  affirmation  was  remitted  hither,  and  a  writ  of  error  affigned  w« 
was  brought  here  coram  vobis  refident,  (as  is  ufual  for  error  in  faft).  the  death  oi 
Vent.  207.  Pafch.  24  Car.  2.  B.  R.     Prior  v °"*  °(  *e 

'  ^  plain  tiffs, 

and  judgment  was  affirmed ;  upon*  which  the  plaintiff  brought  writ  of  error  coram  vobis  refident'  in 
B.  R*  and  affigned  the  fame  error  and  entered  it  oh  the  fame  roll;  and  now  Hale  Ch.  J.  fa  id  this 
writ  doet  not  lie  here ;  for  this  ought  to  be  brought  upon  and  recite  all  the  proceedings  in  the  Exchequer 
chamber. 

21.  No  writ  of  error  lies  in  the  Exchequer  chamber  on  a  fci.  fa. 
*gainft  bail.    12  Mod.  1 12.  Hill.  8  W.  3.     Corners  v.  Manucap- 

tors  of  Rawlins.  [  493  ] 

22.  Judgment  in  cafe  upon  a  bill  of  exchange  was  affirmed  upon  a  ,a  Mod- 

writ  of  error  in  Cam.  Scacc.  and  remitted  into  B.  R.  and  then  &  fci. fa.   ,0,^  S#  C# 

tffued,  and  judgment  thereupon  was,  that  the  plaintiff* Jhou  Id  have  exe-  cordingly.— . 

cution.    Then  the  defendant  brought  error  in  Cam.  Scacc.  tarn  in  red'  5Mod»**9» 

ditione  judicii  quatn  in  adjudicatione  executions ,  and  the  writ  was  al-  ?'j   d  !?" 

lowed,  yet  the  plaintiff  was  taken  in  execution  >  whereof  complaint  the  writ  of 

was  made  to  the  Court,  but  without  relief;  for  per  tot.  Cur.  no  C!ror. d0C8 

writ  of  error  lies  in  Cam.  Scacc.  in  fuch  cafe,  and  therefore  the  °s00ofun<r- 

cxecution  is  well  taken  out.     Comb.  393.    Mich.  8  W.  3.  B.  R.  fedeas 1 

Hartop  v.  Holt.  1  Salk. 

263.  p!  4. 
S.  C.  adjudged  accordingly. -r—Ld.  Raym.  Rep.  97.  S.  C.  adjudged  accordingly,' that  the  intent 
of  the  ftatute  of  27  Eliz.  was  only  to  relieve  the  party  grieved  upon  the  merits  of  the  caufe  as  it  was  at 
the  time  of  the  firft  judgment,  and  not  upon  any  matter  fubfequent  which  arifes  afterwards  •  when 
therefore  the  firft  judgment  was  affirmed,  the  merits  of  the  caufe  were  allowed,  and  the  Exchequer  Cham- 
ber, who  ought  only  to  affirm  or  reverfe  the  firft  judgment,  have  executed  their  full  power.  It  is  true 
■  Chat  if  a'fd.  fa.  be  brought  to  revive  a  dormant  judgment  in  B.  R.  errorwill  lie  in  the  Exchequer  Cham- 
ber tarn  quam,  becaufe  it  is  only  in  execution  of  the  firft  judgment,  and  is  quaii  an  original  action  ; 
but  if  a  judgment  in  B.  R.  be  once  affirmed  in  the  Exchequer  Chamber,  and  then  a  fci.  fa.  is  brought 
upon  it,  it  is  privileged  from  any  other  writ  of  error,  otherwife  the  law  would  be  infinite  and  without 
end.  And  the  fci.  fa.  is  not  in  nature  of  debt  at  common  law  \  for  the  one  is  brought  to  obtain  ano- 
ther judgment,  and  the  other  to  obtain  execution. 
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(K)    What  Perfons  (hall  have  a  Writ  of  Errof. 
[And  in  what  CaCcsjointfy.] 

•  This  {i.  TP  HE  writ  of  error  fhall  be  brought  by  him  who  Jhouldhave 
jhouid  be  *>    the  thing  for  which  the  judgment  is  erroneoufly  given,  if 

.pi"  5?Mkh.  the  judgment  had  not  been  given.    Dyer,  x  Ma.  *•$).  5*] 

i  Mar.  in 

cafe  of  Keynote's  and  Verney  At  at'  v.  Dignam  *  ***• 

f  D.  90.  a.  [2.  As  the  iffue  fetnede  fhall  have  it  if  entailed  to  her.  3H.4. 
fn5.'^   Dyer,  1  Ma.  t9- S-J 

S.  P.  and  HilJ.  10  £.  3— Br.  Error,  pi.  35.  cites  3  H.  4.  16.  S.  P.  and  alio  9  H.  7.  04.  Contta, 

and  that  the  heir  at  common  law  (hall  have  the  a&ion,  and  that  after  the  judgment  reverfed,  the  heir  in 
•tail  may  enter.  S.  P.'  per  Cur.  Le«  261*  pi.  346.  18  Eli*.  B.R. 

Godb.  377.  [3.  None  (hall  have  a  writ  of  error  unlefs  he  be  party  or  privy  ttf 
sit    thejudgment.     aaE.4.31.] 

9  E.  4. 1 3.  9  H.  b.  46*  b.  Privies  in  record  may  join  in  a  writ  of  error ;  per  Roll  Ch.  J.  Sty*  iqo- 
Hill.  1649.— There  is  a  difference  if  one  be  party  to  the  writ,  although  not  party  to  the  judg- 
ment 5  a  quaere  impedlt  was  brought  by  the  king  againft  the  patron  and  the  incumbent,  and  judgment 
W.as  hid  againft  the  patron  only,  and  the  incumbent  parfon  brought  a  writ  of  error  \  but  if  he  had 
not  been  party  ta>  the  writ,  he  could  not  have  maintained  error.  Arg.  Godb*  378.  pi.  465.  Pakh. 
*  3  Car.  B.  R.  m  Brookcr'*  cafu,  cites  Error,  ft.  ■  S.  had  judgment  againft  W.  a*d  afierwarda  ac- 
knowledged a  ftatute  to  B.  then  S.  fued  execution,  and  B.  brought  error  on  the  judgment,  but  ad- 
judged that  it  would  not  lie,  ifr,  Becanfe  he  war  a  ftrangerf  and,  fecondry,  Becaufe  he  came  in  under 
•«ad  after  the  title  of  error.    Arg.  Godb.  378.  cites  43  Elis.  C.  B.    Sherrington  v.  Worieiey. 

D.  89.  b.  [^%  But  all  that  were  parties  to  the  J!ne9  though  theyjbatt  have 
noids^'  "thing  if  reverfed,  yet  (hall  join  with  him  that  (hail  have  Ac 
Vemeyv.     thing  for  conformity*     Dyer,  1  Ma*  89.  2.] 

pignam. 

[  494  ]  [5.  Writ  of  error  may  be  brought  by  him  that  is  Moat  party  by 
X  Br.  Error,  the  lav>>  though  he  was  not  originally  party  /  as  every  of  die  vouchees 

cites  S7.C.     0*^  **avC  a  wr*t  °f error-      J  22  E.  4.  31.    8  H.  4.  3.  b.] 
—Br  Error,  pi.  39*  cites  S.  C.-~~Fitab.  Error,  pi.  61*  cites  S.  C. 

Br.  Bator,  [<$.  The  tenant  fhall  have  a  writ  of  error  alfo  of  an  error  between 
tlSl^  him  and  the  demandant.     8  H.  4.  3.] 

f  itah.  Error,  pi.  6j.  cites  S.  C.     ■See  (R),  pi.  1.  and  the  notes  there. 

Fit«h.  [7.  But  the  tenant  fhall  not  have  a  writ  of  error  of  an  error  $e* 

Error,  pi.  fwM$  tk<  demandant  and  the  vouchee*  22*11.  4.  32.  Contra  8  H.  4.  c.1 
©1.  otes  t   •/  t  j  j 

S,  C.  ■         ■  Jcnjc.  69.  pi.  31.  S.  P.  accordingly,  cites  8  H.  4. 4.  and  9  H.  4.  1.— -See  (R),  pi.  a. 

fir.  Error,  r  g#  [But]  the  tenant  fhall  have  a  writ  of  etror  of  an  erroneous 
cites  21       judgment  given  againfl  the  tenant  by  refceit.     22  E.  4.  32.] 

E.  4.  30,  31.  S.  P.  1  In  a  quod  ei  defbrceat  in  Wales,  in  nature  of  a  writ  of  right,  judgment  wat 
given  upon  the  default  of  the  tenant  by  refceipt,  and  this  was  afligned  for  error,  for  that  the  judgment 
ought  always  to  be  againft  the  tenant  to  the  action}  and  this  was  held  a  manifeft  error,  and  judgment 
was  reverted.    Cro.  C.  *6*,  X63.  pi.  9;  Trixu  8  Car.  B.  R.    Kiifift  v.  Vaughaa* 

[9.  But 
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f  p.  But  upon  default  of  the  tenant,  if  the  demandant  fays,  that  the 
froerfion  is  to  J.  and  prays  that  he  be  refceived,  there  the  tenant  fliall 
ttot  have  a  writ  of  error.     Quaere,  22  E.  4.  32. 1 

[ic  If  a  judgment  be  given  againft  B.-and  the  money  of  C.  is  *r-  ***** 
attached  by  force  of  a  foreign  attachment  in  London,  C.  (half  not  I*7' c/** 
Jiave  a  writ  of  error,  becaufe  he  comes  in  by  gamijhment  by  the  cuf-  uhaw  hy 
torn,  and  is  not  party  nor  privy,     22  E.  4.  3 1.]  tome  the 

garniftee 
tjpen  foreign  attachment,  *c.  mayTiaye  1  writ  of  error,  and  that  the  plaintiff  In  attachment  tflMt  f% 
knotber's  hands  in  London  by  the  cuftom  may  ;  for  the  judgment  ic  not  onry  againft  the  gamifltte  but 
againft  the  defendant  alfo,  that  the  other  waii  be  discharged  againft  him,  which  is  axtinguiJstmeiir  of  «fetj 
^kbc  of  the  defendant  againft  the  garnishee. 

[11.  If  he  in  the  remainder  be  made  privy  to  the  record  by  aid-  j—  V.-n«\ 
prater  *  he  ihall  have  a  writ  of  error  during  the  life  of  the  leflee.  #  FoK  74** 
Co.  3.  Marqiiefs  of  Winchefter,  4.]  -  v  '  -* 

£12.  &  if  he  be  received  he  fliall  have  a  writ  of  error.    Co.  3.  tF*»h- 
Marquefs  of  Winchcfter's  cafe,  4.  f  8  H.  4.  5.]  fT^'**' 

S.  C.  Br.  Error,  pi.  39.  cites  S.  C. 

C!3-  Ssjfhc  in  the  rever£on  or  remainder  be  made  privy  by 
voucher*     Co.  3,  4.] 

[14.  So  if  a.  recovery  be  againfl  leffee  for  life,  he  in  the  reversion  Same  cafes 
fliall   have   writ   of   error   after    his    death.     18  E.  3.  25.    b.  cited3ReF* 

i7Aff.24.l  4-a# 

'  [  1 5 .  So  if  the  feme  be  refceived  by  the  default  of  the  baron,  and  lofes 
the  land  by  judgment,  the  baron  and  feme  fliall  have  a  writ  of 
error  thereupon.     49  E.  3.  21.  b.] 

[  1 6.  If  the  baron  and  feme  levies  a  fine,  they  may  by  error  reverie  t c  »•  £ 
the  fine  for  nonage  of  the  feme  during  the  life  of  the  baron.    Co.  2.  £J*'  *1- ** 
Beckwith,  57.  b.  %  Worfly,  77.  b.  Contra,  50  E.  3.  6. J  T.  Worffcy. 

s.  C.  ad- 

judged. Le.  114.  pi.  157.  S.  C  adjudged. F.  N,  B.  (D)  S.  P.— Br.  Eeror,  pi.  a8» 

cites  S.  C.     But  ceffet  txtcutlo  during  tbt  life  of  the  baron ;  for  he  has  authoiity  to  g'rve  tt-d»«ng  ait 
Mfc.  Fiuh.  Error,  pi.  67.  cites  Hill.  50  £.  3.  5.  S.  C. 
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[17.  If  the  conufor  ef  ajfatute  aliens  the  land,  and  execution  is  |F»««h. 
fu*d  againfl  the  alienee,  he  may  have  a  writ  of  error  upon  the  exe-  ^^sH?** 
cution.     $18  E.  3.  25.  adjudged.     Quaere,  for  he  is  not  privy  — ~s.'cl 
thereto ;  for  the  execution  goes  of  the  land  of  the  conufor.  Dyer,  «tei  D.  <• 
4H.  8.  1.  c.     ||  17  AfT.  24.  the  fame  cafe,  becaufe  he  is  oufted  *"  f'v-?\ 
by  the  execution.]  Error^i.7i. 

cites  S.  C. 
Codb.  377.  Arg.  cites  S.  C.  and  iS  E.  3.  25.  and  fays  that  the  feoffee  »  privy  to  that  which 
charges  him,  the  land  being  extended  in  his  hands,  and  if  the  feoffee  in  fuch  cafe  Jhoald  not  have  error, 
the  law  Jhoald  give  him  no  manner  of  remedy  j  for  the  conufor  himfclf  cannot  have  error,  becaufe  the 
lands  are  not  extended  in  his  hands. 

f  18.  If  an  a&ionbc  brought  againfl  A.  asafemefok,  where fhe  is  1T  Sty.' 254. 

a  feme  covert*  and  (he  pleads  to  iffue  as  a  feme  foie,  and  after  j^jj  "**°" 

a  judgment  is  given  againft  her,  andfheis  took  in  execution,  fbe  ibid.  280. 

and  her  hujband  may  bring  a  writ  of  error  ;  for  othcrwiie  the  huf-  s&  an<* a*- 

band  fhall  be  prejudiced  in  the  confortfliip  of  his  wife,  and  of  her  ^^tTieft. 

care  concerning  his  bufinefs  and  family,  and  he  has  no  other  means  rai  times, 

to  help  himfelf  j  but  in  the  cafe  of  a  fine  the  huiband  may  enter  and  *,nd  the 

•void  it*    Tr.  165 1.  between  HHaywakd  and  Williams  ad-  S^S^jf" 

judged 
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laft  faid,tnat  judged  in  a  writ  of  error.  Intra tur  Hill.  1649.  l£ot.  824* 
toa'^cori  *  18  E.4.4.  per  Curiam.  M-  15  Car.  B.  R.  per  Curiam,  bei 
may  not  tween  Edwards  and  Simpson,  in  a  writ  of  error  upon  a  judgment 
bring  a  writ  in  the  Marflialfea.] 

of  error  to 

revtrfe  it,  but  that,  it  only  where  he  rriay  have  another  remedy  to  avoid  the  prejudice  he  may  receive  by 
it ;  but  in  this  cafe  the  baron  his  no  other  remedy  j  for  his  wife  it  taken  in  execution,  and  by  tint 
meant  he  {hall  lofe  her  fociety ;  and  therefore  rcverfetur,  nifi  ante,  Ice' 

*  Br.  Error,  pi.  173.  cites  S.  C.  but  that  is  of  an  acTion  brought  againft  a  feme  covert  who  appeared, 
becaufe  flie  did  not  know  whether  her  baron  (who  was  beyond  lea)  was  dead  or  not,  and  abe  was  con- 
demned .upon  plea,  but  the  baron  came  back,  and  they  brought  a  writ  of  error,  and  all  thejoftices  held 
that  it  well  lay  j  and  if  4he  is  outlawed  they  mall  join  in  error,  otherwife  it  cannot  be  rever&d.  ■ 

Br.  Joinder  en  Action,  pi.  88.  cites  S.  C.  as  to  outlawry  5  for  feme  covert  cannot  foe  without  her 
baron.  S.  C.  cited  2  Roll.  Rep.  53.  Mich.  16  Jac.  B.  R.   in  the  cafe  of  Haydon  v.  Miller, 

but  in  that  cafe,  becaufe  it  did  not  fufHcientty  appear  to  the  Court  that  (he  was  covert  at  the  time  of  the 
original  procefs  fued  out,  and  which  ought  to  be  exprefsly  averred  in  the  alignment  of  the  error,  the 
prejudgment  was  affirmed.  ■  Same  cafes  cited  z  Ld.  Raym.  Rep.  1526,  1527.  Trio,  a  Geo.  %• 
in  cafe  of  King  v.  Jones,  but  the  Court  took  a  difference  between  the  defendant's  being  a  feme  covert  at 
the  time  of  fuing  roe  writ,  and  her  bring  then  and  after  a  feme  fole,  and  cited  the  cafe  of  Haydon  v. 
atfillcr,  and  judgment  in  the  principal  cafe  affirmed  accordingly. 

Sty.  454.  &  [ip.  So  in  the  laid  cafe  if  the  aft  ion  be  brought  againfi  A.  and 

hut's.  P. "  others,  they  all  'with  the  hujband  may  join  in  a  writ  of  error  in  the 

does  not  ap-  faid  cafe  of  Hayward  and  Williams;  adjudged  per  Curiam, 

*****  and  the  judgment  reverfed  accordingly.] 

S.  P.  for  the  [20.  If  pending  a  real  action  the  tenant  aliens  in  fee,  and  after  a 

feofTce  has  recovery  is  had  againft  him,  he  him/elf  may  have  a  writ  of  error, 

medy  in  this  though  he  hath  nothing  in  the  land,  becaufe  he  is  privy  to  thejudg- 

cafe,  be-  ment  after  his  alienation  and  tenant  in  Jaw*] 

caufe  he 

cannot  have  writ  of  right,  nor  other  remedy;    quod  nota.     Br.  Error,  pi.  111.    cites  12  Aff.  41* 

Ibid   pi.  1 18.  S.  P.  cites  20  Aft*.  2. In  fuch  cafe  the  feoffor  /hail  have  error,  and  when 

he  is  re&ored  the  feoffee  (hall  enter  upon  him ;  per  Richardfon  J.  Palm.  247.  Mich.  10  Jac.  B.  R* 
cites  6  H.  8.  Brook's  cafe,  and  12  Aft*.  4.  20  Aft".  2.  21  £.  3.  Error,  41.  ■  .The  feoffor  in  fuch 
cafe  fliall  have  error,  and  yet  there  is  no  right  nor  privity  in  him.  Ibid.  254.  per  Doderidge  J.  cites 
12  Aft*.  41*  17  Aif.  24.  20  AIT.  2.  21  E.  3*  54.  38  £«  y  10.  and  11.  1  Rep.  in,  [Albany's 
cafe.]  Sec  (A.c)  pi.  8.  S.  P. 

See  (A.  a)  [21.  So  if  he  had  aliened  in  fee  pending  the  writ,  and  re-pur- 
pi.6.  S.P.    ffajgj  it  for  life,  and  after  judgment  had  palTed  againft  him,  he 

ihould  have  had  a  writ  of  error1.] 
C  496  ]        C22-  &°  &**  heir  after  his  death  fhall  have  a  writ  of  error,  though 

he  (hall  have  nothing  in  the  land,  for  the  privacy  which  he  has  .to 

the  judgment.     Contra,  50  AfT.  3.] 
Br.  Error,         [23.  But  if  the  tenant  aliens  pending  the  writ,  and  after  judg-» 
pl  Aff  s"8  ment  Pa^es  againft  him,  the  alienee  cannot  have  a  writ  of  error  upon 
S?P.  obiter,  this  judgment/or  want  of  privity.] 

Ibid. 

(1.  132.  cites  50  Aft  3.  and  fays  that  foit  feems  to  him.— Jenk.  161.  in  pi.  6.  S.  P« 

Br.  Error,  [24.  So  if  the  tenant  aliens,  pending  the  writ,  and  re-purc&afii 
•!te!s?C.  **&  *ife* an(*  a^r  judgment  pafles  againft  him,  and  after  hedie% 
it  feems  he  in  reverfton  fhall  have  a  writ ;  for  though  he  had  no* 
thing  in  the  land  at  the  time  of  the  writ  purchafed,  yet  he  had 
a  reverfion  at  the  time  of  the  judgment,  and  fo  privy  thereto.  Du- 
bitatur,  50  Aff.  3.] 
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£25.  In  an  a&ion  againft  J.  S.  if  certain  perfons  become  bail  t  J°-  39** 
for  him,  and  after  judgment  is  given  againft  J.  S.  the  bail  cannot  ^  tail"  °* 
have  a  writ  of  error  upon  the  firft  judgment ,  //'judgment  be  not  alfo  cannot  join 
given  againft  the  bail  in  fcire  facias.     H.  1 1  Ja.  B.  R.  per  Curiam.  inawrl1  of 
Hill,   ii  Car.  B.  R.  between  Hardy  and  Brown,  per  Curiam,  ^^^" 
adjudged  in  a  writ  of  error  upon  a  judgment  ill  Rippon.     Intratur  judgment 
Tr.  10  Car.  Rot.  979.     But  the  judgment  upon  the  fcire  facias  ■s«nftthe^ 
(#)  reverfed  upon  this  writ  for  error  in  the  judgment  upon  the  '      ."_  ~~* 
fcire  facias.     But  Mich.  12  Car.  B.  R.  between  f  South  and  ,    _'_?    1 
Griffith,  fuch  writ  brought  by  the  bail  upon  the  firft  judgment  principal, 
againft  the  principal,  and  upon  a  judgment  in  a  fcire  facias  againft  .and  ™othtt 
the  bail  was  abated,  and  he  put  to  a  new  writ.     Intratur,  Hill,  ig^fn^"^ 
1  a  Car.  Rot.  559.   Mich.   15  Car.  B.  R.  between  $  Williams  bail;  but 
and  Worral,  fuch  writ  abated,  being  brought  upon  fuch  judg-  thebaiHhatt 
ments  in   the   Marfhalfea.     Intratur,  Tr.   15  Car.    Rot.  1200.  aio^^ors- 
Mich.  24  Car.  B.  R.  between  Jeffreys   and. Scot,    adjudged  Wiethe 
the  writ  (hall  abate.    Intratur,  M.  23  Car.  Rot.  2 18.  J  judgment 

7  J  J  againft 

them,  and  the  principal  ihall  have  another  writ  to  reverie  the  firft  judgment,  and  a  writ  brought  by  the 
boil  to  teierfe  the  6rft  and  fecond  judgment  was  held  ill.  ■  Cro.  C.  481.  pi:  4.  S.  C.  held  accord- 
ingly by  Berkley  and  Crooke,  contra  Jonet  {abfente  Brampfton)  that  the  writ  (hould  abate  in  toto,  be- 
caofe  it  was  grounded  on  the  firft  judgment,  and  alfo  upon  the  judgment  in  the  fcire  facias,  and  fo  cou- 
pling them  together  all  ia  void  ;  but  if  the  bail  in  their  writ  of  error  had  recited  the  firft  judgment,  (as  of 
aeceffity  they  muft  mention  it,)  and  the  fecond  judgment  in  the  fcire  facias,  and  alleged  ertor  In  that 
judgment,  and  in  the  execution  thereof,  Arc*  it  had  been  well  enough. 

It  hat  been  aqueftion  heretofore,  whether  a  writ  of  error  brought  upon  the  principal  judgment,  and  alfo 
tipon  the  judgment  given  againft  the  bail  together,  bt  good  in  part,  and  ill  for  other  part;  but  of  later 
timet  it  has  been  ruled  that  it  ought  to  abate  for  all ;  therefore  let  die  party  mew  caufe  why  the  writ 
{hall  not  be  abated  here.  Sty.  174.  Mich.  1649.  Shaler  v.  Bigg*— —  S.  P.  by  Olyn  Ch.  J.  Sty*  471. 
Mich.  1655.  in  cafe  of  Busfield  v.  Norden,  but  the  principal  judgment  ought  to  be  reverfed  by  the  prln. 
cipal,  and  not  by  the  bail,  and  therefore  the  writ  of  error  is  not  well  brought  by  the  bail,  therefore  let  it 
•bite. 

The  hail  cannot  have  a  .writ  of  error  of  the  principal  judgment,  wl)ich  was  agreed  by  the  Court, 
but  then  the  queftion  was,  the  record  being  removed,  whether  he  may  have  a  writ  of  error,  quod  coram 
▼obis  refidet  ?  And  thereof  the  Court  doubted  and  would  advife.  Cro.  C.  561.  pi.  5.  Mich.  15  Car, 
B.  R.  Anon* 

Ta6.  In  a  writ  of  annuity  againft  an  heir,  upon  an  annuity  granted 
by  his  anctftor  in  fee,  upon  non  eft  faBum  pleaded,  if  a  verdift  be 
found  for  the  plaintiff,  and  thereupon  judgment  is  given  that  the  plain^ 
ttfffadl  recover  his  icofts,  damages  and  arrears  of  the  lands  defcended 
from  the  fame  anceftor,  and  thereupon  a  writ  of execution  is  awarded 
to  levy  it  of  the  lands  defcended,  but  no  return  thereof  appears  upon 
tie  record,  and  after  rhe  heir  dies  inteftate,  his  adminiftrator  cannot 
have  a  writ  of  error  upon  this  judgment,  inafmuch  as  he  lofes  00-    [  497  J 
thing  thereby,  for  if  it  be  levied  it  is  of  the  lands  defcended,  the 
which,  nor  tne  profits  thereof,  he  cannot  have,  nor  be  rcftored  to 
it  if  he  reverfed  the  judgment.     Hill.   1 1  Car.  JJ.  R.  between 
Franke  and  Stukely,  per  Curiam,  in  a  writ  of  error  upon  a 
judgment  in  Banco.     Intratur,  Hill.  10  Car.  Rot.  990.] 

[27,  If  a  judgment  be  given  againft  the  principal,  and  after  a  judg-  c™>  Cj4 *?* 
ment  againft  the  bail  in  a  fcire  facias  againft  them,  the  principal Jhall  l^'St  p.  * 
not  have  a  writ  of  error  upon  the  firft  judgment  and  the  judgment  does  not  a^, 
againft  the  bail.     Mich.   13  Car.  B.R.  between  Griffith  and  ^~T 
6owth.     Dubitatur,  Hill.  15  Car.  in  Camera  Scaccarii,  in  a  writ  396f  pAtJl", 

Voj,,  IX.  P  p  .*f 


497  &ttor< 

s.  c.  but     0f  error  between  Coke  an&  upoti  a  judgment  m  Banco 

not  tpttn     kegis  fuch  writ'  of  error  was  abated  per  Curiam.] 

i  ■  If  the  fineries  be  amerced  where  they  ought  not  to  be  amerced  by  the  law,  yet  the  defendant  (hall 
not  have  a  writ  of  error  thereupon,  for  he  is  not  the  party  grieved  by  die  amercement  j  and  upon  that 
leafon  it  is,  if  in  a  fcire  facias  againft  the  bail  erroneous  judgment  be  g'ven,  the  defendant  m  the  acxioa 
wall  not  have  a  writ  of  error  ;  Arg.  2  Le.  4.  pi.  4.  Mich.  31  Se  32  Elix.  B.  R.  in  Savacre*.  cafe. 
0 1         Keb.  956.  pi.  30.  Patch.  14  Car.  a.  C.R.  Spencer  v.  Monke,  S.  P.  held  accordingly. 

28.  Whete  one  Movers  in  ajftfe  againft  the  tenant*  and  the  dif- 
feifors  named  in  the  aflife  were  acquitted  of  the  difleifin,  yet  the 

a  tenants  who  lofty  and  thofe  difteifors,  may  join  in  writ  of  error.     Thel* 

Dig.  32.  lib.  2*  cap.  13.  f.  1.  cites  Hill.  2  £.  3.  31.  and  that  fa 
it  is  agreed  in  falfe  judgment  Pafch.  3  E.  3.  8p*  and  Trin.  19  E.  3. 
Joinder  en  A&ion,  30.  and  19  AfT.  7.  if  the  diflcifors  are  con- 
vi£ted  of  the  difleifin;  and  fays  fee  fuch  like  matter  Pafch* 
3  H.  4*  16. 

29.  If  the  tenant  in  precipe  quod  reddat  aliens  pending  the  writ, 
and  the  demandant  recovers  by  judgment,  the  Unant  may  well  bring 
writ  of  error*     Br.  Entre  Cong.  pi.  51.  cites  12  AIT.  41. 

30.  It  was  adjudged  where  two  brothers  parceners  in  gavelkind 
were  forejudged  in  writ  of  mefne,  that  tbefurvivor  of  them,  and  tin 
Jons  of  the  other ;  mould  be  received  to  join  in  writ  of  error,  inaf* 

much  as  one  of  the  brothers  was  dead  before  the  judgment.  Thel. 
Dig*  32.  lib.  2.  cap.  13.  f.  3.  cites  19  AfT.  8. 

31.  AJlranger  to  a  recognizance  ofjlatute  merchant  may  fuc  writ 
of  error  to  reverfe  execution  awarded  of  this  recognizance,  if  be 
be  tenant  of  the  land' atthetimr-ef  the  execution  fued.  Thel.  Dig-  33. 
lib*  2.  cap.  42.  f.  I.  cites  Trin.  1$  E<  3.  25.  17  AIT.  24. 

32.  And  it  was  held,  where  writ  of  error  is  brought  by  two  te* 
nants,  and  the  one  dies,  the  furvivor  dnd  the  heir  of  the  other  Stall 
have  a  fcire  facias  in  common  ad  afediendum  errores.  TheL 
Dig.  32.  lib.  2.  cap.  13.  f.  2.  cites  19E.  3.  Joinder  en  Action,  30. 
and  19  AfT.  7. 

Tke  king  33.  g  R*  2.  cap.  3.  yi  I.  If  tenant  for  life  in  dower,  by  the  curtejy, 

5*11  Uka  of  **  %n  ta^  afterfofftbility,  be  impleaded,  atidlofe  by  verdiB  or  otherwtfe,  be 
this  ftatute  in  rev ex&on Jball  have  an  attaint  or  writ  of  error  upon  a  falfe  verdiB 
Botwith-     found,  or  an  erroneous  judgment  given  againft  the  parti  cularjtenant. 

Handing 

that  he  is  not  named  in  it.     PI.  C.  343.  b.  Trin.  10  Efia.  Brett  v.  Rigdeft.  ■ .  fc  was  reibffgd, 

that  though  the  ftatute  fpeaks  only  of  reversions,  yet  it  mall  be  taken  to  extend  to  remainder*.  3  Rep.  4,  a. 
Trin.  *5  Eli**     The  Marq.  of  Winchefter's  cafe. 

'It  extends  net  f  a  reverfion  6r  remainder  expectant  ufon  an  eftate  tail,  for  by  enumerating  the  roar 
particular  eftates  for  life,  it  appears  to  be  the  intention  of  the  legislature  to  exclude  eftates  expectant 
sjpon  an  eftate  tail  j  and  it  would  be  unreafonable  to  give  a  wiit  of  error  to  fuch  revexfioner  or  re* 
inainder-fnan  during  the  life  of  the  tenant  whole  eftate  is  an  eftate  of  inheritance,  and  by  paJfihitfry  may 
continue  for  ever.     RefoWed.  3  Rep.  4.  a.  b.  Marq.  of  Winchester's  cafe.  .3  Rep.  01.  a-  MbK 

47  St  38  Elix.  C#  B*  Lincoln  College  cafe.  10  Rep.  44.  b.  in  Jennings's  cafe. 

It  may  be  34.  And  if  the  oath  be  found  falfe,  or  the  judgment  erroneous,  and 

fr^^Lce,  th<  tenants  pU  irt  life>  he  fial1  he  "fiord  to  his  pojfeffion*  and  iffiies, 
that  the  par!  and  the  reverftoner  to  the  arrearages  ;  but  if  he  be  dead,  or  be  found  of 
fiameatad-    covin  with  the  demandant,  the  reverftoner  jball have  all,  yet,tbe  tenant 

may 
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hdy  ttavtrft  the  covin  by  fcire  facias  out  of  tie  judgment  or  writ  of  judged  fach 
tttaint  if  he  pleofe.  wwwy  tar 

J        *     J  ^  ^  covin  and 

confent  to  be  a  forfeiture,  othcrwife  it  would  be  hard  to  reftore  him  not  only  to  the  pofleflion,  but  like* 
wife  to  the  mcfhe  profits  5  per  Coke.  3  Rep.  4.  b.  Trin.  25  Elis.  in  the  Marquis  of  Winchester'* 
cafe. 

35.  In  ajfife  againjt  an  infant  and  two  others,  there  each  took  the 
tenancy  feverally  and  pleaded  in  bar,  and  the  plaintiff'  eleEted  the  in~ 

fantfor  tenant  and  made  title,  and  were  at  iffue,  and  demurred  upon 
the  others,  and  it  was  found  that  the  infant  was  tenant,  and  the  title 
for  the  plaintiff,  and  that  the  two  cUJfeifed  the  plaintiff  to  the  ufeofthe 
infant,  he  being  a  year  and  half  old,  and  the  plaintiff  recovered,  and  - 
tne  two  brought  writ  of  error,  inafmuch  as  they  ought  to  adjudge 
the  plaintiff  to  be  barred  for  mifele£bing  of  his  tenant.  Hornby 
faid  they  fevered  in  pleas  in  aflife,  therefore  they  cannot  now  join 
in  this  aftion ;  but  Tirwhit  contra,  and  Markham  doubted, 
therefore  quaere  his  intent  of  the  tenancy,  inafmuch  as  an  infant 
<f  that  age  cannot  agree  to  the  entry.  Br.  Joinder  in  Action,  pi.  107. 
cites  3  H.  4*  1 6. 

36.  Several  outlaws  in  appeal  may  join  or  fever  in  writ  o£  error 
at  their  election,  by  the  clear  opinion  of  Gafcoign.  Thel.  Dig.  3a. 
lib.  2.  cap.  13.  f.  4.  cited  Pafch.  7  H.  4.  39  and  40. 

37.  Where  the  tenant  vouches  in  pracipe  quod  reddat,  or  damages 
are  to  be  recovered,  and  the  vouchee  enters  into  the  warranty  and 
lofes,  the  damages  (hall-be  recovered  againft  the  vouchee,  therefore 
he  (hall  have  writ  of  error  \  per  Horton.  Br.  Damages,  pi.  45. 
cites  8  H.  4.  5. 

38.  Succeffor  of  a  parfon  fhall  have  error  or  attaint  of  a  reco- 
very adjudged  againft  his  predeceflbr.  Br.  Error,  pi.  198.  cites 
8  H.  6.  25. 

39.  Trefpafs  againft  two  who  are  condemned  by  erroneous  judg- 
ment, they  may  join  or  fever  in  writ  of  error  at  their  elettion  \ 
per  Cur.     Br.  Joinder  in  Aftion,  pi.  77.  cites  14  H.  6. 9. 

40.  In  recovery  in  writ  of  trefpafs  againfl  the  ancejlor,  the  heir  fhall 
not  have  writ  of  error  nor  attaint ;  for  this  does  not  defcend  to 
him  there ;  but  yet  if  franktenement  come  in  debate,  the  heir  of  it 
fhall  take  advantage  by  way  of  efhppeL  Br.  Difcent,  pi.  4.  cites 
33  H.  6.  18,  19. 

41.  If  trefpafs  be  brought  againft  J»  N.  who  dies,  his  heir  (hall  Br.  Ettop- 
iiot  have  error  nor  attaint ;  for  it  was  upon  a  perfonal  a&ion,  ***»  ^  *  *• 
which  fhall  not  defcend  to  the  heir.  Br.  Error,  pi.  14.  cites  perAihtoo. 
3311.6.19.51,52. 

42.  Trefpafs  againfl  four  in  B,  R.  by  one,  and  one  died  mefne 
between  the  nifi  prius  and  the  day  in  Bank,  and  therefore  the  plaintiff 
prayed  judgment  againft  the  others  ;  but  Markham  faid,  that  he 
might  nave  Judgment  againft  alls  for  none  can  have  error  but  the 
executors  of  the  deceafed,  and  not  the.other  defendants.  Br.  Brief, 
pL.357.  cites  5  E.  4.6,  7. 

43.  Where  zfeme  covert  was  fued  as  a  feme  file,  and  condemned 
and  put  in  execution,  and  afterwards  her  baron  returned  from  beyond 

feat  it  was  held  that  he  and  bis  feme  Jbould  have  a  writ  of  error  to 
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rcverfc  this  judgment.    Thel.  Dig.  32.  lib.  2.  cap.  13.  f.  5.. cite* 
Pafch.  18E.  4.  4.  ^ 

44.  In  debt  upon  efcape  after  recovery  of  debt >  or  damages >  or  other 
fuch  aft  ion  founded  upon  record,  againft  allranger  to  the  record*  die 
defendant  (hall  not  falfify  by  error  in  the  firit  record,     fir.  Error* 
pi.  196.  cites  21  E.  4.  27. 
£  499  ]        45.  If  erroneous  judgment  be  given  againft  tenant  by  thecurtefy, 
and  after  he  dies  without  ijfue%  if  his  heir  reverfes  the  judgment  by  error% 
the  heir  of  the  part  of  the  feme  may  enter.     Br.  Error,  pL  154* 
cites  9  H.  7.  24. 

46.  And  by  all  the  juftices,  if  a  manfeifed  of  land  has  ijfue  two 
fonSy  and  the  eldeft  enters  into  religion  and  the  father  dies,  and  the 

wngeft  fon  lofes  by  erroneous  judgment  and  the  eldeft  is  deraignedy  he 
ias  no  remedy.    Ibid. 

47.  But  if  the  youngeft  reverfes  the  judgment  by  error,  the  eldeft 
may  enter ;  quod  nota  ;  and  this  though  the  youngeft  enters  after 
the  reverfal  or  not j  and  fo  in  the  other  cafe  above,  as  appears 
there.     Ibid. 

48.  Tenant  in  tail  fuffered  a  recovery,  and  releafed  all  errors : 
now,  though  this  rcleafe  (hall  bar  him  to  bring  a  writ  of  error, 
yet  it  feemed  to  divers  juftices  that  it  fball  not  hinder  the  iffue  in 
taily  but  then  the  queftion  was,  whether,  if  there  are  no  fuch,  he 
in  remainder  in  tail  /ball  have  error  by  the  ftatute  Rich.  2.  or  by 
the  corrfmon  law,  he  not  being  privy  in  blood  to  him  who  loft  the 
land  erroneoufly  ?  And  it  feemed  by  the  opinion  in  Pafch.  4  H.  8. 
fol.  i.  that  he  may.  D.  188.  pi.  8.  Mich  2  &  3  Eliz.  Sir  Ralph 
Rowlet's  cafe. 

s*r'&s"  49.  Error  and  attaint  always  defeend  to  fuch  per/on  to  whom  the 

J.M m'an  ■  land  would  defcendy  if  fuch  recovery  or  falfe  oath  had  not  been. 
ihaMhave      Le.  261.   pi.  346.  1 8  Eliz.  B.  R.    in   cafe  of  Heningham   ▼• 

mS*kt    .Windham- 

be  who  may        5°-  So  if  a  man  has  lands  of  the  part  of  his  mother y  and  lofes  it  by 

he  refined  to  erroneous  judgment,  and  dies,  the  heir  of  the  party  of  the  mother 
'££?&! f  fiiallhave  *c  writ  of  error.  Le.  261.  pi.  346.  18  Eliz.  B.  R.  in 
did  or  judg-  cafe  of  Henningham  v.  Windham. 

ment.  Mar. 

ft  10.  pL  247.  Pafch.  iS  tar.  per  Mallet  J.  and  faid  that  you  fall  never  find  it  otherwifc  in  all  on 

k*Ju. 

51.  If  tenant  in  tail  male  has  iffue  a  fon  and  a  daughter  by  one 
venter  y  and  a  fon  by  another ',  and  dies,  and  the  eldeft  Jon  mates  ajeoff^ 
tnenty  and  a  common  recovery  is  had  againft  the  feoffeey  Hn  which  the 
eldeft  is  vouched,  and  he  vouches  over  the  common  vouchee9  and  after 
%  the  eldeft  dies9  the  youngeft  fon  may  have  writ  of error  ,•  for  though 

the  eldeft  fliould  have  rendered  a  fee  fimple  to  the  feoffee  accord- 
ing to  his  lofs,  yet  he  fliould  have  recovered  but  an  eftate  tail,  viz. 
fuch  an  eftate  as  he  had  when  the  warranty  was  made,  which  would 
have  defcended  to  the  youngeft,  and  confequently  the  writ  of  error 
(hall  be  brought  by  him.  Le.  261.  pi.  346.  18  Eliz.  Henning- 
*  ham  v.  Windham. 

*  $2.  He 


•  *  •  •  • 

.  $2.  He  who  is  fpecial  heir  by  the  cuftom,  as  of  Borough- Engli/b 
land,  (hall  have  the  writ  of  error,  and  not  the  heir  at  the  com- 
mon law;  adjudged.  4  Le.  5.  pi.  19.  18  Eliz.  Henningham'a 
cafe. 

53.  In  a  common  recovery  four  hujbanis  and  their  wives  were 
vouched,  and  the  plaintiff  brought  a  writ  of  error  as  heir  to  one  of  the 
bufbands,  exception  was  taken  becaufe  he  did  not  make  himfelf  heir 
to  thefurvivor  of  the  four  hu/bandi.  But  a  difference  was  taken 
between  a  real  and  a  perfonal  covenant,  for  if  two  are 'bound  to 
warranty  and  one  dies,  the  furvivor  and  the  heir  of  the  other 
(hall  be  charged,  and  faid,  that  each  of  the  four  and  their  heirs 
are  charged,  and  then  the  heir  of  each  being  chargeable  the  heir  ' 
of  any  of  them  may  have  writ  of  error.  And  the  writ  of  error 
was  adjudged  good.  But  upon  fuggeftion  that  the  writ  of  error 
was  not  well  brought,  for  the  voucher  being  of  four  hufbands 
and  their  wives,  it  fliall  be  intended  in  right  of  their  wives  ac- 
cording to  20  H.  7.  1.  b.  46  E.  3.  28.  29  E.  3.  49.  So  the  [  500  ] 
plaintiff  here  fhould  in  title  himfelf  as  heir  to  the  wife  ;  wherefore 

the  plaintiff  relinquiihed  his  writ,  and  brought  a  new  writ  and  intit- 
led  himfelf  as  heir  to  the  wife.  Le.  29 1,  pi.  718.  Mich.  26  &  27 
Eliz.  B.  R.  Gravenor  v.  Maffey. 

54.  The  plaintiff  had  a  .verdiB  in  an  a&ion  on  the  cafe  for  Cro.  E.  67, 
words  and  1 000  /.  damages,  and  afterwards  he  took  out  execution  by  ^ch *  2©f  * 
elegit  on  the  lands  of  the  defendant,  who  died,  and  his  adminiftrator  Eli*,  but 
brought  a  writ  of  error  in  the  Exchequer-chamber  ;  the  defendant  s- p*  doe8 
in  error  pleaded  in  abatement  this  execution,  by  which  he  intend-  ^LfibSI* 
ed,  that  the  adminiftrator  not  having  any  lofs  but  the  heir  only,  294.  pi.  10. 
therefore  a  writ  of  error  would  not  lie  by  the  adminiftrator ;  but  s^.r0?Jsv# 
upon  a  demurrer  to  this  plea,  it  was  adjudged  for  the  adminiftrator  ;  dan*tt  Hill. 

for  upon  eviBion  of  the  lands  the  plaintiff  might  refort  to  the  goods.  35  Eli*,  in 
Mo.  686.  pi.  949.  Trin.  29  Eliz.  Lord  Mordant  v.  Bridges.  £*™,s"cc# 

S.  P.  refolvcd  that  the  writ  of  error  did  lie,  and  that  the  adminiftrator  is  privy  to  the  record,  and  may 
have  lofs  by  it  in  futuro. 

55  Lejftefor  life  and  infant  in  remainder  join  in  a  fine,  the  infant 
alone  may  bring  error.  D.  89.  b.  pi.  2.  Marg.  cites  Hill.  30 
Eliz.  C.  B.     Pigor/s  cafe. 

56.  In  a  quare  impedit  againft  the  bifliop  and  S.  brought  by  the  3  !*•  176« 
queen,  in  which  the  bifbop  pleaded  that  he  claimed  nothing  but  as  or-  The  Queen 
dinary  ;  after  judgment  for  the  queen  error  was  brought  ly  the  v.tMe  Bifliop 
hi/hop  and  S.     It  was  objected  tfyat  the  bifliop  ought  not  to  join  of  Gioucef- 
in  the  writ,  becaufe  he  had  no  lofs  5  but  it  was  adjudged  that  the  ^J.  ^  * 
writ  was  well  brought,  for  Wray  faid,  the  bijhop  has  lofs  ;  for  the  the  bifliop 
writ  fliall  be  to  the  archbiihop  for  admiffion  and  inftitution,  and  f>*Uj**fir 
fo  he  has  lofs.     Cro.  E.  65.  pi.  1 1.    Mich.  29  &  30  Eliz.  B.  R.  ZfuTL 
The  Bifliop  of  Gloucefter  v.  Savacre.  for  privity  of 

record  i  and 
the  plea  of  the  bUhop  is  not  fo  ftrong  is  a  difclaimer  j  and  afterwards  the  writ  was  awarded  good.— 
And.  200.  pi.  2^6.  S.  C.  but  S.  P.  does  not  appear.  3  Mod.  134.  S.  P.  obiter  per  Cur.  fayt 

they  muft  join  in  error  unlcfs  where  the  bifliop  claims  only  as  ordinary, 

Pp  3  57.  Hufband 


joo  €rtor. 

Cro.E.115.  j^#  Hu/band  and  wife  tenants  for  life,  remainder  to  an  infant  in 
got  v!*Ruf-  fe*  a^  ^rei  levied  a  fine,  and  the  infant  alone  brought  writ  of  error 
(el,  S.  C.  to  reverfe  it  for  non-age.  It  was  objected,  that  fince  all  joined  in 
•^  "J*  the  fine  they  fhould  likewife  join  in  the  writ  of  error}  and  that 
wellbrought,  ^c  hufband  and  wife  fhould  be  fummoned  and  fevered,  and  then 
it  being  for  the  infant  might  proceed  alone  to  aflign  errors ;  but  adjudged  that 
an  error  in  tjie  wrjt  0f  crror  is  well  brought  by  the  infant  alone,  becaufe  the 
hi«  non'age,  error  affigned  is  not  in  the  record,  but  without  it,  viz.  in  the 
and  of  that  perfon  of  the  infant,  and  that  is  the  caufe  of  the  action  by  him* 
toket«dvtnan  and  for  no  other.  Leon.  317.  pi.  445.  Mich.  30  &  31  Eliz.  B*R- 
tage/And   Pigott  v.  Harrington. 

if  two  in- 
fant* bring  error  they  muft  aflign  the  errors  federally,  and  therefore  if  one  be  within  age  he  muft  bring 
Ihc  writ  abne. 

58.  A  conufir  of  a  fine  cannot  qffign  error  in  the  grant  and  render 
by  which  he  takes  eft  ate,  any  more  than  the  conufee  {ball  do  in 
the  conufance  ;  for  this  would  be  to  defeat  the  eftate  which  by 
the  fine  is  given  to  himfelf;  fo  a  recoveror  Jhall  not  bring  a  writ  of 
error  to  defeat  a  record  by  which  he  himfelf  recovered,  for  the  judg- 
ment in  the  writ  of  error  is  to  reftore  the  party  to  all  which  he 
loft  by  the  fine  or  judgment,  and  not  to  avoid  or  lofe  tjiat  which 
he  had  gained  by  the  fine  or  judgment.  5  Rep.  39.  b.  Trin. 
C  501  ]    34  Eliz-  B.  R.  in  Tey's  cafe. 

Ow.  147.  59.  A  man  was  outlawed  of  felony  and  died,  his  executor  brought 

fd  °*  >r8U'  a  wit  °f  error  to  reverfe  the  outlawry,  and  the  queftion  was, 
Le*.  3*5.  whether  it  lay?  the  fame  was  argued,  fed  adjornatur.  Cro.  E.  225. 
pi*  359*  pi.  io.  Pafch.  33  Eliz.  B.  R.  and  Ibid.  273.  pi.  2.  PafcL. 
Ch0}^  34  EHZ.  B.R.     Marfh'scafe. 

dearly  that  the  executor  might  have  and  purfue  thi«  writ  of  error,  and  afterwards  the  outlawry  was  ra» 

verted  accordingly.— S.  C  cited  as  refolved  accordingly.   5  Rep.  11 1.  a. Godb.    380. 

Jones  J.  cited  5  Rep.  in.  but  faid  that  Mar/h's  cafe  never  was  adjudged.  1  Cro.  E.  358.  S.  P. 

cited  by  Popham  and  Gawdy  as  ruled  accordingly  in  B.  R.  in  Nicholfon's  cafe. 

i 

60.  The  plaintiff  had  a  judgment  in  debt,  and  afterwards  the 
defendant  made  a  feoffment  to  J  S.  of  his  lands,  then  the  plaintiff 
fued  an  elegit  upon  the  judgment ;  before  it  was  executed  J.  S. 
bought  a  writ  of  error,  and  afligned  error  in  the  judgment  ;  ad- 
judged, that  a  writ  of  error  wouli  not  lie  for  J.  S.  unlefs  it  be  far 
error  in  fuing  out  execution,  which  was  not  done  in  this  cafe,  for 
before  execution  he  is  not  a  party  grieved,  which  is  the  true  reafon 
why  he  in  reverfion  or  remainder^/ta//  not  have  a  writ  of  error  in  the 
life-time  of  the  tenant  for  life  upon  a  judgment  given  againft  foch 
tenant  for  life,  becaufe  neither  of  them  can  be  a  party  grieved  in 
his  time.  Cro.  E.  289.  pi.  6.  Mich.  34  &  35  Eliz.  B.  R.  Char- 
nock  v.  Sherrington. 
Mo.  687.  61.  If  execution  upon  a  judgment  is  fued  by  elegit,  and  lands  only 

j£-.949-  extended,  and  no  goods  taken  in  execution,  and  after  the  defendant 
IUj/bT  R.  dies,  his  adminiflrator  may  have  a  writ  of  error,  for  he  is  privy  to 
the  s.  C.      the  record,  and  may  in  futuro  have  lofs  by  it*  Cro.  E.  294.  pi.  10. 

Ite  writ*      Jn  Cam' Scacc'  Hii1,  3*  Eliz"    Scro88s  v>  Ld* Mordant- 

well  lay  for  the  adminiftrator,  becaufe  it  might  be  that  the  land  might  be  eri&ed,  and  then  the 
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flataUT  might  rcfort  to  the  good*.'  And  at  the  end  of  the  cafe  in  Cro.  St  St  t  note  added  t» 

the  feme  purpofc. 

62.  In  many  cafes  he  that  has  no  lofs  nor  can  have  lofs  m^y  main- 
tain a  writ  of  error;  as  the  tenant  which  makes  a  feoffment  pending 
the  writ  againji  him  ;  fo  in  trefpafs  againjl  two,  and  execution  of  the 
damages  is  had  againjl  one  only,  and  the  plaintiff  is  fatisfied,  and  he, 
againji  whom  the  execution  was,  died,  yet  the  furvivor  mayfueawrit 
*f  error;  per  Cur.  Cro.  E.  294,  295.  pi.  10.  Hill.  35  Eliz.  B.  R, 
in  cafe  of  Scroggs  v.  Ld.  Mordant \  and  as  to  the  laft  point  cites 
30  E.  3. 

63.  Judgment  in  quare  impedit  was  given  againji  the  incumbent  Bet  Mod* 
and  biihop  defendants.     The  bijbop  pleaded  that  be  claimed  nothing  but  J*f* Tria* 
ess  ordinary.     Error  was  brought  in  the  name  of  the  incumbent  and  \.k.\*- 
bijbop ,  but  the  incumbent  only  ajfigned  the  errors  (without  fummons  the  cafe  of 
and  feverance).    Afterwards  the  incumbent  and  the  bijbop  ajfigned  the  S*8*".*! 

fame  errors,  and  the  defendant  pleaded  in  nullo  eft  erratum.     All  &id  obiter) 
the  Court  held,  the  ajjignment  by  one  only  was  ill,  and  all  the  plea  ttaeif  e 
difcontinued,  and  not  aided  by  the  fecond  affignment  after.     And  J^S** 
afterwards  a  new  writ  of  error  was  brought.    Cro.  J.  92.  pi.  aot  brought 
Jtfich.  3  Jac.  B.  R.    Lancafter  v.  Low.  egainft  a 

.  .    .  biihop  and 

others,  and  judgment  be  againft  them  al],  they  muft  likewife  4U  join  in  a  writ  of  error,  unkfr  It  be 
where  the  biihop  claims  only  as  ordinary. 

64.  An  ajsfe  was  brought  againft  five  for  joo  acres  of  land,  Noy,  u& 
three  of  the  defendants  were  found  not  tenants,  and  acquitted pf  the  dif*  YJuf^A 
feifin $  two  other  were  found  guilty,  quoad  three  acres,  and  for  the  adjudged  te 
refidue  not  guilty ;  but  the  verdi&  was  entered  for  100  acres,  and  **  ""*• 
judgment  given  accordingly.     A  writ  of  error  was  brought,  in, 

which  all  of  th$m  joined ;  adjudged,  that  it  ought  to  have  been   £  r$a  J 
brought  only  by  thofe  two  who  were  found  guilty,  and  the  three  who 
were   acquitted  had  not  any  lofs,  and  therefore  ought  not  to 
have  joined,    Cro.  J.  138.  pi.  15.  Mich.  4  Jac.  B.  Rt  Vaughan 
v.  Lorriman, 

6$.  Trejpafs  againjl  fever al,  they  all  appear  by  attorney,  and  plead 
f ever  al  pleas ;  three  not  guilty,  two  of  which  are  found  guilty  s  the  others 

JHft'Jy  hfrtt  °f  a  flatutg  maae  I2  Car'  2*  that  three  of  them  being 
officers  purfuant  to  toe  direclion  of  the  governor,  &c.  and  according  to 
-the  JlatHte  took  the  goods,  and  that  the  other  defendants,  as  their  fer* 
vantSy  and  by  their  command,  ajjifted  them  in  it.  Upon  a  writ  of 
error  brought,  the  error  ajfigned  is,  that  A.  who  was  fervant,  was 
an  infant,  and  under  age.  It  was  moved  the  infant's  appearance 
by  attorney  is  erroneous  for  all ;  for  it  is  a  joint  judgment,  and 
joint  damages  are  given,  and  cited  the  cafe  of  Oate  v.  Ayletf. 
The  other  fid?  agreed,  that  in  all  cafes  where  an  infant  ought  not 
to  appear  by  attorney,  if  he  doth,  it  is  error.  But  whether  it  is 
error  here,  he  only  a£ting  as  a  fervant,  I  muft  fubmit.  The  rca- 
fon  why  an  infant  cannot  appear  by  attorney  is,  becaufe  he  is 
thought  not  to  be  able  to  make  Known  his  cafe  5  now  he  being 
a  fervant  muft  plead  as  the  others,  and  ftand  or  fall  by  that. 
Per  Holt  Ch.  J.  the  cafe  is  the  fame  whether  he  is  matter  or 
fervant,  for  fhe  fervant  is  equally  liable  to  damages  with  the 

Pp4  matter. 
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marten  Powell  J.  it  is  a  joint  judgment,  aftd  entire  dattagtt 
which  cannot  be  divided.  Per  Cur.  the  judgment  was  reverfed. 
Holt's  Rep.  360.  pi.  5.  Trin.  8  Ann.  Greek  v.  Mew. 
Hob.70.  pi.  66.  In  trefpafs  againft  three  one  pleads  to  iffue  ;  the  plaintiff  has  a 
Uc  in  Cam.  ver&&  aga*nf  b*m  and  judgment ;  the  other  two  demur  ;  a  nolle  pro- 
Scacc.  Par-*  fa ii  is  entered  as  to  them  /  the  three  defendants  cannot  Join  in  a  writ 
ker  v.  Law-  0f  error  J  for  the  two  againft  whom  the  nolle  profequi  is  entered 
™"]TVJf    are  not  damnified.  Jenk.  309.  pi.  87. 

againft  three,  judgment  was  againft  the  plaintiff  at  to  one,  and  at  to  tie  other  mot  for  the  plaintiffs  fhe  twa 
only  without  the  third  may  have  a  writ  of  error,  for  he  for  whom  the  judgment  was  g  Ten  cannot  fay 
that  the  judgment  was  to  his  damage.  Per  Cur.  prater  Twifdcn,  who  held  that  the  writ  ought  to  be 
brought  by  iU.    1  Lev.  »io.  Pafch.  19  Car.  a.  B.  R.  Cannon  v.  Abbot. 

67.  The/on  and  heir  was  outlawed  upon  an  indiclment  for  felony  in 

the  life-time  of  his  father,  who  was  feifed  in  fee,  and  upon  his  death 

the  Jon  entered  and  devifed  it  to  C.  in  fee9  who  conveyed  it  to  B. 

who  brought  a  writ  of  error  to  reverie  the  outlawry  ;  Doderidge 

*        and  Jones  J.  feemed  to  incline  that  it  did  not  lie  for  B.     For  that 

none  can  reftore  the  blood,  but  he  who  is  privy  in  blood  ;  fed  ad- 

jornatur.    Godb.  376.  pi.  465*  Pafch.   3  Car.   B.  R.  Breaker's 

cafe. 

jo:  360.  pi.       68.  The  principal  and  tail  ought  not  to  join  in  a  writ  of  error  to 

Bu<nen*s  p    avoid.the  principal  judgment,  nor  the  judgment  againft  the  bail. 

adjujgtd,   "  Cro.  C.  408.  pi.  1.  Trin.   11  Car.   B.  R.  Bufhell  v.  Yaller. 

and  Teems  to 

be  S.  C— S.  P.  adjudged  Hob.  71.  pi.  85.  Forcft  v.  Sand  land. Cro.  J.  384.  pi.  14.  Mich. 

13  Jac.  B.  R.  Sandelow  v.  Deverton  in  Cam.  Scacc.  S.  P.  held  accordingly.    ■       .     Roll.  Rep.  104, 

p).  9.  Vcrten  v.  Sandelow.  S.  C.  eV  S.  P.  accordingly.-' Cro.  C.  300.  pi.  a.  Lancaftcr  v.  Kej- 

leigh.  Pafch.  9  Car.  B.  R.   held  accordingly.—— — S.  C.  &  S.  P.  refoived  Jo.  »;.  pi.  3. 
Godb'*  440    pi.  507.  S.  C.  held  accordingly.  — ^- Cro.  C.  574,  575.  pi.  17*  Hill.  15  Car.  B.  R. 
Smith  v.  James,  S.  P.  held  accordingly.  ■  Bnlft.  115.  Pafch.  9  Jac.  Hooker  v.  Robin  Ton,  S.  P. 

agreed.  Lev.  137*  Trin.  16  Car.  2.  B.  R.  Athe.ton  v.  Hole.  S.  P.  and  the  writ  wasqualbed. 

■ ,  ,  Writ  of  error  by  principal  and  bail  was  held  ill,  and  that  they  cannot  join,  and  cites  Foreft  t. 
SandUnd,  Hob.  72.  Show.  8.  Pafch.  1  W.  &  M.  Evans  v.  Pettifcr.-  Comb.  108.  S.  C.  bcM 

accordingly. 

69.  JVl?r  can  thofe  returned  in  one  writ  take  advantage  of  any  er- 
ror in  the  proceedings  on  the  other  writ,  becaufe  the  actions  arc 
feveral.  Carth.  201.  cites  Cro.  C.  517.  [pi.  19.  Mich.  14  Car. 
B.  R.]  Angel  v.  Cooper. 

C  5°3  I  7°»  ^  J'  $•  binds  himftlf  and  his  heirs  in  a  bond,  and  thereupon 
judgment  is  obtained  again/}  J.  S.  and  J.  S.  makes  his  will,  and  his 
heir  at  law  executor,  and  dies,  leaving  lands  which  defcend  to  his  heir, 
yet  Yiejball  not  have  a  writ  of  error  as  heir,  for  he  is  not  privy  to 
the  judgment,  and  when  an  extent  is  made  upon  him  it  is  as  ter- 
tenant,  but  after  the  lands  are  taken  in  execution  he  may  have  a 
writ  of  error;  per  Roll  J.  fed  adjornatur.  Sty.  38,  39.  Trin. 
23  Car.  "White  v.  Thomas. 

S.P.byRoll       7 1*  By  Roll  Ch.  J.  if  an  aBion  be  brought  againft  three,  and  one 

ment  riv«f"  °f  t^€m  **  an  wfant*  an(*  ^c7  *H  appear  by  attorney,  and  an  intire 

ed.  Sty.400.*  judgment  is  given  agaitift  them  all,  and  they  all  join  in  writ  of  error 

Booking  ▼.     to  reverfe  this  judgment,  this  writ  is  well  brought;  for  the  judg- 

Sjmoos.       ment  was  erroneous,  becaufe  it  is  an  entire  judgment,  for  as  to 

the  infant  it  cannot  be  good,  and  fo  it  is  naught  to  the  reft,  and 

he  cited  one  Byre's  case,  9  Jac.  in  the  point.  Sty.  406.  Hill.  1654. 

Anon. 

72.  Judgment 
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t  71.  Judgment  was  had  in  debt  upon  a  bond  againft  father  andfin% 
and  afterwards  the  father  alone  brought  a  writ  of  error,  and  the  er- 
ror affigned  was,  that  his  fin  was  under  age  ;  but  becaufe  the  fin 
did  not  join  in  the  error,  the  Court  ordered  the  writ  to  be,  abated. 
3  Mod.  134.  Trin.  3  Jac.  2.  Hacket  v.  Herne. 

73.  There  is  a  difference  where  a  writ  of  error  if  brought  by  the  IJ>'d.  Mart* 
plaintiffs  jfi  the  original  aclion,  and  when  by  the  defendants ;  for  if  two  *****  5  «^ 
plaintiffs  art  barred  by  an  erroneous  judgment,  and  afterwards  bring  dock's  cafe 

a  writ  of  error,  thctreleafe  of  one  Jball  bar  the  other,  becaufe  they  [butitihoold 
arc  both  adors  in  a  perfonal  thing  to  charge  another,  and  it  fhaJJ  ^  ' ^  ^\ 
be  prefumed  a  folly  in  him  to  join  with  another,  who  might  re-  where  the 
leafe  all ;  but  where  the  defendants  bring  a  writ  of  error  it  is  other-  fam?  diver- 
nvife,  for  it  being  brought  to  difcharge  themfelves  of  a  judgment,  p^ curiam! 
the  releafe  of  one  cannot  bar  the  other,  becaufe  they  have  not  a 
joint  intereft,  but  a  joint  burthen,  and  by  law  are  compelled  to 
join  in  errors.     3  Mod.  135.   Trin.    3  Jac.  2.   B.  R.  in  cafe  of 
Hacket  v.  Herne. 

74.  Where  feveral"  writs  of  feu  fa*  iffue  into  feveral  counties, 
againft  feveral  tertenants,  upon  one  and  the  fame  judgment,  in 
fuch  cafe  they  cannot  all  join  in  one  writ  of  error,  for  the  adions 
are  feveral.  Carth.  200.  Mich.  3  W.  &  M.  in  B.  R.  in  cafe  of 
Blake  v.  Gell, 

75.  But  where  a  fcire  facias  iflued  againft  the  tertenants  in  tpe 
fame  county,  and  upon  a  fcire  fecr  returned  againft  feveral,  they 

pleaded  that  J.  S,  is  another  tertenant  and  not  fummoned,  andi 
then  a  fecond  fcire  facias  ijfued  againft  the  faid  J.  S.  who  was  re- 
turned an  infant,  &c.  and  the  parol  demurred  for  infancy,  and  after 
his  full  age  a  refummons.  iflued  againft  all  the  tertenants ;  but  one 
of  the  tertenants  who  was  returned  fummoned  was  dead  before 
the  day  of  the  "return,  and  this  was  affigned  for  error,  and  the 
furviving  tertenants  and  the  heir  of  him  who  was  dead  joined  in  the 
writ  of  error,  and  held  good,  for  the  laft  fcire  facias  is  only  fup» 
plemental  to  the  firft,  and  then  both  make  but  one  action. 
Carth.  200.  Mich.  3  W.  &  M.  in  B.  R.  Blake  v.  Gell. 

76.  Judgment  was  had  againft  the  principal,  and  afterwards  c  Silk.  89. 
upon  a  fcire  facias,  execution  was  awarded  againft  the  bail,  and  one  P1,  II#  *x*r 
of  the  bail  for  the  defendant  in  the  original  action  brought  a  writ  Burr/s.  C. 
of  error  tarn  in  redditione  judicii  quam  in  adjudicatione  executionis  but  S.  P. 
againft  the  bail,  &c.     But  the  writ  was  qua/bed  quoad  all  that  related  does  no\??7 
to  the  judgment  in  the  original  aclion,  and  no  more,  and  was  ruled  to  ]£"'7l  iQ* 
ftand  good  quoad  the  judgment  againft  the  bail  upon  the  fcire  fa-  s.  c.  but 
cias  and  the  bail  (plaintiff  in  error)  proceeded  therein  accordingly.  ™*  S'J/ 
Carth.  447.  Pafch.  10  W.  3.  B.  R.  Burr  v.  Atwood.  369.  pi.$. 

S.  C. and 
adjudged  naught,  and  that  it  (hould  have  been  in  adjudicatione  executionis  recognitionis  praedicla,  be- 
caufe a  recognizance  is  not  fuch  a  judgment  as  might  or  would  be  intended  on  the  face  of  the  *  writ  of 
error.— —7  Mod\  3.  S.  C.  and  fame  exception  taken  by  Raymond  at  the  end  of  the  cafe,  fol.  8. 
and  the  Court  were  of  opinion  to  quaih  the  writ  of  error  for  this  exception.  Ld.  Raym.  Rep.  553. 
S.  C.  and  the  writ  of  error  was  quaihed  for  the  fame  reafon.  Ibid.  328.  S.  C.  ilated  as  in  Carth* 

and  rated  accordingly. 

*  C  S04  ] 

77.  Error  upon  a  judgment  in  C.  B.  in  an  aclion  againft  two,  and 
one  of  the  defendants  was  outlawed;  and  exception  was  taken  to  the 

.   .  writ 
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/writ  of  error,  becaufe  it  mentioned  the  writ  to  be  brought  againft  oa^ 
only ;  but  it  was  held  good,  bccaufe  the  writ  as  to  the  other  was 
determined  by  the  outlawry  ,  ex  relatione  m'ri  Jacob.  Ld.  Raym. 
Hep.  691.  Trin.  13  W.  3.  Oliver  v.  Hunning. 

78.  If  an  appeal  of  murder  be  brought  againft  three  perfons,  they 

may  all  join  in  a  writ  of  error,  for  it  is  ad  damnum  ipforum  refpeERve% 

and  yet  the  attaint  of  one  is  not  the  attaint  of  the  other  two  ;  per 

Holt  Ch.  J.  Holt,  277.  pi.  22.  Hill.  4  Ann.  in  cafe  of  Bradell  t. 

Sawbridge. 

Ibid,  fayt  79.  The  plaintiff  obtained  judgment  againft  two  defendants  in  an 

that  the  like  a£fcion  of  deh%  and  one  of  them  brought  a  writ  of  error,  when  it 

wt  *  Eton  in  Should  be  brought  by  both,  and  then  he  who  would  not  projeeute 

Hill,  term,    ought  to  be  fummoned  and  fevered,  which  not  being  done,  this  wa* 

•Geo.B.R.  fold  xo  be  a  fault  not  amendable,  and  thereupon  the  writ  of  erro* 

cfB^ww      was  quaflied.  8  Mod.  305.  Mick   11  Geo.  Cowper  v.  Ginger. 

v.  Turner* 

(L)     dgainft  whom  it  lies. 

Br.  Error,     £i.  jT  does  not  He  againft  any  but  againft  htm  who  is  party  or 

£ c'—  (^  t0  tie  jirjl  judgment-  9  H.  6.  46.  b.  Curia.] 

Or  hit  heir,       [2.  It  does  not  lie  againft  any  who  is  not  party  or  pri?y,  though 

teheter-      he  be  tenant  of  the  land*  9  H.  6. 46.  b.  Curia.] 

tenant  or 

hoc.    For  nontenure  is  no  plea  in  writ  of  error.    Br.  Error,  pi.  131.  ekes  43  AM.  *a.     Per  F»J- 

thorp.— — It  Is  agreed  that  writ  of  error  does  not  lie  but  againft  pcrt'm  §r  prru'usy  int.  the  party  or 

his  heir,  be  he  tertenant  or  not,  and  if  another  be  tertenant  fare  facias  gull  iffue  againft  bias,  lor 

otherwise  aflife  lies  for  bin  if  he  be  ouftcd.    fir.  Error,  pi.  9.  cites  9  H.  6.  46* 

» 

Br.  Error,  [3.  The  writ  lies  againft  him  who  is  party  or  privy  to  the 

pi.  9.  citea    judgment,  though  he  hath  nothing  in  the  land.    9  H.  6.  46.  b. 

Br.  Error,      Curia.] 

pi.  131. 

citea  41  Aff.  ia.  Pet  Fultborp. 

|fc.  Error,         [4.  If  g  man  recovers  and  dies  without  heir,  quaere  againft  whom 
$.'  V.  atd*   ***  writ  of  error  fllal1  bc  brought-  9  H-  6-  49-  *>•  Quaere,  j 

fcy«f  quaere,  what  remedy  in  fuch  cafe  ? 

$.  Writ  of  error  lies  well  againft  him  who  was  tenant  at  the  time 

of  the  judgment  given,  notwithstanding  that  he  is  not  his  tenant  at 

the  time  of  the  writ  of  err6r  acquired ;  contra  of  attaint ;  for  this 

{hall  be  againft  the  tenant  of  the  franktenement,  &c.   Br.  Error! 

pi.  109.  cites6  AfT.  6. 

Br.  Non-  £#  ft  rtCovered,  and  had  iffue  Ifabel  and  died,  and  Jhe  took  baron 

sTcltcIsX.  and  had  iffue  ST.  and  died,  and  writ  of  error  was  brought  againft  the 

tenant  by  the  curtefy  and  the  heir,  and  admitted,  and  yet  per  Can* 

difli,  the  ufage  has  been  to  bring  the  writ  of  error  againft  the 

party  to  the  record  or  his  heir,  and  when  the  judgment  is  reverfed 

[  505  ]    to  bring  fcire  facias  againft  the  tertenant,  if  he  can  lay  any  thing 

why  the  plaintiff  fhould  not  have  execution,  quod  nota,  Br.  Error* 

pi.  27.  cites  47  E.  3.  7, 

1%  7.  Where 


tiEttor*  £05. 

7.  Where  error  is  Tucd  in  parliament  of  a  judgment  given  in  Br.  Erm, 
A  R.  or  if  error  be  fued  in  B.  R.  upon  a  fine  levied  in  C.  B.  the  Ji^I37K 
tranfeript  (hall  go,  and  fhall  be  certified,  and  not  the  record  it*  7,  19,  ao, 
felf.  Br.  Record,  pi.  48.  cites  2H.  7.  19.  S,  C, 

8.  If  an  erroneous  judgment  is  given  for  the  queen  in  a  writ  of  it** 
trufion,  the  party  (hall  have  a  writ  of  error  againft  the  queen  with-* 
out  any  petition;  per  Coke,  Arg.  2  Le.  194.  Hill.  29  Eliz.  in 
Hurlfton's  cafe. 

9.  Many  outlawries  have  been  reverfed  for  error  without  any  pe- 
tition, and  yet  in  fuch  cafe  the  queen  has  an  immediate  intereft  ,•  per 
"Wray.   2  Le.  194.  Hill.  29  Eliz. 

10.  Error  does  not  lie  againft  the  queen  upon  a  petition,  w£fr*  a  **•  '94* 
^/^  jf  immediate  party  to  the  recovery  ;  but  otherwise  where  flie  is  hjh^JJJ 

party  only  as  for  conformity,  as  in  an  a&ion  upon  the  ftatute,  or  Eli*.  B.  E, 
in  a  popular  a&ion  j  per  Curiam.   Noy,  56.  Anon.  HurifWt 

cafe.  Same 
cases  cited,  and  feems  to  be  S.  C.  of  Glazizi  v.  Hudlxston,  and  the  cafe  was,  that  judgment 
wi  given  for  the  queen  ir  a  fci.  fa.  to  reverfe  the  patent  of  the  conftableihip  of  the  caftle  of  Chefter* 
Bat  Clench  (aid,  that  there  needs  no  petition,  becaufe  both  patentees  claim  from  the  queen,  and  whether 
there  be  error  or  not  the  queen  it  not  prejudiced. 

11.  Adjudged,  that  a  writ  of  error  lies  agalnfl  the  ling  without 
petition,  though  anciently  the  courfe  was  by  petition,  and  was  a 
aecency,  but  fince  the  year  1640,  writs  of  error  have  been  ex  of- 
ficio. 1  Salk.  264.  pL  7.  Fafch.  1 1  W.  3.  B.  R.  Anon. 


(M)     At  what  Tinu  it  may  be  brought. 
[Before  Writ  of  Enquiry.     PL  2,  3.  9,  10,  11.  14.] 


£  I.     A  WRIT  of  error  bearing  date  before  the  judgment  given  is  Br*  Error, 
"  not  good,  for  it  lies  not  before  the  judgment  given,  for  ^h^**? 
the  writ  is,   fi  judicium  redditum  fit,  &c.    22  H.  6.  7.  contra  s.  p.  but  * 

in  B.  R.  5  E.  6.  Mo.  461.  pi.  647.  Hill.  39  Eliz.  it  a  not*  that  a  writ  of  error  was  delivered 

inftanter  when  the  judgment  was  given,  but  held  not  good,  beciufe  it  was  procured  before  the  judgment 
given.  Mar.  140.  pi.  112.  Mich.  17  Car.  in  cafe  of  Dale  v.  Wortmye,  the  Court  agreed 

that  a  w  it  of  error  bearing  tefte  before  judgment  is  good,  as  Is  the  book  of  1  £.  5.  4.  becaufe  there 
the  foundation  ftands  good,  and  it  is  the  ufual  courfe  of  practice  for  preventing  and  fuperfeding  execu- 
tion—Vent. 255.  Hill.  2.5  Se  26  Car.  2.  B.  R.  the  Court  held  that  a  writ  of  error  bearing  tefte  be- 
fore the  judgment  given  is  good  to  remove  the  record,  fo  as  judgment  be  given  before  the  return  of  it* 
—Mod.  1 12.  pi.  o*  S.  P.  by  Hale  Ch.  J.  and  feems  to  be  S.  C. 

*  Noy,  54.  cites  S.  C.  but  there  it  was  faid  by  the  Court,  in  the  cafe  of  Jennings  v.  Bkagge, 
that  a  writ  of  error  bearing  tefte  before  the  judgment  is  entered  of  record  is  void,  although  the  judge* 
have  pronounced  the  judgments,  quod  intretur  judicium. 

Writ  of  nifi  prius  was  returnable  o£ab.  Hillarii,  at  which  .day  it  was  returned,  and  at  the  firft  day 
thereof  the  plaintiff  had  judgment  to  recover,  the  defendant  brought  writ  of  error,  bearing  date  the  third 
day  of  the [aid  return,  and  before  the  fourth  day,  vi*.  mefne  between  the  firft  day  and  t be  fourth  day, 
and  because  judgment  was  given  the  firft  day,  and  fo  it  is  after  judgment  as  it  ought  to  be,  therefore 
well  j  per  Cur.     Br.  Error,  pi.  17.  cites  34  H.  6.  27.— —Br.  Jours,  pi.  10.  cites  S.  C. 

[2.  In  an  aflife  of  darrein  preferment  if  the  parties  demur  upon  the 
title,  and  it  is  adjudged  for  the  plaintiff,  and  that  hejhall  have  a  writ    L  5°6  J 
So  the  bijhop)  a  writ  of  error  lies  upon  this  judgment  before  the  da- 
mages 


»5°6 


Crroc 


mages  inquired  of,  becaufe  there  were  no  damages  at  the  common 
law,  and  then  the  writ  would  be  prefeittly,  and  the  addition  of  da- 
mages given  by  the  ftatute  to  be  inquired  of  to  the  fheriff,  (hall 
not  (lay  the  writ  of  error,  and  if  it  be  affirmed,  it  may  be  in- 
quired of  the  damages  where  it  is  affirmed.  17  E.  3.  5.  19.  21. 
adjudged  33.] 

[3.  So  if  a  man  recovers  by  default  in  a  writ  of  coujinage  or  aiel9 
a  writ  of  error  lies  upon  this  before  the  damages  are  inquired  of, 
becaufe  the  damages  are  but  an  addition  to  the  common  law  given 
Fol.  750/  by  the  ftatute  (*),  and  fo  the  judgment  for  the  principal  continues 
'-  ~*~  -'  as  it  was  at  common  law.   17  E.  3.  ai.  33.] 
Br.  Error,  [4.  No  writ  of  error  lies  upon  a  judgment  to  account  before  the  loft 

]?"  c'  qtC'  jud&men*>  becaufe  the  plea  is  not  ended  till  he  hath  accounted. 
PcrStoufj  21  E.  3.  9.  adjudged.  Co.  n.  f  Metcalfe,  38.  adjudged.  Vide 
*nd  Brook  No^s  Reports,  68.  two  executors  have  judgment  againft  B.  quod 
in  *coant     comPutet  *e  wr^  ^aU  not  a^atc  ty  the  death  of  one  of  the  exe- 

thcrc  are  2      CUtOrS.] 
judgments, 

and  writ  of  error  is  quod  fi  judicium  redd'ttunjtt  tunc,  &c.  for  writ  of  error  does  not  We  before  judgment. 
Cro.  £•  636.  in  pi.  32.  cites  S.  C.  &  S.  P.  For  the  plaintiff  might  be  nonfuited  before  the 
frcond  judgment,  as  1  H.  7.  1.  is;  and  that  fo  it  was  adjudged  in  11  Eiiz.  Harding  t.  Viki. 
And  fo  7  K.  2.  in  formedon  where  the  tenant  was  ouftcd  of  aid,  error  lies  not  till  the  judgment  of  the 
principal.— Le.  194.  in  pi.  277.  cites 21  E.  3.  9. 

•f*  Cro.  J.  356.  pi.  14.  Metcalf  v.  Wood.  S.  C.  refolyed.  D.  291*  b.  Marg.  pi.  68* 

cites  40  Elis.  B.  R.     Bill  v.  Matthews.  S.  P. 

Award  q-md       [5.  So  no  writ  of  error  lies  upon  an  award  before  the  original  be 

computet!.    determtnedt    1?E.  3.  21.1 

but  barely  as  *         *  J  . 

an  award,  as  award  that  aftfe  fliall  be  taken,  award  in  waftc,  writ  to  inquire  of  wafte,  oftsefpafs,  &c 

Writ  of  inquiry  of  damages  in  pirtitionc  facienda,  award  quod  partitio  fiat,  in  writ  of  admeasurement, 

award  quod  admenfuratio  Mat,  award  that  one  fhnli  be  ouftcd  of  aid,  and  fuch  like,  are  only  awards  of 

the  court,  and  are  but  interlocutory,  and  not  definitive,  whereof  no  writ  of  error  lies  till  the  Uft  judg-  * 

ment  is  given.     Per  Cur.     1 1  Rep.  40.  a.  Mich.  12  Jac.  in  Metcalf 's  cafe.  In  accompc  no  ex- 

rot  lies  before  the  fecond  judgrnenu     Palm.  2.  cites  21  £•  3.  9.  Award. 

[6.  As  it  does  not  He  *upon  an  award  of  a  capias,  fummonsy  or 
refummons  before  the  original  determined.    1 7  E.  3.  2 1 .] 
X  Cro.  E.  [7.  In  a  writ  of  partition,  if  the  judgment  be  given  quod  partitio 

and  6Pi  3*  fi***  an(*  thereupon  a  writ  is  directed  to  the  flierifF  to  make  a  par- 
46.  the'  "  tition  before  it  is  executed  and  returned,  no  writ  of  error  lies  upon 
Count  tss  the  firft  judgment  for  that  before  the  lafl  judgment,  which  ought  to 
v'c^vV  be  quod  partitio  praed'  foret  firma,  and  ftabilis  in  perpetuum  the 
Id.  Berk  plaintiff  may  be  nonfuit,  or  he  may,  upon  the  return  of  the  flie- 
J-zy,  s-  c«  riff,  iuggeft  to  the  Court  that  the  partition  is  not  equal,  and  fo 
Cur.  tnat0t  'have  a  new  partition,  and  alfo  he  may  releafe  before  the  laft  judg- 
tm  the  fe-  ment.  Mich.  40,  41  El.  B.  R.  between  the  \  Lord  Barklt  and 
cond  judg.  THE  Countess  of  Warwick  adjudged.  M.  10  Ja.  B.  20.  be- 
qlwd  pirtu'  tween  ||  Ballad  and  Rawlins,  per  Curiam,  P.  13  Car.  B.  R. 
tioftabiiisfn  between  Williams  and  Watkins  adjudged,  and  fuch  writ 
the  record  is  ^^^  being  brought  upon  the  firft  judgment  given  in  Cardigan.] 

the  judgment  perfect,  and  therefore  the  record  thould  not  b«  removed.— Mo. '64 3.  pi.  8S8.  S.  C. 

but  iw  judgment Noy,  71.  S.  C.  held  accordingly;  and  this  is  not  like  other  leal  a&iasf, 

where  error  lies  before  the  habere  facias  feifinam  be  returned  \  for  that  is  a  final  judgment,  and  ao  oixr 
to  be  given  5  befidrs,  thcr?  needs  no  return  or  an  habere  facias  feifinam  {  for  the  party  that  recovers. 


execute  his  judgment  by  his  entry,  ana  cites  D.  67.  a.  Roll.  Rep.  8$.  Mich.  12  Jac.  B.  R. 

Coke  Lh.  J.  Uid,  tnat  in  the  Countcfs  of  Warwick's  cafe  of 


partition  there  was  Hot  any  itibluri-Hi, 
xx  bat 
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fat  that  it  teems  in  fucb  cafe  before  the  fecond  judgment  no  writ  of  error  lies*  quod  fait  concefium, 
pet  Doderidge,  but  Croolce  and  Houghton  doubted  of  it.  *■  S.  C.  cited  by  Dodcridge,  as  ruled  to  be 
frroaghttoo  foon  before  the  fecond  judgment.  2  Bulil.  104.— —S.  C.  cited  2  Roll.  Rep*  lie.  as 
held  accordingly. 

*  ||  Cro  J.  324.  pi.  4.  Rawlins  t.  Barrat,  S.  C.  &  S.  P.  refolved.— %  Bulft.  104*  S.  C.  &  S.  P. 
agreed.— -2  Bui  ft.  19  Arg.  S.  P. 

{8.  A  writ  of  error  lies  in  Camera  Scacearii  after  an  award  of  the  See  tit.  Ex- 
*  court  of  the  Kings-bench  for  judgment,  and  the  roll  ftgned  firjudg-  /w"0?' 
ment  by  the  clerk  before  any  judgment  entered;  for  otherwife  the  plain-  s.  c.        * 
tifF  in  the  writ  of  error  fliould  be  at  great  prejudice,  for  the  ufe  Sce  fuPra 
of  the  Court  is  not  to  enter  the  judgment  till  the  vacation  after,  £„"„*  °£ 
but  to  award  execution  prefentJy  after  the  figning  the  roll  for  Bragg,  in** 
judgment,  and  before  entry  thereof;  and  fo  if  the  writ  of  error  thenoto, 
{hall  not  be  allowed  after  figning,  and  before  the  entry,  the  plain-  pl"  u 
tiffin  the  writ  of  error  fliould  not  have  any  benefit  of  the  fuper- 
fedeas  of  the  execution,  which  is  incident  in  the  writ  of  error. 
Mich.  15  Jac  B.  R.  between  Smith  and  Bowles,  by  all  the 
clerks^  that  this  is  the  common  courfe,   and  per  Curiam  ad- 
judged.] 

[9.  If  a  woman  recovers  in  a  writ  of  dower ,  a  writ  of  error  lies  Mar.  89. 
before  the  writ  of  inquiry  of  damages  awarded,  and  before  the  third  |l"  ***• 
part  aligned  by  metes  and  bounds ;  for  the  judgment  is  perfeft  as  to  f0ivc^  ^ 
the  realty,  and  the  damages  given  by  the  ftatute  by  way  of  ad-  the  error 
dition.    P.  1 7  Can  B.  between  Steward  and  Steward,  per  rMTJu 
Curiam  adjudged,  and  the  inquiry  of  the  damages,  after  the  writ  JTsfown!, 
of  error  brought,  quafhed.J  i*7*  Hill. 

1 3 Jac.  Gle- 
fold  y.  Carr,  S.  P.  per  tot.  Car.  held  thatlt  would  not  lie;  for  the  judgment  Is  not  perfedfc  till  the 
▼aloe  be  inquired  of. 

[10.  In  an  ejecJionefrnue,  if  the  plaintiff  recovers  per  nihil  dicit,  N°y>  95* 
in  which  judgment  is  given  that  the  plaintiff  flmll  recover  his  term,  J^JJ  v* 
and  a  writ  awarded  to  inquire  of  the  damages,  a  writ  of  error  lies  s.  C.  rc- 
upon  this  judgment  before  the  return  of  the  writ  of  damages,  and  foived..-— . 
judgment  thereupon,  for  the  judgment  is  perfeft  ?s  to  the  recovery  Terry  ▼*" 
of  the  term  before  by  the  firft  judgment,  and  the  plaintiff  may  Newton, 
prefently  have  execution  for  the  poffeflion,  and  perhaps  he  will  s-  c:  ac- 
ncver  have  judgment  for  the  damages,   and  fo  the  defendant  co  ,n*y- 
fliould  be  oufted  of  the  pofieflion  without  remedy.     Tr.  3  Car. 
B.  R.  between  Newton  and  Terry.     Intratur  Mich.    2  Car. 
Rot.  .110.  per  Curiam,  in  a  writ  of  error  judgment  reverfed. 
Nota,  Mr.  Hoddefdon  the  fecondary  de  B.  R.  fa  id  to  me,  that 
this  is  now  agreed  by  both  Courts,  fcilicet,  the  Common-pleas 
and  KingVbench.] 

[11.  &?  if  a  man  recovers  in  a  quare  impedit  upon  a  demurrer,  S.  P.  by 
the  defendant  may  have  a  writ  of  error  before  the  writ  of  inquiry  Bank«  chm 
of  damages  (#)  returned,  for  fuch  writ  may  be  awarded  out  of  J~     *~   - 
the  KingVbench  if  the  judgment  be  affirmed  there.     Note,  this  .    °  *7SI*« 
was  the  Lord  Arundel's  case  against  Edmonds,  about  15  Car.  j.  Mar.  89. 
admitted,  and  fo  is  the  conftant  practice  of  the  Court,  for  no  in  p1*  x4a- 
damages  were  given  at  the  common  law,  but  given  by  the  fta-  £^£  * 1T 
tsute.    Contra  Noy*s  Reports,  66.  the  Bishop  of  Gloucester 

AND  VELE.] 

[12.  If 


tot 


tettot 


Fitsh.  Er-  [12.  If  an  execution  upon  a  jtatute-merchant  he  awarded  wriefe*  a 

d£*S  C.#  frangjw  is  feifed  of  the  land  bv  feoffment  of  the  conufor,  ycfe  Ae  fraU 

D.  1.1I.  *w*  have  a  writ  of  error  of  the  execution  before  he  is  oufled  by  the 

pi.  5.  dtes  execution,   18  E.  25.  becaufe  he  is  not  privy  to  the  record  before 

SeeCf kT»L  t^8'  nor  ^c^orc  ^e  rcrurn  OI"  execution,  and  after  the  bufter  of 
17.  s.  c."  him  by  force  of  the  writ  by  die  fheriff.  Dubitatur,  18  E.  3.  25.] 
£  508]  [13.  If  a  man  recovers  in  a pracipe  quod  reddat  againft  me,  I 
may  have  a  writ  of  error  befirt  execution  is  fued.  18  E.  3.  26* 
17  AIT.  .24.] 
9  NoT>  35-  [14,  If  a  man  recovers  in  in  eje&Une  firm*  by  confeffion,  nihil 
Newton*  ^*"7,  nonfum  informatus>  or  demurrer >  a  writ  of  error  ties  before  the 
ft.  c.  re.  damages  taxed  by  writ  of  inquiry.  I  had  the  precedents  of  Mafter 
folved.j —  Hoddefdon,  fecondary  de  B.  R.  Paich.  13  EI.  B.  R.  Rot.  52* 
Ten*""  between  Taverner  and  Fawcet.  Error  brought  upon  a  judg* 
ttewton,  ment  in  Banco,  and  a  writ  of  inquiry  awarded  in  B.  R.  The 
St  £•«-  Hkc  between  Bach  and  Errington,  P.  13  El.  B*  R,  Rot.  51. 
~whercan  ^r-  35  £*•  B.  R.  Rot.  696.  Wimark's  case ;  and  fame  cafe 
aifife  or  an  Co.  5.  Wimark's  case,  74.  where  judgment  upon  demurrer  in 
*}*&****  B.  R.  and  before  the  return  of  the  writ  of  inquiry  error  was 
whercfhe  brought  in  Camera  Scaccarii,  and  there  affirmed  and  remanded, 
land  is  the  P.  44  El.  Rot.  438.  B.  R.  between  Howse  and  Latton.  Er« 
fr  ud^e  ror  brought  in  Camera  Scaccarii  before  damages  afTened,  and  this 
beJgWenfor  affirmed,  Mich.  25,  26  El.  B.  R.  Error  brought  after  judg- 
lt%  although  ment,  and  before  damages  aflefled,  and  this  reveried  for  error  in 

toT^co"0  fa£k>  Tr*  3  Car*  betweetl  *  Newton  and  Terr*k,  per  Curiam, 

vered,  yet"  in  a  writ  of  error.     New  Entries,  191.  between  Dun  and  Lawe* 

before  a  J$ut  vide,  this  is  there  but  an  award.  Hill.  1649.  between  Broad 

SrVfor*"  AND  Barnet  adjudged  in  a  writ  of  error  upon. a  judgment  by 

Siem  error  nihil  dicit  in  Banco.   Intratur,  Tn  1649.  Rot.  1535O 

lies j  be. 

caufe  the  damages  are  butacceflbry ;  Arg.  Cro.  E.  636.  in  ph  3*.  For  the  judgment  ia,  quod 

tfuerens  recuperet  terminum,  and  upon  this  judgment  the  plaintiff  may  have  an  habere  facias  patifcf- 
fionem,  and  i Terror  would  not  lie  on  this  judgment,  the  plaintiff  after  he  had  got  pd&ffion  upon  aneav 
roneous  judgment  would  never  Cue  a  writ  of  inquiry,  and  fo  the  defendant  would  be  without  remedy. 
bat.  211.  Pafch.  3  Car.  Smith  ▼.  Amys.  ■  S.  P    by  Roll.  Ch.  J.  Sty.  2S3.  Trio.  1651,1* 

cafe  of  Giles  ▼.  Timberiey.— ~S.  P.  adjudged,  there  bring  no  return  of  damages,  nor  a  capiatnr,  the 
commonwealth  may  by  this  means  be  cozened  of  the  fine,  and  the  defendant  barred  from  bringing  a 
writ  of  error.     Sty.  346.  Mich.  1652,  Acton  t.  Ayrcs.  If  error  be  brought  in  ejedmtaf  be- 

fore the  laft  judgment  on  the  writ  of  inquiry,  and  no  capiatnr  entered,  it  is  error  \  per  Twifden,  and  at) 
he  faid  it  had  been  often  ruled.     Keb.  327.  pi.  59.  Trio.  14  Car.  2.  B.  R.  Oliver  v.  Hardwick. 

[15.  But  in  an  eje&ione  firorc,  if  judgment  be  given,  ideo  co*fi» 
deratum  eft  quod  querens  poffejjionem  fuam  termini  adhuc  venturi  de  te- 
nement prad*  recuperare  debeat,  no  writ  of  error  lies  before  da- 
mages taxed,  becaufe  there  is  but  an  award ;  but  otherwife  it  had 
been  if  it  had  been  recuperet.  M.  5  Ja«  B.  R.  Rot.  269*  be-* 
tween  Lane  and  Alexander,  per  Curiam,  in  a  writ  of  error  in 
Camera  Scaccarii  upon  a  judgment  in  B.  R.  and  the  record  re- 
manded in  B.  R.  accordingly  for  the  caufe  aforefaid. J 
A  writ  of  fig.  If  a  man  recovers  in  a  quare  impedky  and  after  brings 


Kwred'to^-  ******  °f  ^uare  non  admifi*  againft  the  bifhop,  a  writ  of  error  may  be 
the  fame  after  brought  upon  the  judgment  in  the  quare  impedk,  and  the  record 
court  before  fhall  be  removed,  though  the  other  writ  of  quare  non  admifit  be  not 
feUfa,     yet  difcujfed.    Dubitatur,  26  E.  3.  75.] 

was  awarded  to  admit  the  clerk 5  per  tot.  Cur.  the  writ  of  fcrror  ought  to  be  allowed.  Godb*  430. 
pL  505.  Trin.  5  Car.  B.  R.    The  Earl  of  Pembroke  v.  Boftock. 

[17.  If 
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♦ 
[17.  If  a  mart  recover j  damages,  and  after  a  year  fues  a  fcirefa* 

tias  of  the  damages,  a  writ  of  error  lies  after  of  tie  judgment,  and 

the  record  (hall  be  removed.  26  JJ.  3.  75.]  *  [  r0o  j 

£18.  If  an  infant  fujfers  a  eornmon  recovery  by  guardian,  in  which  010,0.307. 


be  is  tetiant  to  the  precipe,  ztfull  age  he  may  hare  a  writ  of  error  as  £•  *•  £he 

;or  error  that  he  was  within  age  at  the  portT.MUdl 
time  of  the  recovery  fufrered;  for  if  he  had  brought  *  this  writ  with-  may,  s.  C. 


well  as  within,  and  aflign  for 


in  age,  it  ifaould  not  have  been  tried  by  infpe&ion.   P.  9  Car.  J?ut  s'  p# 

B.  R.  between  the  Earl  of  Newport  and  the  Duke  of  Buck-  p£| not  *** 

sngham,  per  Curiam  refolved,  and  not  fuffered  to  be  argued  at  Jo*  3**«  pi* 

the  bar,  where  the  queftion  in  law  was,  whether  he  could  avoid  4^sjC*but 

tic  recovery  by  writ  of  (f)  error  which  was  fuffered  by  guardians  frii.  7sat 

when  he  was  within  age  ?  and  it  was  adjudged  quod  non. J  *  ^»  — 1 

S.  P.  doce 
toot  appear,— a  Saund.  94.  Pafch.  i»  Car.  a.  Hciketh  ▼.  Lee,  S.  P.  in  error  to  reverfe  a  judgment 
in  a  common  recovery  in  the  county  palatine  of  Lancaster,  notwithstanding  exceptions  taken  to  the  aft 
mittancc  and  appearance  of  him  bv  guardian,  the  fame  were  over-ruled,  end  the  judgment  affirmed  by 
the  whole  Court.  Mod.  48.  pL  {04.  S«  C.  adjornatur.    — *— .If  infant  comes  in  and  dif- 

fers a  common  recovery,  this  ifcall  not  be  remfed  for  error,  per  Cur.  Sid.  321.  Hill,  it  &  19  Car*  2. 
B.  R.  cites  Li,  Newport's  cafe.  —  And  in  the  principal  cafe  there  of  Raby  v.  Robinson,  the  Court 
on  conference  with  the  other  judges  held,  that  where  an  infant  comes  in  as  vouchee  in  perfon,  and  fuf- 
fers  a  common  recovery,  a  writ  of  error  does  not  lie  after  full  age  j  but  if  he  appears  by  attorney  and 
f offers  a  common  recovery,  this  may  be  reverfed  for  error  after  his  full  age,  becaufe  it  mall  be  tried  per 
pais,  whether  the  warrant  of  attorney  was  made  when  he  was  an  infant,  &c.  and  this  is  thereafon  that 
judgments  fo  obtained  againft  infants  may  be  reverfed  after  their  full  age,  vis.  becaufe  the  trial  is  not 
by  infpeclion  but  pet  pais,  and  cites  Cro.  E.  569*  Mo.  460.  Co.  Litt.  380.  b.  and  F.  N.  B.  104* 
(K.).  Lev.  142.  Reby  v.  Robinson,  S.  C.  the  parties  agreed  before  judgment  given,  but 

the  opinion  of  the  judges  was  fakl  to  be,  that  error  lay  not  after  his  lull  age.  See  tit  Trial  (C),  per 
totum* 

19*  In  account,  writ  of  error  came  after  judgment  given  that  the  Writ  of  er- 
defendant  Jhould  account \  and  after  capias  ad  computandum  was  award-  rot  "nnot 
ed,  and  before  that  he  had  accounted  in  fad,  and  therefore  per  Cur.  cution,  be. 
this  fhall  not  be  fent  till  he  has  accounted;  for  the  plea  is  not  caufejudg- 
ended  before  he  has  accounted  in  fa&.    Br.  Accompt,  pi.  39*  !^J2?0W 

Cites  21  E.  3.  9.  when  he  was 

adjudged  to 
account,  and  all  times  after  he  fhall  be  adjudged  in  ward,  and  he  who  is  in  ward  cannot  be  taken  ont 
by  writ  of  error.     Br.  Accompt.  pi.  45.  cites  21  H.  6.  26. 

20.  9  U.  2.  cap.  3.  /  1.  If  tenant  for  term  of  life,  tenant  in 
dower,  tenant  by  the  curtefy,  or  tenant  in  tail  after  pofftbility  be  im- 
pleaded, and  plead  to  inquejf,  and  lofe  by  the  oath  of  twelve,  or  lofe  by 
default,  or  in  other  manner,  he  to  whom  the  reverfion  pertains  at  the 
time  of  fuch  judgment  given,  his  heirs  and  fuccejfors  fhall  have  an  at* 
taint,  and  alfo  a  writ  of  error,  as  well  in  the  life  of  fuch  tenants  as 
after  their  death* 

21.  If  a  quare  impedit  is  brought  againjl  two,  and  one  pleads  to  Fjtah.  Er- 
ijfue,  and  the  other  confejfes  the  aclion,  upon  which  judgment  is  *?r»  P1,  **• 
given,  he  fhall  not  have  a  writ  of  error  till  the  matter  is  determined  as  gn&  pn"fot" 
to  the  other,  for  the  writ  of  error  mult  rehearfe  all  that  are  parties  cited  it  aa 
to  the  original,  and  then  the  writ  fays,  fi  judicium  inde  redditum  fit  J*1*1*  *?• 
tunc  recordum  ilium  habeatis,  and  as  to  one  judgment  is  not  Ldfcom- 
given,  and  if  the  record  fhould  be  removed  before  the  intire  mat-  wall's  cafe, 
ter  is  determined,  there  would  be  a  failure  of  right  j  per  Curiam,  !^£"  £"*" 

II  Rep.  brought  a- 
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gamft  two,  t  r  Rcp.  39.  a#  b.  in  MetcalPs  cafe,  cites  34  H.  6. 41.  arinHum- 
S^TanT   frcy  Bohun's  cafe. 

pleated,  and  was  attainted,  and  judgment  given  againft  the  other,  that  he  could  not  have  writ  of  error 
till  the  matter  wa»  determined  againft  the  other,  ^c— Br.  Error,  pi.  15.  citea  S.  C.  and  Prifot 
cited  it  aa  lately  adjudged  in  Ld.  Cromwell's  cafe* 

22.  Writ  of  error  was  difcontinuedi  and  the  plaintiff  after  the  re- 
cord moved  into  B.  R.  brought  another  writ  of  error  there,  quod  coram 
vobis  refidetj  quod  nota.  Br.  Error,  pi.  140.  cites  2H.  7.  12. 

23.  Information  was  made  in  the  Exchequer  againft  the  merchants 
of  the  Still-yard  for  divers  merchandifes  flipped  not  cuftomea\  and 
judgment  given  againft  them,  upon  which  they  fued  writ  of  error  9 
which  was  dif continued  for  the  not  coming  of  the  Chancellor  and  Treo- 

furery  to  whom  it  was  directed  fecundum  formam  ftatuti,  by 
I  510  J    w^c^  they  fue<*  t0  have  another  writ  of  error >  which  was  difcon* 
tinned  in  the  fame  manner,  and  they  fued  the  thirds  and  then  the 
King's  Attorney  prayed  execution,  and' could  not  have  it*  for 
«;  the  writ  of  error  is  a  fuperfedeas  in  itfelf,  and  the  party  cannot 

compel  the  judges  to  come,  and  a  man  who  is  nonfuited  in  writ  of 
error  may  have  another  writ  of  error,  but  not  with  fuperfedeas  as 
the  firft  writ  was ;  for  this  is  his  own  default ;  contra  here  by  the 
notepmingof  thejuftices.  Br.Error,  pi.  147.  cites  6  H.  7. 15,  16. 

24.  So  of  demife  of  the  king,  or  death  of  the  party,  or  by  ad- 
journment of  the  county,  in  thofe  cafes  the  party  {hall  have  fuperfe- 
deas upon  the  fecond  writ  of  error.     Ibid. 

25.  An  exigent  being  awarded  in  an  appeal,  a  writ  of  error  was 
brought  immediately ;  for  he  by  the  exigent  awarded,  in  cafe  of  fe- 
lony, forfeited  all  his  goods  immediately  5  wherefore  for  as  much 
as  he  was  at  prefent  lofs  and  prejudice  he  might  have  a  writ  of  er- 
ror prefentlyj  cited  by  Coke,  Cro.J.  357.  in  cafe  of  Met  calf  v. 
Wood,  as  a  cafe  he  had  feen  a  precedent  of  8  H.  8. 

26.  If  in  a  formedon  the  tenant  has  judgment  for  part,  no  writ  of 
error  lies  until  the  intire  matter  in  demand  is  determined  ;  for  the 
judgment  is,  fi  judicium  inde  redditum  fit,  which  wotd  inde  goes 
to  the  intire  demand.  1 1  Rep.  39.  b.  per  Curiam,  cites  Dyer,  291. 
b.  [D,  290.  a.  pi.  62*  and  291.  b.  pi.  67.  Trin,  12  Eliz.  Fitz- 
williams  v.  Copley.] 

27.  Error  in  procefs  cannot  be  alleged  after  in  nullo  eft  erratum 
pleaded ;  for  if  it  had  been  alleged  the  other  party  might  allege 
diminution.  Cro.  E.  83.  Hill.  30  Eliz.  in  cafe  of  Robfert  v.  An- 
drews. 

28.  J.  S.  had  a  judgment  againft  W.  in  debt,  and  afterwards 
W.  made  a  feoffment  to  C.  the  plaintiff  of  his  land;  then  J.  S.  fued 
an  elegit  upon  the  judgment,  but  before  it  was  executed  C.  brought 
a  writ  of  error,  and  would  affign  error  in  the  judgment.  The 
Court  thought  that  a  writ  of  error  would  not  lie  for  C.  the  feoffee 
unlefs  it  be  for  error  infuing  out  execution.  Secondly,  till  execution 
fued  he  is  not  a  party  grieved,  which  is  the  true  reafon  why  he  in 
reverfwn  or  remainder^//  not  have  error  in  the  life-time  of  the  tenant 

for  life  upon  a  judgment  given  againft  fych  tenant  for  life,  becaufe 

to 
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ke  was  not  then  a  party  grieved.  Cro.  Eliz/289.  pi.  6.  Mich. 
34  &  35  Eliz.  B.  R.  Charnock  v.  Sherrington. 
.  29.  Error  to  reverfe  an  amerciament  its  a  court  leet%  becaufe  it  was 
unreafonable  j  it  was  infifted  that  after  an  amerciament  is  once 
affeered,  the  writ  of  moderata  mifericordia  doth  not  He  ;  and  per 
tot.  Cur.  clearly  this  is  no  error  now  to  be  a  digued,  and  the  fame 
was  affirmed.   Bulft.  125.  Pafch.  9  Jac.  Stubbs  v.  Flower. 

50.  In  aRion  of  account  it  was  infifted,  that  a  writ  of  error  does  Cro.  J.  324. 
not  lie  on  the  firft  judgmeut,  and  Man  fecondary  informed  the  J^jj  £ 
Court,  upon  a  general  writ  of  error,  upon  a  judgment  given  in  an  the  whole 
account,  the  firft  judgment  that  he  fhall  accompt,  and  the  fecond  Court  in 
judgment  alfo,  fhall  be  reverfed,  if  error  be  therein.    Doderidge  ^^^ 
J.  faid,  by  this  it  appears  that  the  general  writ  of  error  goes  to  both  the  cafe  of 
the  judgments,  as  well  to  the  one  as  to  the  other ;  the  whole  Court  R»wl»nt  v. 
agree  with  him  herein.   2  Bulft.  120.  Trin.    11  Jac.  Porter  v.   BarTet" 

31.  In  debt  againfl  divers  by  feveral  precipes,  if  there  be  error  in   *•  pj^  **• 
the  judgment  againfl  one,  he  may  have  error  before  determination  125.  cites 
of  the  matter  as  to  the  others,  for  in  thofe  originals  in  which  are  s.  c.  and 

feveral  counts,  and  erf  or  is  againft  one,  he  fhall  have  writ  of  error,  "  E*  ♦•  *• 
and  the  record  of  his  count  and  the  pleading  fhall  be  fevered  from 
the  original,  and  removed  in  B.  R.  and  yet  the  original  remains 
in  C.  B.  as  well  becaufe  the  court  of  C.  B.  is  in  pofleffion  of  it  as 
becaufe  othcrwife  the  court  of  C.  B,  could  not  proceed  to  deter- 
mine the  refidue  without  the  original.  11  Rep.  41.  a.  Mich.  [51X  J 
12  Jac.  cites^6H.  6.  tit.  Fieri  Fac.  3.  and  in  fuch  cafe  Coke  fays 
it  feems  to  him,  that  if  there  be  error  in  the  original  upon  a  cer- 
tiorari, the  Ch.  J.  fhall  only  certify  the  tenor" of  it.  But  where 
the  original  is  one  and  one  county  he  cannot  have  writ  of  error  ////  all 
is  determined ;  for  the  record  cannot  be  in  B.  R.  and  C.  B.  at  the 
fame  time. 

32.  Where  feveral  judgments  are  to  be  given,  the  one  dependent  on  ^^ca    * 
the  other,  there  the  writ  of  error  does  not  lie  till  the  laft  judgment  Upon-thefe 
is  given  of  the  thing  of  which  the  judgment  is  given  before ;  per  differences, 
Doderidge  J.   2  Roll.  Rep.  126.  Mich.   17  Jac.  B.  R.  ItF^hld 

33.  Where  a  fuit  is  of  feveral  things,  yet  if  the  damages  are  in-  after  judg- 
tlre,  the  writ  of  error  does  not  lie  till  all  is  determined,  as  in  tref-  *M*f,nefluli 
pafs  againft  feveral,  &c.    Per  Doderidge  J.   2  Roll.  Rep.  126.  £^J£" 
Mich.   17  Jac.  B.  R.  taftjmdg- 

34.  In  debt,  detinue,  and  dower,  by  feveral  precipes,  writ  of  error  »*»/,«  in 
does  not  lie  till  all  is  determined  j  but  otherwife  in  trefpafs ;  per  a^^r]maenT 
Haughton  J.   2  Roll.  Rep.  126.  Mich.  17  Jac.  B.  R.  and  fuch 

Kite.  2dly,  "When  the  things  are  feveral,  then  he  ftiall  not  tarry  till  the  laft  judgment.  3d,Y»  Though 
they  are  Jeveral  things  in  their  nature,  yet  if  the  damages  are  intire,  there  the  error  dull  not  be  before 
judgment  be  of  *the  whole  and  final.  Per  Doieridge.  And  per  Haughton,  in  debt,  detinue,  dower, 
tec.  ifdtfendant  unfeffes  part,  and  has  judgment ,  fir  this  error  lies,  becaufe  it  is  feveral,  hot  otherwife  m 
trefpafs,  becaufe  the  damaget  are  entire*     Litt.  Rep.  6.  Mich.  17  Jac.  B.  R. 

35.  If  in  a  quo  warranto  judgment  be  given  as  to  part  of  the  liber*  i?01!^1*" 
ties  claimed,  that  they  (hall  be  feifed,  and  that  the  defendant's  ca-  v§  cufack, 
piantur  pro  fine,  and  as  to  the  other  part,  curia  advifare  vult,  a  writ  S.  c.  adjor- 
«5f  error  lies  before  any  judgment  given  for  the  other  part.   Pafch.  n*wr* 

Vol.  IX.  Qjj  17  Car, 
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•  Thii  !•  jij  *  Car.  2.  adjudged  upon  a  writ  of  error  upon  a  judgment  in  a 
™dPftouid'    V10  warranto  againft  the  corporation  of  Dublin.    3  Danv.  2a. 
fee  17  jac.    pi*  26.  cites  Palm.  1,  2,  &c.   17  Jac.  B.  R.  and  fays  fee  along 
*     argument  and  the  judgment  accordingly. 

36.  In  trefpafs  when  the  recovery  is  had  by  default  no  writ  of  er- 
ror will  lie  before  the  writ  of  inquiry  of  damages  is  returned:  for 
the  defendant  is  not  grieved  until  judgment  is  given  upon  the  re- 
turn of  the  writ  of  inquiry.     Jenk.  25.  in  pi.  48. 

37.  Error  lies  after  a  confeffton  or  retraxit,  but  not  after  a  dif- 
claimer.  Jenk.  283.  pi.  12.  cites  8  Rep.  58.  6  Jac.  Beechc?* 
cafe. 

38.  Writ  of  error  bore  tefle  before  the  plaiAt  there  entered,  th* 
Court,  viz.  Mallet,  Heath,  and  Brampfton  were  clear  of  opinion, 
without  any  folemn  debate,  that  the  record  was  net  removed  by  that 
writ  of  error,  becaufe  if  there  be  not  any  plaint  entered  at  tho 
telle  of  the  writ,  how  can  the  proceffus  according  to  the  writ  be 
removed,  when  there  is  no  proceffus  entered  ?  and  that  failing,  all 
fails;  and  befides  it  is  merely  for  delay  of  jufticc.  Mar.  140. 
pi.  212.  Mich.    17  Car.    Dale  v.  Worthy. 

A  writ  of  39.  A  writ  of  error  bearing  tefte  before  judgment  is  good,  as  i» 
bws  tefte  *c  k  of  1  E.  5.  4.  becaufe  in  that  cafe  the  foundation  of  the 
before  the  w"*  (lands  good,  and  it  is  the  ufual  courfe  of  pra&ice  for  the  pre- 
judgment venting  and  fuperleding  of  execution ;  agreed  per  Curiam. 
5™V«-  Mar.  j  40.  pi.  212.  Mich.  17  Car.   Dale  v.  Worthy. 

more  the  record,  fo  as  judgment  be  given  before  the  return  of  it  5  per  Cur*     Vent.  255.  HIU. 
25  &  26  Car.  2.  B.  It.     Baker  v.  Bullhode. 

Judgment,  whenever  it  is  entered,  has  relation  to  the  day  in  Banl>  vix.  the  firft  day  of  the  term  ;  fo 
that  a  *rit  of  error  returnable  after  will  remove  the  record,  whenever  the  judgment  is  entered.  Per 
Hale  Ch.  J.     Mod.  112.  pi.  9.  Pafch.  26  Car.  2.  B.R.  Anon. 

40.  A  writ  of  error  may  be  brought  before  the  writ  of  inquiry  is 
returned  in  an  ejeclment ;  for  in  that  a&ion  the  judgment  is  com- 

[  512  ]  plete  at  the  common  law  before  it  is  returned;  for  the  judgment 
is  only  to  gain  pofleflion.  And  fo  it  is  in  a  writ  of  dower;  but  in 
trefpafs,  where  damages  only  are  to  be  recovered,  the  judgment  is 
not  complete  till  the  writ  of  inquiry  is  returned,  nor  can  be  made 
up  before,  as  in  this  cafe  it  may  5  but  here  being  no  complete 
judgment  entered,  there  being  no  capias  which  ought  to  be  in  all 
aftions  quare  vi  &  armis,  that  the  king  may  have  his  fine,  which 
he  cannot  otherwife  have  if  the  party  does  not  proceed  in  his  writ 
of  inquiry,  the  writ  of  error  is  brought  too  foon,  and  plaintiff 
may  proceed  to  execution  in  C.  B.  becaufe  the  complete  record  it 
not  here  5  per  Roll  Ch.  J.  and  bid  them  advife  what  to  do  in  C.  B» 
for  it  is  mischievous  either  way.  Sty.  109.  Trin.  24  Car.  B.  R* 
Glide  v.  Dutfpney. 

41.  Error  returnable  the  fame  term  in  which  judgment  was  given, 
is  good  when  the  record  is  removed ;  per  Twifden  J.  Sid.  104* 
Hul.  14  &  15  Car.  2.  B.  R. 

42.  Defendants  in  indiflment  in  B.  R.  were  found  guilty,  and 

after  view  judgment  there,  brought  writ  of  error  there,  but  upon 

fearch  of  the  roll  there  was  only  judgment  entered  quod  capiatur^ 

and  therefore  the  Court  dire&ed  that  the  writ  of  error  (hall  not 

i* 


it  aThwed till the  defendants  come  in  proper  perfon,  and  in  the  interim 
t  procefs  fhall  be  made  againft  them  to  come  in  to  hear  their  judg- 
ments.    Sid.  208.  pL  2.    Trin.   16  Car.  2.  B.  R.     The  King  v* 
Cornwall  &  Ux. 

43.  Hale  faid,  that  about  three  years  fince  at  Norfolk  aflizes, 
the  defendant  in  an  indiclment  of bar  retry  brought  a  writ  of  error  tefte 
hefore  the  affixes,  and  it  was  difallowed,  becaufe  if  fuch  praftice 
ihould  obtain  it  would  difappoint  all  the  proceedings  at  the 
aflizes.    Vent.  255.  Hill.  25  &  26  Car.  2.  B.  R.  in  cafe  of  Baker 

•rv.  feulftrode. 

19.  A  writ  of  »error  will  lie  on  a  judgment  in  ejetlment  quod 
-recuperet^  &c.  before  a  writ  of  inquiry  executed,  for  that  is  only  as  to 
the  damages ;  per  Holt  Ch.  J.     Carth.  205.  Hill.  3  W.  &  Mt 
in  B.  R. 

44.  10  W.  3.  cap.  l4.yT  I.  No  fine  or  common  recovery,  nor  any    ' 
judgment  in  any  real  orperfonal  aclion, fhall  be  reverfed  or  avoided  for 

*  error,  unlefs  the  writ  of  error,  or  fuit  for  the  reverfing  fuch  fine,  rcco* 
very,  or  judgment,  be  brought  and  profecuted  with  effetl  within  20 
years  after  fuch  fine  levied,  or  fuch  recovery  fuffered,  or  judgment 
jigned  or  entered  of  record. 

45.  Error  of  a  judgment  in  debt  upon  a  bond  in  C.  B.  and  the 
-error  affigned  was,  that  it  was  a  bond  for  appearance  taken  by  the 
plaintiff  colore  officii,  and  it  was  no  where  faid  that  the  plaintiff  was 
a  Iheriff,  but  only  that  he  took  the  bond,  per  nomen  vicecom\  Holf 
iaid,  then  you  (hould  have  pleaded  the  ftatute  and  that  matter, 
and  now  you  are  too  late,  and  judgment  was  affirmed.  1  %  Mod.  634* 
jHill.  13  W..  3.    Jones  v.  Sweetapple, 


{N)     How  the  Writ  fhall  be  brought. 

£1.  IT  a  writ  of  error  be  brought  in  this  manner,  videjicet,  thtt 
*  is  dtretled  to  Sir  Edward  Littleton,  (he  being  then  chief jufice 
de  Banco,)  to  certify  a  judgment  in  querela,  qua  fuit  coram  vobis  el 
fociis  vefiris  where  //  was  before  Sir  John  Finch,  then  chief  juftice, 
She  predeceffor  of  Sir  Edward  Littleton  is,  this  writ  (hall  abate.   Tr. 

16  Car.  B.  R.  between  Lowjbs  and  Webble,  adjudged  per 
-Curiam.] 

[2.  So  if  a  writ  of  error  be  diretled  to  Oliver  St,  John,  he  being  [513! 
jchiefjufiice  de  Banco,  to  eerttfy  a  judgment  in  querela,  quae  fuit 
coram  vobis  et  fociis  veftris,  where  it  was  before  Edmund  Reeves 
jind  foeiis  fuis,  there  not  being  then  any  chief juflice ;  this  is  not  good, 
but  the  writ  (hall  abate.  Hill.  1649.  Several  writs  abated  for 
ihis  caufe..] 

.  [3.  But  if  a  writ  of  error  be  direBid  to  Peter  Pheafant,  to  certify 
£  judgment  in  loquela  qux  fuit  coram  vobis  &  fociis  veftris, 
where  it  appears  by  the  record  that  it  was  held  coram  Edmunda 
Reeves  et  Petro  Pheafant,  this  is  a  good  writ  5  for  though  in  the 
1  e turn  Edmund  Reeves  is  firft  named,  yet  this  is  well  enough, 
jpafmuch  as  Pcvter  Pheafant  is  alfo  named,  and  it  does  not  appear 
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which  of  them  was  the  eldeft.    Hill.  1649.  between  Clarke  an© 
SfRiGG  adjudged.  Intratur  P.  1649.  Rot.  458.] 

i^c^d"  ^'  ^  a  WT*t  °^  crror  ^  d*reft'd  to  th*  mayor,  aldermen,  an  J 

jomatur.—   re^r^tr  of  Lancefton  in  Cornubia,  and  the  record  is  certified  by  the 
Ibid.  203,    mayor,  aldermen,  and  deputy-recorder,  the  court  being  held  by  letter/ 
aoj.  s.  c.    patents,  this  is  not  well  certified,  inafmuch  that  this  ought  to  be 
wit  was       certified  in  the  name  of  the  judges  of  the  Court ;  and  it  does  not 
fenced.         appear  that  the  recorder  had  power  to  make  a  deputy  by  the  faid 
letters  patents.     Hill.  1649.    between  Sprye  and  Mill,  ad- 
judged,  and   the  writ    abated   accordingly.     Intratur  P.  1649* 
Rot.  208.] 
Ia&Uhh  ~a       5*  ^n  a  writ  °f  cn"or  to  reverfe  an  outlawry,  it  is  not  mentioned  at 
not  (hew       whofefuit  he  was  outlawed,  nor  in  what  action,  and  yet  held  good, 
in  what       becaufe  of  the  many  precedents.  4  Rep.  93.  b.  cites.  4  E.  4.  44* 
■aion  it       Pafton's  cafe, 

was;  per 

Coke  Cb.  J.  Roil.  Rep.  si.  cites  S.  C. 

aBuift.iia.  £  gut  jn  t]jC  principal  cafe  where  the  writ  of  error  was 
Jac.  oiborn  brought  to  remove  a  judgment  in  quadam  loquela  by  writ  of  ccr- 
▼.  Make  tain  land  and  pafture,  and  (hews  not  in  what  action  this  plea  was, 
e^di  S  Pi  ^ie  ^ourt  *°r  t^iat  reaf°n  adjudged,  that  the  writ  ftiould  abate. 
thr  >»ho\T    R°^«  RCP-  22»  ph  27-  Pafch.  12  Jac.  B.  R.     Watfon  v.  Bernard* 

Court  were  clear  of  opinion  that  it  ought  always  to  be  (hewn  in  what  fc&ion  the  judgment  was  given, 
and  tor  fuch  omiifion  the  writ  of  error  was  quaihei. 

7.  A  writ  of  error  directed  to  the  Chief  Juftice  de  Banco  upon  a 
judgment  given  in  a  quare  impedit  by  judges  of  qflize,  and  held 
good  5  and  the  plaintiff  in  error  had  a  fuperfedeas,  viz.  non  mo- 
le llandum  to  the  metropolitan  to  furceafe  execution  until  the 
error  was  difcufled,  and  this  iflued  out  of  the  Common  Pleas,  and 
the  defendants  fued  a  fcire  facias  quare  executio  non,  &c.  againft 
the  bifliop  and  incumbent ;  at  the  return  whereof  the  plaintiff 
came  and  afligned  his  errors.  Dyer,  76.  b.  77.  a.  Mich.  6  E.&. 
Henfloe  v.  Keble. 

8.  A  writ  of  error  was  brought  directed  to  Sir  A*  Brown  Cb*  J. 
of  C  B.  but  before  the  return  of  the  writ  Sir  A.  was  removed,  and 
Sir  J.  Dyer  made  Ch.  J.  there,  this  was  held  ill,  and  the  plain- 
tiff was  forced  to  bring  a  new  writ  of  error  de  recordo  quod 
coram  vobis  refidet.  D.  173.  b.  pi.  16.  Mich.  1  &  2  Eliz.  Kirk 
v.  Parrott. 

p.  When  a  writ  of  error  is  brought  to  reverie  a  fine,  there 
tnuft  be  one  writ  fent  to  the  Ch.  Juftice  de  Banco,  another  to  the. 
atftos  brevium  to  certify  tranferiptum  pedis  finis  cum  omnibus 
eundem  finem  tangen* ;  and  another  to  the  chirograpber  to  certify 
tranferiptum  notae  finis.    5  Rep.  39.  a.  b.   Trin.  34  Eliz.  B.  R. 

[  5*4  ]   Tey'scafe. 

Cro.E-  891 .  1  o.  If  an  afjife  befummoned  before  thejuftices  of  afjife,  and  they  art 
5rcwi  **"  after  removed,  and  the  chief  juftice  of  B.  and  another  juftice,  are 
Ld.  Crom-  madejuftices  of  affife  in  the  fame  county,  and  the  afjife  is  taien  before 
well.  S.  C.    them,  and  propter  difficultatem  adjourned  into  B.  and  judgment  there 

•Vm/iJm  '  fiivca  for  &*  Plaiati3i  »ri  a  ***  9*  ***  **  $**&*  **  the  Jam 

Ch.J. 
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Ch.  J.  before  whom  the  aflife  pafled,  reciting  the  aflife  fummoned  the  writ    . 

before  the  juftices  of  aflife  by  name ;  &   poftmodum  capt*  be-  g£&fot 

fore  the  Ch.  J.  &c.  but  does  not  recite  how  the  aflife  came  in  B.  that  reafon, 

viz.  by  adjournment  or  otherwife,  this  writ  of  error  is  not  good,  andd"*U 

for  as  it  took  notice  of  the  change  of  the  juftices,  a  fortiori  it  ab^c.  but 

ought  to  take  notice  of  the  adjournment l,  for  by  that  both  the  judges  Fennere 

and  court  were  changed.     Yelv.,3.  Pafch.  44  Eliz.     Ld.  Crom-  contra-  And 

well  v.  Andrews.      Adjudged  per  totam   Curiam   againft   the  ^e^Vd. 

opinion  of  all  thCcurfitors  ;  but  Yelv.  6.  in  the  fame  cafe  it  was  [76.  b.  77. 

adjudged  that  the  record  was  removed  by  this  bad  writ,  and  that  the  J"  ^"J}?*. 

party  might  have  a  new  writ  de  recordo  quod  coram  nobis  re/idet.  6  E.  6. 

Henflowand 
Stanby  v.  Kcb'c]  where  a  judgment  was  in  quaere  impedit  before  the  juftices  of  nifi  prius,  by  the 
statute  of  Weftra.  2.  and  error  thereof  being  brought,  exception  was  taken,  becaufe  he  does  not  (hew 
in  the  writ  where  the  judgment  was,  and  yet  held  to  be  good  ;  for  there  the  record  began,  and  remained 
in  the  Common  Bench,  and  where  the  judgment  was,  was  not  material  $  but  in  this  cafe,  the  record 
was  not  at  flirt  in  the  Common  Bench,  and  therefore  he  ought  to  (hew  how  it  came  thither.  And 
Gawdy  (aid,  when  the  record  begins  in  one  place,  and  is  rlnilhed  in  another,  there  of  neceffity  in  a  writ 
of  error,  the  proceedings  in  b  >th  places  ought  to  be  mentioned* 

And  Yelv.  3  a  divert! ty  was  taken  between  the  cafe  of  an  aflife,  and  a  quart  impedit;  for  the  aflife 
eoght  to  be  commerced  originally  before  the  juftices  of  aflife,  and  fo  by  prefumption  aad  intendment, 
judgment  given  alfo  before  them,  and  not  in  C.  B.  unlefs  upon  adjournment;  and  therefore  if  judgment 
be  given  in  C.  B.  it  ought  to  be  apprized  certainly  how  the  record  of  aflife  came  into  C.  B.  But  in* 
error  to  remove  a  record  of  a  quare  impedit  the  writ  is  not  of  fuch  precife  form,  becaufe  the  action  ori- 
ginally commenced  before  the  juftices  of  C.  B.  and  by  intendment  judgment  given  there,  though  by  thfl 
Statute  to  avoid  a  iapfe  judgment  may  be  given  before  the  juftices  of  aflife* 

11.  In  the  5  E.  6.  where  judgment  in  a  quare  impedit  by  the 
ftatute  of  Weftra.  2.  was  given  by  juftices  of  nifi  prius ,  and  a  writ 
of  error  there  f  brought  without Jhewing  where  the  judgment  was  given9 
it  was  held  good;  far  the  record  beginning  and  remaining  in 
C-  B.  it  was  held  not  material  where  the  judgment  was  given* 
per  Curiam ;  and  Gawdy  faid,  when  the  record  begins  in  one, 
place,  and  is  finifhed  in  another,  there  of  neceffity  in  a  writ  of 
error  the  proceedings  in  both  places  ought  to  be  mentioned* 
Cro.  E.  891,  892.  pi.  8.  Pafch.  44  Eliz.  in  Ld.  Cromwell's  cafe. 

12.  Error  brought  as  cofen  and  heir  of  C.  earl  of  Devon  to  reverfe 
a  fine  levied  by  the  faid  early  and  errors  were  aflSgned,  and  a  fcire 
facias  ad  audiend.  errores,  but  he  does  not  Jbew  either  in  th§ 
writ  of  error  or  in  thefcifa.  how  he  is  his  cot  ft  n.  Refolved  it  was 
good  enough  without  (hewing  the  fame  in  any  of  the  faid  writs* 
for  the  one  is  but  a  commiflion  to  hear  the  errors,  and  needs  not 
fuch  certainty  ;  and  the  other  is  but  a  writ  founded  thereupon* 
and  therefore  how  cQufm>  need  not  befhewedin  them.  Cro.  J.  160% 
pi.  15.  Pafch.  5  Jac.  B.  R.     Champernoon  v.  Godolphin, 

13.  Nor  is  it  requiftte  that  the  title  bejhewed  therein^  unlefs  it  be 
in  a  fpecial  cafe  varying  from  the  common  courfej  as  where  an 
ifpecial  heir  in  tail  brings  a  writ  of  error ■,  or  he  in  the  remainder 9  be-* 
caufe  he  is  to  entitle  himfelf,  he  ought  to  Jbew  facially  howcouftny  or 
how  he  has  the  remainder ,  but  otherwife  not.  And  although  In 
fome  writs  it  is  (hewn  how  coufiq,  as  in  Venner's  case,  and  is 
good  enough,  yet  it  is  not  of  neceffity  5  and  the  omitting  thereof 
is  no  caufe  of  abating  the  writ.  Cro.  J.  161.  Pafch.  5  Jac.  B.  R* 
40  cafe  of  Champernoon  v.  Godolphin. 

Qjl  3  «4,  If 
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Cod.  248.  14;  If  a  writ  of  error  be  brought  upon  a  judgment  in  art  qfftfe 
Hey  don's  eaP?  *>r<*™  J.  Fleming  nuper  capitaP  jufiieiar*  ad  placket,  &  J.  Do- 
cafe,  s.  C.  deridge  #  lino  judicial*  ad  placita  coram  nobis  tenend'  affignatf 
Crook " tnd  j"^01*1'  noftris  ad  affifas,  this  writ  is  naught,  for  there  was  no 
agreed  with  fuc^  record  before  Fleming  judicial  ad  placita,  the  words  coram 
Dodcridjje,  nobis  tenend'  affignat*  being  omitted,  and  thofe  after  Doderidge 
ton  and  §h"  canno*  rcfer  to  Ac  firft  -,  adjudged  per  Curiam  prater  Doderidge. 
CokeCh.j.  Cro.  J.  341.  pi.  7.  Pafch.  12  Jac.  Sir  Chriftophef  Heyden  v. 
e  contra.       >Godfalve. 

15.  A  writ  of  error  was  brought  in  recordo  t&procejfu  <*ff{f*>  &V- 
inter  ji.  and  B.  fummonii',  exception  was  taken  becaufe  he  did  not 

fhew  which  was  plaintiff  and  which  defendant  in  the  writ  of  error, 
nor  in  the  affife  5  fed  non  allocatur,  becaufe  the  precedents  are 
both  ways.     Cro.  J.  341.  Pafch.  12  Jac.     Heyden  v.  Godfalve. 

1 6.  A  writ  of  error  was  brought  to  remove  a  record  in  curia  ma- 
iler ii  de  Cuttinbyy  where  the  reccrd  was  in  curia  cuflodum  libertatis 
Angli*  authoritate  parliament  de  Cuttingly.  It  was  moved  that 
here  was  a  variance  between  the  writ  and  the  record  ;  but  per 
Roll  there  is  no  direcl:  oppofition  between1  them,  for  they  both 
may  ftand  together,  and  though  de  fafto  it  is  the  court  of  the 
lord  of  the  manor,  yet  virtually  and  in  dignity  it  is  the  court  of 
the  king.    -Sty.  344.  Mich.  1652.     Reckwith  v.  Moyle. 

GiTV  a"     l  '•  Writ  °^ error  t0  certlfy  f^e  record  °f a  Plaint  ^  tf"™  *** 

dams,  S.  C.  dtojv  and  aldermen ,  and  the  mayor  and  conftables  of  the  fiapU  of 
but  S.  P.  firi/ioly  and  alfo -before  thejheriffs  and  bailiffs,  mayor  arid  commonalty 
does  not^      0f  t|jC  fa;j  cjtv^  gcc    an(j  ^  was  ^recj€J  to  tj3em  &  eorum  cuilibet% 

S.  c.  cited  and  the  record  certified  was  only  by  the  Jberijfs  and  bailiffs ;  but 
as  heidac-  adjudged  to  be  well,  for  that  it  (hall  be  taken  diftributively,  viz. 
aLd'.Ra^m  *^at  record  of  a  judgment,  upon  a  plaint  held  before  the 
Rep*  1200!  faid  officers  or  either  or  any  of  them,  fhould  be  certified  5  and 

judgment  was  affirmed*     2  Sand.  20 1«    Hill.  22  &  23  Car*  2% 

Gay  v.  Adams. 


(O)     What  fiiall  be  a  Removal  of  a  Record. 

£1.  IF  a  writ  of  error  be  brought  in  Banco  Regis  to  remove  a  reeo* 
■*  very  of  the  manor  of  M.  in  M.  cum  pertinentiisf  where  the 
record  of  the  recovery  //  of  the  manor  of  M.  cum  pertinentiis,  yet 
the  record  is  well  removed.  Co.  3.  Marquis  of  Winchefter,  2* 
a  i judged  per  Curiam,  for  upon  fuch  writ  the  recovery  ii 
reverfed.] 

2.  Debt  was  brought  by  F.  againft  E.  feme  and  executrix  of  J.  N. 
and  he  recovered,  and  (he  brought  writ  of  error  and  removed  the 
record,  and  the  writ  made  mention  of  record  between  the  feme  and 
J.  N.  the  tejlatory  and  not  between  the  feme  and  F.  who  recovered^ 
and  it  was  doubted  where  the  record  remains,  and  the  opinion 
was  that  it  is  in©.  R.  becaufe  the  roll  in  C.  B.  makes  mention 
that  it  is  removed-,  quaere  \  for  per  Babb.  it  maybe  amended  5 
quaere  inde«    Bn  Error,  pi.  5.  cites  9  H.  6.  4* 

3-  la 


€rtor.  5*st 

3.  In  partition  the  judgment  wasy  quod fiat  partitio,  but  before  the  £d«  Raym- 
final  judgment  was  given  a  writ  of  error  was  brought y  and  it  was  j-^  V,Q* 
held  that  the  record  was  not  removed  for  that  caufe,  whereupon  Ranow.s.c. 
the   writ  of   error  was   quafhed.      3  Saik.  14c.   pi.  2.    Mich.  rtt,e;!*- 
12  W.  3.  B.R.    Finch  v.  Renew.  cordingly- 

4.  A  judgment  in  C.  B.  given  after  the  return  of  a  writ  of 
error  is  not  removed,  and  nul  tiel  record  may  be  pleaded  to  a  fcire 
fac.  quare  executio  non  brought  upon  it  to  compel  the  plaintiff  to^. 
aflign  errors.     2  Ld.  Raym.  Rep.   1 1 79.   Trin.  4  Ann.  B.  R. 
Wilfon  v.  Ingoldfby. 

5.  One  of  the  defendants  brings  a  writ  of  error  without  the  other  ,    [  516  ] 
though  the  writ  fhall  be  quaihed,  the  record  is  removed.     2  Ld, 
Raym.  Rep.  1403.  Trin*  1 1  Geo.    Ginger  v.  Cowper. 


(P)     Record  removed. 
What  Thing  (hall  be  removed  thereby. 


L 


I.  IF  a  writ  of  error  upon  any  judgment  but  a  fine  be  brought  in  j    6 

*   B*  R.  the  record  itfelf  jball  be  removed  there ,  and  not  the  cites's.  C." 
copy  only.     22  E.  3.  6.  per  Thorpe.  *  40  AiT.  29.] 

[2.  In  a  writ  of  error  upon  a  fine  levied  in  Banco  the  tran-  +F»t«h.Er- 
fcript  only  fhall  be  removed  in  Banco  Regis,  becaufe  if  the  re-  Sums.  c. 

cord  itfelf  fhould  be  removed,  there  is  no  chirographer  in  Banco  Br. 

Regis  to  engrofs  it,  and. then  no  quid  juris  clamat  could   be  PwwGion, 
brought  if  it  fhould  be  affirmed  there,  for  this  lies  only  in  Banco  £  c*  ^orT 
and  does  not  lie  there,  and  this  fhall  not  be  removed  out  of  the  fully* 
King's  Bench  after  it  comes  there,    f  21  E.  3.  24.  %  22  E.  3.  6.      t  Fit«h. 
adjudged.]  £&* 

S.  C.  S.  P.  by  Coke  Ch.  J.  Godb.  248.  Pafch.  12  Jac.  B.  R. 

[3.  But  if  in  B.  R.  they  conceive  the  fine,  is  to  be  reverfed,  they  <-  ■*-   -i 
may  ||  fend  for  the  note  itfelf  and  reverfe  it.     21  E.  3.  24.  D.  1.  H.FoK  753# 

ror,  pi.  76.  cites  S.  C— — —  Fitxh.  Proteaion,  pi.  62.  cites  S.  C. 

[4.  Where  they  may  fend  a  writ  to  the  treafurcr  and  chamber-  F«t*h.  Re- 
lains  to  draw  the  fine  off  the  file.     22  E.  3.  6.  adjudged.]  c°rd,pi.u, 

and  fays  vide  40  Aff.  and  16  E.  3. 

[5,  If  a  writ  of  error  be  brought  in  B.  R.  upon  ^  fine  levied  Br.  Parol 
in  the  huttings  of  Oxford,  the  record  itfelf  fhall  be  removed.  °,u  £,c>.&c- 

„,  Air  a1       °  *  pl.  6.  cites 

5oAfl.  9.]  s.c 

Br.  Conu- 
faoce,pl.  6x.  cites  S.C. 

[6.  If  a  writ  of  error  be  brought  in  Banco  Regis  to  reverfe  a  When  a 
judgment  given  in  Banco,  the  original  fhall  not  be  removed  if  it  be  writ.of  cr- 
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brought,      not  by  fpecial  matter,  M  if  error  be  afligned  in  the  original. 

W%?       24E.3.24.b.] 

there  is  no  occafion  to  bring  it  into  B.  R.  but  only  the  record,  and  the  original  writ,  and  the  warast  of 
attorney,  and  not  the  eflbin  roll,  unlets  diminution  be  alleged,     Br.  Error,  pL  138.  cites  1  H.  7.  %u 
Fitah.  Error,  pi.  10.  cites  S.  C. 

[7.  If  a  writ  of  error  be  brought  in  B.  R.  upon  a  judgment  in 
an  inferior  court  againft  the  plaintiff,  there  the  Court  may  reverie  the 
judgment,  though  the  original  be  not  removed,  no  error  being 
afligned  in  the  original,  for  this  is  removed  but  to  fue  here  upon 
the  fame  original.  37  A(T.  5.  adjudged.] 
Br.  Error,  ££#  \c  a  wrjt  0f  error  De  brought  in  B.  R.  upon  a  judgment  in 
P  .^7.  cues  jre/anj^  j^g  original  fhall  not  be  removed.     37  Aff.  5.] 

S.  C.  cited  2  Built.  163.  It  is  only  a  tranfeript  which  is  fent  hither,  beraufe  it  moft  coir* 

*  over  the  fea,  and  fo  in  danger  of  being  loft;  Arg.  Quod  fuit  conceflum,  per  Coke  and  Dodericge. 
Roll.  Rep.  17.  Patch.  12  Jac.  B.  R.  ■  Cro.  J.  535.  S.  P.  per  Cur.  Pafch.  17  Jac.  pi.  19.  a 
the  Bilhop  of  Ofary'a  cafe. 

•£s»7D 

[9.  Upon  a  writ  of  error  in  parliament  upon  a  judgment  in  B.  R. 
the  roll  in  which  the  record  is  fhall  be  brought  into  parliament  by 
the  chief  juftice  himfelf.     22  E.  3.  3.] 
Same  cafes         r  1  o.  When  a  writ  of  error  is  brought  in  parliament  upon  a 

X9!  bofit '  JU(igment  given  in  B-  R-  the  <*"*  j^ce  de  B.  R.  fhall  carry 
was  anfwer-  with  him  in  parliament  the  whole  roll,  in  which  is  contained  the 
ed,  that  it  is  p\ea  and  procefs  in  which  the  error  is  fuppofed,  and  there  fhall  leave 
f»re*ofPthe  a  tranfeript  of  the  record  in  which  the  error  is  afligned,  and  fhall 
parliament  carry  in  B.  R.  the  roll  itfelf,  becaufe  the  roll  concerns  other 
to  h»ve  matters,  &c.  and  for  that  if  the  judgment  be  affirmed  the  court 
one  or  the  °f  B.  R.  may  proceed  upon  the  record  there  to  grant  execution, 
oiher.  — -  and  therefore  if  the  record  itfelf  fhould  be  removed,  and  judg- 
s.  c.  cited    ment  there  affirmed,  and  the  parliament  be  diflblvcd,  there  could 

^\%.l "  not  be  any  proceedings  thereupon  to  have  execution*    1  'Hi  7.  19. 

zBuift.166.  D.  23  El.  375.  19.] 

Ibid.  173.  fame  cafes  cited,  and  xo  H.  6. — «— 4  Inft.  2T.  cap.  1.  S.  P.  and  that  after  the  tranfeript 
h  examined,  the  Ch.  J.  carries  back  the  record  .itfelf  into  B.  R.  " 

II.  A  writ  of,  error  in  all  cafes  (except  the  cafe  of  a  fine)  re- 
moves the  record ;  for  it  takes  it  out  of  the  inferior  court  to  the 
fuperior.     In  the  cafe  of  a  fine,  tranfeript  only  is  removed  upon 
the  writ  of  error.     Jenk.  31.  pi.  61., cites  26  Aff.  24. 
S.  C.  cited         !2.  The  Common  Bench  upon  a  writ  of  error  does  not  fend  but 

fol.lBulft"  ^e  trail*cript  °f  tne  wru%  anQi  record,  and  not  the  original  itfelf; 
per  Knivet.     Br.  Error,  pi.  127.  cites  34  Aff.  7. 

13.  But  ancient  demefne,franchife,  vn&juftices  ofqffife,  upon  writ 
of  error,  fend  the  original  writ  and  record  itfelf^  and  not  the  tran- 
feript ;  per  Knivet.    Br.  Ibid, 

14.  But  by  37  Aff.  5.  Ireland  does  not  fend  the  original  itfelf, 
but  the  tranfeript ;  per  Finch,  there.     Br.  Ibid* 

15.  Upon  a  writ  of  error  the  record  itfelf  (hall  be  removed, 
and  not  a  tranfeript  of  the  record,  for  upon  the  tranfeript  error 
cannot  be  affigned,  unlefs  it  be  in  a  writ  of  error  fued  upon  the 
tranfeript  of  a  fine,  that  errors  may  be  afligned  upon  the  tnmfcript 

of 
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of  the  note  of  the  fine ;  and  if  the  juftices  think  that  this  i* 
error  then  they  (hall  fend  for  the  note  of  the  fine  and  reverfe  it. 
F.  N.  B.  20.  (F). 

1 6.  By  the  writ  of  error  all  is  certified  which  is  with  the  Ch.  J+ 
of  C.  B.  which  is  only  the  body  of  the  records  but  the  original 
and  judicial  writs  remain  with  the  cuftos  brevium*  and  other 
officers)  which  are  never  certified  but  where  error  is  affigned 
tor  want  of  them.  Cro.  E.  84.  Hill.  30  Eliz.  B.  R.  in  cafe  of 
Robfert  v.  Andrews. 

1 7.  In  cafe  of  error  upon  inditlments  to  reverfe  them  the  body  of 
the  record  itfelf  is  to  be  removed*  and  a  tranfeript  of  it  is  not  fuffi- 
cient  j  per  Williams  J. ;  and  per  Fleming  Ch.  J.  if  the  error  be 
affigned  in  the  outlawry*  only  diminution  may  be  alleged,  there 
being  only  a  tranfeript  of  the  record,  but  if  the  errors  be  affigned 
upon  the  outlawry*  and  alfo  upon  the  body  of  the  indiclment*  here  in 
this  cafe  the  body  of  the  record  ought  to  be  removed,  and  to 
be  in  court,  and  a  tranfeript  is  not  fufficient,  and  fo  it  was 
in  this  cafe,  and  therefore  by  die  rule  of  the  Court,  a  certiorari 
was  granted  to  remove  the  record  itfelf,  and  that  afterwards 
diminution  may  be  alleged.  Bulft.  181.  Pafch.  10  Jac.  B.  R. 
Baker  v.  Baker* 

18.  A  writ  of  error  lies  in  parliament  upon  the  tranfeript  of  £  5 18  *\ 
the  record*  without  bringing  the  record  into  parliament,  for  the 

Earliament  is  holden  at  the  king's  pleafure,  and  may  be  diflblved 
efore  the  errors  are  difcufied,  and  fo  the  record  itfelf  cannot  be 
brought  here  again,  becaufe  the  parliament,  which  is  a  higher 
court,  was  once  poffefled  of  it;  agreed  per  tot.  Cur.  Godb.  247, 
pi.  345.  Pafch.  12  Jac.  B.  R.  and  cites  8  H.  5.  Error,  88. 

19.  The  ufualform  of  all  writs  of  error  is  to  certify  recordum  & 
proceffum*  and  yet  they  do  only  certify  the  declaration  and  the  pleas 
omitting  the  writs.  And  the  record  {hall  be  intended  the  prin- 
cipal record,  and  not  the  writ  and  procefs.  Bridgm.  57.  Hill. 
12  Jac.  cites  11  Rep.  MetcalPs  cafe,  and  the  words  of  the  writ 
of  error,  "  fi  judicium  inde  redditum  fit"  fliall  be  taken  to  be 
the  principal  judgment. 

20.  There  is  no  difference  between  a  writ  of  error  upon  a  fine*  and 
upon  another  judgment  *  for  where  it  is  brought  to  reverfe  a  fine 
the  tranfeript  of  record  is  only  removed ;  for  none  can  havethe  record 
of  the  fine  but  C.  B.  But  other  wife  it  is  where  the  writ  of  error 
is  to  reverfe  another  record  there  ;  and  yet  in  both  cafes  the  re* 
cord  or  roll  in  C.  B.  is  not  fent  out  of  C.  B.  for  it  remains  there, 
but  the  difference  is  in  the  entering  of  them  5  for  when  the  writ 
of  error  is  brought  to  remove  the  record  out  of  C.  «B.  into  B.  R* 
the  entry  is  "  mittitur  tranferiptum  recordi."  Per  Ley  Ch.  J. 
2  Roll.  Rep.  253.  [233.]  Trin.  19  Jac.  B.  R. 

21.  A  writ  of  error  was  brought  upon  two  judgments  given  in  Sid.  466. 
en  inferior  court*  and  they  returned  two  records  between  the fame  parties %  j!*  x'  !}!*" 
but  it  feems  not  thojb  which  the  plaintiff  intended*  and  this  waa  TOa«,  s.  C. 
Complained  of  to  the  Court ;  and  it  appeared  that  thofe*  which  the  tys  that 
plaintiff  brought  his  writ  of  error  upon*  were  not  determined  ;  for  writs  ?ere  we,5 
of  inquiry  of  damages  were  returned >  but  no  judgments  entered.    Per  between  the 

Curiam^   fWftrties, 
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«nd  the  Curiam,  if  there  be  divers  records  between  the  fame  parties,  the 

prayedThe  inf^riox  court  may  remove  which  they  pleafe,  they  being  war- 

fteward  to  ranted  by  the  writ  fo  to  do ,  and  here  was  an  omifiion  in  the 

certify  the  p]aintiflF,  that  he  did  not  fee  that  judgment  was  entered  5  for  after 

caufel,  but  a  ™Tlt  °*  inquiry  of  damages  returned,  the  Court  is  to  give  judg- 

he  certified  ment  at  the  prayer  of  either  party,  and  not  without.     Vent*  96. 

the  two  Mich,  22  Car.  2.  B.  R.    Prydyerd  v.  Thomas*     . 

firft,  and  ^  J    * 

omitted  entering  judgments  in  thelaft  till  the  return  of  the  writ  of  error  was  pa(h  And  per  TwWBen  J. 
in  fuch  cafe  the  {reward  may  certify  which  he  pleafes  without  any  contempt  j  but  in  caie  no  judgment 
was  given  before  {he  return  he  may  return  the  (pecial  matter,  vis.  that  the  writ  of  error  was  returnable 
fuch  a  day,  before  which  no  judgment  was.  Raym.  189.  Rinch's  caf*,  S.  C.  refoWed  accord- 

ingly, and  that  the  Aeward  could  not  certify  the  two  lair,  becaufe  no  judgment  was  given  upon  them, 
and  the  writ  of  error  commands  to  certify  fi  judicium  redditum  fit,  and  the  defendant  might  have 
helped  this  by  moving  the  court  below,  after  cofts  taxed,  to  have  judgment  entered  in  the  two  laft  ac- 
tions as  well  as  the  plaintiff}  for  judgment  ought  to  have  been  given  at  the  requcfr.  of  either  party,  and 
lb  the  contempt  was  difcharged* 

22.  In  an  action  of  wajtc  brought  in  the  huftings  in  London, 
there  was  a  verdicl  for  the  plaintiffs  which  being  after  qua/bed  far 
the  infufficiencyy  and  a  new  venire  awarded,  whereupon  a  verdicl 
was  given  for  the  defendant ,  and  judgment  for  him,  and  a  writ  of 
error  being  thereupon  brought  before  fpecial  commiffioners,  it  was 
refolved  that  the  firfl  verdiB  Jhould  be  certified  in  the  record,  becaufe 
it  was  notfet  aftdeyfor  that  the  jurors  had  found  againft  evidence,  or 
for  any  undue  praclice  or  misfeafance  of  the  parties,  but  only  for  the 
infufiiciency  thereof  in  point  of  law,  which  the  Court  had  ad- 
judged upon  the  verdict  appearing  before  them  upon  record. 
2  Saund.  254.  Mich.  22  Car.  2.  Green  v.  Cole. 
r  519  1  23.  If  the  record  varies  from  the  writ  of  error,  yet  the  inferior 
court  ought  to  remove  it.  Vent.  97.  in  a.  nota  Mich.  22  Car.  2* 
B.  R. 

24.  In  debt  upon  a  record  in  an  inferior  court,  if  the  defendant 

pleads  nul  tiel  record,  they  (hall  certify  only  tenorem  recordi,  and 

grant  execution  afterwards.    Vent*  212.  Pafch.  24  Car.  2.  B.R. 

Anon. 

*Xf!v,llS*       25.  It  is  the  true  record  which  comes  here  out  of  Ireland,  and 

s!  P.  and  it  not  the  tranfeript,  but  *  when  it  comes  here  it  is  the  true  record, 

ismoobjec-   and  not  before,  and  that  which  is  in  Ireland  ceafes  to  be  a  record: 

jnouio^be1'  anc*./&  lt  *s  °^  a  recor^  °f  C.  B.  that  comes  hither  by  writ  of 
thetran-  error ,  per  Holt  Ch.  J.  12  Mod.  255.  Mich,  io  W.  3.  B.  R. 
fcript  for      Coot  v.  Linch. 

fear  of  che 

peril  of  the  fea,  for  one  might  object  in  the  fame  manner,  that  upon  error  in  C.  B.  the  tranfeript 
only  is  removed  hither  for  fear  it  ihould  be  burnt  or  loft  before  it  comes  into  B.  R.  But  in  fad,  when 
the  record  in  both  cafes  arrive;  here,  then  it  is  the  true  record,  and  nbt  before ;  and  that  which  is  in 
Ireland  or  C.  B.  ceafes  to  be  the  record  j  per  Holt  Ch.  J.  Ld.  Raym.  Rep.  427.  Hill.  10  W.  3* 
Coot  v.  Linen* 
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(  Qw)     %u°d  coram  vobis  refidet. 
When  a  Writ  of  Error  fhall  abate. 

In  what  Cafes  the  Record  is  fo  removed,  that  this 

Writ  lies. 

[i.  lF  a  record  be  removed  by  writ  of  error  out  of  one  court  Br.  Error, 
*  into  another,  if  the  writ  of  error  be  abated  the  plaintiff  P1* +• Cltc> 
may  have  a  fpecial  writ  of  error  quod  coram  vobis  refidet,  &c.  rluh.  Re- 

3  H.  6.  3.  26.]  cord,  pi.  16. 

[2.  If  the  writ  of  error  be  difagreeable  to  the  record  cf  the  judg- 
ment or  otherwife  bad,  yet  if  the  record  be  removed  by  it,  another 
writ  quod  coram  vobis  re  fide t  lies.  M.  3  Ja.  B.  R.  per  Cu- 
tiarn.] 

[3.  If  the  writ  of  error  mentions  the  judgment  to  be  in  loquela 
inter  A*  and  two  others,  where  it  was  between  A.  and  the  two 
perfons,  and  another  perfon  alfo  not  named,  the  writ  fhall  abate, 
and  the  record  is  not  removed  to  have  a  writ  of  error,  quod  coram 
vobis  refidet,  but  he  ought  to  have  a  new  writ.  P.  1649.  ad- 
judged in  a  writ  of  error.  Intratur  M.  23  Car.  B.  R.  Rot.  242.  , 
Between  Worgon  and  Kedwin,  and  the  like  judgment  given  the 
fame  term  between  Hacker  and  Whatten,  where  the  writ  of 
error  mentions  jive,  and  the  loquela  was  between/even,  fo  two  of 
them  were  not  named.] 

[4.  If  the  addition  of  the  myjlery  of  otu  of  the  parties  be  miftahen 
in  the  writ  of  error,  by  which  it  abates,  the  record  is  not  re- 
moved fo  as  to  have  a  writ  of  error  quod  coram  vobis  refidet ; 
as  if  the  plaintiff  in  the  firft  a£tion  be  named  A.  B.  de  London,    _ 
citizen  and  fadler,  and  the  writ  of  error  is  to  *  remove  a  record  in   <TFo|        " 
loquela  inter  A.  B.  de  London,  citizen  and  falter,  &c.  the  record  »    — '  -  _" 
is  not  removed  by  this,  but  fhall  abate,  and  a  new  writ  of  error 
{hall  be  awarded  de  novo.     D.  i  El.  173*  16.]  I"  C20  1 

[5.  If the  writ  of  error  abates for  mi/lake  of  the  name  of either  party,  *Br.  Error, 
there  no  writ  of  error  quod  coram,  &c.  lies,  for  that  the  record  is  pi-  5-  c"«« 
not  removed  thereby.     9  H.  6,  4.]  v  fit*h.~EfI 

ror,  p],  21  • 
cites  S.  C. 

[6.  As  if  F.  recovers  in  debt  againjl  the  executor  ofB>  and  the  exe-  Br.  Error, 
tutor  brings  a  writ  of  error  of  a  record  between  the  executor  and  B.  the  £m  £  Cltg> 
te/fator,  where  it  fhould  be  between  the  executor  and  F.  by  which  Fiuh.  Er- 
it  abates,  no  writ  quod  coram,  &c.  lies,  for  that  the  record  is  not  ror,  pi.  21. 
removed.    9  H.  6,  4.]  cites  s- c* 

[7.  If  a  man  3  Jac.  fues  a  writ  of  error  to  reverfe  a  judgment 
given  in  the  time  of  queen  Eliz.  and  the  writ  is  judicium  redditum  in 
cur*  noftra,  by  which  is  intended  in  the  time  of  king  James,  (in 
whofe  time  th?  writ  of  error  is  brought),  for  which  the  writ  is 

abated, 
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abated)  it  feems  that  he  cannot  have  a  writ  quod  coram  vobis  re> 
fidet,  but  ought  to  have  a  new  writ  of  error,  for  the  record  is  not 
removed,  for  there  is  not  any  fitch  court  mentioned.     M.  3  Ja. 
B.  R.  Dubitatur.J 
it  Rep.  4.1.        £g#  If  judgment  be  given  in  an  account  quod  computet y  and  before 
cafe   s!  C.8  *&*  fecond  judgment  a  writ  of  error  is  brought  in  B.  R*  where  the 

•  s.  P.  writ  is  abated,  becaufe  it  does  not  lie  before  the  fecond  judg- 
»»animou€y  ment,  the  record  is  not  removed  by  this ;  for  the  writ  com- 
!L— VRoil.  nrmded  them  to  fend  the  record,  (i  judicium  indc  redditum  fit, 
Rep.  S3»}4»  but  no  judgment  was  given  here,  upon  which  the  writ  of  error 
*k&3p&"C"  ^cs  thereupon.    M.  1 2  Ja.  B.  R.  between  Wood  and  Metcalf, 

per  Coke,] 

•  Br.  Error,  [p.  This  writ  may  be  awarded  by  the  Court,  in  which  the  record 
£•&—     "  returned.   3  H.  6.  3.  *  26.] 

fitzh.  Record,  pi.  16.  cues  S.  C. 

Cr©.  J.  3$4»       [10.  If  judgment  be  given  againjl  J.  S.  in  B.  R,  and  he  and  his 

jl;.  I4^San"  bail  bring  a  writ  of  error  in  Camera  Scaccarii,  which  is  of  a  record 

Pcvertoa,  between  J.  S.  and  the  bail,  &c.  this  does  not  remove  the  record, 

5.  C.  in  the  becaufe  the  bail  are  not  parties  to  the  record.    H.  13  Ja.  B.  R.  bo 

chumbe'r*'"     twCen  VERTEN  AND  SlR  JAMES  SaNDELOE.] 

a*d  S.  P.  held  accordingly.  —Roll.  Rep.  294.  pi.  9.  S.  C.  and  S.  P.  held  accordingly  hjr  Cakft 

pad  Haughtoa.      ■      Hob.  7*.  pU  85.  Foreft  v,  Sandland,  S.  C.  adjudged. 

00.0.561.        [11.  If  the  bail  bring  a  writ  of  error  as  well  upon  the  principal 

jf"  5"  judgment  as  in  the  judgment  againjl  them  upon  a  judgment  in  Banco, 
cWbred,  and  or  in  an  inferior  court,  and  the  writ  abates,  becaufe  it  does  not 

would  ad-  lie  upon  the  principal  judgment,  it  feems  the  principal  judgment 

Se- the*  bail  *s  not  removc^  by  this,  but  it  feems  that  the  judgment  againft 

»ii([h:  have  .the  bail  is  removed,  fo  that  the  bail  may  have  a  writ  of  error  quod 

•  writ  of  coram  vobis  refidet.  M.  15  Car.  B.  R.  between  Williams  anbi 
^  ;™fs  Worral  ;  a-  doubt  among  the  juftices,] 

icfidet.  Mich.  15  Car.  B.  R.  Anon.  ■  Lev.  137.  Trin.  16  Car.  B.  R.  Atherton  v.  Hole, 
8.  P.  adj^rnatur  ;  but  Twifde*  J.  cited  Hill.  21  Car.  B.  R.  Rot.  117.  that  by  writ  of  error  brought 
F>y  the  b>il  the  judgment  againft  nim.  only  may  h"  removed  \  but  laid,  that  in  the  princi^l  cafe,  there 
fcing  no  judgment  ag.iinft  the  bail,  nothing  is  removed,  becaufe  judgment  againft  him  is  oat  yet  given. 
Eiior  in  Borton  to  reverfe  a  judgment  given  there  upon  a  fcire  facias  grounJei  upon  a  recognizance 
e^itcrei  into  by  the  defendant,  as  bail  for  one  Town  (end  at  the  fuit  of  the  plaintiff;  the  Court  of  Boftoa 
do  certify  not  only  the  judgment  upon  the  fcire  facias,  but  alio  the  principal  judgment,  and  ail  pro- 
ceedings therein,  and  refolvcd  good  enough,  becaufe  if  they  mould  certify  only  the  judgment  in  the. 
fcire  facias  it  could  not  well  be  under  flood  by  this  Court,  becaufe  in  inferior  jurifd'tc~rtons  the  e  are  noC* 
fever*)  rolls  to  enter  the  judgment  fer  the  principal,  and  another  for  the  fciitf  facias,  and  another  lot  the 
bail,  but  all  proceedings,  as  well  a.ainft  defendants  as  aga'nft  the  bail,  are  entered  (for  the  moft  part) 
a*  a  bock,  and  never  etitcrcd  at  large,  unlcfs  when  a  writ  of  error  is  brought,  and  then  they  make  op 
an  mtire  record,  and  not  otherwiie  j  and  judgment  was  affirmed.  Raym.  431.  Patch.  33  Car.  2.  I$%R* 
{ oh  nil  n  v.  T:r^lor. 

[1?..  If  a  writ  of  error  be  brought  in  B.  R.  to  reverfe  a  judgment 
given  in  Ba?ico>  and  in  the  writ  thefum  of  the  damages  in  the  jlrfi 
aclion  is  miflaken^  though  a  mittitur  be  entered  upon  the  record  upon 
the  receipt  of  the  writ  of  error,  yet  the  record  is  not  removed  by  it, 
H.  7  Ja.  B.  between  Stocker  and  Kemish,  per  Curiam.] 
Roll.  Rep.  [13.  li  the  judgment  be  given  in  Banco  tempore  of  one  ting,  and 
2co.  pi.  2.    t]ic  wrjt  Qf  €rror  brought  tempore  of  another  *ing3  and  the  writ  of 

J«"b!  R.    $rror  be  to  remove  a  record  in  loquela  aive  fuit  in  curia  ncfira  ;  et 

13  warn 
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1 
eoram  jufliciariis  noflris,  et  per  breve  noflrum,  between  the  parties,  l*yd  ▼• 

and  thereupon  the  record  is  certified  in  B.  R.  yet  it  is  not  removed  ?c  p^  ^a 

de  Banco,  fo  that  no  writ  of  error  lies  in  B.  R.  quod  coram  vobis  per  Curiam, 

Xefidet.   D»  1,  2.    Ma.  I06.  16.]  that  it  is  not 

good 

Bridgm.  56.  S.  C.  k  S.  P. 

[14.  If  the  writ  of  error  mentions  the  judgment  to  be  coram  the  SeeSty.iju 
conjlable  and  bailiffs,  and  the  record  is,  that  it  was  coram  the  deputy  ^,ich#  *♦ 
tonflabh  and  fetor s,  and  not  the  bailiffs,  the  record  is  not  removed,  tion  taken*" 
but  it  ought  to  be  abated,  and  a  new  writ  of  error  to  remove  it*  °n  the  like 
P.  1649.  between  Worg an  and  Kedg win  adjudged.  Intratur  M*  ^lut9fmth€ 
23  Car.  B.  R*  Rot  241.]  TomkinjF. 

Jourdca, 

Curia  advifare  volt. 

« 

ft  5.  If  a  writ  of  error  be  brought  in  B.  R.  in  Hibernia,  upon  a  r     ' 
judgment  *  given  in  Banco  there y  and  upon  this  the  jirjl  judgment  *  FwL  755. 
is  reverfed,  upon  which  a  writ  of  error  is  brought  inB.  R.  inJBng-   y     m*    -* 
land  upon  the  judgment  given  in  Hibernia,  and  in  this  the  judgment  ^nvt" .'  V* 
given  there  reverfed,  and  that  the  judgment  given  in  Banco  in  Hi-  ▼.  Corny*, 
bernia  (hall  (land  in  its  force  •,  if  there  be  ecror  in  the  judgment   $•  C-  the 
given  in  Banco  in  Hibernia,  writ  of  error  may  be  brought  iu  B.  R.   m™£  *£** 
in  Hibernia  [Anglia]  in  recordo  quod  coram  vobis  refidet,  though  bategrant- 
the  record  itfelf  is  not  removed,  but  only  the  tranfeript,  for  the  j£ that  thef 
danger  of  the  mifcarriage  over  the  fea.  Tr.  5  Ja.  B.  R.  between  a  ™*  ^ 
Cojuyn  and  St.  John,  agreed.]  quod  coram 

vobis  reji- 
det,  de  bene  etio, 

[16.  If  a  writ  of  error  brought  in  Camera  Scaccarii  upon  ajudg-  Cro.J.jS*, 
ment  given  in  B.  R.  by  the  ftatute  of  27  El.  be  abated  by  death  or  SdJUV?*** 
•therwife,  it  fcems  that  no  writ  lies  there  quod  coram  yobis  refidet,  Dcverto'n, 
for  upon  this  writ  of  error  the  record  itfelf  was  not  iemovedj  but  s*  c« in  <*» 
only  the  tranfeript,  and  therefore  he  ought  to  have  a  new  writ  of  fhambeTre- 
error.  Dubitatur  H.  13  Jac.  B.  R.  between  Verton  and  Sir  foived  ac- 
James  Sandeloe.    Mich,   19  Jac.  in  Scaccario,  adjudged  per  «**«siy« 

Curiam/J  ^sJcT* 

S.  P.  per  Coke  and  Haughton. Hob.  72.  pi.  Si.  Forcft  v.  Sandland,  S.  C.  adjudged.—— 

Error  coram  vobis  lies  on  affirmance  of  a  fine  in  B.  R.     1  Salk.  337.  Winchurch  v.  fieiwood. 

18.  If  record  be  removed  out  of  this  court  of  C.  B.  into  B.  R.  by 
writ  of  error ,  and  fcire  facias  is  brought  againjl  the  party,  and  after 
the  plaintiff  in  the  fcire  facias  is  nonfuited,  and  the  other  brings  fcire 

facias  to  have  execution ,  and  the  other  Jhews  writ  of  error %  quod  penes 

illos  refidet  andafftgns  errors ■,  yet  the  other  ought  to  have  execution    [  52a  J 

without  anfwering  to  the  errors.     Br.  Faux  Judgment,   pi.  9. 

cites  21  H.  6.  34. 

19.  But  if  he  will  firjt  fue  writ  of  error  and  pray  fcire  facias 
againft  the  party,  and  after  be  nonfuited,  there  if  the  other  fues 
fcire  facias  to  have  execution,  the  party  who  was  nonfuited  (hall 
have  writ  of  error  quod  coram  vobis  refidet,  and  aflign  his  er- 
ror, 
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rot,  contra  in  the  fcire  facias.     Br.  Faur  Judgment,  pL  9.  cites 
21  H.  6.  34. 

30.  And  fo  there  feems  a  diverfrty  where  he  fues  fcire  facias  and 
ir  nonfuited,  and  where  he  prays  fcire  facias  and  does  not  fue  it  out. 
Br.  Faux  Judgment,  pi.  9.  cites  21  H.  6. 34. 

21.  A  writ  of  error  is  brought  of  a  judgment  in  the  Exchequer 
Before  the  Chancellor,  Ld.  Treafurer,  and  two  Chief  Juftices,  and  af- 
terwards another  is  brought,  but  not  quod  coram  vobts  refidet,  becaufe 
the  record  is  not  removed  out  of  the  cuflody  of  him  who  had  it  before, 
but  the  record  remains  in  the  fame  cuftody  after  the  writ  of  error 
purchafed  as  it  was  before.  3  Rep.  11.  b.  15.  b.  Mich* 
26  &  27  Eliz,  in  Scacc.  Sir  William  Herbert's  cafe. 
VeW.  21 1.  22.  If  a  writ  of  error  be  brought  to  remove  a  record  before  the  bi- 
S.  P.  ad-       a^  of  Durham  and  eight  others,  and  thereupon  a  record  before  the 

judged,  and  *,.£    J       .     .  ,  .°  ;,  ,*  .  -/.*. 

xhat  the  re-  btfbop  and  nine  others  is  removed*  the  record  cannot  be  examined 
cord  being  upon  this  writ,  but  there  ought  to  be  a  new  writ  de  recordo  quod 
iT*  hll?     coram  vobis  refidet,    Cro  J,  224-  pL  14-  Mich,  7  Jae.  Odel  v. 

ta*  Xv»  Was        — .  —  w  m  *  *    «» 

well  re-  Morton, 

moved  and 

remained  there.  2  Ld.  Raym.  Rep.  tico.  cites  S.  C  t>at  the  record  was  held  to  be  vtZI  re- 

moved 5  for  if  the  paruea  are  rightly  named,  any  other  variance  wiJl  not  hurt. 

Yehr.us.         23.  But  upon  view  of  the  record  it  appeared  the  writ  was  &- 

tcf Curf'for   re^e4*  t0  **"  W&  an*  "&*  others>  ana*  Bg&t  °f  them  ^h  cert^fiea\ 

that  the  an-  and  not  the  ninth,  and  it  appeared  not  that  he  was  dead  or  removed, 
fw«  was  not  and  therefore  alfo  the  writ  was  held  to  be  ill,  &c.  per  Curiam* 

Jhefcom.      Cro-  J-  a54-  Ph  r4-  Mich-  7  Jac-   Odell  v.  Morton. 

mand  of  the  writ,  and  therefore  ill,  and  the  anfwer  ought  to  be  by  all,  nnlefs  fame  are  dead  after  th* 
Wit  awarded,  and  if  fo,  then  it  ought  to  appear  by  the  anfwer  of  thofe  that  are  alive. 

24.  A.  brought  a  writ  of  error  againjl  B,  upon  a  fine,  upon  which 

the  tranfeript  of  the  fine  and  proclamations  are  removed  in  Banco,  and 

afterwards  A.  is  nonfuited  ;  now  another  who  has  caufe  may  have 

a  writ  of  error  quod  coram  vobis  refidet.    3  Le,  107.  pL  157, 

Trin.  26  Eliz.  B.  R.  in  cafe  of  Ragg  v.  Bowley. 

Cro.  J.  62c.       25.  Theplaintif  recovered  in  B.  R.  and  the  defendant  brought 

5!  Pole!™6    a  w"*  °^  error  *n  *^e  £xchequer-ihamber,  and  after  the  record  was 

wheel,  s.  C.  certified,  the  writ  was  difcontinued,  and  then  the  defendant  brought 

adjudged       a  writ  of  error  coram  vcbis  refidet,  in  the  Exchequer-chamber ;  and 

fta^ingfe-   refolved  by  all  that  it  did  not  lie,  becaufe  the  writ  of  error  is 

▼eraiprece-    given  by  the  ftatute  27  Eliz>  in  a  fpecial  manner,  viz.  either  to  af- 

dents  were     £rm  or  reverfe  the  judgment,  and  the  execution  thereof  is  re* 

contrarv,      ferred  to  B.  R.  and  therefore  no  coram  vobis  refidet  lies ;  but  up* 

which  the     on  a  difcontinuance  or  mifcontinuance,  the  tranfeript  of  the  re* 

Court  (aid     conj  js  remandcd  to  B.  R.  Jo.  14.  pi.  16.  Mich.  18  Jac.  Polhili 

had  pafled  p  *  *  J  ^^ 

without  de-    V.  V*3te. 

bate. 

26.  Jfa  writ  of  error  does  abate  upon  the  plea  to  the  writ,  and  the 
record  be  well  removed,  the  party  may  have  a  new  'writ  of  eiror  coram 
vobis  refidet,  &c.  But  if  the  record  be  not  well  removed,  then  the 
partv  fliaU  not  have  a  new  writ  of  error  here  \  per  Doderidge, 

QodU 
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Godb.  375.    pi.  463.    Trin.    3  Car.   B.  R.    Carlifle  Dean  and 
Chapter's  cafe. 

#  27.  Error  was  brought  in  the  Exchequer-chamber  of  a judgment 
in  afci.fa.  by  an  executor  to  have  execution  of  a  debt  recovered  by  tejla* 
tor.  The  Court  doubted  whether  this  fci.  fa.  being  grounded  on 
a  judgment  in  an  a&ion  of  debt,  be  not  within  the  equity  of  the 
ftatute ;  advifare  vult.  Cro.  C.  286.  pi.  32.  Mich.  8  Car.  B.  R. 
Nevil  v.  South  and  Delabarre. 

28.  Where  the  writ  of  error  recites  truly  the  names  of  the  parties  Yelr.  6. 
to  the  aftion,  the  aclion  itfelf,  and  the  thing  in  demand,  though  the   T.rin'  *+ 
writ  of  error  abates  for  other  defe&s,  a  new  writ  of  error  de  re-  cromwdf" 
£ordo  quod  coram  vobis  refidet  well  lies.    Jenk.  306,  pi.  81.  v.  Andrews, 

S.  P.    but  if 

there  is  any  mistaking  in  the  (aid  matters,  It  is  othcrwife* 

29.  Error  to  reverfe  a  judgment  in  C.  B.  in  an  aftion  on  the 
cafe ;  exception  was  taken  that  the  record  was  not  removed,  the 

judgment  in  C.  B.  being  given  coram  Petro  Phefant,  and  the  writ  of 
error  was  to  certify  a  record  quod  coram  vobis  rtftdet ;  and  the  Court 
abated  the  writ  of  error  for  this  exception.  Sty.  183.  Mich.  1649. 
Gilbert  v.  Marden. 

30.  A  writ  of  error  quod  coram  vobis  reftdet  is9  when  a  writ  of 
enror  is  brought  to  reverfe  a  judgment  given  in  C.  B.  or  other 
court,  where  the  record  was  formerly  removed  into  the  court  of 
B.  R.  and  by  reafon  of  the  death  of  the  party,  or  for  fornc  other  % 
caufeS)  refts  undetermined,  by  reafon  of  the  abatement  of  the  for- 
mer writ  of  error.  Sty.  470.  Mich.  1655.  Anon. 

3 1 .  "Where  a  writ  of  error  abates,  or  is  difcontinued  in  Cam.  Scacc,  Show.  40c. 
the  judgment  is  not  again  in  B.  R.  till  a  remittitur  is  entered;  ?'^,accor<i* 
for  without  fuch  remittitur  it  cannot  appeal  to  the  court  of  B.  R.  earth.  236. 
but  that  the  writ  of  error  is  ftill  pending  in  the  Exchequer-cham-  s.  c.  and 
ber.     1  Salt  261.  pi  u  Trin.  4  W.  &  M,  in  B,  R.  Howard  v.  l"S°P?> 

_ .  *  »  unlets  a  re- 

%  ltt#  mittitur  it 

entered  the 
plaintiff/nurt  fue  a  fci  re  facias* 

32.  A  writ  of  error  coram  vobis  was  brought,  reciting  the  for-  Carth.  367. 
tour  writ  to  be  returnable  coram  nobis,  where  it  was  in  the  time  of  the  qoxx^\^ 
late  queen  as  well  as  of  the  king,  and  therefore  was  quafhed.     But  that  this 
Holt  Ch.  J.  faid,  if  the  writ  of  error  had  been  granted  in  the  time  writ  was  no. 
of  the  king  and  queen,  and  then  the  queen  had  died,  and  then  the  re-  rtec£„r°to 
cord  had  been  brought  into  B.  R.  this  had  been  fuch  a  record  as  the  proceed  up. 
coram  nobis  refidet  defcribes.     Ld.Raym.  Rep.  151,  152.  Hill.  on»  and. 
B&9W.3.  Walker  v.  Stokoe.  quart:ed  ,t# 

23.  And  Holt  took  the  diilin&ion  in  Yclv.  211.  that  where  the  Carlh-  37°* 
Juit  is  to  defeat  a  record,  then  the  variance  is  fatal,  but  where  the        "      '  ' 
fuit  goes  to  another  collateral  matter,  and  not  to  defeat  the  record, 
there  itisotherwife.  Ld.  Raym.  Rep.  152.  in  S.  C. 

34.  It  lies  on  a  judgment  in  B.  R-  for  any  error  in  the  record,  at 
.want  of  an  original^  3c  c.  or  concerning  matters  of  fail,  as  nonage  % 
death  of  the  party  ;  for  error  in  fact  is  not  the  fault  of  the  Court,., 
.therefore  it  may  be  determined  by  the  judges  when  the  record  13 

1 1  before 
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before  them.    8  Mod.  317.  Mich.  1 1  Geo.  in  a  note  there  at  the* 
t    bottom  of  the  page. 

35.  Where  a  writ  of  error  in  this  court  abates  by  the  death  of  the 
parties,  another  writ  of  error  will  lie  quod  coram  vobis  refidet,  but 
in  no  other  cafe.  2  Barnard.  Rep.  253*  Pafch*  6  Geo.  2*  B.  R» 
Heme  v.  BufheL 


C  524  3  (R)     Who  may  affign  Error  in  the  Thing* 

The  Vouchee. 

Br. Error,  [i.  |N  a  writ  of  error  by  the  vouchee  he  may  affign  error  which 
I1,  39*  c'tc>  *  was  between  the  demandant  and  tenant*  8  H.  4.  3.  b.  becaufe 

ritah.  Er-    the  whole  is  upon  one  original.] 

tor,  pi.  61.  ' 

cites  S.  C.  Jenk.  69.  pi*  31.  S.  P.  and  cites  S.C.  and  9  H.  4.  1. 

jenk.  69.  [2.  So  the  tenant  may  affign  error  between  the  demandant  and 
•L31.  cites   ^e  vouciiee#  •  Contra,  22  E. 4.  32.] 

and  9  H.  4.  1  •  that  the  tenant  cannot.     The  vouchee  may  have  prejudice  by  this  error,  bat  the  tenant 
cannot,  becaufe  he  has  recovered  in  value  j  if  the  tenant  reveries  the  judgment,  the  vouchee  (hall  have 
•  fci.  fac.  to  reftore  the  value ;  if  the  vouchee  prevails  by  means  of  the  writ  of  error  brought  by  the 
vouchee,  the  tenant  fhall  be  reftored. 
See  (K)  pi.  7-fopr*» 

Br.  Error,  3.  So  ihefecond  vouchee  may  affign  error  between  the  tenant  and 
g-  » Jj^1  the  firft  vouchee.     Contra,  8  H.  4.  5.] 

fitth.  Error,  pL6x.  cites  S.C. 

Fitah.  Er-  [4,  If  the  heir  of  the  hi/hand  brings  a  writ  of  error  upon  a  judg- 
*°r»  P*'  **•  tnent  given  againft  him,  being  vouchee  in  a  writ  of  dower,  he  may 
U      *    *     Gffig*1  trw  *n  the  whole procefs.    8  H.  4.  5.] 

£5.  The  vouchee  may  affign  error  in  the  judgment  of  the  value 
againft  himfelf.  18  E.  3.  38.  b.] 
Cro.E.  739*  £6.  If  tenant  in  tail  within  age,  being  vouched  in  a  common  re- 
P1*  "3;  H,u'  covery,  appears  by  attorney  where  he  ought  to  appear  by  guardian* 
J*  r!  Hoi-  he  in  remainder  max  affign  it  for  error,  becaufe  he  is  privy  to  the 
land  v.  record  in  regard  of  his  intereft,  and  the  appearance  of  the  infant 

s*pltSd     ty  attorney  was  void.    H.  13  Ja.  B.  R.  between  Holland  and 

accordingly      J-»EE.  J 

per  tot.  Cur. 

.  Palm.  123  and  224.  to  258.  S.  C.  argued  by  counfrl  and  the  Court,  and  judgment  accordingly. 

,        — Bridgm.  69.  Holland  v.  Jackfon  &  aP  S.  C.  argued,  but  the  writ  abated  by  death  of  one  of  the 

plaintiff*  in  error.- Roil.  Rep.  301  to  309.  S.  C.  Arg.  fed  adjornatur,  and  afterwards  the  writ  abated 

by  the  death  of  one  of  the  plaintiffs. Mo.  622.  pi.  850.  S.  C.  but  S.  P.  does  not  appear.— 

All.  75.  S.  C.  cited  by  Hale,  and  th.t  the  in  tire  judgment  was  reverfed.  ■See  tit.  Attorney  (C), 
^1.  4.  and  the  notes  there. 

[7,  If  A.  recovers  .againft  three  in  a  dum  fuit  infra  eetatem,  and 
two  of  the  tenants  are  within  age,  yet  all  may  bring  a  writ  of  error, 
and  ajftgn  the  nonage  for  error.    Dyer,  1,  a*  Ma.  104.  10.  ad- 
judged.] 

[8.  K 
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£8.  If  A%  recovers  agaitift  5,  debt  and  damage  and  after  B.  dies,  Cw.C.  517. 
and  upon  the  return  of  the  death  of  B.  upon  a  tejlatum  a  fcire  fa-  JnVfor  the* 
rias  is  awarded  to  the  Jber  iff  of  Kent,  and  another  fcire  facias  to  the  defendant 
Jberiff of  Surry,  againft  the  ter ten  ants,  and  the  jheriff  of  Kent  re*  terror  it 
turns  C.  tertenant  of  the  land  there,  which  was  the  land  of  B.  at  Swt^r  as 
the  time  of  the  judgment ;  and  the  Jheriff of  Surry  returns  D.  ter-  much  as 
tenant  of  the  land  there  •,  and  upon  this  C.  andD.  appear,  and  C  *hcre  J*,*** 
•pleads  that  J.  S.  ajlranger  is  tertenant  of  the  land,  *  which  was  the  ^fccuM's" 
land  of  B.  at  the  time  of  the  judgment ;  to  which  A.  the  plaintiff  in  feveral 
fays,  that  J.  S.  is  not  tertenant  of  any  land,  Sec.  Upon  fchich  fe-  c£un?"? 
Veral  pleas  feveral  iffues  arc  joined,  and  feveral  venire  facias's,  fc^rai  fuify 
and  feveral  trials,  one  in  Kent  and  the  other  in  Surry  j  and  the  the  one  not 
ijfue  is  found  againf  C.  fcilicet,  that  J.  S.  was  not  tertenant ;  and  jjcpnn^"6 
the  other  iffue  is  fund  for  D.  fcilicet,  that  he  is  not  tertenant ;  upon  other,  and 
which  feveral  verdicts  judgment  is  given  accordingly  for  the  plain-  r-    *■■   \ 
tiff  A.     If  C.  brings  a  writ  of  error  only  Upon  this  judgment,  (f)  +  Fo1,  75°- 
he  cannot  qfftgn  for  error  that  D.  died  before  the  vcrdifi  was  given  for       ~T     J 
him,  for  he  is  a  mere  ftranger  to  the  proceedings  between  A.  and  ing$Pare  fc/ 
D.  for  if  A.  had  relinquifhed  his  writ  againft  I).,  C.  could  not  pre-  ycrai ;  and 
Vent  it  5  for  he  hath  not  pleaded  that  D.  was  alfo  tertenant,  but  anth<Mi.*h 
Jiath  put  himfelf  upon  another  plea,  and  this  being  found  againf!  deaths  &ci 
him  he  fhall  not  have  any  advantage  of  any  proceeding  between  alleged  in 
D.  and  A.   Mich.  14  Car.  B.  R;  between  Angell  and  Cowper,  !h5  0BC»yet 
adjudged  per  Curiam  in  a  writ  of  error  upon  a  judgment  in  B.  terial  as  td  * 
and  the  firft  judgment  affirmed  accordingly,  notwithftanding  this  the  other 
error.     Intratur.]  fuitjnorU 

J  ,  there  any 

fcaufe  that  the  other,  againft  whom  the  verdict  is  found,  (hould  affign  it. for  error,  and  he  cited  for  this 
point  5  E.  4*  7.  and  of  that  opinion  was  Brampfton,  Jones,  and  Croke  $  whereupon  rdle  was  given. 
that  the  judgment  ihould  be  affirmed.  #  r  ««-  1 

« 

$.,If  a  fnafl.  &e  vouched,  and  inters  into  warranty  ±  and  lafes,  he 
may  have  a  writ  of  error,  and  qffign  the  errors  which  happened  be- 
twixt the  aemandant  and  the  tenant,  or  betwixt  the  demandant  and 
the  vouchee.     F.  N.  B.  21.  (C): 

10.  And  Jo  he  in  the  reverfton  who  prays  to  be  received  upon  the 
default  of  the  tenant  for  life,  or  for  his  faint  pleading,  if  he  be  re* 
reived,  and  pleads,  and  lofes,  he  (hall  have  a  writ  of  error,  and 
tjftgn  the  error  betwixt  the  demandant  and  the  tenant,  or  between  t\\£ 
demandant  and  him  who  prays  to  be  received.     F.  N.  B.  21;  (C). 

11.  Note  alfo,  the  vouchee  may  affign  error  between  the  demand* 
ant  and  tenant,  and  fo  of  tenant  per  refceit.  8  H.  8.  4,  5* 
8  H.  4.  3.    But  the  tenant  (himfelf)  fhall  not  have  error,  becaufe 

he  is  out  of  court.     Qusere,  17  E.  2.     Recovery  in  Value,  321  * 

F.  N.  B.  21.  (C),  in  the  new  notes  there  (b)i 

12;  t  Writ  of  error  to  reverfe  a  judgment  given  in  an  afftfe  againft  tfel*.  $» 
A.  and  19  others,  Hill.  41  Eliz.  but  nothing  beirie  done  thereupon*  St  ?•  for  al* 

^y>-  v      j       1  .-  11  11        r  ought  to 

a  fare  factas  was  fued  qtiare  executionem  habere  non  debetj  re-  have  aflign- 
turnable  quinque  Pafch.     A:  appeared,  and  the  others  exacli  non  w-  <u  the  errors 
fterunt ;    and  A.  only  ajftgns  the  errors,  and  this  aflignment  was  Co*f'?er\. 
held  to  be  null  and  void>  without  fuing  afummom  and.feverance  of  the  writ  of 

VOL,  LXi  ft   r  tht  error  is  dif* 
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coatinaej ;    fa  oiberSm  Cro.  E.  89  i,  892.  pi.  8.  Triii.  44EI1Z.  B.  R.  Crom-# 
*****    well  v.  Andrews. 


ought  Co  have  prayed  procefs  ad  fequand*  fimul,  and  upon  this  judgment  of  severance  ought  to  hm 
feed,  for  before  appeatauce  *****  ««"»ot  be  any  judgment  of  leverance  without  procefs,  but  — **- 
it  is  after  appearance* 


C526]  (S)     Affignee. 

In  what  Judgment  Error  may  be  afligned.        / 
[By  Default  or  falfe  Surmife.] 

Thlsfeemt    £1.    a   Man  may  aflign  error  upon  law  in  a  judgment  given  againft 

totemif-  /\   him  ^  default.      19  Aff.  lo.J 

printed, and 

that  it  fbould  be  19  Aff.  pi.  8.— A  judgment  by  default  is  a  judgment,  but  if  it  be  eoonoMtt  it  can- 
not be  affirmed.    Sty.  11*.  Trin.  24  Car.  per  Roll  J.  in  cafe  of  Crook  v.  Sarnm* 

Br.  Error,         [*.  So  a  man  may  aflign  error  in  fac7  upon  a  judgment  £ivea 

cites1!7'  Aff.  ag*inft  him  b7  default-      l9  Aff-  IO0 
£,  S.  P.  and  Roll  seems  mifprinted. 

•  ■  < 

Br.  Error,  [3.  As  in  a  writ  of  mtfne  again/t  two  coparceners,  if  one  dies  pend- 

P1-  I,7'Aff    ing  the  writ,  and  after  both  are  fore-judged,  upon  their  default,  the 
J1,  s.  P.—"  furvivor'and  the  heir  of  him  that  is  dead  may  aflign  for  error  the 

J  and  Roll     death  at  the  time  of  the  judgment  of  him  that  is  dead.   19  AST.  xo. 

inTrilSed?]  ^j^g^  A°ugh  lt  te  mattcr  in  fa<a0 

And  Brooke  fays,  fie  vide  that  upon  judgment  upon  default  matter  in  facl  may  be  alleged  for  crrar— ^ 
See  (P.  b)  iafra,  pi.  17.  S*  C. 

Cro.C.446.  [4.  In  an  ejefiione  frme  againfi  two,  if  after  iffue  joined*  andve- 

&\l7*Jyf-  nire  facias  awarded,  one  of  the  defendants  dies,  and  after  a  verdiB  is 

S?c!'and  given  at  the  iiifi  priusyjr  the  plaintiff',  and  after,  before  judgment, 

it  was  ob-,  the  plaintiff  furmifes  the  death  of  one,  ut  fupra,  and  prays  judgment 

^f^ea^'  aS>a*nft  tb*  rtb*ry  and  judgment  is  given  accordingly,  without  any 
of  one  of  the  anfwer  to  it  by  the  plaintiff  [defendant];  if  it  be  not  true  that  he  died 

defendants  as  j>  furmifed,  it  may  be  afligned  for  error  \  for  inafmuch  as  the 

hafe  'been  Plaintiff  had  madc  ™8  fi"™^  &**  being  a  matter  of  fad,  die 
furmifed  plaintiff  [defendant]  cannot  have  any  anfwer  thereto,  (the  ufe  not 
before  the  being  thereupon  to  enter  that  the  plaintiff  [defendant]  did  not  de- 
Lndf  Aere-  nv  **»)  ^e  Pla*ntW  Ldeftf^ant1  hath  no  other  remedy  but  to  afflgn  it  for 
fore  Hen-"  error.  Mich.  1 1  Car.  B.  R.  between  Tiffin  and  Lenton,  per 
den  Serjeant  Curiam.] 

very  much, 

urged  it  to  be  an  error ;  but  it  was  refolved  by  all  the  Court,  that  fuch  furmtfe  needs  not  to  he  in  judi- 
cial proceft  to  alter  it,  and  therefore'  although  a  venire  facias  ifTued  againft  a  dead  perfoo,  yet  one  of  the 
defendants  being  alive  is  fufficient,  and  no  caufe  of  error  ;  whereupon  the  judgment  was  affirmed. 

Error  of  a  judgment  in  C.  B.  in  trefpafs  of  affiiult  and  battery  were  afligned ;  that  the  acTmn  was 
brought  againft  H.  and  J.  S.  and  J.  S.  died  before  the  laft  continuance  \  it  was  holden,  that  in  rega'd 
the  judgment  was  only  againft  H.  that  the  writ  Jhould  abate  as  againft  J.  S.  and  the  judgment  ftaad 
good  aga-nft  H.     Cro.  E.  145-  P1-  4«  Mich'  V  *V  £*»*•     Hill  v.  Tempeft. 

in  trefpafs  againft  divers,  one  dies  pending  the  action,  and  notwithstanding  the  venire  and  diftringtt 
mentions  all,  and  the  verdift  is  againft  all,  if  this  matter  be  furmifed  before  judgment,  10  that  the  ju4|- 
anent  be  againft  the  furvivors,  it  is  well  enough.    Vent.  349.  Mich.  25  Car.  z,  B«  R.     Anon. 

Affw»ffit 


Afiampfit  was  againfi  two  men,  mean  betwixt  the  verdi&  and  the  judgment  one  of  them  died,  and 
aotwithftanding  judgment  was  given  ;  the  judgment  was  reverted;  for  the  opinion  of  the  Court  was, 
that  the  death  of  one  of  the  parties  did  abate  the  writ.  Cro  £.  105.  pi.  19.  Trin.  30  Elix.  B.  R. 
Meggot  v.  Brpughton.— It  wis  faid,  that  the  cafe  is  not  like  the  cafe  of  an  aftion  of  trefpafs,  for 
every  trefpafs  done  by  many  is  federal  by  each  of  them,  but  every  aflumpfit  is  joint  and  not  feveraL 
A  Le.  54.  pi.  77.  Mich.  29  Eli*.  B.  R.     Megot  ▼•  Broughton* 

See  (Q^a)  infra,  pi.  I.  S.  C. See  (1*  c)  infra,  pi.  11. 

£  5*7  ] 

5.  An  a&ion  of  trover  was  brought  by  jive,  and  before  verdicl  one  Skinn.  39. 
efthem  died,  and  yet  they  proceeded  to  trial,  and  a  verdiB  was  given  P|:  7-  ^^ 
for  the  plaintiffs,  and  they  fuggefted  that  one  of  them  was  dead,  and  v.  jj^*„ 
judgment  was  given  jor  the  reft  ;  this  was  error,  for  every  one  ought  S.  c.  fays, 
to  recover  according  to  that  right  only  which  he  had  at  the  bring-  **'  z{\^. 
ing  the  aftion  5  and  this  differs  from  the  cafe  in  trefpafs  where  ben  and  the* 
one  defendant  dies.     Upon  a  writ  of  error  adjudged  by  three  others)  wert 
judges,  (the  fourth,  viz.  Dolbin  doubting)  and  the  judgment  re-  t^j^00' 
verfed  accordingly,  and  Spring's  cafe  2  Bulft.  262.  difapproved,  judgment 
and  faid  the  realon  of  the  judgment  in  that  cafe  was  mi  (taken,  mould  be 
'  Raym.  463.  Pafch.  34  Car.  2.  Hedgtiwood  &  al'  v.  Bayly  &  al*.  ^^dupon 

thereafonof  Read  and  Redman's  case,  10  Rep.  134.  and  2  Bulft.  26a.  not  allowed,  but  thought 
by  Pemberton  that  Coke's  opinion  was  miftaken  by  the  reporter,  and  fo  it  was  reverfeJ.— 2  Show.  177* 
pi.  173.  S.  C.  adjomatur.— —  S.  C.  cited  that  the  judgment  could  not  be  entered,  3  Mod.  249.  Arg. 
—Sec  the  ftau  8  ft  9  W.  3.  cap.  11.  f.  7.  at  tit.  Abatement  (Q^a). 


(T)     la  what  Judgment ;  and  by  whom* 

[l,]N  debt  the  plaintiff  recovers  by  judgment  againfi  £.  who  after 
A  dies,  and  upon  a  fcire  facias  againft  the  tertenants,  three  are 
returned  tertenants,  who  appear  aad  plead  f ever al  pleas,  and  thereupon 
•there  are  feveral  judgments  againfi  them ;  and  after  one  of  them 
brings  a  writ  of  error,  he  cannot  affign  error  in  the  jirfi  judgment 
given  againfi  B.  as  that  the  judgment  was  not  that  B.  lit  in  miferi* 
cordia,  becaufe  he  is  not  privy  thereto.  Tr.  9  Car.  B.  JR..  between 
Hill  and  Witlach  adjudged,  and  upon  fuch  writ  of  error  and 
affignrnent  the  firft  judgment  affirmed.] 

[2.  If a  judgment  be  given  againfi  the  principal,  and  after  another  S.  P.  fey  Roll 
judgment  againfi  the  bail  in  a  fcire  facias,  the  bail  cannot  in  a  writ  L  ?**•  39* 
of  error  qffign.  error  in  the  jirfi  judgment,  becaufe  he  is  not  privy  car?— — 
thereto.    Hill.    1 1  Car.  B.  R.  between  Hardy  and  Brown  ad-  See  (ft),  pL 
judged  in  a  writ  of  error  upon  a  judgment  in  Rippon,  hut  the  *5*  s* c* 
judgment  given  in  the  fcire  facias  againfi  the  bail  was  reverfed.] 

3.  If  the  defendant  in  the  jirfi  acJion  dies  before  ca.  fa*  fued,  and 
afterwards  the  plaintiff  obtains  judgment  againfi  the  bail  in  fci>  fa. 
Audita  querela  lies  and  not  error.  Ld.  Raym.  Rep.  27.  Mich* 
dW.&M.  Larfipton  v.  Collingwood. 


Rr  a 
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(U)     What  Thing  may  be  sffigncd  for  Error. 

[Things  contrary  to  the  Certificate  or  Record,  of 

Admittance  of  the  Party,] 

£1.    A   Thing  againfl  the  certificate  of  the  juflices  of  record  cannot 
**  be  alfigned.    1  M.  89.  3.    Dyer,  4.  5  Ma.  163.  56.3 
£2.  But  otherwife  where  the  aflignment^cW  with  the  certificate* 
&c.    Dyer,   1  Ma,  89.  3.  as  the  death  of  the  conufor  before  ingroffing 
and  recording  the  king's  fiver.] 
[  528  ]         [3.  But  if  the  judge  of  the  nifi  prius  dies  before  the  certificate  of 
Sr  C.  cited     the  vcrdiB  and  day  in  Bank,  and  notwithstanding  the  clerk  of  the 
Cn>?K*u.   an^^c  returns  the  verdi&,  which  is  received  and  entered,  he  cannot 
Parch,  ijac!   after  ajfign  for  error  the  death  of  the  juJHce  aforefaid,  becaufe  it  U 
'  B.  R.  in  pi.  contrary  to  what  the  court  de  Banco  did  as  judges.     Dyer,  4. 
»*•  jM.  163.  56.] 

[4.  In  a  writ  of  error  to  reverfe  a  fine,  it  cannot  be  afligned  for 

errpr,  that  the  conufor  was  dead  before  the  tefte  of  the  dedimus  potefta- 

tem,  for  this  is  dire&ly  contrary  to  the  record  of  the  couufancc 

taken  by  the  commiflioners.     Dyer,    1  Ma.  89.] 

Cro.E.468,        [5-  In  a  writ  of  error  to  reverfe  a  fine,  it  cannot  be  afligned  for 

469.  (bis)  pi.   error  that  the  conufor  died  between  the  te/fe  of  the  writ  of  covenant  and 

S^P.  agreed  *^*  return  thereof  though  the  conufance  in  this  was  taken  by  dedimus 

per  Curiam,  potefiatem  in  the  country,  although  it  was  objected  that  thi6  afligu- 

Ow.       ment  flood  with  the  record,  inafmuch  as  the  dedimus  poteftatem 

s!  P."doe«Ut  ^ucd  before  the  writ  of  covenant,  and  fo  it  might  be  that  he  died 
notappew.  after  the  conufance,  and  between  the  telle  of  the  writ  of  covenant 
~-~M°-  and  the  return  ;  for  it  feems  it  cannot  be  intended  or  averred,  that 
s!c?  bur.9"  tne  dedimus  ifl'ued  before  the  writ  of  covenant,  for  by  the  dedi- 
not  fully  mus  the  writ  of  covenant  is  fuppofed  to  be  pending,  and  fo  this 
*•  p#  death  ought  to  be  before  the  conufance  taken,  and.  fo  againft  the 

certificate  of  the  commiiEoners.    M.  38,  39  El.  B.  R.  between 
Wright  and  the  Mayor  of  Wickham  adjudged  per  Curiam.] 
Cro.E.4.68.       [6.  But  it  may  be  affigned  for  error,  that  after  the  conufance 
%  'c  PhrJd7'  ta^en,  and  before  the  certificate  thereof,  the  conufor  died,  for  this 
accordingly,  ftands  with  the  record.    M.   38,  39  El.   B.  R.  in  Wright** 

—  %  Jo.      CASE.] 

j8i.  Mich. 

33  Car.  2.  B.  R.  Coclcman  ▼.  Fairer,  S".  P.  accordingly.— Raym.  461.  S.  C.  accordingly.         , 

a  bid.  <;->,  95.  Trio*  165S.  B.  R.     Row  v.  Evelyrv,  S.  P.  per  Cur. 

Cro.E.  677.  £7.  in  a  wr;t  0f  error  to  reverfe  a  fine,  it  cannot  be  affigned 

the  Couit  *  ^or  error  fhat  *&*  dedimus  poteftatem  was  direcled  to  Sir  Roger  Man- 

fp.tlcc  no-  wood.  Knight,  where  there  was  not  any  fuch  at  the  time,  but  he 

tiling  to  this  was  fruf  an  efquire,  and  yet  he  certified  it  according  to  the  writ, 

flal'd"01  f°r  tn*s  ls  againft  the  record.     Dubitatur,  43,  44  EL  B.  R.  bev 

much  to  re-    tWCen  ARUNDEL  AND  ARUNDEL.] 
gard  it ;  ct 

aJjomatur Cro.  J.  u,  \%.  pi.  15.  Pafch.  1  Jac.  B.  R.  the  S.  C.  adjudged  accordingly  per  toU 

Cur.  and  the  fine  was  affirmed. Vclv.  y<,  34.  S.  CC  adjudged  that  this  ihalt  not  be  aiTigoed  for  er- 
ror j  for  the  record  is  aa  citoppcl,  and  he  might  a«  well  fay,  and  for  the  feme  rtafca,  that  there  w»i  »> 
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Tuch  Roger  Manvood  in  rerum  naturt,  which  he  cannot  do,  becaufe  it  is  againft  the  record,-     ■  S.  C 
eked  Arg.  3  Mod.  141. 

%8.  If  in  qffife  of frefb-force,  which  patted  againft  the  defendant, 
the  record  had  made  mention  that  he  had  been  attached  and fummoned, 
and  he  was  not  attached  and  fummoned,  be  Jball  not  afftgn  this  for 
error ;  for  it  is  contrary  to  the  record,  and  then  it  feems  that  he  is 
put  to  the  a&ion  againft  the  flieriff  who  returned  it.  Br.  Error, 
pi.  116*  cites  19  Aff.  7.  ' 

9.  Upon  judgment  upon  default ',  matter  infacl  may  be  alleged  for 
error.    Br.  Error,  pi.  117.  cites  19  Aff.  8. 

I  o.  As  two  brought  writ  of  error  becaufe  writ  ofmefne  was  brought 
againft  the  one  and  the  father  of  the  other,  who  were  forejudged  by 
judgment,  where  the  father  was  dead  at  the  time  of  the  judgment 
givers,  by  which  the  other  coparcenor,  and  the  heir  of  him  who  was 
dead)  brought  writ  of  error ;  for  they  were  co-heirs  in  gavelkind,  and 
alBgned  for  error  the  death  of  the  father  before  judgment,  by  * 
which  the  judgment  was  reverfed,  and  the  plaintiffs  rcftored  to 
their  mefnalty,  and  the  tenant  to  be  attendant  on  them  as  before.  [  529  ] 
Br.  Error,  pi.  117.  cites  19  Aff.  8. 

11.  Error  to  reverfe  a  judgment  in  the  court  of  M.  becaufe  the 
judgment  was  entered  before  the  mayor  and  J.  S.  and  J.  D.  alderman- 

nis,  &c.  and  at  the  fame  time  the  plaintiff' was  made  mayor  pending 
the  fuiti  fed  non  allocatur;  for  if  he  admits  him  to  be  his  own 
judge  it  is  not  error.  Cro.  E.  320.  pi.  8.  Pafch.  36  Eliz.  B.  R. 
Walfh  v.  Collinger. 

1 2.  Another  error  was,  that  the  prefcription  is  to  hold  courts  before 
the  mayor  and  two-  aldermen,  and  it  is  alleged  that  atfucb  a  court  held 
before  the  mayor  and  J.  S.  and  J.  D.  aldermen,  i*fc.  and  alleges  in 

faclo  that  thefaid  J.  S.  was  not  then  alderman  ;  the  Court  held  that 
to  be  a  manifeft  error,  for  that  the  Court  cannot  be  holden  unlefs 
there  be  two  aldermen  at  the  lead,  and  if  J.S.  was  not  an  alderman, 
there  were  not  two  aldermen,  and  for  that  caufe  the  judgment  was 
reverfed.     Cro.  E.  320.  in  S.  C. 

1 3.  Afatute-merchant  was  by  mittimus  removed  out  of  the  Chancery 
into  C.  J8.  and  execution  awarded  there fuper  tenorem  recordi;  refolved, 
that  in  that  cafe  the  conufor  cannot  allege  for  error,  that  tbeflatute 
wants  one  ofthefeals  that  ought  to  be  to  it,  becaufe  he  has  admit- 
ted the  fame  in  C.  B.  Mo.  570.  pi.  778.  Trin.  41  Eliz.  B.  R. 
Worfley  v.  Chamock, 

14.  Error  to  reverfe  a  judgment  in  the  court  of  Abington,  Ro"«  Rep- 
which  court  is  mentioned  to  be  held  before  the  mayor,  fecundum  confue*  i3V>pi"  2f  * 

,.  ,.  ■         o        1.        •      1  *     *  *  J  a.  C  and 

tudmem  burgt  a  tempore  cujus,  &c.  but  it  does  not  appear  there  was  the  writ  of 
any  fuoh  cuftom  there  to  hold  pleas ;  it  was  refolved  the  aflign-  ««>r  held 
ment,  being  direftly  againft  the  record,  is  not  receivable ;  and  faS** '* 
the  judgment  was  affirmed.     Cro.  J.  359.  pi.  19.  Mich.  12  Jac.  writ  admit* 
B.  R.  Whiftler  v.  Lee,  it  to  be  • 

court  of 
record,  and  therefore  it  cannot  be  afligned  that  there  St  no  fuch  cuftom.— a  Bulft.  243.  S.  C. 
and  judgment  affirmed  accordingly.— JcnJc.  327.  pi.  47.  S.  C.  the  frit  by  the  writ  of  error  admits 
it  to  be  a  court. 

R  r  3  15.  If 
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15.  If  the  defendant  appears  by  J.  G.  his  attorney*  it  cannot  be 
affigned  for  error,  that  the/aid  J.  G.  was  dead  before  the  day  tf  ap- 
pearance, becaufe  that  it  is  againft  the  record ;  adjudged  upon  a 
writ  of  error  in  the  Exchequer-chamber.     Cro.  C.  53.   pi.  11. 
Mich.  2  Car.  Morris  v.  Fletcher. 
9i4.*38*  pi-       16.  Nothing  is  aflignable  for  error  which  proves  the  writ  abate* 
tiktioun      a^»  but  that  only  which  proves  it  abated:   as  where  error  wa$ 
held  it  to  be  brought  of  a  judgment  in  eje&ment,'  and  it  was  affigned  that  after 
mot*  verdi&  and  before  judgment  the  plaintiff  entered,  the  Court,  held 

it  not  aflignable,   and  affirmed  the  judgment.     Lev.  155.  HilL 
16  &  17  Car.  2.  B.  R.   Bois  v.  NorclifFe. 
*  Jo.  Si.  17.  In  a  writ  of  error  upon  a  judgment  in  an  inferior  court,  it 

TiSwSC*  may  ^  afl%nCc*  f°r  error>  that  the  mayor,  who  was  the  judge,  had 
adjudged 'by  not  received  the  facrament,  and  taken  the  oaths  according  to  the 
all,  pr*ter  2 5  Car.  2.  becaufe  his  office  is  made  void,  and  fo  the  proceedings 
the  error  u  COTam  non  judice  ;  adjudged,  and  judgment  reverfed  accordingly, 
wciiafllgn-    2  Lev.  184.  Mich.  27  Car.  2.  Hipply  v.  Tuck. 

able,  and 

though  it  cannot  be  alleged  that  he  was  not  judge,  yet  it  may  be  that  he  was  not  mayor,  and  without 

fuch  averment  theitatute  would  be  ufekfs. 2  Mod.  193*  Ipfley  v.  Tusk,  S.  C.  and  judgment  re- 

terfed.— 3  Keb.  721.  pi.  6.  S.  C  and  judgment  reverfed.— S.  C.  cited  Arg.  2  Ld.  JLaym* 
Rep.  885.  Pafch.  2  Ann.  but  denied  by  Holt  Ch.  J.  to  be  good  law. 

Sid.  94.  pi.  1 8.  In  a  writ  of  error  upon  a  judgment  in  the  Palace-Court  held 
T^'weidy"1*  ^^ram  Jacobo  Duce  Ormond,  it  cannot  be  affigned  for  error,  that  the 
8.C.&S.P.  duke  was  not  there,  becaufe  that  is  contrary  to  the  record  ;  adjudg- 
r rted  iS'  e^>  *^*  Court  in  faft  being  held  before  his  deputy  according  to  tie  fa* 
that'one       teni%     *  ^°y*  7°*#  Trin.   14  Car.  2.  Molins  v.  Wheatley. 

cannot  affign  error  contrary  to  a  record  oot  of  an  inferior  court,  any  more  than  oat  of  one  of  the  great 
courts  here.— —Lev.  31 1.  cites  S.C  and  feveral  other  cafes  to  the  fame  purpofe. 

%  Jo.  137.  19.  It  is  not  affignable  for  error  that  the  perfon  who  tried  the  caufe 
Deveney  v.  Wfl/  m^  judge,  by  reafon  of  his  net  having  taken  the  oaths,  andfub- 
tefolved  e  fcribed  the  declaration,  according  to  the  ftatute  1 3  Car.  2.  flat.  2. 
contra.— %  cap.  i.  For  this  is  contrary  to  the  record  and  admittance  of  the 
R^8£  Partics'  *  Lev-  *42»  Hill.  30  &  31  Car.  2.  B.  R.  Denning  r, 
s.  c.  cite#d  Norris. 

by  HoltCh. 

j.  who  fays  he  was  (and  as  Jones  reports  him  to  be)  counfel  in  the  caufe,  and  argued  that  k  was  er- 
ror, but  fay*  the  Court  held  there,  that  fince  the  defendant  had  admitted  the  judge  to  be  a  judge  by 
(leading  to  the  a£fcxons  he  was  eftopped  to  fay  afterwards  chat  he  was  not  a  judge. 

.  20.  Nothing  fhall  be  affigned  for  error  which  the  party  might 
have  pleaded  to  the  aclion,  and  had  a  proper  timefo  to  do  1  Arg.  faid  it 
is  a  rule ;  but  becaufe  in  the  principal  cafe  the  plaintiff  had  no  time 
to  plead  the  matter  ;  for  by  the  death  of].  S.  (one  of  the  tertenants) 
before  the  return  of  the  writ  of  refummons  all  the  proceedings  on  the 
fci.  fa.  were  dif continued,  and  the  parties  out  of  court,  and  fo  had  no 
time  to  plead  any  thing  afterwards,  and  the  death  of  one  tertenant 
puts  the  whole  without  day  5  and  for  that  Holt  Ch.  J.  cited 
Keilw.  69.  Fitzh.  tit.  Error,  pi.  7.  and  judgment  was  given  for 
the  plaintiff  in  error  5  and  the  Court  faid,  that  the  defendant 

mult 
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muft  bring  a  new  fci.  fa.  againft  the  tertenants,  becaufe  the  old 
writ  was  put  without  day  caufa  qua  fupra.  Carth*  200,  201. 
Mich.  3  W.  &  M.  in  B.  R.    Blake  v.  GelL 

21.  Error  in  fact  coram  nobis  upon  a  judgment  in  fare  facias  1SA.16*. 
againft  the  bail,  the  fcire  facias  foggefted  that  Lampton  furvivea\  &d3'J!'C' 
whereas  infaB  the  other  furvived;  but  per  Cur*  the  writ  of  error  amfisgiy, 
lies  not  in  this  cafe,  for  the  merits  of  the  caufe  or  foundation  of  the  ***  qwiAol 

fiat  cannot  he  affigned  for  error  in  facl>  hut  only  miflakes  in  foci  ^J^ind 
pendente  placitOy  which  might  binder  the  proceedings^  as  where  an  in-  faid  be  moft 
fant  appears  by  attorney,  but  this  being  the  very  gift  of  the  ac-  ■*»  *"* 
tion,  the  party  can  be  relieved  only  by  audita  querela.  Comb.  325.  ™alla  y>e" 
Pafch.  7  W.  3.  B.  R.    Lampton  v.  Collingwood.  Carth.  at*. 

S.  C.  ad- 

judged  accordingly }  and  per  Holt  Ch.  J.  it  will  not  lie,  becaufe  the  fa&  affigned  for  error  it  in,  the 
frggeftion  of  the  writ  itfe)f»  and  not  in  any  of  the  proceedings  in  the  caufe.  4  Mod.  314.  S.  C. 

the  widow  and  adminiftratrix  of  one  of  the  defendants  after  two  nichits  returned,  and  judgment  awarded 
againft  her  by  default,  brought  a  writ  of  error  coram  Tobis  refiden*,  and  the  error  an  fad  affigned 
was,  that  fee  never  was  fummoned,  but  the  writ  was  ouaJhed.  Afterwards  ike  brought  audita  querela* 
fiiggefting  the  done,  and  that  her  huiband  died  in  the  life  of  the  other  debtor,  and  lb  his  eftate  waa 
thereby  discharged  of  the  debt  5  and  the  Court  held,  upon  the  authority  of  the  cafe  of  Bakcock  v. 
Thommoh,  that  the  adminiftratriz  Jhould  have  an  audita  querela,  because  now  she  has  no  other 
remedy* 

22.  It  is  not  affignable  for  error  that  he  who  returned  the  writ 
vms  not  fberiff.  2  Ld.  Raym.  Rep.  884.  Pafch.  2  Ann.  An- 
drews v.  Linton. 

23.  Debt  on  a  bond ;  non  eft  fa&um  pleaded  ;  verdiB  and  judg- 
ment for  the  plaintiff  \n  C.  B^error  on  this  judgment  was  affignea\ 
that  the  defendant  died  before  the  day  of  nifi  prius  ;  and  held  that  it 
was  not  aflignable  for  error,  becaufe  the  record  mentioned  that  be 
appeared  that  day;  judgment  was  affirmed  November  7;  1729. 
a  Ld.  Raym.  Rep.  1415.  in  a  note  of  the  reporter,  cites  Mich. 
3  Geo.  2.  B.  R.    Plommcr  v.  Webb. 

rs30 

(U.  2)    Stile,  &c  of  the  King.  £*; 


X.  T17RIT  of  error  was  brought  on  a  judgment,  reciting  that 
*  *  it  was  in  curia  noftra9  viz.  Jac.  2.  whereas  all  the  pro- 
ceedings were  in  the  reign  of  Car.  2.  this  was  held  a  fault  incur- 
able, and  a  judgment  in  B*  R.  reverfed  in  the  Exchequer-cham- 
ber, and  thereupon  the  plaintiff  brought  another  writ  of  error. 
Carth.  158.  Mich.  2  W.  &  M.  in  B.  R.  Dicken  v.  Greenvill. 

2.  &  in  a  writ  of  error  of  a  judgment  in  C.  B.  the  writ  recited 
the  loquela  to  be  curia  no/lra,  viz.  Will.  3.  when  it  was  a  loquela 
in  the  time  of  W.  faf  M.  and  the  Court  denied  to  alter  or  amend 
it  by  the  inftru&ions  to  the  curfitor.  Carth.  520.  Pafch.  12W.  3. 
B.  R.  Tonkyn  v.  Crocker. 


(A), 
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s^tk,  (U.  3)     Want  of  entering  Pledges,  Bail,  &o, 

I*  'T'HE  plaintiff  an  attorney  in  C.  2?.  fued  an  attachment  qfpriw* 
kg'  Againft  the  defendant,  and  recovered  againft.  him  by 


fum  informatus,  and  upon  a  writ  of  error  brought,  this  being  certi-. 
fled,  and  in  nullo  eft  erratum  pleaded,  and  becaufe  he  did  not  find 
pledges  the  judgment  was  reverfed.  Cro.  J,  329.  pi.  7.  Midu 
i  1  Jac*  Bi  R-     De  la  Hay  v.  Vaughan. 

.  2.  After  a  \erdi£t  for  the  plaintiff  in  an  aBion  ofaffauli  in  B.  R« 
the  error  affigned  was,  that  there  were  no  bail  in  B.  R.  Upon  2. 
certiorari  awarded,  the  Ch.  J.  certified  bail  there  sf  John  Hayes x 
fyut  without  any  addition,  and  with  a  blank  for  the  place  of  his  habita- 
tion ;  and  thereupon  the  judgment  was  reverfed,  becaufe  it  did 
not  appear  that  they  were  bail  for  the  party  who  was  fued;  and 
fo  he  was  never  in  the  cuftody  of  the  marfhal,  and  if  not,  then 
he  could  not  be  fued  in  B.  R.  •  Mo,  694,  pi.  961.  Bucknell  ▼, 
Hayes. 

3.  Error  to  reverfe  a  judgment  in  C.  B.  in  which  the  plaintiff 
alleged  diminution  for  want  of  an  original  and  upon  a  certiorari  to 
the  cuflos  brevium  he  certified  no  original^  and  that  there  was  not  any, 
original  between  the  faid  parties  remaining  with  himy  becaufe  there 
were  no  pledges  that  was  ajjignedfot  error ;  and  it  was  agreed  that  if 
no  pledges  had  been  found  it  had  been  error,  5  but  adjudged  that 
pledges Jhall  be  intended  to  be  on  the  original,  (though  it  could  not  be 
found,)  becaufe  in  C.  B.  they  are  always  entered  on  the  original,  an  J  not 
on  the  roll;  and  where  there  is  no  original,  that  is  a  fault  which  is 
aided  by  the  flatute,  though  a  bad  original  is  not.  Sid.  8^*  pL  I21 
Trin.  14  Car.  B.  R.    Wheeler  v.^Yilkinfon. 


[  53^  3  (X)     A  Thing j6r  bis  Advantage* 

[Not  againft  a  Record.] 

f  Br.  .Error,  £j.    a    Man  may  aflign  the  want  of  the  warrant  of  attorney  of  bis 
S-'c!"^1"  own  attorney,' which  is  for  his  advantage.    *  7H.4.  16. 

"t  Br.Af-  and  Ws  own  default,  f  n  H.  4^  44.  88.] 

fife,  pi.  56. 

cites  iz  H.  4.  44.  that  if  in  precipe  quod  reddat  he  lofes  his  land  where  the  attorney  had,  no  warrant,  ani 

trie  tenant  is  ouftcd,  he  (hail  ha\c  affile  5  but  Brooke  fjys,  that  the  contraty  feeros  to  be  law. 

^itzh.  Judgment,  pi.  71.   cites  S.  C.   accordingly.     Put  ibid.  Fitzhcrbert  cites  Hill.  35  H.  6.   that  in 

tnfpafs  judgment  was  given  notwithftanding  fuch  allegation  j  and  13  R.  2.   that  judgment  was  given 

for  the  pluimif*  notwithstanding  the  defendant  alleged  fuch  matter  in  detinue. 


<t 


See  (A),  PJ.       [2.  In  fcire  facias  againft  the  bail  after  judgment  againft  the 

£ncSnacsand  principal,  it  is  no  plea  for  {he  defendant  to  fay,  that  the  principal 

there.  died  before  judgment \  for  this  is  againjl  the  record,  inafmuch   as  a 

judgment  ought  not  to  have  been  given  againft  a.  dead  perfon. 

Mich.  32,  33  EL  B.  R.  between  "Walter  plaintiff,  and  Perrt 

£NP  Spring  defendants,  per  Curiam,  praeter  Wray,  who  doubted, 

qu3crct 


Crror.  ^i 

qusere,  for  by  intendment  the  party  was  not  prefent  in  court  at  the 

judgment,  and  this  is  error  in  fad:.] 

[3.  In  a  writ  of  error  upon  a  judgment  given  at  the  great  fejfions  in  R°U*  K*P« 

Wales,  by  the  ftatute  of  34  H.  8.  the  juftices  there  may  make  f,1'^-*  l# 

deputies,  who  may  give  judgment,  and  this  judgment  was  given  S.  p.  ruled 

by  J,  S.  who  is  fuppofed  by  the  record  to  be  a  deputy  of  the  juftice,  r*  ■■*—  1 

it  cannot  be  *  affigned  for  error  that  the  faid  J.  S.  was  not  deputy  *  Fo^  7S8» 

to  the  faid  juftice,  for  this  is  againft  the  record.     Tr.  1 2  Ja.  B.  R.   b~  q^ 

between  Floyd  and  Best  adjudged  in  a  writ  of  error.]  ch.  J.  ac- 

cordingly. 

[4.  In  a  writ  of  error  to  reverfe  a  judgment  given  in  B.  in  a  for-  Cro.C4.10. 
medon,  it  may  [not]  be  affigned  for  error,  that  whereas  the  record  £u't^'#  p 
is,  that  the  venire  facias  to  try  the  iffue,  which  was  tried  in  that  does  not 
caufe,  was  returned  by  J.  S.  fherifF  of  the  county  of  D.  that  the  »pi*«— 
faid  J.  S.  was  not  then Jherijf  of  the  faid  county,  for  this  is  againft  the  -j1  ,"2*s!c. 
admiflVon  of  the  Court,  who  know  their  officers,  and  have  recorded  &  s.  P.  the 
him  to  be  their  officer  of  the  Court.     Mich.   1 1  Car.  B.  R.  be-  .defendant 
tween  Smith  and  Smith,  fuch  matter  was  affigned  for  error,  JSeSeJthaf, 
and  this  certified  by  a  record  under  the  feal  of  the  Exchequer,  J.  s,  was 
fcilicet,  that  he  was  fherifF,  upon  which  the  judgment  was  af-  "J^  ^^ 
firmed ;  but  fome  then  faid  this  could  not  be  affigned  for  error  return  ^ 
againft   the  record  of  the  court   de  B.    Intratur  M.    10  Car.  the  writ, 
Rot.  192.  Vide  12  H.  4.  B.  R.  Return  de  bre,  40.]  S^cordf 

and  upon  nul  tiel  record  pleaded,  at  the  day  he  procured  in  court  the  letters  patents.   The  judgment  was 
affirmed.  Original  returned  by  one  not  JherifF  is  not  afiignable  for  error,     x  Silk.  265.  pL  9* 

fafch.  2  Ann.  B.  K.     Andrews  v.  Linton, 

t 

1 

[5.  If  error  be  affigned,  that  whereas  by  the  record  the  defendant 
appears  by  Fiuncis  Dennington  his  attorney^  where  his  name  is 
Henry  Dennington,  and  the  warrant  of  attorney  is  certified, 
by  which  he  is  named  Francis  Dennington,  the  judgment  ihall 
be  affirmed ;  for  this  averment  is  againft  the  record,  and  there- 
fore it  is  not  to  be  affigned  for  error.  P.  15  Car.  B.  R.  be-  E  $33  3 
tween  Weblyn  and  Kirby  adjudged  in  a  writ  of  error  upon  a 
judgment  in  Banco.     Intratur  H.  14  Car.  Rot.  1195.] 

[6.  In  a  writ  of  error  upon  a  judgment  in  Banco,  the  plain-  ^-Vaydon 
tiff  may  affign  for  error,  that  whereas  the  record  de  Banco  is,  that  v.  Miller, 
the  defendant  there  appeared  per  J.  Newton^  his  attorney,  and  pleaded  |*  £•  but 
nonfum  informants,  upon  which  judgment  was  given  for  the  plain-  not  Lj»xm 

tiff,  that  J.  Newton  was  not  then  any  attorney,  but  was  forejudged  Jenk. 

ufque  and  during  all  the  term  in  which  he  fo  appeared  and  33*-p'.  66. 
pleaded  ;  and  upon  a  writ  directed  de  Banco  it  is  certified  accord-  '5aj.i6  Tac! 
ingly  1  and  per  Curiam,  this  may  be  affigned  for  error,  becaufe  Heydon  v. 
this  is  not  the  a&  of  the  Court,  as  an  admittatur  by  guardian  is.  5Jnnn*  n 
H.  10  Car.  B.  R.  between  Bawtrie  and  Herne  per  Curiam,  jia8  appeared 
the  judgment  given  in  Banco  reverfed  accordingly.     Intratur  Tr.  «  an  attor- 
9  Car.  Rot.  207.  contra  Mich.  6  Ja.   Rot.  435.  and  in  another  JJ^^aj^ 
action  the  fame  term.    Rot.  506.  between  Lumley  and  Mar-  brought  by 
wood  adjudged  quia  contra  recordum.l  A«  «g*nft 

J  *"•  B.  it  cannot 

be  afiigrccd  for  error  that  D.  was  not  an  attorney,  or  that  there  is  no  fuch  perfon  in  reram  natura ;  for 
It  is  againft  the  record ;  and  the  admittance  of  him  for  an  attorney  by  the  Court  makes  him  an  attorney, 

if 
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if  he 


€rror. 

.. not  an  attorn*?  before  this  admittance.    In  a  writ  of  error  brooght  m  Air  tort,  i 

a^ncd  ut  Copra,  the  defendant  in  the  writ  of  error  in  this  cafe  pleads  in  millo  eft  erratum ; 
not  confWs  that  he  wa»  not  an  attorney  j  but  thrtfka  eft  ojuafi  a  atmwrcr,  that  tfab  t>  net 
•A  *Jt»    Judged  and  affirmed  in  error. 

[7.  In  a  writ  of  error  upon  a  judgment  w  an  inferior  comrt,  if  tic 
ftile  of  the  Court  be  curia  tenia  coram  %  S.fenefchalb  curue,  &c. 
a  tempore,  See.  an  error  may  be  ajfigned  that  J.  S.  was  notfteward 
at  the  time  of  the  court  held,  for  this  is  an  error  in  fa£h  HAL 
9  Car.  B.  R.  between  Hatch  and  Nichols,,  per  Curiam  in  a 
writ  of  error  upon  a  judgment  in  the  court  of  the  Tower  of  Lon- 
don, but  the  judgment  was  affirmed,  becaufe  the  error  was  not 
well  afligned,  for  that  it  was  affigned  that  J.  S.  had  no  authority  to 
hold  courts  which  was  more  general,  and  not  matter  in  fa&  to  be 
tried  by  the  county,  but  may  be  a  matter  in  law. J 

[8.  Upon  an  iflue  tried,  if  William  Atkinson  de  R.  he  re- 
turned and /worn  of  the  principal  fef  alii  de  circumfiantibur  alfofworn* 
among  whom  William  Atkinson  without  addition  is  returned  and 
/worn,  and  a  verdift  given  for  the  plaintiff,  and  judgment  in  a 
writ  of  error,  the  defendant  cannot  affgnfor  error  that  the  find  Wil- 
liam Atkinson  of  the  principal,  and  of  the  tales  was  one  and  the 
/ante  per/on,  and  Jo  there  were  but  n  jurors  that  tried  the  cauie, 
for  this  is  againft  the  record,  inafmuch  as  the  record  is,  that  alii 
de  circumftantibus  jurati,  of  which  William  Atkinson  is  one, 
and  therefore  if  the  record  be  true,  this  cannot  be  one  and  the 
7fame  perfon.    P.  14  Car.  B.  R.  between  Stevenson  and  Es- 
toft  per  Curiam  adjudged,  this  being  afligned  for  error,  and  the 
firft  judgment  affirmed  accordingly.} 

[9.  In  an  attton  upon  the  cafe  upon  apromife  in  the  borough 
court  of  Bewdly  in  comitatu  Worceftriae,  if  the  plaintiff  declares 
there  that  the  defendant  at  Bewdly  within  the jurifdiSHon  of  the  cox 
in  con/deration  of  1  L  given  to  him  by  the  plaintiff,  a/fumed  to 
5  /.  to  the  plaintiff,  if  At  any  time  after  heJhouUfitt  at  any  fair  befd 
within  the  borough  of  JValfal  within  the  jurifdiclion  of  the  f aid  court, 
any  ivtcllen  cloth^  and  avers  that  the  defendant  after  fold  at  a 
fair  held  at  Walfal  aforefaid,  within  the  jurifdi&ion  of  the  court, 
a  woollen  cloth,  and  therefore  he  had  brought  this  a&ion,  and 
the  defendant  pleads  that  he  did  not  fell  the  (aid  woollen  cloth  at 
.Walfal  aforefaid,  modo  &  forma,  upon  which  iflbe  is  taken  and 
tried  at  Bewdly  by  a  venire  facias  de  12  de  burgo  de  Bewdly, 
and  a  verdift  and  judgment  there  given  for  the  plaintiff,  the  de- 
fendant in  a  writ  of  error  may  affign  it  for  error,  that  Walfal  is  in  c»- 
mi  tat  it  Staff  or dia^  and  out  of  the  liberty  of the  J aid  borough  of  Bewd- 
ly, for  this  is  a  m titer  in  fact.  Mich,  u  Car.  B.  R.  between 
lit: a  and  Cully  adjudged  in  a  writ  of  error,  and  the  firft  judg- 
ment reverfed,  in  which  the  defendant  in  the  writ  of  error  being 
warned,  made  default,  which  in  law  was  as  much  as  if  he  had 
pleaded  in  nullo  eft  erratum,  which  acknowledges  the  matter  in 
fatt  afligned  to  be  true.     Intratur  Tr.  1 1  Car.] 

[10.  If  an  a£tion  upon  the  cafe  be  brought  againft  A.  S.  a  feme 
covert>  as  a  feme  file,  and  fie  appears  and  pleads  there  as  afemefohy 
and  judgment  is  *iven  againft  her,  and  thereupon/^  and  %  S. 

her 


¥0).  759. 

This  ctfe  it 
not  law. 
7.  Lutw. 

1^6'j. 

Alcd.  8t. 
Cot  v.  St. 

giced  that 
it  is  not  af- 
ftgnabie  tor 
erjor. 
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far  hujband  bring  a  writ  of  error,  they  may  ajftgn  for  error  that  fie  *  See  (K) 
nvas  a  feme  covert  at  the  time  of  the  appearance  and  pleading,  &c.  for  \^^e 
otherwife  the  wife  might  be  taken  in  execution  without  the  con-  notes  there. 
lent  or  conufance  of  tne  hufband,  and  fo  he  fhould  be  bereaved      "tf^o^ 
of  the  fociety  of  his  wife,  for  he  has  no  other  remedy  to  defeat  it,  J^T  ^e  " 
Mich.  15  Car.  B.  R.    per  Curiam,  between  *  Edwards   and  notes  then, 
Simpson,  in  a  writ  of  error  upon  fuch  judgment  in  the  court 
of  Marfhalfea.     Intratur  Mich.  15  Car.  18  E.  4.  4.  per  Curiam, 
accordingly.    Tr.  1651.  between  |Hayward  and  "Williams, 
adjudged  in  a  writ  of  error,  and  the  judgment  reverfed  according- 
ly.   Intratur  H.  1649.  Rot.  824.] 

11.  It  was  argued  if  judgment  may  be  reverfed  for  the  damages 
mndjtand  fir  the  lands  Brooke  fays  it  feems  that  no.  Br.  Error, 
pi.  12.  cites  28  H.  6.  10. 

12.  In  trefpafs  the  defendant  pleaded  not  guilty,  and  the  judg- 
ment panned,  and  error  brought  and  afligned,  becaufe  after  the  iffue 

joined,  and  before  verditl,  the  defendants  attorney  died  at  D.  and  by 
the  opinion  of  the  Court  this  is  not  error $  for  the  writ  (hall  not 
abate  by  the  death  of  the  attorney,  nor  the  iffue  by  it  is  not  waived 
nor  discontinued 5  for  he  may  appear  by  another  attorney,  or  in 
perfon,  and  the  continuance  is  not  entered  between  the  attornies, 
but  between  the  parties,  and  a  man  cannot  affign  error  but  in 
proper  perfon,  and  ought  to  fue  procefs  immediately  after  delay 
of  the  other    party;    per  Trem.     Br.  Error,  pi.  144.   cites 

5  H.  7-  3-  m  .      „ 

13.  A  man  cannot  aflign  any  thing  for  error  which  is  for  his 

advantage,  as  to  affign  that  he  had  day,  and  that  the  day  was  given 
much  longer  than  the  common  day,  or  that  he  was  effbincd  where  he 
ought  not,  or  had  aid  granted  to  him  where  he  ought  not. 
2  Saund.  46.  cites  F.  N.  B.  22.  (F). 

14.  A  man  (hall  not  reverfe  a  judgment  for  error,  unlefs  he  can 
{hew  that  the  error  is  to  his  prejudice.  5  Rep.  39.  b.  per  Cur. 
Trin.  34  Eliz.  B.  R.  in  Tey*s  cafe,  ad  finem,  cites  8  H.  5.  2.  b. 
andF.  N.B.  11. 

15.  In  the  firft  a&ion  Hit  jury  gave  4*/.  cojls,  and  the  Court  gave 
de  incremento  23  s.  In  the  judgment  the  /\d.  was  omitted,  and  this 
was  afligned  for  error.  The  Court  held  that  for  that  caufe  the 
judgment  fhould  be  reverfed,  although  it  is  for  the  party's  ad- 
vantage. 4  Le.  61.  pi.  154.  Hill.  31  Eliz.  B.  R.  Bufliy  v.  Milfield. 

16.  Error  is  brought  by  the  defendant  upon  a  judgment  in  a 
court  of  piepowders  5  the  error  afligned  is,  that  the  defendant  was 
net  amerced  s  this  was  allowed  for  error;  for  although  it  be  fir  the 
advantage  of  the  defendant,  yet  it  concerns  the  king  and  his  profit* 
Jenk.  2ii.  pi.  48. 

17.  The  plaintiff  in  error  ought  to  aflign  nothing  for  error  but    L  535  3 
that  which  makes  to  his  difadvantagc  ;  and  therefore  he  cannot 

aflign  for  error  that  a  day  over  was  given  beyond  the  time  expreffed 
in  the  writ,  i  Sid.  94,  95.  Trin.  1658.  Per  Glyn  Ch.  J.  in 
the  cafe  of  Row  v.  Evelyn. 

18.  A.  tenant  in  tail,  remainder  to  B.  in  tail,  remainder  to  C  in 
tail;  A.  and  B.  levy  afine%  which  proves  erroneous.     C.  may  bring 

trror% 
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error,  for  the  levying  the  fine  was  for  his  difadvantage ;  per  Car. 

2  Sid.  92.  95.  Trin.  1658.  Row  v.  Evelyn. 
Ld.  Raym.  ip.  Where  the  Court  awards  a  refpondeas  oujler  when  the  judg- 
s.*P.  ^**  ^  w/gA/  to  befinalx  it  can  do  no  harm,  becaufe  the  defendant 
HoitCh. j.  cannot  affign  it  for  error  no  more  than  he  can  the  awarding 
«nrf  cites  k  an  effoign  where  it  ought  not  txr  have  been,  being  for  his  advan- 
Jjia"*w.  tage  9  Pcr  Holt  Ch.  J.  12  Mod.  525.  Trin.  13  W.  3.  in  cafe  of 
3.  Rofier  ▼•  Slanney  v.  Slanney . 

Sawkins.— 

§,  V.  admittedly  Holt  Ch  J.  »  Ld.  Raym.*  Rep*  soit.  Hill,  2  Abb* 


(Y)     Who  may  affign  the  Error. 
Where  be  that  bath  Benefit  by  the  Error. 

A  man  (halt  [t.  t  ttHERE  the  error  is  fy  /£*  ifc^Jw/f  of  the  Court \  though  this 
?Jl^^fc  *  ^    be  for  the  advantage  of  one  party,  yet  the  party  that 

ty  error  un-  hath  the  benefit  by  it  may  affign  it  for  error,  for  the  courfe  of 
kfs  he  can  tkc  Court  ought  to  be  obferved.  Mich.  15  Ja.  B.  R.  between 
XTerroHs  Holmes  and  Twiste  agreed  peT  Curiam.  Co*  8.  Beecher,  59. 
to  hit  dtf-     refflved.J 

advantage.  ^ 
^  Rep.  39.  fc. 

[2.  As  if  in  an  action  of  debt  it  be  found,  that  the  defendant  owes 
the  plaintiff  5  1.  and  the  jury  ajfefs  damages  to  2d.  and  cojls  2d. 
and  after  judgment  is  given,  that  the  plaintiff  Jhall  recover  dehitum 
t*f  damna  prad*  to  2d.  and  no  judgment  is  given  for  the  cofls% 
though  this  is  for  the  advantage  of  the  defendant,  yet  he  may 
affign  it  for  error,  becaufe  this  is  the  error  of  the  Court  to  alter 
the  manner  of  judgments.  Mich.  15  Ja.  B.  R.  between 
Holmes  and  Twistej  adjudged,  and  the  judgment  reverfed  ac- 
cordingly.] 

^l*\  2'h*  ^3«  ^°  ^e  PfoiniHFm  a  fuk  retraelsj  by  which  judgment  is  given 
er v.  SWrley  againft  him,  but  he  is  not  amerced  as  he  ought,  though  this  is  for 
s.c.&S.P.  his  own  advantage,  yet  for  that  the  amercement  ought  to  be 
hcld-  "V  —  parcel  of  die  judgment,  and  fo  the  judgment  ia  nofperfeft 
jen^a^.  without  it,  he  may  affign  it  for  errorn  Co.  &*  Beecher,  59.  re- 
pi.  r2.s.c.  folved.J 

fo*\t con.  C4*  ^°  *n  Wtfrj  cafe  where  a  judgment  is  given  againft  a  man 
r  *  t  in  which  he  ought  to  be  amerced,  if  he  be  not  amerced  he  may 
*  Foi.  760.  affign  it  *  for  error  though  it,  be  for  his  own  advantage.  Co^  8. 
l— %~-J  Beecher,  59*  refolved.] 

cerns  the 

king's  profit,  and  the  public  is  concerned  where  the  king  is  concerned.- S.  C  cited  2  SaumL  47. 

at  the  end  of  pi.  4. But  fee  flat.  16  &  17  Car.  2.  cap.  8.  L  1.  at  tit.  Amendment  (P),  that  aft 

judgment  (hall  be  reverted  for  want  of  a  mifericordia. 

C  536  ]  C5«  S°  if  a  man  ^  "*»tfrrfrf  by  judgment  where  he  ought  to  be 
fnedy  though  this  be  for  his  advantage,  yet  he  may  affign  it  for 
error,  for  that  the  form  of  the  judgment  which  is  the  ad?  of  the 
Court,  is  altered  by  it.     Co.  8.  Beecher,  $$.  adjudged.] 

[6.  ZBuq 


£6.  [2tof]  in  a  writ  of  annuity  if  the  iflue  be  found for  the  plain-  «  *cp-  56/ 
*j#i  and  no  damages  found  for  him,  and  judgment  is  given  according  to  ^/"n^" 
*2*  verdLcl,  the  defendant  cannot  affign  it  for  error  that  no  da-  MaHh  v. 
mages  -were  taxed  againft  him,  becaufe  this  is  for  his  advantage,  Bencham, 
and  here  the  defeQ  is  not  in  the  judgment,  as  it  is  where  there  is  fjj?^* ™* 
a  capiatur  for  a  mifericordia,  but  In  the  verdicl.     Mich.   1 2  Ja.  was  affirm- 
B.  R.  between  Bent  and  Marsh  per  Curiam.]  ed»  becaufe 

the  plaintiff 
htd  releafcd  his  damages  and  corts,  which  n  for  the  defendant's  benefit.  Roll.  Rep.  283.  pi.  40. 

£.  C.  Sc  S.  P.  and  judgment  affirmed;  for  the  defect  here  is  in  the  verdict,  and  not  in  chejudgmenr, 
and  the  reieafe  hat  made  it  all  dear.— —2.  Bultt.  -279,  2X0.  S.  C.  heid  accordingly,  and  juJgraent 
affirmed.  Jenk.  *86.  pi.  20.  S.  C.  the  plaint. ft  frail  have  judgment  for  the  reafon  abovemen- 

tiooed,  and  likewise  the  reieafe  (hall  be  underftood  to  be  before  the  verdict  j  adjudged  and  affirmed  in 
error..  See  [K.  b)  pi.  i.  <S.  C.  and  pi.  7.  S.  C. 

[7.  A  man  cannot  affign  error  in  procefs  or  delay  which  is  for 
bis  own  advantage.  Co.  8.  Beecher,  59.  refolved.  Fitzh. 
Nat.  Brev.  21.  F.] 

[8.  Upon  an  iffuc  between  a  peer  of  the  realm  and  another ,  if  the 
venire  facias  be  quod  fummoneat  12  liberos  &  iegales  homines, 
and  does  not  fay  tarn  milites  qwun  alios,  as  the  Regiiier  is,  though 
tie  peer  of  the  realm  may  afjign  it  for  error,  yet  the  other  cannot,  be- 
caufe it  does  not  concern,  him.  P.  40  El.  B.  R.  between  the  Earl 
of  Worcester  and  Trade.] 

9.  Error  of  judgment  in  trefpafs  of  affault  and  battery,  becaufe  Cro.B.  107. 
the  judgment  was  quod  Jit  in  mifericordia,  whereas  it  fhould  be  quod  pl*  ^  M,cn* 
capiatur.     Tanfield  moved,  that  this  is  for  the  plaintiffs  benefit,  Eli*,  b'  £# 
and  is  the  default  of  the  clerk,  and  fo  ihalT  not  be  affigned  for  Bdicote  v. 
error ;  but  the  judgment  for  that  caufe  was  reverfed.  Cro.  E.  84.  The^d*"- 
pL  2.  Hill.  30  Eliz.  B.  R.     Crow's  cafe.  mem  was' 

.  #  capiatur 

where  it  ought  to  have  been  in  mifericordia,  and  the  judgment  was  reverfed. 

I  o.  The  conuforjball  not  affign  error  in  the  grant  and  render  by  If  *n  infant 
■  which  he  himfelf  takes  the  ejlate,  any  more  than  the  cooufee  ftiall  Ja^'Ai  . 
do  in  the  conufance,  for  that  would  be  to  defeat  the  eftate  given  takes  back 
him  by  the  fine  5  nor  (hall  the  recoveror  bring  writ  of  error  to  de-  tn  e?*te 
feat  the  record  in  which  hitnfelf recovered  the  judgment  in  error,  be-  fataltb' 
ing  to  be  reftored  to  all  that  he  loft  by  the  fine  or  judgment,  and  render,  he 
not  to  avoid  and  lofe  what  he  gained  by  them.     3  Rep.  3  a.  b.  w*Unot 
Trin.  34  Eliz.  B.'R.  the  third  refolution  in  Tcy's  cafe.  SfiiSelJ 

error,  but 
it  without  remedy*    Mo.  74.  pl.  202.  Trin.  6  Eliz.  in  the  Star-chamber  by  Catly*. 

1 1.  If  z  plaintiff  is  not  amerced  where  he  ought  to  he,  it  is  error,  yet 
he  may  aflign  it  for  error  though  it  be  to  his  advantage,  for  it 
concerns  the  kings  profit,  and  the  public  is  concerned  where  the 
king  is  concerned.     Jenk.  283.  pl.  6. 

1 2.  In  error  to  reverfe  a  judgment  in  ejeBment,  the  error  affigned 
was,  becaufe  the  judgment  is  not  quod  capiatur,  as  it  ought  to  be,  it 
being  vi  &  armis ;  and  it  was  reverfed.  Poph,  203.  Mich.  2  Car. 
B,  R.    Rochefter  v.  Rickhoufe. 

tf .  In 
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Vent.  60.         13.  In  a  writ  of  error  brought  by  the  tenant  of  a  judgment  in  die 

ftthatthf*  P"and  feflions  in  Wates*  »t  cannot  be  qffirned  for  error,  that  the 
affign-  Court  awarded  a  grand  cape,  where  they  ought  to  hove  given  judgment 


error 


ed  was,  that  fa  the  .demandant  to  recover,  becaufe  the  award  of  die  grand  cape 
£d  awarded  was  onty  in  delay  °f  ^c  demandant,  and  not  to  die  prejudice  of 
a  petit  cape  the  tenant,  and  therefore  not  by  him  to  be  alleged  for  error, 
where  they  becaufe  it  is  not  ad  grave  damnum  querents,  as  the  writ  of  error 
$?eUndjudag!  fuppofes;  adjudged.  2  Saund  45,  46.  Pafch.  20  Car.  2.  WH- 
ment  upon    liams  v.  Gwyn. 

the  nient 

dedire  *  but  the  Court  held  that  this  was  only  the  awarding  of  proeefs  more  than  fcoatd  be,  and  in  ad- 
vantage  of  the  tenant,  and  therefore  refolved  they  could  net  reverie  it  for  error*  And  Twifden  Hud,  that 
admitting  it  were  erroneous  they  might  then  give  judgment  in  this  Court. 

* 

14.  The  giving  oyer  where  it  ought  not  to  be  allowed,  is  no  error, 
nor  affignable  by  the  defendant,  being  in  his  advantage  ;  but  the 
denial  of  it  where  it  ought  to  beat/owed9  is  error  ;  quod  Powell  con- 
ceffit.  a  Ld.  Raym.  Rep.  970.  Trin.  2  Ann.  in  cafe  of  Longue- 
ville  v.  Thiftleworth  Inhabitants* 


(Z)     Where  the  Error  came  by  the  Default  of  him 

that  qffigns  it. 


See  (X),  pi.  [1.   A    Mln  may  affign  the  want  of  a  warrant 
i.s.c.and         £\   fa    cwn    attorney,    though    it    be    his    1 


of  attorney  of 
— -JM    »_   _    —   —    own    default. 

thenotea  TT  0  , 

there.  1 1  H.  4- 44*  48 -J 


(A.  a)     In  what  Thing  it  may  be  affigned. 

FitaKEnor,  [i.  iT  cannot  be  affigned  in  a  record  which  is  net  in  the  court 
pl»  63*  cites  X  where  the  writ  of  error  is  brought*     1 1  H.  4.  47.] 

[which  is  the  commencement  of  the  cafe,  and  continued  at  fol.  47.  b.  pi.  22.]  ■  ■  Br.  Error,  pL  46. 
cites  S.  C.  but  S.  P.  does  not  appear.  See  (H)  fupra  Worfely  v.  Charaock. 

Fitxh.Error,  £2.  If  a  man  recovers  an  annuity  and  hath  judgment  in  a  fare  fa- 
pi.  63.  cites  c'ms  thereupon,  if  a  writ  of  error  be  brought  upon  the  judgment  in  the 
&,  Error,  fcire  facias  only,  he  cannot  affign  error  in  the  frfi  judgment,  for  that 
pi.  46.  cites  was  not  come  before  them.     1 1  H.  4*  4. 47.  adjudged.] 

S.C.fcS.P. 

[3.  In  a  writ  of  error  upon  a  judgment  in  Banco,  if  the 
plainthT  qffigns  for  error  that  whereas  a  venire  facias  was  returned 
by  J.  S.  as  foeriff  of  the  city  of  Exeter,  he  was  notjberiff  of  the 
city,  this  error  is  not  well  affigned,  becaufe  the  venire  facias  is 
jiot  certified  upon  which  the  error  is  affigned,  for  this  is  upon 
record  in  Banco,  and  this  court  cannot  take  notice  of  this  mat- 
ter of  record  by  averment  without  certificate  thereof;  for  he 
ought  to  have  had  this  certified,  and  after  certificate  thereof,  then  to 
aver  that  whereas  it  is  mentioned  by  the  record  to  be  returned  by 
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Z.  &  flxfift  that  he  was  not  thenjberijf.  Pafch.  1649.  between 
ircroft  and  Ric hards  adjudged,  not  being  well  affigned,  and 
the  *  judgment  affirmed  accordingly.  Intratur  T.  23  Car. 
Rot.  131 1.  B.R.] 

[4.  Error  may  be  affigned  in  every  part  of  .the  record. 
18  E.  4.  9.] 

'  5.  The  plaintiff  afiigned  for  error,  that  where  he  in  the  Exche- 
quer pleaded  fufficient  plea  in  bar  before  the  barons,  upon  which 
the  other  party,  then  plaintiff t  demurred,  and  the  barons  awarded 
that  he  Jhould  recover  where  they  ought  to  have  awarded  that  he 
Jhould  be  barred ;  and  per  Cur.  the  now  plaintiff  (hall  not  be  com- 
pelled to  (hew  caufe  why  the  plea  is  not  good ;  for  by  his  pre- 
tence the  plea  is  good,  and  he /ball  not  be  compelled  tojoew  disabi- 
lity of  his  own  plea ;  for  he  is  to  affirm  the  plea.  Br.  Error, 
pL  108.  cites  39  H.  6.  52. 

d.  But  he  who  is  to  prove  the  plea  ill,  as  where  a  man  affigns 
for  error  that  the  Court  awarded  a  plea  good,  and  barred  the  plain- 
tiff, where  the  plea  was  ill  and  inefficient,  there  hejballjhew  caufe 
tfthc  infufficiency;  quod  fuit  concefium.     Ibid. 

(B.  a)     In  what  Thing  it  may  be  afiigned  upon 

the  Writ. 

m 

£  f.  |F  a  feme  recovers  land  in  a  writ  of  error $  and  after  the  C*&.J.  3*4* 
*  Jbertff  returns  damages  from  the  writ  purckafed  to  the  delivery  J*1'*'  s'c* 
ef feijin,  when  it  ought  to  be  from  the  writ  purchafed  ufque  diem  do«  notVp- 

judicii,  and  after  the  tenant  brings  a  writ  of  error  in  rtdditione  peor 

Judicii,  he  may  upon  this  writ  qffign  error  in  the  judgment  given  for  aBuJ^"9» 
the  damages,  upon  the  return  of  the  fieri ff ;  for  the  laft  judgment  j-  1*1  \ 
is  not  an  execution  but  an  inqueft  (*)  of  office  by  the  ftatute  of  *  Fd.  761. 
Merton,  and  it  is  ufed  always  to  bring  but  one  writ  in  fuch  cafe,  *  —  »~— ' 
and  there  is  not  any  writ  quia  judicia  reddita  funt,  but  judicium.  J"1  s' p* 
Trin.  1 1  Ja.  B.  R;  between  Porter  and  Ager  adjudged.]  p^n   **' 

See(E.b) 
pi.  5.  Tie  t.  Atkini.  And  fee  (M.  c)  pi.  9.  S.  C 

2.  Error  on  a  judgment  in  a  fci.  fa.  upon  a  recognizance,  the 
writ  bore  tefie  die  Soils,  which  is  not  dies  juridicus ;  and  it  was  re- 
vcrfed.    Dyer,  168.  a.  pi.  17.  Trm.  1  Eliz.    Barett  y.  Cleydon* 


(C.  a)     In  what  Thing  it  may  be  afiigned  upon 

the  Writ. 

f  I.  jN  a  writ  of  error  upon  an  outlawry  after  a  judgment  in  a  re- 

dffiifint  2m  error  may  be  ajjigned  in  the  record  of  the  rediffetftn 

(fcilicet,  the  caption  out  of  the  land) •,  and  this  is  fufficient -to  reverfe 

the  outlawry,  though  the  judgment  of  the  redifleifin  continues, 

for 


5&t  &*tOt 

•  Fitxh.Er-  for  the  outlawry  cannot  be  good  upon  an  erroneous  judgment, 
da.  ii  h.'    1 1  H.  4.  •  b.  94.  adjudged  Co.  8.  Altham  f  158.  b.] 

4.  6.  and  the  error  was  brought  upon  the  judgment  of  redifTeifin,  as  well  as  upon  the  judgment  of  out* 
lawry.  -  Fitth.  Error,  pi.  64.  cites  1 1  H.  H4.  6.  [and  (o  it  (hoold  be  in  Roll,  and  this  cafe  is 

continued  in  the  Year-book  at  fol.  94.]  and  is  as  well  upon  the  redifTeifin  as  upon  the  outlawry.— 
Br.  Error,  pi.  45.  cites  9  H.  4.  5.  that  upon  judgment  given  by  the  iberiff  in  writ  of  redifTeifin  writ 
•f  error  lies,  and  fays  fee  judgment  in  this  and  the  firft  judgment  reverted,  and  cites  tit.  Rediflafia, 
pi.  !•  [where  the  cafe  is  taken  more  at  large.  J 

f  This  is  xnifprinted,  **d  fhould  be  15*.  b.  where  the  cafe  in  the  Year-book  is  cited  and  *»fr-i 
fomewhat  fully. 
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3  Le.  230.  2.  C.  and  A.  recovered  in  a  writ  of  account  againft  R.  HilL 
fr'iin!^!  29  Eliz.  R.  affigned  for  error  that  the  faid  writ  of  account  was 
EK*.  B.  R.  brought  againft  him  as  receiver  of  monies  for  to  render  account  quando 

the  s.  c.  in  aj  foc  requifitus  fuerit9  whereas  it  ought  to  have  been  more  fpecial; 
totidem         but  the  Court  held  ^  wrjt  g00(j^  and  faid  that  .t  was  fo  heM  }n 


totidem 

^   verbis.— 


ro.  E.  82.  one  Gomersal's  case,  viz.  quod  reddat  ei  rationabilem  compu- 
•  »•  *ob*  turn  fuum  de  tempore  quo  fuit  receptor  denariorum  ipfius  Aa 


Cro. 

pi.  1.  Rob-  tum  fuum  de  tempore  quo  fuit  receptor  denariorum  ipfiuj 
ieUVnd "   *  Le,  118.  pi.  160.  HiU.  30  Eliz.  B.  R.  Collet  v.  Robftou. 

Cockett,  S.C. 

and  judgment  was  affirmed* 


« 

(D.  a)     How  it  iHay  be  qjfigned.  * 


.Br.  Error,     [1.  |F  two  bring  feveral  writs  of  error  and  feveral fcire  facia/ s  to 
g.  50.  cites         1  reverje  ajuigment  in  an  ajfo  aga^ft  them^  thcy  may,  affi  a 

errors  jointly.     1 1  H.  4.  92.  b.  adjudged.  J 
Br.  Attaint,       [2.  In  a  writ  of  error  it  is  no  good  alignment  of  error  quod  in 
g.  86.  cites  omnious  erratum  eft ;  for  the  Court  is  not  bound  to  inquire  of  the 

Br.  Error,     errors;  if  the  party  does  not  fhew  them  to  him.    6  E.  4. 6.1 

pi.  163. 

cites  S.  C.  &  S.  P.  by  Suliard. 

-  [3 .  In  a  dumfuit  infra  ettatem  againft  three,  as  daughters  and  heirs 
of  J.  S.  if  the  plaintiff  recovers  by  default,  and  the  defendants 
bring  error  and  aflign  their  nonage  for  error,  without  alleging 
that  their  anccftor  died  feifed,  &c.  [Qusere  if  good  or  not  r] 
Dyer.  2  Mar.  104.  10.  adjudged.] 

4.  Divers  parties  upon  divers  writs  of  error  may  aflign  the  errors 
.  in  common  or  feverally.  Br.Error,  pi.  50.  cites  1 1  H.  4. 52. 6$.  oi* 

per  Hulf.  and  Gafc. 

5.  The  form  to  aflign  errors  is  to  put  a  bill  into  the  court,  and 
to  fay  that  in  hoc  erratum  eft,  &c.  and  to  fhew  in  certain  what  things, 
et  in  hoc  erratum  ef,  Isfc.  zndjhew  in  certain  another  thing,  ttftcde 

fngulis  in  which  he  will  aflign  the  errors ;  but  to  fay  in  omnibus 
erratum  eft,  is  not  good  becaufc  of  the  uncertainty*  F.  N.  B* 
2o.  (G)  the  fecond  part. 

S?s?An-U        6'  If  a  Writ  °f  CTTOr  tl^n  aJukment  in  an  ajftfe  be  brought  hj 
drew'v.  li.  four>  and  only  one  nppears,  and  the  others  maie  default,  he  cannot 

<$gn 
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^gh  errors  alone  till  the  others  are  fummoned  and  fevered  ;  adjudged.  Cromwell, 
Yerv.  3,4.  Pafch.  44EI1Z.  Cromwell  V.  Andrews.  reVoiVed*'1*" 

cordingly. 

7.  If  two  are  outlawed  in  an  appeal  of  murder^  and  they  bring  a  *  Keb.  141. 
writ  of  error  to  reverfe  it,  and  one  appears ,  but  the  other  does  not,  p,,.x.,#  s* c# 
bejball  not  afjign  errors  till  the  other  appears  ,  becaufe  he  has  joined  nota  t5Cre 
with  him  #  in  the  writ  of  error;    adjudged,     x  Sid.  316.  Hill.  feyst  that 
1 8  and  1 9  Car.  2 .  The  King  v.  Tothill  &  al\  ££  £r£ 

the  bar  to  aflign  the  error  jointly,  and  one  alone  cannot  do  It  without  fummons  and  Severance* 

(E.  a)     A  Man  cannot  ajffign  Error  in  Fa£fy  and  d\£o 

Error  in  Law. 

■ 

[And  how  to  take  Advantage  of  fuch  Aflignment.] 

pi.  2. 

[And  what  fhall  be  faid  Error  in  Fad,  and  what 

Error  in  Law.]  pi.  3,  4. 

[j.  A  Man  cannot  aflign  for  error  that  judgment  was  given  for  the 
-**  plaintiff j  where  it  Jhould  have  been  given  for  the  defendant l, 
and  alfo  an  error  in  f aft.  Trin.  10  Car.  Camera  Scaccarii  between 
Davis  and  Selby  adjudged  in  a  writ  of  error  upon  a  judgment  in 
B.  R.  where  the  error  mfacl  was9  that  the  plaintiff  who  brought 
the  a&ion  as  adminiflratrix  to  her  hufband,  was  a  feme  covert,  and 
that  her  hujband  was  then  in  full  life."] 

[2.  But  if  a  man  afligns  for  error  that  the  judgment  ioas  given  One  cannot 
•  for  the  plaintiff  where  it  ought  to  have  been  for  the  defendant ,  and  affi*n  Jn *T~ 
alfo  that  he  being  defendant  appeared  there  by  attorney ,  being  then  and  another 
within  age,  and  the  defendant  in  the  writ  of  error  pleads  in  tiullo  efl  error  in 
erratum,  he  fliall  not  have  advantage  for  the  doublenefs,  if  he  does  not  x™.  \  fot 
Jhew  itfpecially  in  his  plea,  but  the  judgment  fhall  be  reverfed,  in-  double,  and 
ftfmuch  as  he  acknowledges  himfelf  to  be  within  age,  which  is  a  may  be  dc 
matter  of  fa£t.     Mich,    j  1  Car.  B.  R.  between  Mayhew  and  ""JJJ}]1?! . 
Basnet  adjudged,  and  a  judgment  given  in  an  inferior  court  re-  sry.  69. 
verfed  accordingly.]  M,ch*  *1 

»■  ■  Where  there  is  error  in  fad  and  error  in  law,  it  muft  be  demurred  to  for  the  doublenefs,  other, 
wife  no  advantage  (hall  be  taken  of  icon  a  general  demurrer.  Agreed  per  Cur.  Lev.  76.  Mich.  14.  Car.  2. 
B.  R,  Molina  v.  Wetby Sid.  94,  pi.  20.  Mullens?.  Weldy,  S.  C.  but  S.  P.  docs  not  appear. 

[3.  In  a  writ  of  error  upon  a  judgment  in  an  inferior  court  if  the 
ftile  of  the  Court  be  curia  tenia  coram  J*  S.  fenefchalto  curia,  &c. 
a  tempore,  &c.  an  error  may  be  affigned  that  J.  S.  was  not  jteward  at 
the  time  of  the  court  held.  Hill.  9  Car.  B.  R.  between  Hatch  and 
Nichols  •,  per  Curiam,  in  a  writ  of  error  upon  a  judgment  in  the 
court  of  the  Tower  of  London,  for  this  is  error  in  fadt.] 

[4.  But  in  the  faid  cafe  if  the  error  be  affigned  that  J.  5.  had  not  any 
authority  to  Md  court,  thfs  is  not  well  afligned,  for  this  is  uncer- 
.    Vol.  IX.  S  f  tain, 
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r  -*-  ■»  tain,  and  *  matter  in  law  peradventure,  and  more  general,  and 
•  Foh  761.^  not  matter  of  fa£k  to  be  tried  by  the  country.    Hill.  9  Car.  B.  R. 
~^      between  Hatch  and  Nichols  adjudged  per  Curiam,  and  the 
judgment  given  in  the  court  of  the  Tower  of  London  affirmed  ac- 
t  CS4X  1  cbrdingly.     Intratur,  Trin.  9  Car.  Rot.  426.] 
^  Hob.264.       Qj.  ln  writ  of  error  upon  a  judgment  in  B.  R.  he  cannot  afftgn 
Lancaftell  v.  ^or  crrDr  ^at  there  it  not  any  bail  filed  for  the  defendant l,  for  this  i* 
Sidley,  s.c.  not  material  if  he  was  in  cuftodia  marefchalli,  &c  for  if  he  was  in 
accordingly,   cuftodia,  the  proceedings  might  be  againft  him  without  any  bail, 

*65-V»344*'  ^ut  *f^e  was  not  tn  ctift°dta*  be  ought  to  ajftgn  the  error,  that  he. was 
S.  C.  not  tailed  nor  in  cuftodia.     Hobart's  Reports,  cafe  341.  f  %  LAN- 

Error  of  1  castel's  case,  and  342.  between  %  Willis  and  Woodhouse 
in  dcbTin  adjudged,  but  quaere,  whether  he  may  aflign  it  contrary  to  the  rc- 
B.  R.  was  cord,  that  he  was  not  in  cuftodia  marefchalli  when  the  declara- 
affigned,  be-  tjon  fUpp0fe8  it,  and  the  other  fo  anfwers.  J 

bill  was  affigned  the  1 1  Feb.  and  the  bail  was  filed  12  Feb.  fo  as  the  bill  was  before  any  bail,  and  it  did 
sot  appear  that  the  defendant  was  in  cuftodia  marefchaUi»  but  becaufe  the  very  day  of  filing  the  bi|l  it 
not  material,  for  whenever  it  is  filed  it  has  relation  to  the  firft  day  of  the  term,  this  error  was  disallow- 
ed.    Cro.  J.  684.  pi.  13.  Mich.  13  Jac.  in  Cam.  Scacc.  Piatt  v.  Pfommer. Hob.  70.  pi.  Sz, 

S.  C.  accordingly.  Jenk.  195.  pi.  44.  S.  C.  affirmed  in  error  j  for  bail  relates  to  the  firft:  day 

•f  the  term. 

Error  afligned  was,  that  there  was  not  any  bail  upon  the  file,  and  this  was  certified  accordingly,  nod 
that  he  was  not  in  cuftodia  marefchalli j  and  it  was  hdd  by  all  the  juftices  and  barons,  that  it  could  not 
be  afligned  for  error,  for  it  is  contrary  to  the  record  j  for  the  declaration  is  againft  him  as  in  cuftodia 
marefchalli,  and  he  appears  and  pleads  to  the  iflue  as  a  prifoner  who  was  in  cuftodia  marefchalli,  there- 
fore he  ihall  not  oe  now  received  to  fay  the  contrary ;  wherefore  the  judgment  was  affirmed.  Cro. J. 568.  , 
pi.  7.  Pafch.  j*  Jac.  B.  R.    Webley  v.  Gilman. 

9.  A  man  may  aflign  as  many  errors  in  law  as  he  will,  but  he 

can  aflign  only  one  error  en  fait,  becaufe  this  error  en  fait  is  to 

be  tried  by.  the  country,  and  the  errors  in  the  record  (hail  be  tried 

by  the  juftices.    F.  N.  B.  20.  (E). 

affii aedThat       7*  *n  rcP'evul  there  are  two  avowant s,  one  of  them  was  an  infant* 

the  defend-    and  appeared  by  attorney  when  he  fhould  appear  by  guardian,  and 

ant  was  an     this  was  afligned  for  error  >  but  in  the  qffignment  of  it  he  concluded 

So*  of  the     tthoc  paratus  eft  verificare,  &c.  and  the  defendant  pleaded  in  nuilo 

judgment       eft  erratum  ;  per  Cur.  he  ought  to  have  concluded  to  the  country,  be* 

-    given  againft  Caufc  the  error  which  he  afligned  is  an  error  infacl,  and  the  jurors 

plratufcft*  on*y  ^ia^  b*  tr*ers  °*  i^  ***&  not  t^c  ju(*g?9»  therefore  it  is  as  if 

Tehficare  there  had  been  no  error  afligned  at  all  -9  for  the  defendant  by 

prout  Curia  pleading  in  nullo  eft  erratum  has  not  confefled  it  to  be  error,  bwt 

which  the  onty  Put  himfelf  on  the  judgment  of  the  Court,  who  cannot  be 

•ther  pleads,  triers  of  it  ;    and  judgment  affirmed.     Yelv.  58.    Hill.    2  Jac* 

in  nullo  eft      3.  R#  King  V-  Gofpor. 


erratum , 


this  is  a  good  plea ;  for  it  lies  not  in  the  breaft  of  the  Court  to  know  whether  he  be  within  age  or  not } 
but  if  he  had  concluded,  et  hoc  par  at  us  eft  verificare  only,  without  more,  this  had  been  good  and 
traverfable,  and  to  be  'tried  by  the  country  ;  and  judgment  affirmed*  fiulft.  37.  Trin.  S  Jac.  Bar- 
ker's cafe. 

Lev.  105.  8,  If  one  afligns  error  in  faft,  and  alfo  error  in  law,  it  is 

^Tucker  double,  ana*  ^  other  party  may  well  demur  upon  it ;  but  it  feems 

S*.  p.  and  that  the  affignment  of  error  in  facl  is  no  waver  of  the  qffignment  of 

feems  to  be  4rror  \n  Jaw  .   fic  di£tum  fuik     Sid.  1 47.  pi.  7.   ID  a  BOta,  Trhu 

L^ff  JsCar.2.  B.R.  Anon. 

warred  ibe  faid  error,  and  aifi&Dtd  of  w  error* 

€)•  Error 
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9,  Error  upon  a  judgment  given  in  C.  B.  in  cafe  upon  feveral 
promifes,  in  which  upon  non  aflumpfit  pleaded,  as  to  two  of  tie 
counts,  verdift  and  judgment  were  given  for  the  plaintiff,  and  as  to 
the  reft  for  the  defendant ;  and  the  error  ajftgned  was,  that  the  de- 
fendant was  an  infant  at  the  time  of  the  promife  made,  and  alfo  ap- 
peared by  attorney  ;  tor  which  alignment  the  defendant  in  error 
demurred  fpecially,  becaufe  it  contained  matter  of  fa£k  and  of 
law  alfo ;  and  therefore  the  judgment  was  affirmed.  2  Ld. 
Raym.  883.  Pafch.  2  Ann.  Burdett  v.  Wheatley. 

10.  Error  in  fafl  was  aligned,  viz.  that  the  plaintiff  was  a  feme 
covert  at  the  time  of  the  aElion  brought,  fed  non  allocatur  ;  becaufe 
it  might  have  been  pleaded  in  abatement,  and  it  is  a  general  rule 
not  tofuffer  that  to  be  ajftgned  for  error  in  f aft,  which  might  have  been 
taken  advantage  of,  by  being  pleaded  in  abatement*     10  Mod.  166. 

TTrin.  1 2  Ann.  B.  R.  Grofvenor  v.  Stephens. 


(F.  a)    At  what  Time  it  may  be  qffigned.  [  S4*  5 

£Or  what  may  be  afligned  for  Error  after  a  Scire 

Facias.] 

£1.     aFTER  a  fdre  facias  awarded  again  (I  the  defendant,  he  •  Br.  Error* 
-"  cannot  afftgn  any  $rror  which  is  matter  of  fail*  *  22  E.  4. 45.   jJjJ  $'Cm 
Fitzh.  Nat.  Brev.  20.  £.  dH.  4.  23.J  _— jenk. 

140.  pi.  86. 
cites  S.  C.  After  errors  afligned,  and  a  fcire  facias  againft  the  defendant  upon  that  aJfignment, 

he  fliall  not  aflign  an  error  in  fad,  as  to  fay  that  the  plaintiff  was  dead  at  the  time  of  the  judgment,  or 
tefore  the  judgment,  &c.     F.  N.  B.  20.  (E). 

After  award  of  execution  on  a  fcire  feci  defendant  cannot  have  advantage  of  matter  pleadable  to  that ; 
otherwife  after  two  nihils.     1  SaUt.  264.    Wicket  v.  Creamer. 

•     [2.  As  in  avoidance  of  an  outlawry,  to  fay  that  he  was  in  France,  Br« Error 

or  other  place  under  fuch  captain  in  war,  for  this  is  matter  of  fa£t,  j!^  s  'Cw 
for  it  (hall  be  tried  by  certificate  of  the  captain.    22  £.  4.  46.] 

[3.  Or  in  avoidance  of  a  judgment  given  for  the  plaintiff  in  a  writ  Br.  Error, 

<>f  dower,  to  fay,  that  there  is  not  any  warrant  of  attorney  for  the  Pj"  ***• 

tenants  certified,  for  this  is  matter  of  fa£fc.   22  E.  4.  45.  adjudged.  JULjenk! 

But  quaere  this,  for  it  feems  this  is  not  matter  of  fatt,  but  to  be  140.  pi.  S6. 

tried  by  the  record.]  Clt?.s?  c* 

J  J  and  it  is 

repugnant  to  fay  that  no  warrant  of  attorney  was  entered,  and  to  pray  a  certificate  to  be  made  of  it  $  and 
the  fcire  facias  admits  the  record  to  be  full. 

1 

[4.  But  after  a  fcire  facias  awarded,  the  plaintiff  may  ajfign  er-  t  Br.  Er«>r» 
rors  in  the  record.     +  22  E.  4.  45.  34  AfT.  %  6.]  &!  sVc. 

— Jenk.  140.  pi.  86*  cites  S.  C.  for  the  record  is  in  court,  but  the  warrant  of  attorney  is  not 
lb* 

J  Quaere  if  this  fhould  not  be  pi.  7. 

£5.  As  to  fay  there  is  not  any  original.     22  E.  4.  45.3  *«"•  Eiror, 

pi.  188. 
citti  S.  C. 

S  f  a  T6.  Or 


54«  ttttet. 

£6.  Or  to  fay  in  avoidance  of  an  outlawry,  tliat  he  was  but  quart* 
exaclus,  for  this  is  to  be  tried  by  the  record  of  the  exigent,  wheri 
it  is  certified.    22  £.  4.  46.] 

7.  The  plaintiff  may  ajftgn  other  errors  in  another  term  apparent  hi 
the  record,  but  the  defendant  cannot  then  allege  diminution  ;  quod  no* 
ta.  Bn  Error,  pi.  12.  cites  28  H.  6.  10. 
%  Lc.  *.  pi.        8.  Error ;  after  errors  examined  the  plaintiff  dtf continued  his  writ, 

t"  Yate"1*11  an^  °^ain£^  a  new  *"***  out  °f  the  Chancery,  to  remove  the  refidue  of 

sl  C.  «!jor-  the  record,  which  being  fent  in  B.  R.  he  brings  a  new  writ  of  errof 

oatur.  coram  vobis  refidet,  and  would  aflign  errors  upon  the  new  part  of 

the  record.     It  was  faid,  it  was  not  warranted  by  any  courfe ;  fof 

this  is  to  allege  diminution  after  in  nullo  eft  erratum  pleaded.     It 

was  the  opinion  of  the  juihces,  that  inafmuch  as  the  firft  writ  is 

discontinued,  and  this  is  a  new  writ  fued,  the  plaintiff  is  not  tied 

to  the  former  errors,  but  may  afftgn  other  errors  at  his  pleafure,  for 

it  is  now  as  if  no  error  were  aifigned  before,  and  he  may  aflign 

other   errors   in  the  record,   or  other  errors   out  of  the   record. 

Cro.  E.  155.  pi*  38.  and  281-  pL  2.  Trin.  34EI1Z.  B.R.  Yates 

C  543  ]    v"  Windham, 

Jenk.  15.  9.  A  writ  of  error  may  Jleep  feven  years  or  more  ;  for  it  is  only  a 

?u*  **'• 'P*  commiflion,  and  the  parties  have  no  day  in  court  by  it;  but  the 

the  parties  £  /  *  .  /  /       » 

have  no  day    delendant  in  a  writ  ot  error  may  by  motion  force  the  plaintiff  in  error 
in  court  till    to  affign  errors  the  fame  term,  and  bring  a  fci.  fac.  returnable  the 

i!TerPr™nfu*      famC  term>    °rlllC  nCXt  tCriT1"       Jenk"  X4°-    Pi-  86. 

a  lei.  fjc.  atl  audiendum  crrores,  or  the  defendant  in  error  foes  a  fci*  r'ac.  quire  executionem  habere 

non  debet. 

10.  The  Court  was  moved  that  there  was  a  fcire  facias  iffucd 
out  to  certify  errors,  and  time  was  deftred  to  affign  them  ;  but  the 
Court  anfwered,  that  the  bringing  of  the  writ  of  error  is  delay 
enough,  and  therefore  if  you  have  not  ajfigned  the  errors  according 
to  the  rules  of  the  Court,  they  flail  not  be  now  accepted.  Sty.  208. 
Hill.  1649.  Hudibn's  cafe. 


(G.  a)     At  what  Time  it  ought  to  be  affigned. 

Fitzh.  Er-  [1.  npHE  plaintiff  in  error  ought  to  affign  feme  error  before  hejhall 

ckMS.C?  have  any  fire  facias  ad  audiena"  errores.  24  E.  3,  3 1.] 

Sty.  281.  [2.  If  A.  recovers  againjl  B.  in  Banco,  and  C  is  bail  for  B.  and 

Satur  — !!!"  *^ter  z  fcire  facias  u  awarded  againjl  C  the  bail,  and  after  two  nihils 

jbid.  \%%.  returned,  a  judgment  is  given  againjl  C*  and  after  he  brings  a  writ  of 

s.  C.  ruled  error  in  Banco  Regis  upon  this  judgment,  he  cannot  affign  for  error 

ou'fcwhY  *^at  t^ere  was  not  a,2y  caPms  ^turned againjl  B.  the  principal  before 

judgment  the  fcire  facias  fucd,  for  that  if  he  had  appeared  and  had  not  pleaded 

ftouM  not  it,  or  had  been  returned  fummoned,  and  had  not  appeared  and 

and*  w^'  P1? adcci  this  mntter>  ne  frould  not  affign  it  for  error,  becaufe  he 

li'uerty  to  might  have  pleaded  it  to  the  fcire  facias,  and  here  the  return  of  the  two 

bring  an  nihils  amounts  to  a  fummons  and  is  all  one  with  it,  and  this  is  a 

^uaeL-  niat^r  of  record  and  not  a  matter  of  fad,  and  there  would  be  no 

end 
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tni  if  he  fliould  be  admitted  to  aflign  it  after  fuch  judgment,  in  IbId-  3*3> 

x  which  if  he  had  appeared  he  might  have  been  aided.  Trin.  1651.  JJti.sfc* 

between  Barcock  and  Tompsoh  adjudged,  and  the  firft  judg-  adjudged  for 

«nent  affirmed.     Intratur.  M.  1650.  Rot.  444.]  *!*  &**• 

tin*     1 

Scire  facias  was  brought  again  ft  the  adminiftratrix.  of  one  of  the  two  perfons  againft  whom  judgment  was 
given,  and  after  two  n'rhils  returned  judgment  was  awarded  againft  her  by  default}  afterwards  fhe 
brought  a  writ  of  error  coram  vobis  refiden',  and  the  error  in  fact  aifigned  was,  that  (he  was  never  funo- 
moned.  The  queftion  was,  whether  this  writ  of  error  would  lie  or  not  ?  becaufe  the  two  nihils  return- 
ed amount  to  a  fcire  fed  j  and  fo  there  being  a  judgment  by  default  after  two  nihils*  it  is  too  late  now 
to  bring  a  writ  of  error.  And  upon  the  authority  of  the  cafe  of  Bakcock  t.  Tom r son  reported  by 
Style,  and  mentioned  by  Ld.  Roll,  and  agreed  by  him,  the  writ  of  error  was  quaihed.  4  Mod.  314? 
Mich.  6  W.  ic  M.  in  B.  R.     Lampton  v.  Collingwood. 

3.  Error  of  a  judgment  in  dower  ;  he  afligned  error  that  the  te- 
nant in  writ  of  dower  appeared  by  attorney  who  had  no  warrant  here, 
and  prayed  writ  to  certify  if  any  warrant  be  or  not,  and  was  oufted 
of  it  5  for  when  the  record  is  removed,  if  the  plaintiff  will  aflign 
any  error  in  fa&,  he  ought  to  aflign  it  before  that  fcire  facias 
iffues  againft  the  defendant;  for  after  this  fcire  facias  iffues he  Jball 
not  afjign  any  error  infaB,  and  therefore  he  was  denied  the  certi- 
ficate by  award.     Br.  Error,  pi.  188.  cites  22  E.  4.  45. 

4.  And  where  a  man  afftgns  that  he  was  ultra  mare  at  the  time  of  r  p*a  "I 
the  outlawry,  &c.  he  {hall  do  it  before  fcire  facias  awarded  againft 

the  defendant.     Ibid. 

5.  And  per  Hufley,  a  man  (hall  not  aflign  diminution  after  fuch 
fcire  facias.     Ibid. 

6.  So  where  original  is  wanting,  or  capias  or  exigent  is  wanting  ; 
for  by  the  fuing  of  the  fcire  facias  he  affirms  that  the  record  is  fulls 
per  Hufley,  quod  non  contradicitur.     Ibid. 

.  7.  A  man  outlawed  of  felony,  and  brought  to  the  bar  to  fay 
why  he  fhould  not  be  put  to  death,  pleaded  that  he  was  imprifoned 
in  the  caftle  of  Oxon,  at  the  time  of  the  outlawry,  and  did  not  fay 
'Under  whofe  cufody,  nor  in  what  county  Oxon  is,  nor  took  averment j 
ethoc,  &c.  and  by  the  juftices,  he  fhall  not  aflign  error  before  the- 
writ  of  error  by  him  purchafed,  and  againft  the  king  does  not  lie 
a  writ  of  fcire  facias  upon  errors  afligned,  becaufe  the  king  is  • 
always  in  court  a  third  perfon  prefent,  therefore  the  prifoner 
muft  plead  every  thing  certain  at  frjl.  Br.  Error,  pi,  135.  cite* 
1  H.  7.  13. 

*8.  When  the  record  is  removed,  errors  muft  be  affigned  befort 
fci.  fa.  ad  audiend9  errores  is  fued  out.     F.  N.  B.  20.  (E). 

9.  And  the  error  ought  to  be  affigned  the  fame  term,  and  a  fci.  fa. 
ad  audiend'  error'  fued  out  returnable  either  that  term,  or  the 
term  enfuing,  elfe  all  the  matter  is  discontinued,  F,  N.  B, 
20.  (G). 

10.  When  the  record  comes  into  court,  the  plaintiff  iliall  aflign  his 
errors  and  have  a  fci.  fa.  before  the  record  fhall  be  entered,  for  that 
fhall  not  be  entered  until  the  parties  have  a  day  by  fci.  fa*  F.  N.  B. 
22.  (F). 

1 1 .  In  civil  cafes  the  errors  neither  are  nor  can  be  afligned  before  • 
the  writ  of  error  is  allowed,  and  the  record  removed  ;  but  in  cafes  of 
outlawry  if  felony  or  attainder  of felmiy  the  error  ought  to  be  firft 

S  f  3  afligned 
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aligned  and  allowed  before  a  writ  of  error  (hall  bo  granted* 
Jenk.  165,  166.  in  pi.  19. 

1  a.  The  plaintiff  brought  a  writ  of  error  upon  a  judgment  ob- 
tained againft  him ;  and  afterwards  the  record  was  removed  into 
B.  R.  he  for  fome  time  neglecled  to  fue  out  a  fcire  facias  ad  uudiend* 
error es  ;  whereupon  the  plaintiff  in  the  original  aBionfued  out  a  fcire 
facias  quare  executionem  habere  non,  &c.  and  upon  2  nihils  returned 
had  judgment,  and  execution  executed.  Carth.  40.  Trin. 
l  W.  &  M.  in  B.  R.  Mofeley  v.  Cocks. 

13.  10  faf  II  W.  3.  cap.  14.  No  f /re,  recovery,  or  judgment  Jball 
he  reverfedfor  error,  unlefs  writ  of  error  is  brought  within  twenty  years 
After  fuch  fine  levied,  farV.' 

14.  In  ejectment  judgment  is  not  complete  till  damages  are 
found,  and  yet  a  writ  of  error  lies  of  the  judgment  before  any  da- 
mages are  found;  becaufc  by  the  judgment  that  is  given  the  pofieflion 
is  touched  immediately ;  and  where  a  judgment  is  final  for  any 
part,  writ  of  error  will  lie.  7  Mod.  100.  Mich.  1  Ann.  B.  R. 
feems  admitted  in  the  cafe  of  the  Queen  v.  Darby. 

15.  If  the  plaintiff  in  error  lies  fill  after  a  writ  of  error  brought, 
this  is  no  difcontinuance  of  the  writ,  but  that  the  defendant  in  er- 
ror has  no  other  way  but  to  bring  a  fcire  facias  againjt him,  tofbew 
caufe  quare  executionem  non  haberet,  and  it  will  be  no  plea  for  the 
plaintiff  in  error  to  plead  that  there  is  a  writ  of  error  depending, 
but  he  muft  affign  his  errors  forthwith  after  fuch  fcire  facias  brought} 
and  in  this  cafe  there  is  a  difference,  (viz.)  if  the  fcire  facias  is  en- 
tered on  the  fame  roll  with  the  writ  of  error,  then  he  may  aflign 

,    errors  without  a  fcire  facias  ad  audiendum  errorcs,  otherwife  not  j 
t  545  ]    V*  **°k  Ch.  J.  3  Salk.  144.  pi.  1.  Lynch  v.  Copt, 
In  alike  1 6.  In  a  writ  of  error  quod  coram  vobis  redder,  the  Court  on 

Court^ne  niption  made  a  rule  that  plaintiff  ihould  affign  his  errors  within 
a  week  on-  four  days.  Barnard.  Rep.  in  B.  R.  328.  Pafch:  3  Geo,  2.  Cow* 
ly.    Bar-     worth  v.  Throuftout. 

oard.  Rep. 

Ill  B.  K.  Patch.  4  Geo.  3,  Goodright  v.  Jtnningt. 


(Gt  a.  2)     Bar  of  Execution, 

Where  the  bringing  a  Writ  of  Error  will  bar  the 
Execution  of  the  former  Judgment* 


I.  TT7HERE  a  writ  of  error  is  brought  upon  a  judgment  in  a 

*  *  nuity  in  C.  J?,  that  court  cannot  proceed  upon  a  fci.  fee.  to 
execute  this  judgment,  Jenk.  74.  pi.  40.  cites  10  H.  6.  6.  17  E.  3. 
Fitzh.  quare  incumbravit,  and  Dr.  Drury's  cafe,  8  Rep.  42. 

2.  But  where  a  judgment  is  given  in  debt,  and  the  record  is  xe» 
moved  by  error,  yet  before  reverfal  an  original  writ  of  debt  Iks  upon 
this  record.     Jenk.  74.  pi.  40.  cites  4  H.  6.  31.  and  Dyer,  32. 

3,  In  trefpafs  after  judgment  by  default  a  writ  is  awarded  to  in- 
quire of  damages,  and  before  the  return  thereof  4  writ  of  error  it 

9  brought, 
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brought,  yet  this  writ  to  inquire  of  damages  (hall  be  executed,  - 
though  iflued  after  the  writ  of  error  was  brought ;  for  in  this  cafe 
the  writ  of  error  does  not  lfe  before  the  return  of  the  writ  of  inquiry, 
becaufe  till  then  no  perfecl  judgment  is  given  by  which  the  defendant 
may  be  damaged  /  but  it  is  otberwife  in  ejetHone  firm*,  or  writ  of 
dower,  and  a  writ  of  inquiry  of  damages  awarded  \for  the  land  and 
dower  are  recovered  by  the  frft  judgments.     Jenk.  74.  pi.  40. 

4.  Execution  was  made  after  allowance  of  a  writ  of  error  in  par- 
liament. It  was  moved  that  the  writ  of  execution  was  fealed  be- 
fore the  writ  of  error  taken  out,  and  as  bail  to  it  was  not  put  in, 
it  could  not  be  a  fuperfedeas.  The  Court  allowed,  that  where 
bail  is  afterwards  put  in,  the  writ  of  error  is  a  fuperfedeas  by  relation 
from  the  very  fealing  of  it,  but  as  bail  was  not  yet  put  in,  the  time 
of  fervice  of  the  execution  was  at  prefent  to  be  confidered  as  re- 
gular 5  but  where  indeed  no  bail  is  to  be  put  in,  the  writ  of  error  is  a 
fuperfedeas  from  the  fealing  it.  Barnard.  Rep.  in  B.  R.  1 76.  Trin. 
2  Geo.  2.  Gumel  v.  Fawl. 


(G.  a.  3)    By  whom. 

Where  feveral  Perfons  may  have  feveral  Writs,  or 

mud  all  join. 

* 

X.  A  Precipe  quod  reddat  is  brought  againft  a  tenant ;  he  vouches  / 
***  judgment  is  given  for  the  demandant  againft  the  tenant,  and 
for  the  tenant  againft  the  vouchee  ;  they  may  have  feveral  writs  of 
error  upon  this  judgment ;  the  vouchee  may  aflign  error  between 
the  demandant  and  the  tenant,  but  the  tenant  cannot  aflign  error 
between  the  demandant  and  the  vouchee.  The  vouchee  may  have  L  S4&  J 
prejudice  by  this  error,  but  not  fo  the  tenant,  becaufe  he  has  re- 
covered in  value ;  if  the  tenant  reverfes  the  judgment,  the  vouchee 
(hall  have  a  fcire  facias  to  reftore  the  value ;  if  the  vouchee  pre- 
vails by  means  of  the  writ  of  error  brought  by  the  vouchee,  the 
tenant  (hall  be  reftored.     Jenk.  69.  pL  31. 

2.  So  where  an  erroneous  recovery  is  had  againft  tenant  for  life, 
he  in  the  reverjion,  and  the  tenants  Jball  have  feveral  writs  of  error, 
and  judgment  for  one  of  them,  and  execution  thereof  fhall  reveft 
their  eftates.   Jenk.  69.  pi.  31. 

3.  Error  of  a  judgment  in  ej eel  merit  againft  feveral  defendants,  Vent.  165. 
and  the  writ  concluded  ad  damnum  ipforum,  which  muft  be  againft  ^'rc^#  J3R 
all,  when  it  appeared  by  the  record  that  the  judgment  was  only  Brail  v.  rj. 
againft  three,  and  that  all  the  reft  were  acquitted ;  per  Cur.  yet  the  cbard»,s.c. 
writ  pf  error  is  well  brought,  tor  all  muft  join  in  the  writ,  which  JJJJJmH*6" 
is  only  a  commifiion  to  examine  errors ;  and  ad  damnum  ipforum  and  they  all 
may  be  intended  only  of  thofe  who  were  found  guilty,  viz.  that  they  he,d  that  the 
were  damnified  by  this  judgment.     3  Salk.  146.   pi.  8.   Ball  v.  ^/n^be 

Richards.  reverfed  a. 

gainft. 
4&eb.  823.  pi,  39.  and  844.  pi.  8].  S-  C  and  the  judgment  wholly  teverfed. 

S  f  4  4.  If 
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4,  If  one  executor  appears  upon  tie  capias,  and  another  makes  ttfauh^ 
.  judgment  (ball  be  again  ft  both  de  bonis  teftatoris;  and  the  judg- 
ment being  againft  both,  one  only  ought  not  to  bring  the  writ  cf  er- 
ror, but  both  tnufi  join ;  for  the  judgment  is  ad  grave  damnum  of 
*      them  alL     1  Salk,  3 1 2.  pi.  1 7.    Pafch,  1  Ann.  B.  R,    Roufe  t, 
Etherington, 

Foi.  763-  (H.  a)     Scire  Facias  ad  audiendunt. 

In  what  Cafes  it  fliall  be  Jited. 

Kt*h,  Er-1    [l«  |F  thefc  matters  which  are  affigned  for  error,  appear  to  thq 
ror,  pi.  \  Court  to  be  no  error,  nor  colour  of  error*  it  fliall  not  grant 

TrinfS     any fcire  facias*  l8  H<  6#  l8>  J9'  Curi^ 

H.  6.  17. 
S.  C.      , 

f  itzh.  Er  [2.  If  a  matter  of  facl  be  affigned  for  error,  a  fcire  facias  fliaU 

™'cts       be  granted.  18  H.  6,  19.] 

Tfin,  18  H.  6.  17.  S.  C. 

3.  In  a  falfe  judgment  againji  an  abbot  the  plaintiff  was  nonfuit% 
and  the  abbot  had  a  fcire  facias  againft  the  plaintiff  to  fhew  why  he 
ihould  not  have  executiop,  and  to  have  the  judgment  executed  re- 
turnable at  1 5  Pafch.  at  which  day  the  plaintiff  appeared*  and  affign- 
ed his  errors,  and  tendered  fureties  to  fue  with  effetl*,  and  prayed  a 
fcire  facias  againft  the  abbot  to  hear  errors.  And  the  opinion  of 
th£  Court  was,  that  he  might  afltgn  the  errors  againft  the  abbot, 
without  fuing  any  fcire  facias  againft  him,  becaufe  they  bad  day  by 
the  roll.  F.  N.  B.  18.  (F), 

4.  But  if  the  falfe  judgment  abate  for  default  in  the  writ,  the  plain-? 
tiff  fliall  not  have  a  fci.  fa.  ad  audiend'  errores  upon  the  record 
certified,  and  if  the  plaintiff  dies,  if  the  falfe  judgment  be  given 

T  J47  ]    in  a  writ  of  droit  patent,  the  heir  (hall  have  a  writ  of  fci.  fa.  ad, 
audiend'  errores.     F,  N.  B.  18.  (G), 

5.  Three  women  and  the  hufband  of  one  recovered  debt  in  C.  B.  and 
judgment  affirmed  in  B.  R.  The  hufband  died.  The  women  fue4 
out  a  capias  againft  the  party  without  firft  fuing  a  fci.  fa.  But  ad- 
judged that  a  fci.  fa.  ought  to  have  been,  firft  fued  forth,  becaufe 
perhaps  the  defendant  might  have  a  releafe  of  the  hufband  who. 
was  dead  to  plead.  Mo,  367,  pi.  503,  Mich.  36  &  37  Eiiz. 
Jfam's  cafe. 

.MaJe  ?sr-  6.   17  Car.  2.  cap.  8.  f  %.    Where  any  judgment  after  a  verdifi 

petual  by       fhall  be  had  by  any  executor  or  adminifraior,  an  aduiimjlrator  de  bonis, 

tap   i*7?"       non  Mavfaeafc'ufa'  at}d  take  execution  upon  fuch  judgment. 

7.  The  Exchequer-chamber  doth  not  award  a  fcire  facias  ad  au- 
diend' errores,  but  notice  is  given  to  the  parties  concerned. 
Vent.  34.  Tvin.  21  Car.  2.  B.  R.  Anon,  in  a  note. 

8.  A  fcire  facias  ad  audiendum  errores  went  againft  the  exeat* 
fors3  where  the  dtfendant  in  the  *writ  of  error  died*  Vent.  34.  Trin. 

•'    '         SlCar, 
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4 1  Car.  2.  the  fecondary  informed  the  Court  of  this  as  the  cafe  of 
Thyn  v.  Cory. 

9.  In  an  information  qui  tam,  &c.  upon  5  Eliz.yor  ujihg  a  trade  ' 
contra  formam  ftatuti,  and  judgment  pro  quer*,  and  writ  of  error 
brought;  per  Cur.  in  the  cafe  of  indi&ments,  there  needs  no 
fcire  facias  for  the  party  to  afiign  his  errors,  but  a  rule  is  fufficient, 
becaufe  the  queen  is  always  in  court  by  her  Attorney-general ;  but 
a  rule  in  this  caufe  being  moved  for,  the  Court  faid  they  had  or- 
dered precedents  to  be  fearched,  but  could  find  none,  and  there- 
fore the  defendant  in  error  muft  proceed  as  he  can  by  law*  Trii*, 
$  Ann,  B,  R,  The  Queen  &  al*  vf  Ford, 

(I.  a)    [Scire  Facias*] 

Againft  whom  it  lies* 

» 

[TertenantsJ] 

_  • 

£j,  IF  a  man  condemned  in  an  aflife  be  outlawed  for  the  fine  of  the  FitA.Ir< 
*  king,  and  he  brings  a  writ  of  error  to  reverfe  the  outlawry  on-  J£*  *!*§ 
fy,  thcrefiballnotbe  any  fcire  facias  rgainft  the  recoverory  becaufe  the  7H.4, 39^ 
outlawry  is  at  the  fuit  of  the  king  only.  7  H.  4.  40.]  S.  C* 

[2.  But  otherways  it  had  been  if  the  writ  of  error  had  been  Fiteh* 
brought  of  tfie  judgment  and  the  outlawry  only.  7  H.  4.  40.]  6»?°dt» 

Pafdi.  7  H.  4.  39.  S.  C* 

[3.  If  a  man  be  outlawed  at  the  fuit  of  a  common  per/on,  and  he  *  ***&• 
brings  error  to  reverfe  the  outlawry,  he  ought  to  fue  a  fcire  facias  £™tfjJ£ 
againjt  the  party.     *  7  H.  4.  40.    9  H.  4.  3.    admitted.    Contra  7  H.  4.  39, 
1 1  H.  '4.  94.]  s*  c* 

[4.  But  if  a  man  be  outlawed  upon  procefs  at  the  fuit  of  A.  who  Br«  Erro^ 
dies,  and  he  brings  error  to  reverfe  the  outlawry,  he  fhall  not  fue  P*44*  Clte* 
a  fcire  facias  againjl  the  executory  becaufe  he  cannot  proceed  f  upon  Br.  Utia^a. 
this   original,   which  is   abated  by  the  death  of  the   teftator.  7»  P1: 9* 

H-i                                                                                                                                           Cite}  S.  C 
<,     -4-30  Fit*h. 

Utlagary,  pi.  9.  citei  S.  C. 
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[5.  Upon  a  writ  of  error  againfl  the  heir  of  him  that  recovers,  a  Br-  Erro*» 
fcire  facias  lies  againjl  the  heir  and  tertenants.    8  H.  4.  1 7.]  |  hTa^is! 

S.  C.  ■       Fiteh.  Error,  pi.  60.  cites  S.  C. 

6.  A  writ  of  error  was  brought  to  reverfe  a  fine.    Some  of  the  A  ""** of 
juftices  thought  that  it  is  the  beft  way  to  award  a  fcire  facias  againfl  brought  to 
the  tertenants  before  the  Court  proceeds  to  examination  of  the  errors,  reverfe  a 
for  he  may  have  fomething  to  plead  in  bary  as  releafey  fafr.  and  fo  fave  «c?*ery 
the  Court  the  trouble  of  examining  the  errors ;  and  though  the  ^^ind 
judgment  ought  to  be  reverfed  againft  the  party  and  privy,  yet  the  fefliojM  of 
jplain|ifF  could  not  h*ve  fcftitytion  till  the  tertenant  be  made  privy  w*j5s*  Thc 

"J  was,  whe-. 
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tber  then  by  a  fcire  facias ;  for  if  he  be  otherwife  oufted  he  may  have  affile. 
T&tl?   Dy.321.a-  e.1.21.  Hill.  15EUZ. 

cia>  again  ft  the  tertcnants  and  the  heir  ?  The  heir  in  this  cafe  it  an  infant,  fo  that  it  was  infilled  that  if  he 
he  admitted  to  be  a  defendant,  he  ought  not  to  appear  during  hit  minority,  and  there  is  no  remedy  till  his 
fuU  age.  Per  Curiam,  it  is  not  neceflary  in  point  of  law,  but  it  feems  to  be  the  conrfe  of  the  Cout, 
and  that  muft  be  followed  ;  and  it  is  reafonable  it  Jhould  be  fo 5  becaufe  the  errors  upon  a  iccovtiy 
Jhould  not  be  examined  before  all  the  parties  are  in  court,  and  therefore  there  Jhould  he  a  fci,  fa.  againft 
the  heir  and  the  tertenants*  3  Mod.  274.  Hill.  lWilcM.  in  B.  R.  Anon* 
» 

7.  Scire  facias  on  a  judgment  in  debt  was  brought  againft  the  hat!. 
It  was  affigned  for  error  that  it  is  not  mentioned  that  procefs  was 
awarded  againft  the  principal ;  and  judgment  was  reverfed.  Cro. 
E.  177-  pi.  6.  Pafch.  32EI1Z.  B.  R.  Herd  v.  Burftow. 

8.  Error  affigned  was  that  the  bail  was  taken  in  execution  without 
any  fcire  facias  tjfuedout  againft  him ;  this  was  held  to  be  error,  and 
a  fuperfedeaa  was  granted  to  deliver  him  out  of  execution. 
2  Bulft.  133-  Mich,  n  Jac.  Kirkby  v.  Ungle. 

aBuHr.131.  9.  In  cafe  of  a  fci*  fa,  againft  an  adminiftratory  the  courfe  is  to 
Huxley  v.  grant  it  fometimes  generally  againft  adminiftrator,  and  fometimes  againft 
S.C."&  s!p.  fuch  a  one  particularly  as  admimftrator ;  per  Mann,  Clerk.  Roll. 
if  Man  Se-  Rep.  23.  pi.  32.  Pafch.  12  Jac.  B.  R.  in  the  cafe  of  Harrifon 
toodsiry-       v.  Hukefley, 

1  o.  The  writ  of  fit.  fa.  anciently  wasjpecialj  naming  the  tertenants y 
but  of  late  fuch  courfe  has  been  charged  as  appears  by  8  H.  4.  18. 
and  the  writ  awarded  generally,  and  when  the  writ  is  general^  nan 
tenure  is  no  plea  in  abatement';  per  Bridgman.  Bridgm.  72.  Hill* 

1 3  Jac- 

11.  The  fcire  facias  againft  the  tertenant  is  not  ad  audiendum 

errores,  but  ad  audiend9  proceffum  Isf  recordum,  and  therefore  he 

cannot  plead  in  abatement  of  the  writ  but  only  in  bar ;  Arg.  t« 

which  Twifdcn  and  Windham  inclined.  Lev.  72*  Mich.  14  Car.  2. 

B.  R.  in  cafe  of  Wynn  v.  Loyd* 

K^riir.  164.       12.  Appellees  of  murder  were  outlawed)  and  brought  error,  and 

Hill.  1659.   apparent  errors  were  afftgnedy  but  the  Court  notwithstanding  would 

andaVll.  7!  not  reverk  ^c  outlawry,  till  a  fcire  facias  returned  againft  the  lords 

S.  P.  mediate  and  immediate.     Sid.  316.    pi.  I.  Hill*    18  &  19  Car.  2» 

B.  R.  The  King  v.  Tothill  &  al\ 
1  show.  505.  1 3.  If  a  writ  of  error  is  brought  to  reverfe  a  common  recovery  y  the 
s  c66Th  Court  before  reverfal  thereof  ought  to  award  a  fcire  facias  againft  the 
Court  upon  tertenants^  and  this  ia  not  merely  difcretionary,  but  ex  neceffttate 
this  motion  juris  y  for  they  may  have  a  matter  to  plead  in  bar  as  a  releafe,  &c 
was  of  opi-    •  p^x„  an(i  hgjd  accordingly  per  Curiam  ;  for  it  is  not  only  a  cau- 

mon  that  ©  .       *         .     .         P  '  i  .  1  .  1    •  J    1 

awarding  it  tionary  writ,  but  it  is  a  legal  caution  which  m  a  matter  makes  it 
to  the  tcr-  neceflary ;  fed  adjornatur.  3  Mod.  119.  Hill*  2  &  3  Jac*  2.  King* 
tenants  was    ft         Herbert. 

net  ex  ne- 

cefficate  juris,  but  difcrctionary.  Comb.  42.  S.  C.  and  per  Cur.  the  reverial  of  the  recomy 

ought  to  be  vacated  j  and  it  was  ruled  accordingly,  nifi,  &c.  S.  P.  in  error  to  reverfe  a  fine,  and 

argued  that  it  is  in  the  difcretion  of  the  Court  to  grant  it,  and  that  it  lies  as  well  after  as  before  judg- 
ment in  the  writ  of  error,  and  of  this  opinion  was  Newdigate  Ch.  T.  and  cited  S  H.  6.  and  43  E.  3. 
in  point,  and  that  in  D.  320,  321.  no  fcire  facias  was  awarded ;  Hill  J.  faid,  that  it  ought  to  have  if. 
fued  before  as  in  21  £.  4.  and  21  H.  7.  in  emr  to  reverfe  an  outlawry,  a  fci.  fa.  to  the  lords  meiiatc 
and  immediate}  and  Nicholas  J.  doubted}  et  atjornatur.  Hardr.  163.  Hill*  2659.  B«  R.  Ford  v. 
Brad  (ham. 

•[549]  <J 
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(I.  a.  2)    Examination  of  Errors.     At  what  Time* 

After  Execution  awarded. 

I.   A   Man  recovered  in  writ  of  debt,  and  the  defendant  brought  writ  Br.Nonfuit, 
**  of error ,  and  removed  the  record  in  B.  R.  and  there  did  &•  *'  *** 
nothings  by  which  the  plaintiff  prayed  execution,  and  could  not  have 
it  without  fcire  facias,  by  which  he  fued  fcire  facias  and  alias,  and 
the  defendant  was  tvjice  returned  nihil,  by  which  the  plaintiff" had  ca+ 
fa.  and  after  exigent,  becaufe  it  was  entered  quod  defendens  ex- 
aclus  fuit  et  non  compartlit,  and  upon  the  exigent  he  came  and  ten* 
dered  the  money  to  the  Court  as  he  ought,  as  it  feems,  and  prayed  fcire 
jacias  ad  audiendum  errores,  and  fuperfedeas,  and  had  it,  becaufe  the 
exa&us  fuit  et  non  cotnparuit  was  upon  the  fcire  facias  of  execution,  and 
tjot  upon  the  writ  of  error,  znAfo  he  is  not  nonfuited  upon  the  writ  of 
error,  and  fo  fee  notwithftanding  the  matter  above,  they  fliall  pro- 
ceed upon  the  writ  of  error,  and  the  advantage  of  it  is  not  loft. 
Br.  Error,  pi.  6.  cites  9  H.  6.  13. 

2.  If  the  defendant  in  error  fues  out  a  fcire  facias  quare  executionem 
habere  non  debet,  this  is  merely  collateral  to  the  record  removed,  and 
yet  by  matter  ex  poft  fafto  may  become  a  record,  as  if  the  plain- 
tiff upon  the  return  of  the  fcire  facias  appears  and  pleads  a  releafe 
or  other  matter,  as  he  well  may,  then  this  is  a  record  annexed  to 
the  firft  record  removed ;  but  if  upon  the  return  of  the  fcire  facias 
the  plaintiff  appears  and  affigns*  errors,  or  has  a  day  given  him  to 
affign  them,  and  upon  this  record  affigns  his  errors  infttffidently, 
this  fcire  facias  is  but  a  piece  of  paper  fled  to  the  record,  no  proceeding 
being  thereupon*  Yelv.  6,  7.  Trin,  44  Eliz.  B.  R.  Crumwcll  v. 
Andrews. 

3.  In  fcire  facias  ad  audiendum  errores,  and  fcire  facias  returned, 
et  quod  prtmonitus  non  venit,  the  Court  without  pleading  will  ex- 
amine the  errors.  Keb.  662.  pi.  53.  Hill.  15  &  16  Car.  2.  B.  R. 
Molineux  v.  Nelfon. 

4.  A  fci.  fac.  does  not  lie  on  a  judgment  pending  a  writ  of  error 
brought  on  that  judgment,  but  the  writ  of  error  pending  is  a  good 
plea  to  the  fci.  facias ;  and  the  whole  proceedings  were  fet  afide  on 
motion  as  irregular,  without  driving  the  defendant  to  an  audita 
querela.  2  Ld.  Raym.  Rep.  1295.  Mich.  8  Ann.  in  Cam.  Scacc. 
Ludlow  v.  Lennard. 


(K.  a)     How  it  (hall  be  joined  in  Demurrer  or  Re-  f  550  ] 

joinder  to  the  Error  affigned. 

[/»  Nullo  eft  Erratum. ] 

£i.  fF  a  man  outlawed  brings  a  writ  of  error  to  reverfe  the  ouU 
•*  lawry,  and  affigns  his  errors,   the  kings  attorney  fball  mi 
plead  in  nullo  eft  erratum >  and  Jo  a  dtmurrer,  29  they  ufed  to  do  be- 
tween 


5S°  Ctwr* 

tnveen  common  perfons,  but  only  upon  the  affignment  of  Ac  crro? 
the  Court  Jhall  give  a  day  to  the  king's  counfcl  to  maintain  the  outlaw- 
ry, and  it  is  entered  curia  advijare  vult  till  the  outlawry  is  reverftd 
or  affirmed.  Mich.  14  Ja.  B.  R.  per  Curiam  and  Clerks  in  Chap- 
nan's  cafe.] 
•  Though  [2.  If  the  plaintiff  in  the  writ  of  error  ajftgns  an  error  in  faB+ 

^  2  if  the  defendant  -will  put  in  ijfue  the  truth  of  the  faff,  be  ought  to  re- 
pleaded it  join  by  denial  of  the  faff,  and  fo  join  ijfue  thereupon,  and  fliall  not 
ii  not  any  fay  #  fa  nun0  gj}  erratum,  for  by  this  he  acknowledges  the  faff  al- 
but  quifi"!  kged  to  be  true.  Dyer,  3  E,  6.  f  7  E.  4.  16.  and  %  9  E.  4-  32. 
demurrer,      it  feems  to  be  intended.] 

tweaufe  it  it  rj,  2ut  when  an  error  in  fa&  is  afngned,  //"the  defendant  will 
aflignable.  acknowledge  the  faff  to  be  fo  as  alleged,  and  yet  that  by  the  law  this  is 
Per  Cut,  not  error,  he  ought  to  rejoin  in  nullo  efl  erratum,  for  by  this  he  ao 
Cro.  j.  »9.    knowledges  the  fad,  and  yet  that  by  the  law  that  is  not  error* 

IO  pi.    C.  ^  T*       ^        i-  -1 

i>afch.2j*c.  Dyer,  3E.  6.  f.  7.3 

£.  R 

Jn  nullo  eft  erratum  is  a  demurrer,  but  is  not  a  confeftion  of  eiror  in  fa£  not  well  afltgned.  Ler.  jri. 
Hill.  22  &  25  Car.  1.  B.  R  ■   A  writ  of  error  afligned  nonage  in  two  of  the  defendants,  where  ail 

appeared  by  attorney,  the  defendant  pleaded  in  nullo  eft  erratum  j  the  judgment  was  reverted  in  two, 
becaufe  this  plea  is  a  confeflion  of  this  matter  in  f*&,  it  being  a  demurrer,  and  no  way  kit  for  rbede- 
tnurrer  to  try  it ;  but  he  ought  to  have  pleaded  to  the  infancy,  ib  that  iflue  might  fee  taken  upon  it. 

lev.  294.  Trin.  22  Car.  2.  B.R.  Grcli  v.  Richards. A  demurrer  in  law  is  never  a  confeifioai 

of  a  thing  againft  the  record,  but  of  that  only  which  may  ft  and  with  the  record  ;  for  othenrife  hi*  coo- 
ieffion  wuuld  be  vain,  and  ihould  not  bind  the  Court.  Per  Popham.  Cro.  J.  10.  pi.  15.  Patch, 
j  Jac.  B.  R. 

When  error  in  ftft  is  well  affigned  for  error,  in  nullo  eft  erratum  amounts  to  a  confeffion  of  the  fad, 
*s  if  infancy  be  affcgned,  the  pi aintift"  cannot  plead  in  nullo  eft  erratum,  becaofe  by  it  be  confefies  the 
inf-ncy,  but  he  ought  to  take  ifiue  j  but  if  the  party  a$gn  for  error  that  the  Court  did  not  fit,  or  that 
the  defendant  did  not  appear,  which  alignments  are  of  matters  of  fact,  but  not  well  caade,  there  ia 
rjullo  eft  erratum  amounts  to  a  demurrer.  Per  Hale  Ch.  J.  Raym.  131.  Mich.  25  Car.  2.  B.  R« 
Oketover  v.  Overfcury. 

•f  Br.  Error,  pi.  165.  cites  S.  C»  Fitzh.  Error,  pi.  43.  rite's  S.  C. 

J  Br.  Error,  pi.  93.  cites  S.  C, Fiuh.  Error,  pi.  45.  cites  S.  C._ 

Br.  Error,  [4.  So  if  error  be  alleged  in  the  body  of  the  record,  in  nullo  eft 
pi.  93.  cites  erratum  js  a  gCO(i  rejoinder,  for  this  fliall  put  the  matter  in  the 
Fitzh.  Er-    judgment   of  the   Court,   the   record   being   agreed   to   be  fo* 

ror,  pi.  45.    9  Ef  4.  3a.] 
cites  S.  C. 

But  otherwifc  it  is  of  error  in  the  record,  as  want  of  capias,  or  the  like,  there  he  may  fey  in 
nullo  eft  er;arum,  and  there  if  the  defendant  will  confefs  tt-e  error,  the  Cou.t  ought  not  to  revetfc  the 
judgment  till  they  be  aiccruined  of  the  error.     Br,  Error,  pi.  165.  cites  7  E.  4.  16. 

r  —a-  -t        [  5,  So  if  error  be  alleged  in  a  matter  of  record  which  is  not  of  the 

Fol.  764.  fajy  0j  f}je  record,  but  in  a  collateral  thing,  as  quod  non  habetur  ali* 

\tT\  quod  recordupi  of  rcfummons,  in  nullo  eft  erratum  is  a  good  re 

pi.  93.  cite!  joinder,  for  if  the  plaintiff  in  the  writ  of  error  does  not  R  pray  a  di- 

S.  c. — -  rninution,  and  thereupon  procure  a  certificate  from  the  inferior 

Fitzh.  Er-  court)  that  there  is  not  any  re-fummons  before  the  rejoinder  en-! 

cites  s!  c^"  tered,  this  ai%nmcnt  is  of  no  effe£t,  but  void,  inafmuch  as  this 

f[  Fitzh.  is  to  be  tried  by  the  record  itfelf ;  and  no  diminution  can  be  alleged 

Err°citcs"      afUr  l^e  reJQtf^er  €ntev€^   §  9  E.  4.  32.  f  7  E.  4.  16.  for  if  the 

v,.  c. defendant  will  confefs  the  error,  yet  the  Court  ought  not  to  reverie 

Br.  Error,     rne  judgment  till  they  are  afecrtained  of  the  error  by  the  record 

ct;6s5.c.  aafo  • 

7  6.  In 
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<J.  tn  nulk)  eft  erratum  cannot  be  pleaded  to  an  error  nfflgnei  en 
fait,  but  he  ought  to  anfwer  to  the  enoT  en  fait.  Dy.  65.  pL  7. 
Mich*  3  E.  6.  in  cafe  of  Ld.  Arundcil  v.  Ld.  Windfor. 

7.  Error  affigned  was,  that  the  defendant  appeared  per  J.  S.  of* 
tornatur  fuum,  and  that  thrre  was  not  any  fuch  perfon  as  J.  S.  in  re* 
rum  natura ;  the  defendant  pleaded  in  nullo  ell  erratum,  which  U 
a  confeflion,  and  yet  the  Court  held  it  no  error,  becaufe  //  it 
againfk  -the  record,  and  the  party  is  eftopped  to  fay  the  contrary^ 
but  he  might  have  affigned  that  J.  S.  had  not  any  warrant  of  at** 
torney;  and  judgment  affirmed.  Cro.  E.  66$.  pi.  18.  Pafch. 
41  Eliz.  C.  B.  Crofle  v.  Tyrer. 

8.  The  parties  being  at  ffue,  and  an  habeas  corpora  awarded,  C.  Bw 
in  which  the  action  depended,  awarded  a  Juperfedeas  quia  impro- 
vide,  Sec.  which  was  delivered  to  thefberiff,  and  yet  he  returned  the 

Jury,  and  the  canfe  nvas  tried  at  the  affiles,  and  a  verdict  for  the 
plaintiff ';  this  matter  was  affigned  for  error  ;  the  defendant  in  er- 
ror pleaded  in  nullo  eft  erratum,  and  adjudged  error  ;  for  the  error 
afligned  is  a  matter  in  foci  depending  on  a  matter  of  record,  aidfi 
the  plea  is  a  confeflion,  that  fuch  a  fuperfedeas  was  awarded,  and 
delirered  to  the  fheriff  before  trial,  and  confequendy  after  the  fu- 
perfedeas delivered  the  hands  of  the  fheriff  were  bound.  Yelv.  5  7. 
Mich,  a  Jac  B.  R.  King  v.  Andrews. 

9.  A  double  error  in  fait  was  afftgntd ;  and  per  Holt  Ch.  J.  the 
way  is  to  plead  in  nullo  eft  erratum,  and  Jhew  the  duplicity  for 
caufe  to  affirm  the  judgment.  But  if  apparent  error  appears  on  the 
record,  notwithstanding  the  ill  affigning  of  the  error  in  faft  by 
reafon  of  the  duplicity,  judgment  ought  to  be  reverfed  for  fuch 
apparent  error  5  but  no  .fuch  error  appearing  here  on  the  record, 
the  judgment  was  affirmed  becaufe. of  the  duplicity  of  the  error  in 
faft;  per  Curiam.  12  Mod.  65  •,  651.  Hill.  13  W.  3.  GibbsV. 
Walkley. 

10.  Debt  on  a  bond,  and  the  plaintiff  having  had  a  verdift  and 
judgment  in  C.  B.  a  writ  of  error  was  now  brought  by  the  defend- 
ants ;  and  it  was  affigned  for  error,  that  one  of  the  defendants  died 
before  the  day  of  nift  prius ;  Strange  for  the  defendant  in  error 
moved,  that  it  appears  on  the  record  that  both  the  defendants  joined 
in  bringing  this  writ  of  error ;  fo  that  the  error  now  affigned  is  con* 
trary  to  the  record,  and  confequently  an  error  which  the  plaintiffs 
are  eftopped  to  affign  \  and  therefore  the  plea  of  in  nullo  eft  er- 
ratum is  a  demurrer  to  it,  an4  cites  1  Ro.  Ab.  758.  pi.  8.  And 
the  Court  being  of  this  opinion,  the  judgment  was  affirmed. 
Gibb.  1  op,  110.  Mich.  3  Geo.  2.  B.  R.  Webb  v.  Plumner  8c 
aT. 

(L.  a)     Diminution.  j-  ^2  ] 

[Alleged  j  how.     Not  contrary  to  the  Record.] 


[l.   A  ^*an  cannot  alfcge  diminution  contrary  to  the 
"  is  certified.  Pafch.  41  El.  B.  R.] 


record  which  Diminution 

{hall  not  oe 
alleged  in 

inferior  courts.     Sid.  40.  364.     Shall  nor  be  alleged  when  it  appears  there  is  want  of  conrinuanct. 

Sid.  348.  ■  i  Saik.  266.  pi.  1X.  PaKh.   3  Ann*  C.  R.  in  cafe  of  Hale  v.  Clare,  S.  P, 

2.  As 


ss*  €rror. 

£ 2.  ^fx  if  in  a  writ  of  error  it  be  certified  that  the  judgment  was 
that  defendant^/  in  mifericordia,  the  defendant  in  the  writ  of 
error  cannot  allege  diminution,  fcilicet,  that  the  record  is  quod  cap*- 
atur,  becaufe  this  is  contrary  to  the  record  certified.  Pafch.  41  EL 
B.R.] 
fcolt  Rep*        [3.  If  upon  a  writ  of  error  the  record  be  certified  that  a  challenge 
S?C.*hdd     was  to  thefberifffor  coufinage,  and  after  thereupon  a  venire  facias  to 
accordiagly.   the  coroner  upon  diminution,  it  cannot  he  certified  that  the  challenge 
to  the  coufinage  was  after  the  return  of  the  venire  facias,  becaufe 
this  is  contrary  to  the  record  before  certified,  for  nothing  can  be 
certified  but  mat  which  Hands  with  the  firft  record.  Trin.  13  J  a. 
B.  R.  between  Floyd  and  Bethell.} 

4.  It  cannot  be  alleged  upon  a  bill  of  exceptions,  as  to  fay  that  a 
minifter,  as  (herifF,  &c.  was  examined,  which  is  omitted.  Br.  Er- 
ror, pi  50.  cites  11  H.  4.  52.  65.  92.  per  Huls. 

5.  Error  in  B.  R.  of  a  judgment  given  in  Briftow,  inafmuch  as 
the  attachment  was  returned,  Tuefday  was  in  fefto  SancH  Edmundi9 
where  the  feajl  was  Wednefday  ;  the  defendant  alleged  diminution^ 
that  the  record  is  Tuefday  thefixteentb  day  of  July ,  anno  5  is.  4.  in 

fefto  Sancli  Edmundi,  and  fo  thefe  words  (&m€H  Edmunds)  void, 
and  the  reft  is  the  day,  and  prayed  writ  to  certify  it ;  and  per 
Jenny  and  Laicon  this  diminution  is  not  good ;  for  it  is  to  falfify 
the  record ;  for  diminution  cannot  be  alleged  in  that  which  is  contrary 
to  the  record*  But  in  that  which  may  (land  with,  &c.  But  per 
Billing  and  Needham,  this  (lands  with  it.  Br.  Error,  pL  168. 
11  E.  4.  10.  / 

6.  Aflife  was  brought  by  A.  againft  B.  and  others,  and  pafled 
for  A.  and  B.  and  the  others  brought  writ  of  error,  and  affigned 
for  error  the  mifnofmer  of  one  of  the  jurors,  but  not  how,  and  alfo  that 
the  dijfeifm  was  found  with  force,  by  which  the  juftices  Jbould  treble 
the  damages,  where  it  was  not  found  if  the  difieiftn  was  before  the 
flatute  of  forcible  entry  or  after,  and  to  the  firft  error  the  defendant 
prayed  that  it  be  amended,  and  to  the  other  error  be  pleaded  that  in 
this,  nor  in  any  other  part  of  the  record,  in  nullo  eft  erratum,  and 
prayed  that  the  judgment  be  affirmed,  and  day  was  given  till  the 
next  term,  at  which  day  the  plaintiff f aid  that  it  appeared  in  the  re  • 
cord  of afftfe  that  they  were  at  iffue  upon  two  matters  out  of  the  point  of 
affife,  and  that  the  one  was  found,  and  the  other  not  inquired,  and  yet 
damages  were  given  for  all,  arid  therefore  error  \  to  which  the  de- 
fendant alleged  diminution,  and  prayed  writ  to  the  juftices  to  certify 

it ;  to  which  the  plaintiff  faid,  that  at  another  time  be  brought  jci.  far. 
upon  this  writ  of  error  agabift  the  defendant,  upon  which  he  appeared, 
and  the  plaintiff  affigned  the  errors,  to  which  the  defendant  had  pleaded 
in  nullo  eft  erratum,  and  prayed  that  they  proceed  to  the  examination  of 
errors,  and  upon  this  day  is  given  to  this  term ;  and  therefore 
C  <S3  ]  ^Wjw/rf  if  he  may  now  allege  diminution,  and  after  the  judgment 
was  reverfed ;  and  fo  fee,  that  the  alleging  of  diminution  {hall 
not  ferve  here ;  for  per  Danby  and  others,  the  defendant  before  be 
pleaded  ought  to  have  feen  that  he  had  the  whole  record  except  the 
writ,  procefs,  warrant  of  attorney,  and  the  like ;  quod  nota. 
And  fo  fee  that  the  other  may  ajjign  other  errors  in  another  term  op- 
parent 
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parent  in  the  record,  but  the  defendant  cannot  then  allege  diminution  ; 
quod  nota ;  and  there  it  was  argued  if  judgment  may  be  reverfed 
for  the  damages  and  Band  for  the  land ;  and  it  feems  that  no  ;  and 
that  if  aflife  be  taken  by  parcels  that  it  is  error ;  quod  nota*  Br.  Er- 
ror, pi.  12.  cites  28  H.  6.  10.  Lord  Clinton  v.  Cliderowe. 

7.  Error  afligned  was,  for  want  of  a  warrant  of  attorney  ;  the  Mo.  14& 
plaintiff  in  error  prayed  a  certiorari  to  the  Ch.  J.  of  C*  3*  and  an-  Pj*  295» 
ether  to  the  cujlos  hrevium,  and  they  both  returned  non  invent  alt-  T.  thtn 
quod  warrantum;    he   who  obtained  the  judgment  died.     The  S*c.  that 
plaintiff  brought  another  writ  of  error  by  Joumey*s  accompts  againji  lllc  ?£\  Jm 
hisfon  and  heir',  who  appeared,  and  then  the  plaintiff  alleged  dimi-  \avtn\  ali. 
nution  in  hoc,  t9kt  the  warrant  of  attorney  was  not  certified,  and  pray-  qnod  war- 
ed  a  new  certiorari  to  the  Ch.  J.  and  another  to  the  cujlos  brevium  ;  **ntu™  at- 
it  was  objected,  that  it  ought  not  to  be  granted  twice  in  the  fame  chat  the 
action,  efpecially  when  the  firft  has  been  returned  by  one  who  is  cy*0*  b«- 
a  judge  of  record,  (viz.)  by  the  Ch.  J.  who  has  certified,  that  non  ^"L^f1" 
iiiveni  aliquod  warrantum,  for  which  reafon  diminution  cannot  non  habetur 
be  alleged  in  this  warrant  of  attorney,  if  another  certiorari  fhould  aliquod  war- 
be  granted ;  but  on  the  other  fide  it  was  faid,  that  this  certiorari  £n»?  j£j 
was  only  to  inform  the  Court,  and  that  if  it  was  granted,  and  the  thereupon 
judge  mould  certify,  that  habetur  aliquod  warrantum,  that  certi-  fcu  fa-  5.f- 
ficate  would  not  be  contrary  to  the  firft,  becaufe  that  was  non  thedefend- 
inveni  aliquod  warrantum,  both  which  may  be  true  and  ftand  to-  ant,  whoap. 
gether ;  it  feemed  to  Wray  Ch.  J.  that  it  would  be  hard  to  grant  *****  *?* 

a  certiorari,  but  if  any  variance  could  be  alleged,  it  fhould  be  ofthequeen " 
otherwife,  as  was  adjudged  in  Lassel's  case,  where  it  was  cer-  and  had  it, 
tified  that  there  was  no  warrant  of  attorney,  and  afterwards,  upon  j^i^1"11 . 
a  motion  for  a  new  certiorari,  as  in  this  cafe,  and  becaufe  the  ori-  a  MW  ^ 
ginal  was  between  John  Lafiels,  Efq.  executorem  teftamenti,  &c.  of  error  was 
where  he  was  not  named  executor  in  the  firft  certiorari,  and  upon  ^^J6!*" 
that  matter  a  new  certiorari  was  granted.     Lie.  22.  pi.  28.  Trin.  heir  ami  fci. 
26  Eliz.  B.  R.  Dayrell  v.  Thinn.  ftc.  after 

errors  af- 
figned,  upon  which  he  appeared  and  pleaded,  and  alleged  diminution  in  not  certifying  the  warrant  of 
attorney ;  whereupon  the  defendant  demurred.     And  adjudged  that  he  cannot  allege  diminution,  not 
have  new  writ  contrary  to  the  two  firft  certificates  in  the  firft  writ  of  error. 

8.  In  a  writ  of  error,  if  they  allege  diminution  of  the  pojlea  £fl*  Ck*.E.  340. 
habeas  corpora,  aud  there  is  none  to  be  found,  the  judgment  is  erro-  jj6*  J£  Ji"** 
neous,  becaufe  there  is  no  warrant  to  enter  the  verdift  on  a  Eliz.  b.  R. 
plea  roll.   Gilb.  Hift.  of  C.  B.  138.  cites  Cro.  E.  340.    Long  v.  thes.c. 

Mitchell.  .  Cotrtheld 

it  error  5  fid  adjornatur. 

9.  Error  of  a  judgment  in  G  B.  becaufe  there  wa9  not  any  war*  Buift.  n. 
rant  of  attorney  for  the  plaintiffs  the  judgment  being  for  the  defend-  -J^  £!* 
ant).     Upon  a  certiorari  it  was  returned,  there  was  not  any  war*  to  the  plain- 
rant  of  attorney  in  that  term;  it  was  the  opinion  of  the  Court,  tiffin  error, 
that  it  is  not  material  in  what  term  it  be  entered,  fo  it  be  entered  at  \*%  ni '* 
all ;  and  therefore  it  was  commanded,  that  die  reverfal  of  the  fault  and 
judgment  Ihould  be  ftayed  until  it  was  certified  j  and  thereupon  n*gl*^» 

the  c  *l 
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judgment     vthe  parties  compounded.  Cro.  J.  277.  pL  7.  Pafcti.  9  Jac.  B.&4 
fZMmZ'    Smith  v.  Skipwith. 

not  entered  of  record ;  for  if  the  fame  had  been  entered,  then  this  motion  had  been  prevented,  but  far 
tbis  omiifion  a  certiorari  waa  granted  by  the  rule  of  court. 

[  5J4  ]  to*  In  error  upon  indi&ments  to  rcverfc  them,  if  the  error  be 
affigned  in  the  outlawry  only,  diminution  may  be  alleged,  there 
being  only  a  tranfeript  of  the  record;  per  .Fleming  Ch.  J* 
Bulft.  181.  Pafch.  10  Jac.  B.  R.  in  cafe  of  Baker  v.  Baker. 

1  r .  Error  was  brought  of  a  judgment  in  affumpfit  in  C  B.  Af- 
ter the  record  certified,  the  plaintiff  in  error  alleged  diminution 
for  want  of  an  original,  which  was  certified  and  entered,  and  then  he 
affigned  for  error  a  variance  betwixt  the  original  and  declaration,  (as 
in  truth  there  was,  for  the  original  was  vicious,)  and  he  brought 
a.  fci.  fa.  ad  audiendum  errores  ,  the  defendant  fuggefted,  that  there 
was  another  original,  and  that  the  plaintiff  in  error  had  procured 
an  ill  original  to  be  certified,  and  thereupon  the  defendant  prayed  a 
certiorari  to  certify  the  other  original,  which  was  granted  ;  for  though 
one  perfon  can  have  but  one  certiorari,  yet  feveral  perfons  may 
have  feveral  writs  to  certify.  Cro.  J.  597.  pi.  20.  Mich.  18  Jac 
B.  R.  Johns  v.  Bowen. 

12.  In  the  venire  facias  to  the  Jbcriff  of  J .  the  word  vicecomiti  was 
tmitted,  and  yet  theJberiff'ofS*  returned  the  panel,  and  bis  name  was 
endorfed,  this  was  held  error ;  but  becaufe  on  the  roll  the  writ 
was  awarded  vicecomiti  S.  and  the  omiifion  in  the  venire  facias 
was  the  default  of  the  clerk,  it  was  agreed  it  {hould  be  amended ; 
and  judgment  affirmed,  nifi,  &c.  Cro.  C.  595.  pi.  12.  Mich* 
16  Car.  Sloper  v.  Child. 

13.  Error  was  affigned  to  reverfe  a  judgment  in  ejeSment  after 
verdicl,  that  the  demife  was  laid  before  the  plaintiff  had  any  title,  as 
upon  the  record  appeared,  for  the  demife  was  on  the  effoin-day,  and 
the  declaration  was  of  the  fame  term  ;  but  per  Curiam,  this  being 

v  after  a  verdidi  the  chief  juftices  faid,  that  if  the  plaintiff  in  error 
would  take  advantage  of  this  matter,  he  {hould  have  alleged  dimi- 
nution, and  procured  the  original  writ  to  be  certified,  and  if  that 
was  returnable  before  the  plaintiff's  title  it  would  be  error. 
Carth.  288.  Mich.  5  W.  &  M.  in  B.  R.  Cook  v.  Darbifon. 

14.  In  inferior  courts  no  diminution  can  be  alleged.  1 2  Mod.  53d* 
Tjrin.  13  W.  3.  Lancafter  v.  Lovelace. 

(M.  a)     Diminution. 
Certiorari. 

S^C.  otcd    £1.      jFTER  in  nulla  ejl  erratum  pleaded,  the  Court  to  inform 
lL°yR  n4*  "^^  their  confeiences  may  award  a  certiorari  to  amend  the  record* 

R*fP.  471"     Pafch.  11  Ja.  B.  R.  Co.  5.  Bishop,  37. b.] 

Mich.  22 

Jac.B.  R.     Anon.     S.  P.  though  they  cannot  have  it  ex  rigore  juris,  becaufe  they  have  had  certio- 
rari at  the  fuit  of  the  party,  but  they  may  have  certiorari  ad  in  for  man  dam  confeiemiam  ex  gratia  Cu- 
ria? j  and  Ley  Ch.  J.  would  have  amended  the  record,  and  tbtn  it  was  faid,  Out  in  the  Exchequer- 
chamber 
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thamber  they  might  move  for  a  new  certiorari,  and  there  they  would  certify  it  according  to  the  amendment ; 
and  one  Molineux's  case  was  cited^  where,  upon  error  in  C.  B.  the  record  was  amended  here  in 
B.  R.  by  the  record  itfelf  which  was  brought  hither,  and  by  a  clerk -of  C..B.  which  was  done  alfo  by 
advice  of  the  court  of  C.  B.  concurring  with  them.— — Lau  152.  Felton  v.  Weaver,  S.  C.  ac- 
cordingly. 

[2.  So  after  in  nullo  eft  erratum  pleaded,  the  Court 'may  award  *  *  J0**- 

a  certiorari  to  reverfe  the  judgment.     Pafch.    11  Ja.  B.  R.  be-  ^'jac.*  * 

tween  *  Hunslet  and  Osburn  adjudged.     Co.  Lib.  d'Entries,  Huniey  ▼. 

iFol.  267,  268.  Bosweli/s  case.  And  fol.  242.  Downal's  case.  aiF<2^"p# 

Fbl.  266.  f  Lancast  and  Loa.  Mich.  2  Car.  between  Weaver  J^beS.  c» 

and  Felton  adjudged.    Intratur  Hill,  i  Can  Rot.  647.  B.  R.]  and  a  cer- 
tiorari was 

granted. 
H555] 

[3.  Rafter  in  nullo.  eft  erratum  pleaded  another  part  of  the  re-  tRoll'RcP- 
cord  if  brought  in  by  certiorari,  and  made  of  record,  there  the  Court  s?*c.  and " 
ought  to  reverfe  the  judgment,  if  the  matter  fo   requires.     Co.  5.  judgment' 
Bishop,  37.  b.    My.Reports,  14  Ja.  between  the  %  Btfhop  of  wasrever- 
Rochester    and    Young    adjudged,   which    intratur   Pafch.  5jJ*u|ft 

33  EL  Rot.  361.]  Young  y. 

■    the  Bimop 
of  Rochefter,  S.  C.  but  S.  P.  does  not  appear. 

[[4.  After  in  nullo  eft  erratum  pleaded,  if  one  party  allege  upon  Jo.ijo,i4». 
record  a  diminution  of  the  record  to  reverfe  it,  and  prays  a  certiorari  \tfjivti\\ix, 
to  certify  it,  and  thereupon  a  writ  of  certiorari  is  fued  out,  theccrtiora- 
and  the  record  thereupon  is  certified,  but  before  it  is  entered  of  re-  "J***  ■•* 
cord  the  Court  is  informed  of  this  matter,  thisfhall  not  be  received,  *j .  J*  afJ 
becaufe  it.  comes  in  by  the  prayer  of  the  party  after  in  nullo  eft  ter  m  nuik> 
erratum  pleaded,  which  is  not  to  be  allowed,  but  upon  informa-  r*  -*—  > 
rioo  to  the  Court,  the  Court  may  grant  it.     Mich.  2  tar.  ||  be-  l*^'?6*' 
tween  Weaver  and  Felton,  B.  R.  adjudged,  and  fuch  certifi-  efterratum" 
cate  difallowed,  and  a  new  writ  of  certiorari  granted  by  the  Court,  pleaded, 
which  intratur  Hill.  1  Car.  Rot.  647.  and  then  the  record  of  aph*rtl,i 
§  the  Bishop's,  case  was  (hewn  to  the  Court,  where  the  defendant  5efc^Janl!;0r 
did  not  plead  in  nnllo  eft  erratum,  as  the  book  is  Co.  5;     But  it  can  allege 
paSed  againft  the  defendant  by  nil  dicit,  and  after  diminution  «»{*■"«»  1 

11         j  •*.  •     •     aI_     t      i_  n      *      ■  for  by  the 

alleged,  as  it  is  in  the  book.]  joinder  they 

allow  the  record  ;  and  a  nota  is  there  added,  that  Bishop's  case  in  Coke  does  not  agree  with  the 
record ;  for  thoe  the  defendant  had  not  joined  in  nullo  eft  erratum,  but  did  not  (ay  any  thing,  ideo 
remanet  indefenfus.  Noy,  8j,  84.  S.  C.  held  accordingly,  but  yec  the  Court  ex  officio  may 

award  a  certiorari  ad  informand*  confeientiam,  and  that  which  is  certified  (hall  be  annexed  to  the  re- 
cord, and  ii  called  a  rider-roll,  and  fays  fee  22  E.  4.  46.  a.  »8  H.  6.  io.  Dy.  32.  b.  9  £•  4.  Ja.  b. 
And  note  in  Chapman's  cas*  the  difference  is,  if  a  diminution  be  alleged  in  a  thing  collateral,  as 
warrant /"of  attorney,  or  any  mean  procefs  that  is  not  of  the  body  of  the  record,  fo  diminution  may  be 
alleged  after  in  nullo  eft  erratum  ;  but  otherwise  if  it  be  of  the  fubftance  and  part  of  the  record,  itfelf,  as 
if  returned  in  the  detinue  only,  wherethe  firft  action  was  in  the  debet  and  detinet,  and  (ays  fee  1  H.  7.  it. 
which  reconciles  many  differences.  Cat.  1 52.  Felton  v.  Weaver,  S.  C. 

§  The  word  (the)  mould  be  omitted,  and  it  mo«ld  be  only  (Bifliop's  cafe),  and  is  at  5  Rep.  37.  a. 

[5.  In  trefpafs  in  B.  R.  judgment  was  given  for  the  plaintiff 
by  default,  and  a  writ  of  error  brought  in  Camera  Scaccarii,  and 
there  affigned  for  error,  that  there  was  not  any  writ  of  inquiry  of 
damages  fled,  and  upon  a  writ  of  certiorari  certified  that  there 
was   twt  any  fuch  writ,  yet  after  another  certiorari  granted,  and 

Vol,  IX.  Tt  upon 
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upon  this  the  writ  of  inquiry  certified,  and  upon  this  the  jucfg* 
merit  affirmed.  HilU  5  Car.  between  Roror  and  Escourt, 
adjudged.] 

[6.  [&J  in  a  writ  of  right  in  B.  R.  after  judgment  a  writ  of 
error  is  brought  in  Camera  Scaccarii,  and  the  want,  of  continuances 
ajfigned  for  error,  and  upon  a  certiorari  the  want  of  continuances 
certified  ;  yet  after  upon  another  certiorari  the  continuances  were 
certifiedi  and  upon  this  the  judgment  affirmed.  Hill.  5  Car. 
between  Water  house  and  Coply  adjudged,  and  a  like  cafe 

#  [55^]  between  Travis  and  Scot.] 

Irrorof  •  [y#  in  an  a&ion  upon  the  cafe  in  Banco,  Hill.  6  Car.  andjudg* 

C.  B?tn  co-  nunt  a^tCT  g*ven  f°r  the  plaintiff  upon  demurrer ',  and  upon  this  a. 
tenant  $  the  writ  of  error  brought,  and  ajfigned  for  error,  that  then  was  not 
plaintiff  in  ^  original  in  the  caufe- de  H.  [/////.J  6  Gar.  and  upon  a  certiorari 
ed  for  'error*  *  !*  <wa8  certified  accordingly  $  and  upon  this  the  plaintiff  fays,  that 
want  of  ori-  there  was  an  original  in  the  faid  caufe  de  P.  [PafchJ]  6  Car.  and 
fin/r,  and.  for  the  non-appearance  of  the  defendant  upon  the  return  of  thp  fummons 
orari,  ttpon  a  capias  awardod  returnable  T.  6  Car.  and  an  alias  returnable  M* 
Which  it  wac  6  Car.  and  a  pluries  returnable  H.  6  Car.  upon  which  the  defendant 
th«  the* re  appeared,  and  the  plaintiff  declared,  and  the  defendant  pleaded,  &c. 
Was  no  ori-  and  upon  this  prayed  a  certiorari  to  certify  the  original,  which  is 
ginat ;  af-  certified  accordingly,  but  none  of  the  other  writs,  nor  any  conthmance 
Sin!he  h  cert\fied  between  Pafth.  6  Car.  and  Hill.  6  Car.  and  fo  a  difcoifc. 
applied  to  tinuance  of  the  fuit  for  what  appears  to  the  Court.  Mich. 
the  court  of  13  Car.  B.  k.  between  Lownes  and  Coggan  adjudged,  and  the 
anda"p^'     firft  judgment  reverfed  for  this  caufe.] 

>»ffid<ivits  that  in  ft  ructions  were  given  to  the  cuditor  for  an  original,  hot  they  wot  loft,  the  court  of 
Chancery  allowed  that  the  original  fliould  be  fupplied;  upon  which  the  defendant  in  error  prayed 
another  certiorari,  and  an  original  was  certified  of  the  fame  term  in  which  that  default  of  an  original  was 
terrified  before;  and  now  it  was  moved  by  Mr.  Broderick,  that  this  was  irregular,  for  before  the  fcconA 
certiorari  was  returned,*  the  defendant  ought  to  have  given  a  copy  of  the  original  to  the  attorney  of  the  plain- 
tiff,  and  the  matter  informed  the  Court  that  the  courfc  was  Co  when  the  fecond  original  certified  was  of 
another  term,  but,  it  being  in  this  cale  of  another  term,  the  motion  was  allowed.  Comviu's  Rep.ilS* 
pi.  S3.  Paich.  13  W.  3.  B.  R.     Sir  Richard  Levin  v 

Godb.  407.  [g.  In  a  writ  of  error,  if  error  be  ajfigned  in  the  original,  and 

S.'  C.  ad-  thereupon  a  certiorari  is  granted  and  an  original  is  certified,  which 

jornarur.  1/  erroneous ;  after  the  other  p arty  prays  a  certiorari  for  another 

a  Roll.  Rep.  original;  and  thereupon  another  original  //  certified,  which  is  a 

s?c.3but  %°°d  original;  and  after  in  nullo  eft  erratum  is  pleaded,   the 

nojudg-  Court  ought  to  intend  that  the  judgment  was  given  u{>on  the 

went.— -  gOOC\  original,  and  not  upon  the  erroneous  original,  and  fo  ought 

rrror^fter0  to  affirm  the  judgment ",  for  they  ought  to  intend  more  favourably 

the  record  for  the  judgment,  and  to  intend  it  to  be  well  given. 

removed,  j     between  CuoutH  a\d  Hains.  B.  R.  adjudged  in  a  writ 

diminution  ■»  *      ° 

of  the  ori-    of  error.] 

ginal  was 

alleged,  and  there  it  wrs  pretended  that  judgment  was  given  upon  another  original,  and  one  of  the  ^»~ 
ginals  was  before,  and  the  other  after  the  judgment ;  and  theie  the  judgment  was  reverfed,  becatte  it 
cannot  appear  to  the  contrary  but  that  the  judgment  was  given  upon  the  latter  original;  Ara> 
Godb.  408.  cite*  Fafch.  mHJ.  Rot.  2c..  Plot  &  Ux*  v.  Treventry. 

In  an  action  upon  the  cafe  brought  upon  an  afiumpfit,  error  amgned  was,  becaufe  that  no  place  wm 
limited  where  the  payment  (hould  be  made  $  the  original  was,  that  the  prom  i  J*  was  in  consideration  that 
the  plaintiff  d?d  lend  to  the  defendant  f«  much,  he  at  London  did  promifeto  pay  the  fame  to  him  again; 
Acre  were  two  originals  v.lil«h  bore  dale  the  fame  day,  judgment  wat  U  that  Cafe  for  (he  nlautuft,  aoi 

the 
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l»e  d'fdndamt  brought  t  writ  of  error,  and  alleged  diminution  of  the  original,  then  the  other  original 
Was  certified  j  the  defendant  in  the  writ  of  error  iaid,  that  the  original  upon  which  the  lecoftiy  was 
grounded,  was  an  original  which  had  a  place  certain  ;  the  judges  did  affirm  the  fame  to  be  the  true  ori- 
ginal which  did  maintain  the  judgment,  and  agree  with  the  proceedings,  otherw«fe  great  mifchief  would 
follow;  Arg.  Godb.  408.  cites  Trin.  18  Jac.  Rot.  16x3.  Bowen  v.  Jones.— -^a  Roll.  Rep.  353* 
S.  C.  oted. S.  C.  cited  Codb.  306. 

[9.  So  in  a  writ  of  error,  if  error  be  afllgncd  in  the  original,  Stf  •  '7*» 
and  upon  a  Certiorari  granted,  an  erroneous  original  is  returned,  a?cW  v.4^* 
and  upon  this  in  nullo  eft  erratum  is  pleaded,   and  after  the  Court  Kirtoo, 
ad  inforrnandam  confeientiam  grant  another  certiorari  for  another  s*  c-  ■** 
original,    and  upon   this   a  good  original  is  certified,   the  Court  jTthecer- 
ought  to  intend  that  this  is  the  original  upon  which  the  judg-  tionri  is 
ment  was  given,  in  favour  of  judgments  which  ought  to  be  in-  «cne.ral  *** 
tended  to  be  good.     Mich.  1649.  between  Kerton  and  Avert,  Mrteapnt* 
and  the  judgment  in  Banco  affirmed  accordingly.    Intratur  Mich,  dicV,  but 
23  Car.  Rot,  2  m  ]  *•  c5r!ifi- 

0  Jy  J  #  cate  U  inter 

partes  prsedicV,  and  the  Court  may  take  the  right  original  that  is  certified,  and  the  judge*  are  not 
*  bound  by  the  plea  in  nullo  eft  erratum  that  is  pleaded,  but  may  grant  a  new  original  writ  of  error* 
bat  the  party  cannot  require  it,  for  he  is  concluded  by  his  own  plea,  and  if  he  discontinue  hit  original 
he  may  have  a  new  one,  but  not  if  he  plead,  and  the  certiorari  is  good  and  well  certified,  and  therefor* 
judgment  ought  to  be  affirmed  j  per  Roll  Ch.J.  and  Jerman,  Nicholas,  and  AJk  to  the  fameerTe&,  and 
to  judgment  was  affirmed.  •  £  ^tn  "\ 

« 

10.  Where  two  take  the  tenancy  federally ,  and  plead  in  bar,  if  Br.  Affife, 
the  aflife  inquire  of  the  bar,  before  that  they  inquire  of  the  tenancy,  this  \[qJ'  aM* 
is  error,  and  as  to  the  point  of  the  tenancy  not  inquired,  the  de- 
fendant of  this  alleged  diminution,  and  prayed  that  it  be  certified, 
alleging  that  it  was  inquired ,  and  had  it,  &c»    Br.  Error,  pi.  5a. 

cites  j i  H.  4.  67, 68. 

1 1.  If  the  defendant  pleads  in  nullo  eft  erratum,  there  he  cannot 
allege  diminution  \  for  by  the  iffue  they  are  agreed  that  there  is  the  whole 
record.     Br.  Error,  pi.  166.  cites  7  E.  4.  25. 

12.  If  the  jujlices  of  C.  B.  or  other  juftices  upon  the  writ  of 
error  will  not  certify  all  the  record,  then  the  party  who  fucs  the  writ 
of  error  may  allege  diminution  of  the  record,  and  pray  a  writ  unto 
the  juftices  who  certified  the  record  before,  to  certify  all  the  record. 
F.N.B.  25.  (A). 

13.  If  a  writ  of  error  is  brought  in  C.  -B.  of  a  judgment  in  an  in- 
ferior court,  and  the  judgment  is  there,  affirmed,  and  then  a  writ  of 
error  is  brought  in  B.R.  on  the  judgment  fo  affirmed ;  in  that  cafe 
no  diminution  can  be  alleged  of  the  record  in  the  inferior  court ; 
for  now  the  judgment  in  C.  B.  is  only  in  queftion  5  fo  refolved 
Pafch.  20  Jac.  B.  R.  Bannifter  v.  Kennedy.  F.  N.  B.  25.  (A)  in 
the  new  notes  there  (a). 

14.  If  in  a  writ  of  error  upon  a  fine,  an  error  be  ajftgned  in  the 
proclamations,  upon  which  a  certiorari  goes  to  the  cufios  brevium, 
and  upon  his  certificate  it  appears  that  two  of  the  proclamations  were 
made  in  one  day,  but  it  appears  in  the  chirograph  office,  that  all  the  pro- 
clamations were  duly  made,  Wray  Ch.  J.  held  that  the  defendant 
ought  to  have  his  prayer;  for  the  charographer  makes  the  pro- 
clamations, and  is  the  principal  officer  as  to  them,  and  the  cufto* 
brevium,  having  only. an  abftraft  thereof,  upon  the  prayer  of  the 
defendant,  a  new  certiorari  was  directed  tQ  the  chlrographer,  who 

T  t  a,  having 
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having  certified  the  proclamations  duly  made,  and  upon  examine* 

tion  of  the  clerks  of  C.  B.  by  the  juftices  in  B.  R.  who  anfwercd 

according  to  what  was  faid  by  Wray  Ch.  J.  they  awarded,  that 

the  proclamations  with  the  cuftos  brevium  fhould  be  amended 

according  to  thofe  in  the  cuftody  of  the  chirographer.  ■   3  Le.  106, 

107.  pi.  157.  Trin.  26.  Eliz.  Rag  v.  Bowly. 

A  writ  of  15.  In  error  the  plaintiff  prayed  a  certiorari  to  the  cuftos  brevium 

ddnovo *       *°  cert*fy  an  original  writ  upon  which  a  common  recovery  was  had, 

mi  granted   and  it  was  granted  him,  and  the  cuftos  brevium  certified  that  there 

after  the       was  no  original,  and  afterwards  the  defendant  prayed  another  certio- 

JtSTta-  rari>  ^d  had  it.    Le.  22.  in  pi.  28.  Trin.  26  Eliz.  B.R.  Arg. 

nuno  eft    •  cites  it  as  the  cafe  of  Ld.  Norris  v.  Braybrook. 

erratum; 

for  this  plea  of  innullo  eft  erratum  goes  only  to  that  which  it  contained  in  the  body  of  the  record,  and  not 
to  any  collateral  matter,  as  warrant  of  attorneys.  Le.  i;6.  in  pi.  246.  Hill.  31  Etiz.  B.  R.  Wray 
Ch.  J.  cites  it  as  a  cafe  greatly  debated  between  Norris  aod  Braybrooke.  Mo.  95.  pi.  235. 

Pafch.  12  EHs.  Brabrooke's  cafe,  S.  C.  but  S.  P.  does  not  appear.— Ibid*  125.  pLaji*  S.C. 
but  St  P.  does  not  appear, 

1 <S.  After  affignmentof  the  errors,  and  in  nullo  eft  erratum  plead- 
ed, it  was  moved  that  there  was  a  manifejl  error  in  the  awarding 
the  venire  fac.  and  prayed  a  certiorari  to  certify  it.  Fopham  held  it 
not  grantable ;  for  though  fometimes  in  affirmance  of  a  judgment, 
it  is  ufed  in  fuch  cafe  to  award  a  certiorari  to  inform  their  con* 
fciences,  becaufe  they  would  not  reverfe  a  judgment  if  it  could 
be  helped,  yet  never  was  it  grantable  to  avoid  a  judgment  g  for  it 
£  558  ]  is  the  folly  of  the  party  that  he  did  not  procure  it  to.  be  removed 
before  the  errors  affigned  ;  but  the  other  juftices  held  e  contra* 
that  it  is  grantable  as  well  in  the  one  cafe  as  the  other  ;  and  awarded 
accordingly.  Cro.  £.  836,  837.  pi.  9.  Trin.  43  Eliz.  B*  IL 
Winchomb  v.  Goddard.       * 

1 7.  Error  upon  a  judgment  in  trover  againft  hufhand  and  wife,  of 
a  trover  and  converfion  by  the  wife,  and  Several  errors  afEgned, 
which  were  all  over-ruled  ;  afterwards  upon  *  fuggeftion  that  there 
was  not  any  bail  entered  for  the  wife,  the  Court  was  moved  for  a 
certiorari  ;  it  was  objetled  againft  the  granting  it,  that  the  plaintiff 
in  error  had  ajjigned  fever al  errors,  but  not  this  for  one,  and  that  the 
defendant  had  pleaded  "in  nullo  eft  erratum,  and  the  record  is  exa- 
mined, .  it  16  now  too  late,  efpecialiy  as  it  is  to  reverfe  a  record, 
but  peradventure  upon  fuch  a  fuggeftion,  to  help  a  record  in 
affirmance  of  a  judgment,  they  may  award  a  certiorari  ex  officio. 
But  the  Court  held,  that  though  die  plaintiff  in  error  cannot  affign 
this  for  an  error  after  in  nullo  eft  erratum  pleaded,  yet  the- Court 
for  their  own  information  may  ex  officio  award fucB  a  certiorari  upon 
fuch  a  fuggeftion  after  that  plea  pleaded ;  and  a  certiorari  was 
granted.  Cro.  J.  5.  pi.  6.  Pafch.  I  Jac.  in  Cam.  Scacc.  Cox 
v.  Cropwell. 
Error  of  a  18.  A  venire  facias  was  returned  in  the  time  of  queen  Elizaheth9 

bUdn™  dicit  am*  *^c  hab.  corpora  juratorum  was  fummoned  in  curia  noftra, 
in  an  acTion  whereas  it  ought  to  have  been  in  curia  nuper  regina ;  for  there  was 
d  deh  on  a  not  any  fummons  in  the  king's  court  which  was  moved  to  be  a 
the  error  manifeft  error,  as  was.refoived  in  the  cafe  of  Knowls  v.  Beck* 
Signed  was  jngshaw  in  Cam,  Scacc  wherefore  it  was  prayed  that  certiorari 

might 


might  be  awarded  to  certify  it,  which  was  granted  (Popbam  ab-  Snthe  */- 
fentc).    But  afterwards  it  being  moved  for  ftay  thereof  (Popham  '?,7T««f/- 
being  in  cdurt),  becaufe  it  was  in  the  difcretion  of  the  Court  to  nuancei  $  th* 
award  it  or  not,  it  being  after  in  nullo  eft  erratum  pleaded,  and  **?*****} 

min  difaffirmance  of  a  judgment;  therefore  all  agreed  that  no  certi-  ^/J/^™,, 
orari  ihould  be  awarded,  but  that  a  fuperfedeas  (hould  be  made  ratum,  and 

4  for  ftay  of  that  which  iflued  before ;  and  judgment  was  affirmed,  thereupon  a 
Cro.  J.  138.  141.  pi.  16.  Mich.  4  Jac.  B.  R.     Read  v.  Potter.       m^hfr* 

certiorari  to  certify  them  j  the  Court  doubted  at  fir  ft  whether  they  Aould  grant  it  after  in  nullo  eft  er* 
ratum  pleaded,  becaufe  it  was  in  order  to  rev  erf e,  and  not  to  affirm  a  judgment  j  but  at  laft  it  was  ad- 
judged, that  it  might  be  grant*!  to  Inform  the  truth  a*  well  for  tbt  rgverfoi  as  in  affirmance  of  the  judf- 
mtat\  and  awarded  accordingly.     Cro.  J.  445.  pi.  24.  Mich.  15  Jac.  £•  R.  Anon. 

19.  After  in  nullo  eft  erratum  is  pleaded  the  defendant  cannot 
.  allege  diminution,  becaufe  there  is  a  petfetl  ijfue  before ;  per  Cur. 

Godb.  267.  pi.  368.  Hill.  13  Jac.  B.  R.  in  cafe  of  Brook  v.  Gre- 

20.  A  man  cannot  allege  diminution  of  any  thing  which  appears 
in  the  record  to  be  true:  per  Cur.  Godb.  267.  pi.  368.  Hill. 
13  Jac.  B.  R.  in  cafe  of  Brook  v.  Gregory. 

2j.  If  a  writ  of  error  be  brought  upon  a  judgment  in  B.  R.  in 
Ireland  in  a  writ  of  falfe  judgment  upon  a  judgment  in  the  Toulftl, 
(which  is  the  court  of  the  mayor  and  aldermen  of  Dublin,)  and  it 
is  affigned  for  error  that  there  was  no  plaint  etitered  in  the  Toulfit, 
and  that  thefe  words,  per  quod  aftio  accrevit,  were  omitted  in  the  con~ 
clufion  of  the  declaration;  if  the  defendant  alleges  diminution,  yet 
he  pall  not  have  a  certiorari  to  the  Ch.  J*  of  B.  R.  in  Ireland  to  cer- 
tify the  reftdue  of  the  record,  &c.  and  that  if  any  part  of  the  record 
be  not  before  him,  that  hejbould  write  to  toe  mayor  and  aldermen  to 
certify  it,  and  that  hefhould  certify  it  to  this  Court ;  for  by  his  plea 
of  in  nullo  eft  erratum  in  B.  R.  in  Ireland  he  has  admitted  the 
record  well  certified  by  the  mayor  and  aldermen,  and  this  Court 
has  no  authority  to  require  the  court  of  B.  R.  in  Ireland  to  write 
to  the  mayor,  &c.  and  the  judgment  of  B.  R.  in  Ireland  is  only 
here  in  queftion.  Such  writ  being  iflued,  a  fuperfedeas  was 
granted  to  the  whole,  though  it  was  prayed  that  the  fuperfedeas  [  559  ] 
(hould  be  as  to  the  inferior  court  .only.     But  at  another  day  it 

.  being  moved,  that  there  might  be  a  certiorari  as  to  the  words  per 
ouody  &c.  it  was  granted.  3  Danv.  17.  pi.  ii.  cites  Palm.  285, 
rafch,  20  Jac.  B.  R.  Banifter  v.  Kennedy. 

22.  In  frwrit  of  error  in  the  Exchequer-chamber  upon  a  judg- 
ment in  B.  R,  it  was  affigned  for  error  that  in  the  bill  the  plaintiff 
declared  on  a  leafe  for  three  years,  but  in  the  plea  roll,  upon  which 
the  iffue  was  joined,  and  the  record  of  nifi  prius,  it  was  upon  a 
leafe  for  Jive  years,  fo  that  the  bill  and  declaration  vary,  and  di- 
minution being  alleged  by  the  plaintiff*,  a  bilt  was  certified,  in 

.which  it  was  only  for  five  years  ;  upon  which  the  defendant  had 
another  certiorari,  and  thereupon  a  bill  was  certified,  wherein  he  de- 
clared of  a  leafe  for  five  years,  which  warranted  the  declaration 
upon  the  roll  and  the  ni(i  prius.  It  was  held  by  all  ^he .  juftices 
*nd  barons,  that  the  fecond  certificate  upon  diminution  alleged 

.by  the  defendant  Ihould  be  received  $  for  that  warranting  the  roll 
1  Tt  3  and 
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and  the  record  of  nift  prius,  (hall  be  intended  the  true  Ml, 
and  the  other  a  fi£titious  one.  Cro.  C.  91.  Trin.  1  Car.  Howell 
v.  Thomas. 

23.  Diminution  does  not  lie  after  in  nullo  eft  erratttm  is  pleaded^ 
for  it  is  repugnant  to  the  plea,  which  goes  to  the  whole ;  for  this 
plea  implies  and  refers  to  the  errors  affigned  by  the  plaintiff, 
which  being  the  iiTue  between  them,  no  other  can  be  affigned; 
and  after  iffue  joined,  fuch  new  matter  is  not  to  be  alleged. 
But  if  the  original  be  returned,  upon  a  writ  of  diminution,  after 
in  nullo  erratum  pleaded,  the  Court  will  not  reje£fc  it.  Jenk.  164. 
pi.  13. 

24.  In  a  writ  of  error  upon  a  bill  of  exceptions,  the  plaintiff  can 
allege  no  diminution ;  for  he  muft  hold  himfelf  to  the  matter  of 
the  bill  fealed,  and  if  it  be  not  there  it  was  his  folly  to  omit  it* 
2  Inft.  427. 

25.  Error  of  a  judgment  in  C.  B.  in  ejetlment  upon  non  fum 
informatus,  and  the  error  affigned  was,  that  //  appeared  by  the  re- 
cord that  the  declaration  was  before  the  plaintiff' had  arty  caufe  ofacHon; 
it  was  faid  it  doth  not  appear  fo,  but  that  if  that  was  true,  then 
there  was  a  wrong  original  certified  *,  whereupon  a  certiorari  was 
prayed  and  granted  to  certify  the  true  one,  it  being  in  affirmance 
of  a  judgment  which  ought  to  be  favoured.    Style,  352.  Mich* 

(  1652.  B.  R.     Jennings  v.  Downs. 

2(5.  Writ  of  error  was  brought  upon  a  judgment  given  byjujiicu 
of  oyer  and  terminer ;  the  error  affigned  was  becaufe  there  ivas  «a 
adjournment.  And  upon  great  debate,  it  was  ruled  that  writ 
fliall  be  dire&ed  to  the  juftices  to  fupply  this  diminution.  Sid.  40, 
)pl.  3.  Pafch.  13  Car.  2.  cited  by  Windham  J.  as  adjudged  in 
Sampfon's  cafe. 

27.  Diminution  cannot  be  alleged  upon  a  writ  of  error  brought 
upon  a  judgment  in  any  inferior  court;  per  Cur.  Sid.  40.  pi.  3, 
Pafch.  1 2  Car.  2.  B.  R.     Redding's  cafe, 

28.  After  in  nullo  eft  erratum  pleaded,  none  may  have  a  certw 
orari  to  difaffirm  the  judgment,  but  contra  to  affirm  it,  though 
when  it  comes  in  advantage  it  may  be  taken  of  errors,  and  though 
the  plaintiff  may  have  it  before  without  motion,  yet  not  after  fuch 
plea  pleaded.  Keb.  225.  pi.  41.  Hill.  ^3  Car.  2.  B.  R,  Fur* 
nage  v.  Norton, 

Ler.  iqj.  29.  Diminution    may  be  alleged   in  Walesy  and  out   of   the 

5*c*  courts   in  counties  palatine,  but  not  in  Ely,  for   that  is  only    a 

royal  franchife.    Sid.  147.  pi.  5.  Trin.  15  Car.  2.  B.  R.    Smith 
v.  Smith. 

30.  In  dower  in  nullo  eft  erratum  was  pleaded.  It  was  affigned 
"for  error  that  it  was  agaitift  an  infant  tvho  appeared  by  attorney, 
.when  he  fhould  have  appeared  by  guardian.  Per  Cur.  though  it 
be  after  in  nuHo  eft  erratum  pleaded,  yet  we  may  grant  a  cer- 
tiorari ad  informand'  confeientias ;  and  a  dowager  is  a  kind 
of  a  purchafor.  7  Mod.  104,  Mich.  1  Ann.  B.  R.  Wood  v« 
Branford.  ■• 
C  56°  3  31.  Where  the  defendant  has  joined  in  execution  no  certiorari  is 
tieccflary ;  neither  is  it  unjpfs  (he  party,  when  he  afligns  errors, 

prays 
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prays  it  fir  want  of  original^   &c.     Keb,  735.    pi,  17.    Trin* 
46  Gar.  2.  B.  R.     Swain  y,  Shin. 

32.  A  certiorari  fo  Ireland  offer  in  nullo  eji  erratum  pleaded,  was 
held  grantable  at  the  prayer  of  the  defendant  in  error,  ad  in- 
formandam  curiam,  and  when  returned,  it  will  appear  if  the 
fame  record  or  not.  Show.  %\q.  Pafch.  3  W  &  M.  Price  v. 
Harftong. 

33.  No  diminution  can  be  alleged  of  a  record  of  an  inferior  court. 
7  Mod.  103.  Mich,  1  Ann.  Bt  R,     Le  Noyer's  cafe. 

34.  Upon  a  writ  of  error  in  B.  Rf  the  want  of  an  original  was  6M£mTii> 
affigned  for  error,  and  the  defendant l,  before  the  return  of  the  certiora-  ^^    JOf* 
ri9  cafn*  m  grati*>  and  pleaded  a  releafe  in  bar.     The  plaintiff  in  er-  ibid.  »o6* 
ror  demurred,  and  the  defendant  joined  in.  demurrer  5  this  releafe  ^  c*  ^^ 
was  agreed  to  be  mifpleaded  for  want  of  a  venue ;  then  the  quef-  mentiof  "the 
tion  was,  whether  the  Court  ex  officio,  might  award  a  Certiorari,  judges,  and 
that  it  might  appear  whether  there  was  an  original  or  not ;  Jlolt  '.hel*  a*cord- 
Ch.  J.  held  they  could  not,  bccaiife  the  defendant,  by  pleading  a  thrcejuf- 
releafe,  had  admitted  the  want  of  an  original-,  betides,  the  quef*  tices,  contra 
tion  was  not,  whether  error  or  not,  but  whether  barred  by  the  re^  *VJ'« — 
Jeafeor  not,  and  therefore  the  Court  cannot  depart  from  the  point  &Ap.'  ,005. 
referred  to  their  judgment  y  for  if  they  do,  then  they  give  judg-  5.  C.  ad- ' 
ment  on  the  certiorari,  and  depart  from  the  plea  and  demurrer^  i"6***  **• 
and  joined  in  demurrer,     But  the  other  judges  were  of  a  con-  fo7wam? 
trary  opinion,  viz,  that  the  aft  of  the-  parties  might  foreclofe  of  a  venue 
themfelves,  but  not  the  Court }  for  they  are  to  give  judgment  J^jjjj^ 
upon  the  whole  record,  and  may  award  a  certiorari  ad  informand'  t0  A  confcf- 
confcientiamf     1  Sajk.  268.  pi,  15,  Trin.  3  Ann.  B.  R.    Carl-  fionofthe 
tonv.Morugh,                                                                       '  ^'J« 

f ranting  a  certiorari  a  rule  was  made  for  hearing  eounfcl.  ■■  .3  Ss4lt.  399.  pi,  3.  S.  C.  and  in  ar- 
guing the  demurrer  it  was  admitted  that  the  plaintiff  could  not  pray  a  certiorari  to  certify  whether  there 
was  an  original  or  not,  becaufe  the  defendant  had  confeifcd  by  his  plea  that  there  was  none,  the  fault 
^eing  cured  by  the  releafe  of  errors,  and  therefore  doubted  whether  the  Court  could  award  a  certiorari, 
and  without  it  they  could  not  reverfe  the  judgment.  S.  C.  cited  1  SaUc.  270* 

j  jt  Error  was  brought  on  a  judgment  in  C.  J$,  and  want  of  an 
original  affigned  i  the  defendant  in  error  came  in  gratis,  and  alleged 
diminution,  and  prayed  a  certiorari,  and  thereupon  a  variant  original 
was  certified  s  upon  this  he  came  again  at  the  day  given,  and 
fuggefled  another  original  offttch  a  term,  and  prayed  another  certiorari. 
This  appearing  on  the  mailer's  report,  the  queftiori  was,  whether 
it  was  regular  ?  And  per  Holt  Ch,  J.  if  a  record  below  be  ofEafter 
term^  and  a  want  of  original  be  affigned  tor  error,  the  defendant  may 
allege  diminution,  and  then  a  certiorari  goes  to  the  cuftps  brevium 
only  to  certify  an  original  of  Eqfter  term,  that  being  the  term  of 
which  the  placita  is  5  if  then  the  cuflos  brevium  certifies  a  wrong 
original,  or  that  there  is  no  original,  then  the  defendant  may  cpme 
avAfuggeft,  before  in  nullo  eft  erratum  pleaded,  toot  there  is  an  ori- 
ginal of  another  term,  viz.  Hill,  or  Mich,  and  then  there  mttft  go  a 
certiorari  to  the  cuflos  brevium  to  certify  that,  and  another  to  the  Ch.  J^ 
of  C.  B.  to  certify  the  continuances.  Alfo  if  the  cuftos  brevium 
certify  a  wrong  original  of  the  fame  term  the  placita  is  of,  it  has  been 
held,  the  defendant  may  fuggeft  there  is  a  right  original  even  pf 
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•  that  very  term ;  and  when  both  are  before  the  Court,  the  Court 
will  apply  the  record  to  that  which  is  a  good  original*  i  Salt.  766. 
pi.  13.  Trin.  3  Ann.  B.  R.  Burnaby  v.  Saunderfon. 
C  561  ]  36.  Error  of  a  judgment  in  C  B.  After  verdiA  the  plaintiff 
Want  of  in  error  afligned  the  want  of  an  original,  but  did  net  tale  out  a  cer- 
andwarnnt  ***r*r,f  **  "*  courfe  is  g  the  defendant  in  error pleaded  in  null*  eft 
of  attorney  erratum  /  and  per  Holt  Ch.  J.  if  want  of  an  original  be  afligned 
wm  afligned  ,for  error,  and  the  plaintiff  in  error  does  not  fue  out  a  certiorari, 
Tfadefend-  ^c  courfe  is  for  the  defendant  in  error  to  go  to  the  mailer  of 
•nt  came  iq  the  office  and  get  a  rule  for  the  plaintiff  in  error  to  return  his 
gratis  with.,  certiorari ;  and  in  cafe  he  does  not  get  it  done  accordingly,  the 
ceft^Md,°"  affignment  of  error  fignifies  nothing;  but  if  the  defendant  in 
pleaded  a  error  will  come  gratis  and  confefs  the  error,  there  need  be  no 
"uuTeft  W  ccrt*orar>  returned ;  and  as  to  the  obje&ion,  that  there  may^be  a 
erratum  j  bad  original  in  this  cafe,  that  is  another  kind  of  error ;  for  when 
.  it  was  mo*,  want  of  an  original  is  afligned  for  error,  the  Court  will  never  iu- 
td.that  this    ten(j  a  jjaj  origjnai .  the  judgment  was  affirmed.     1  Salk.  267. 

fdfton  of      pi*  14*     Smith  v.  Stoneard. 

the  errors  9 

.  becaufe  the  defendant  has  thereby  prevented  the  plaintiff  from  taking  out  a  certiorari  to  verify 
them.  The  Court  reverfed  the  judgment.  Barnard.  Rep.  in  B.  R.  Mich.  3  Geo.  i.  Addey  v. 
Hutchinfon. 

37.  Error  in  B.  R.  of  a  judgment  in  C.  B.  the  declaration  was% 
Trin.  1  Anna,  and  want  of  an  original  was  qffigned  for  error  *,  and 
upon  a  certiorari,  the  original  was  returned  with  the  continuances! 
by  which  it  appeared,  that  the  declaration  was  Hill.  1 3  Will.  3. 
with  imparlances  to  Trin.  1  Anna,  apd  the  original  of  that  term,  Jo 
that  the  fuit  was  depending  in  the  reign  of  king  William  before  any 
original ;  fed  non  allocatur.  For  per  Holt  Ch.  J.  the  certiorari  as 
to  the  continuances  was  impertinent,  and  fo  is  the  matter  return* 
ed ;  and  as  to  the  reft,  the  return  is  impoflible  and  contrary  to  the 
record,  and  therefore  the  imparlances  Jhall  be  intended  to  be  in  am* 
ther  caufe ;  and  judgment  affirmed.  1  Salk.  269.  pi.  16.  Hill, 
3  Ann.  B.  R.    Tyfon  v.  Hiiliard. 

38.  In  a  writ  of  error  out  of  C.  B.  the  defendant  pleads  in 
nullo  eft  erratum ;  it  was  in  a  fcire  facias  againft  bail,  and  the 
plaintiff  afligned  for  error  the  want  of  a  fcire  facias  on  the  roJL  Re* 
folved  by  Holt  Ch.  J.  that  this  error  might  be  afligned,  as  well  as 
the  want  of  an  original  bill  *,  and  that  by  pleading  in  nullo  eft  er- 
ratum, the  plaintiff  has  confeffed  the  error ;  bur  the  whole  Court, 
viz.  Holt,  Ch.  J*  Powell,  Powis,  and  Gould  agreed,  that  a  certio- 
rari ad  informandam  confeientiam  curiae  might  be  awarded,  which 
was  done  accordingly.  1 1  Mod.  143.  pi.  15.  Mich.  6  Ann.B.  R. 
Lawn  v.  Sawbridge. 

39.  The  plaintiff  had  a  judgment  in  eje&ment;  the  general  errors 
were  qffigned,  and  in  nullo  eft  erratum  pleaded.  It  appeared,  on  ar- 
guing the  cafe,  that  the  declaration  fet  forth  a  demife,  &c.  and  did 
pot  fhew  that  the  plaintiff  entered  or  was  pojfeffed ,  and  the  truth  was, 
that  the  declaration  was  right,  but  the  line  in  which  tbofe  words  are, 
was  omitted  in  the  tranfeript,  and  the  Court  held  this  defed  to  be 

.  fatal  j  thereupon  the  plaintiff  moved  for  a  certiorari  ad  informant 


dam  confeientiam  ;  which  was  oppofed,  becaufe  by  in  nullo  eft 
erratum  pleaded  the  defendant  affirmed  the  record  to  be  perfed, 
and  therefore  he  is  now  foreclosed  to  fay,  that  there  is  error  by 
reafbn  of  fuch  a  defeat,  for  that  is  diie&ly  againft  his  former 
fuppofal;  but  yet  the  Court  is  not  foreckfed  by  this,  admifjion  of  the 
party  ;  for  the  writ  of  error  being  a  commiiBon  to  them  to  exa- 
mine the  record,  the  parties  cannot  reftrain  them  from  looking 
into  it;  and  that  wherever  by  infpe&ing  the.  Court  may  affirm 
the  judgment,  they  ought  to  award  a  certiorari,  and  a  rule  was 
made  accordingly  for  a  certiorari  upon  thefe  reafons,  together  with 
an  affidavit  that  the  record  was  right  below,  1  Salk.  270,  pi.  18. 
Pafch.  13  Ann.  B.  R.    Meredith  v,  Davis. 

(N*  a)     What  Picas  a  Party  or  Privy,  and  wljat  a  r^  t66^ 

Pleas  a  Tertenant  fliall  plead*  i-j-v-lj 

m 

Pleader* 

[1.  IN  a  writ  of  error  again/}  him  that  recovers  the  defendant  may  jr0,J'  |3* 
*  plead,  that-after  a  recovery  he  levied  a  fine  of  the  land  recover-  {hoiomew^ 
ed  to  B.  and  that  five  sears  arepaffed  without  claim  by  the  plaintiff,  Belfield, 
for  this  fine    bars  the   right  by   the    ftatute  of  4  H.  7.    and  \P\ ttm 
the  defendant  may  plead  in  bar  of  the  right,  though  he  be  not  curiairnom 
tenant  of  the  land.     Tr.  1 2  Ja»  B.  R.  between  Bekfield  and  on  Jbiec*a 
Batlamew.1  "wrS* 

944.   S.  C.  adjudged.  Roll.  Rep*  36-  pi.  5.  S.  C.  adjudged  accordingly*"   ■     ,  &.  Q,  &&& 

Jbic).  308. ■.      ,.    &.  C.  cited  2  Jo.  183.  Mich.  33  Car.  «•  per  Cur. 

[2.  If  a  writ  of  error  be  brought  againfl  the  heir  of  him  that  re-  Br.  Erreri 

covers,  though  he  hath  nothing  in  the  land,  yet  he  may  plead  the  'h*'/11? 

releafe  of  the  demandant  of  the  error.     9  H.  6.  46.  b.  48,  per  Cu-  s.  c. 

riam.1  F»t»h.  Er. 

*•  roc,  pi.  20. 

cites  S.  C 

[3.  &  he  may  plead  that  the  demandant  is  a  baftard,  where  it  is  Br*  *n*rf 
material.    9  H.  6.  46.  b.  49.  Curia.]  Jh?^. 

S.  C.  Fitsh.  Error,  pi.  20.  cites  S.  C 

C4.  So  he  may  plead  a  releafe  of  the  right  in  the  land,  though  he  A»d  '*  1** 
hath nodiing  in  the  land.     9  H.  6.  49.]  *    S^tLe^. 

tenant  alfo.     Br.  Error,  pi.  9.  cites  9  H.  6.  46.  S.  C.  per  Radford,  fo  that  the  tertenant  was  texteoant 
at  the  time  of  making  the  releafe,  but  otherwife  not;  for  then  it  cannot  enure,  ,  Fiten.  Error, 

pi.  20.  cites  S,  C  —  And  a  releafe  of  his  right  in  the  land  after  recovery  ia  a  good  bar  to  a  writ  of 
error,  becaufe  he  cannot  be  restored  to  the  land.    Co.  Litt.  289.  a.  in  pnncipjo. 

[5.  In  a  fcire  facias  againft  a  tertenant  he  may  plead  a  releafe  Br.  Error, 
of  the  error -,  though  h$  be  not  privy  to  the  judgment.    9  H.  6.  48.  *X'J #|i*?5 

per  Radford^ 
— — Fiteh.  Error,  pi.  ao.  cites  S.  C* 
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Br.  Error,  £6.  In  a  writ  of  error  againfi  him  that  is  privy ,  if  the  judgment 
o  H.*6?46.f  ^  reverfedi  yet  sir  a  fcire facias  againft  the  ter tenant  hemay  plead* 
s.c.  *s.p.  r*/w/£  in  bar,  or  that  the  demandant  is  a  bafiard.    p  H»  6.  47 .1 

per  Hals.  "* 

— — Fitth.  Error,  pi.  10.  cites  S«  G. 

Br.  Error,         £.  Where  a  judgment  is  given  in  a  real  aBion9  a  reieafe  of  all 

oH.6C.46.  v^*0**  ***!  w  a  good  bar  in  a  writ  of  error  brought  thereupon. 

pr  Matin.-  Co.  Littt  288.  b.  ad  finem. 

7.  The  tertenant  may  plead  that  the  ancefior  was  outlawed  of 
felony,  or  that  he  is  not  Jon  and  heir.  fir.  Error,  pi.9.  cites  9  H.  6. 46* 
per  Hals. 
T  563  ]  8.  Error  was  brought  by  the  heir  of  him  who  loft  the  land,  againfi 
the  heir  of  him  who  recovered^  and  had  fcire  facias  againft  the  heir, 
who  pleaded  jointenancy  with  B„  And  per  Brian T  this  is  no  plea  ; 
for  the  fcire  facias  is  brought  for  the  privity,  and  not  againfi  the  heir 
as  tertenant  t  for  it  does  not  fuppofe  quod  terrain  tliam  tenet. 
Per  Catejby  fcire  facias  brought  againft  him  who  recovered,  or 
his  heir  upon  writ  of  cxxoxifhall  not  fay  qui  terrain illam  tenet ;  but 
otherwife  it  is  agaitfi  afirange  tenant ;  and  therefore  now  the  judg- 
ment wall  bind  without  fcire  facias  after,  and  therefore  jointc- 
nancy  is  a  good  plea«  But  Bill*  contra  5  for  this  fcire  facias  is 
q*ly  ad  audiendum  erroret,  and  the  other  (hall  be  to  have  execution 
of  the  land.  Neverthdefs  Yelverton  agreed  .with  Catefby*  Br* 
JJrror,pl,  167.  cites  10 E. 4.  12,  13. 

Thererte.         9.  The  tertenant  cannot  plead  in  abatement  of  a  writ  of  error  hut 

notStih*7  mb  m  *ar'  a8  a  Te**afe>  *cc"  *n  main*cnance  of  his  title  5  for  the 
£©  with  the  fcire  facias  againft  him  is  not  ad  audiendum  errores,  but  ad  audien* 
w»t  but  dum  procejfum  &  reevrdum,  Arg-  and  to  this  Twifden  and  Wind* 
S^£*    ham  Alined,    I<ev,  72,  Mich,  14  Car.  2.  B,  R,  in  safe  of  Winn 

•»4 record:     V.  Loid. 

ferTwif- 

4/fiu  Kefc.  Jj*.  iii  S,  C, 

(O.  a)    At  vrfiat  Time, 

Br.  Error,  £  I#  |JJ  a  ^jj.  0f  crror  againfi  the  heir  of  the  recoveror  wthin  age, 
0^*6.46.  ana%  a  fcire  facias  againfi  the  tertenant ',  if  the  parol  demurs  fir 

t.c.&s.P*.  the  heir9  and  the  judgment  is  reverfed  againft  the  tertenant,  yet  at 
T***!}*'     full  age  the  heir  may  plead  the  reieafe  of  the  demandant  of  the  right,  «r 
-fmrjfLzo.  tf  the  errors,  and  bar  him.     9  H.  6.  48,  Curia.] 
cftei  5.  C« 

•thwinRdi  ,  fa.  In  a  writ  of  error  againft  the  heir  of  the  recoveror,  if  a  fciw 
h  kftinv.    fzcfa  fa  awardcd  againft  the  hdr  and  tcrtenants.1 

"€• 
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(P.  a)     What  Thing  (hall  be  Error  in  Ver^Ss,  or  In  V  <M-  ?!' 
Proceedings  after  the  Jury  returned  and  before 
Verdia. 

t 

£i.  TF  a  man  be  indiBed for  fpeaking  fcandalous  ivords,  &c.  and  Sty.  044. 
*  upon  not  guilty  pleaded  it  is  entered  that  the  jury  upon  the  *'fl?** 
return  of  them  appeared,  &  fuper  hoc  juratores  pr*dy  elefti  triati 
t*f  ad  veritatem  de  &  fuper  premiffts  jurati  dicunt  fuper  facramentum 
fuum  quod,  &c.  and  fo  give  a  vcrdift,  yet  this  is  error,  becaufc  it 
is  not /aid,  that  they  were  jurati  ad  veritatem  dicendam,  according 
to  the  ufual  courfe,  for  they  may  be  fworn  ad  veritatem }  yet  in* 
afmuch  as  they  are  not  fworn  to  give  their  verdidt  according  to 
the  truth,  there  is  not  any  command  to  give  their  verdi&  ac* 
cording  to  truth,  and  a  verdi&  is  fo  called  a  veredi&o.  Hill.  16509 
Williams's  cafe,  adjudged,  and  the  judgment  given  at  the  fe£*  . 
(ions  at  Newgate,  reverfed  accordingly  for  this  error ;  and  then 
another  judgment  was  given  accordingly,  in  an  indiftment  of 
perjury  (hewed  in  a  cafe. ] 

(Q^a)     What  Thing  flxall  be  Errpr  in  Vtrdifts. 

[i.  IF  A.  brings  an  ejeelione firm*  againft  B>  and  £  and  after  ijfue .  •  Cro,  C**. 
*  joined  B.  dies ;   and  after  upon  a  habeas  corpora  which  4*jjj.p!*  f7« 
mentions  the  iffue  to  be  between  A.  of  the  one  part,  and  the  faid  ^J^s" ^ 
B.  and  C.  a  verdifl  is  given  againft  B.  and  £  that  they  are  guilty,  and  jodg~  • 
and  damages  are  given  agaittft  them,  but  afurmife  thereof  is  made  be*  ««««*«»• 
fore  judgment ,  and  fo  judgment  given  only  againft  C  this  is  not  erro-  j0*  ,5-  ^ 
neous,   though  the  verdi&  was  againft  both,  inafmuch  as  the  7.  Tippea 
judgment  was  againft  him  only  that  is  living.  Mich.  1 1  Car.  B.  R.  *•  *ent0"» 
between  *  Tiffin  and  Lenton,  adjudged  in  a  writ  of  error  upon  j„dpj,cnt 
a  judgment  in  B.  and  the  firft  judgment  affirmed.    Intratur  HilL  was  affirmed 
lo  Car.  Rot.  501.  t  4  H.  7.  7.  3  H.  7.  6.]  EE!?rf 

4  H.  7.  6.  and  7.  a.  and  l  Eli*.  Sir  Cha.  Howard's  cafe,  but  if  judgment  had  been  given  againft 
both,  it  had  been  error.  '  Ld.  Ravm.  Rep.  601.  Tiin.  12  W.  3.  Arg.  cites  fame  cafes,  and  fays 

it  feems  to  be  a  fettled  point,  that  where  trefpafs  is  brought  againft  feveral,  and  they  plead  not  guilty, 
and  then  one  of  them  dies,  and  a  venire  and  diftringas  iflue  to  try  the  iffue  between  the  plaintiff  and  the 
two  defendants,  and  a  verdict  for  the  plain  tiff  againft  both,  the  plain  tiff  may  farmlfe  the  death  of 
one  of  the  defendants,  and  wall  have  judgment  for  the  whole  againft  the  other,  and  good  $  and  of 
fills  opinion  the  whole  Court  feemed  to  be  as  to  the  dead  man. 
f  Fitah.  Brief,  pi.  1S5.  cities  S.  C— Sce(S)  fupra,  pi.  4.  S.  C.  and  the  notes. 

[2.  In  an  a&ion  upon  the  cafe  for  feveral  words  fpoke  at  feveral  See  tit.  Da« 
times,  and  upon  not  guilty  pleaded  the  jury  find  for  the  plaintiff,  J^^djm? 
and  give  intire  damages ;  -upon  which  a  verdi&  is  giren,  if  the 
yuords  fpoke  at  one  day  will  bear  an  off  ion,  and  the  words Jfcke  on  an- 
other day  will  not  bear  an  a&ion,  this  U  erroneous ;  for  it  (hall  be 
intended  the  damages  were  given  for  the  words  fpoke  at  both 

tunes* 
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times.  Mich.  13  Car.  B.  R.  between  Alcock  and  Pargrave, 

per  Curiam  adjudged  in  arreft  of  judgment.] 
See  tit*  Da-        [3.  But  in  an  a&ion  upon  the  cafe  for  words /poke  at  one  tivie% 
»»rs  (<U  though  part  of  the  vvorjls  are  aclionable  and  part  not,  and  the  jury 
fa  totum,     £n^  ^m  guilty,  and  tax  damages  generally,  this  is  a  good  verdict, 

for  it  (hall  be  intended  that  they  gave  the  damages  for  thofe  words 

only  which  are  a&ionable ;  this  is  the  common  pra&ice.  Co.  10. 

Osbqrn's  case.] 
TV  deelar.  [4.  In  an  ad  ion  upon  the  cafe  upon  a  promife,  if  the  plaintiff  de- 
de  placito*  clares  that  the  defendant  was  indebted  to  him  for  wares  fold,  fciiicet, 
debit*,  and  forfuch  wares  fo  much,  forfuch  wares  fo  much,  &c.  in  toto  fo  much, 
tiTf  k*©/  ^Cf  *  wifcafis  the  total  fum,  (putting  more  than  the  total  fum 
fvtVand  in  truth,)  and  thereupon  afiumed,  &c,  and  the  defendant  pleads  the, 
fech  things  general  iflue,  and  it  is  found  for  the  plaintiff,  and  damages  given* 
*■***  *a  adjudgment,  this  is  error,  becaufe  by  intendment  the  jury  gave 
conclude*,  damages  according  to  the  total  fum  put,  and  not  according  to  the 
that  they  particulars.  Mich,  14  Car,  B.  R.  between  Milborne  and 
fch  •*?  * to  Sha^tof  adjudged,  and  judgment  given  in  Newcaftle  reverfed  ac- 
•ndfode-'  cordingly,  Intratyr  P.  14  Car.  Rot.  325.  and  fo  adjudged, 
snands  the     Pafch.    1 3  Car*  B,  R.  between  Kellet  and  Ashe  in  arreft  of 

ft  ST  v>*v°»*-i 

the  fnmi  were  noifcaft  5  it  wat  i/ifirred  that  this  was  erroneous 5  hot  the  Court  held  it  to  be  only  the 
teiUprrfioft  of  the  cierk,  and  no  error.  The  reporter  add*  a  quaere,  if  the  verdid  had  found,  and  the, 
Jury  had  given  damages  tor  the  intirc  fum  miicait,  it  feems  that  it  would  he  error.     a  Roll.  Rep.  45. 

Trin.  16  Jac.  B.R.  Hill  v.  Whittin^ham.^ -Cfo.  J.  494.  pi.  15.  Wbittinghana >.  Hill,  $«.  C 

tut  S.  P.  does  not  appear.     ■  See  tit*  Mifcafting  (A)  per  totum. 

[56Sl    . 

H«h.8S.  pi.       £  j.  But  if  the  mifcafting  be  in  a  fmallfumas  three  farthings  more 

'  tt^tcSJC.  f^an  u  d*dare&  fa  m  a  greatfom,  an<*  this  not  certain,  this  (hall 
■r.  ■  For  de*  not  be  fo  minced  as  to  ma^e  error.     Hob  art's  Reports,  Last* 

mMmhMn  L0W  AND  TOMLINSON.l 

«»rat  lex.  *  — 


Jenk  2S7.  pi.  ?zt  S,  Ct 


Jntrefpafs,  [6.  In  trover  and  converfion  for  dhers  feveral  goods,  if  tjie/f//y 
?!e1pIjV,uf'  fad  him  guilty  for  other  goods  than  thofe  in  the  declaration,  and  give 
the  talcing  of  damages  for  all,  and  judgment  is  given  accordingly,  this  is  error. 
rvne  parcel  Pafch.  1 4  Car.  B.  R.  between  Griffith  and  Clark,  adjudged 
or  cioih,        jn  a  wrjt  0f  crror  Upon  a  judgment  in  Ireland,  and  this  reverfed 

l^yard",       accordingly.     Intratur  Mich.  13  Car,  Rot.  205. J 

and  ot  ano  • 
'  tier  containing  20  yards,  and  of  two  other  parcels.     The  jury  found  him  guilty  au\  to  five  parcels;  a&4 
judgment  giun  in  C  B.  hut  was  reverfed  j  becaufe  it  (hall  not  be  intended,  one  of  the  firft  pieces  con* 
raining  federal  yards  contained  divers  parcels,  and  then  the  jury  found  him  guilty  of  five  parcels,  where- 
as'the  plaintiff  declared  of  four  only.     2  Roil.  Rep.  4*5.  Mich.  21  Jac.  B.  R.  King  y.  HoJkios. 

See  (B.  h)  [7,  In  debt  upon  an  obligation ,  if  the  defendant  pleads  non  eft  far* 

ag.as.PC.      ium>  w^*c^  **  found  for  the  plaintiff,  and  the  jury  affefs  damages  oc- 

cafione  infrafcripta,  this  is  good,  without  faying  occqfione  detentions 

debiti,  for  this  is  tantamount.    Pafch.    8  Ja.  B.  Alcock's  case, 

fmwm*..  —i  adjudged  in  Camera  Scaccarii  in  a  writ  of  error.] 

Foi.  768.         [8.  In  ana£Hon  upon  the  cafe,  if  thtplaintiff  declares  for flander 

of  his  title  to  certain  lands >  and  alfofor  freaking  fcandalous  words  tf 

bU 


its  per/on,  and  the  n&ion  is  not  well  alleged  as  to  thejtander  of  title 
to  the  land,  but  well<as  to  the  Jlander  of the  perfon,  and  not  guilty  ig 
pleaded,  and  it  is  found  for  the  plaintiff*,  and  iniire  damages  given, 
this  is  error  \  for  it  (hall  be  intended  that  the  jury  gave  the  damages 
as  well  for  dander  of  the  title  of  land,  as  to  the  perfon.  Trin. 
15  Car.  B.  R.  between  Nevill  and  Nevill,  per  Curiam;  thi* 
being  moved  in  arreft  of  judgment.] 

9.  AJftfe  by  two  agaitift  one,  who  -pleaded  that  tie  one  of  the  plain* 
tiff's  was  notfeifedfo  that  he  might  be  dijfeifed,  and  if,  &c*  nul*  tort ; 
and  againfi  the  other  feoffment  of  his  anceftor  whofe  heir,  &c.  with 
warranty ,-  judgment  if  contrary  to  the  warranty,  &c«  And  the  jury 
gave  verdicl,  that  the  one  was  notfeifed  fo  that  be  might  be  dijfeifedy 
and  found  the  bar  againfi  the  other  /  and  the  ju  dices  adjudged  that 
the  plaintiffs  fhould  prejudice  nothing  by  their  writ ;  and  the  plain- 
tiffs brought  writ  of  error  becaufe  the  jury  found  the 'plea  to  the  writ, 
and  alfo  inquired  of  the  bar,  and  yet  the  Court  adjudged  that  they 
fhould  take  nothing  by  their  writ.  And  per  Cur.  this  judgment 
was  well  given,  by  which  the  Court  was  in  opinion  to  have  given 
judgment  to  affirm  the  firft  judgment  \  nota.  Br.  Affife,  pi.  5. 
cites  28  H#  6.  9. 

io.  In  trefpafs,  &c.  the  plaintiff  had  a  verdict,  and  upon  a  writ 
of  error  brought  by  the  defendant  he  affigned  for  error,  that  the 
plaintiff  had  declared  to  his  damage  of  40  /.  and  that  the  damages  of 
feffedby  tie  jury  were  35/.  and  cofts  encreafedby  the  Court  were  6  /.  in 
all  41  /.  fo  that  he  had  recovered  more  than  that  whereof  he  declared^ 
for  that  was  but  for  40 1.  but  adjudged  that  the  damages  affeffed 
by  the  jury  being  lefs  than  he  counted  for,  though  the  cofts  amount 
to  more,  it  is  not  material.  Cro.  Eliz.  866.  pi.  47.  Mich.  43  8c 
44  Eliz.  in  Cam.  Scacc.  Comb  v.  Carew. 

11.  Judgment  in  affumpfit,  error  affigned  was,  for  that  the  Yelv.  70. 
plaintiff  had  declared  ad  damnum  10/.  and  the  jury  gave  him  10/.  da-  J^c  v* 
mages,  and  13/.  4</.  for  cofts,  which  is  more  than  what  he  had  de-  ^  aC/ 
dared  for  j  fed  now  allocatur ;  for  though  the  entry  is  of  damages  cording!?. 
and  cofts  by  the  name  of  damna,  yet  they  are  diftin&,  and  though 

the  jury  had  found  more  damages  than  the  plaintiff  had  declared    [  $66  2 
for,  and  judgment  had  been  given,  it  had  been  erroneous  ;  but  if 
they  had  found  more  cofts  than  the  damages  had  amounted  to,  iV 
had  not  been  error ;  'for  it  may  be,  that  the  cofts  offuit  bi  long  de- 
pending might  exceed  the  debt.  Cro.  J.  69.  pi.  11.  Patch.  3  Jac. 
B.  R.  Egles  v.  Vale. 

12.  In  dower  there  was  a  judgment  by  default,  and  a  writ  of  feifin  Koy,  nfif. 
to  the  fheriff,  &c.  and  alfo  a  writ  of  inquiry,,  whether  the  hufband  jjjjjjjj 
diedfeifed,  and  of  what  eft  ate,  whether  in  fee,  or  in  tail  s  the  jury  s!  C.  rc- 
found,  thatjhe  hufband  diedfeifed,  but  whether  in  fee  or  in  tail  ignorant,  folwd  upon 

and  they  found  the  value  of  the  lands,  &c.  and  quantum  temporis  p^^j, 
elabitur,  &c.  whereupon  judgment  was  given  that  {he  recover,  thatafcire 
&c.  and  her  damages  to  60I.     A  writ  of  error  was  brought,  and  fwiaf d3e* 
after  the  record  removed  the  widow  died,  whereupon  the  plain-  *£j£e ^ 
tiff  in  error  brought  a  fci.  fa.  againft  her  executor  ad  audiend'  er-  executor  for 
4$orc$j  and  upon  2  nihils  returned  he  affigned  error,  (viz.)  that  there  thedamaps. 

13  .   ought 
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fcugnt  to  be  no  judgment  to  recover  damages,  becaufe  the  jury  had  k 
found  any  dying  feifed  of  any  eftate  of  inheritance  in  the  huiband,  a* 
the  writ  fuppofed,  for  if  he  did  not  die  feifed  of  fuch  an  eftate, 
sthe  widow  (hall  not  be  endowed ;  and  this  was  adjudged  error* 
Yclv.  ii2.  Mich.  5  Jac.  B.  R.  Bromley  v.  Littleton. 

13.  In  trefpafs  the  entry  in  the  record  was,  ad  quern  diem  A.  Bi 
and  C.  D*  tsV.  ofthtr  principal  panel  veniunt  {3*  jurati  exiftunt,  and 
becaufe  the  reft  did  not  appear,  W*.  N.  and  J*  N.  de  novo  apponuntur 
qui  ad  veritatem  de  infra  content'  eleBi,  triati  &  jurati  dicunt  fuper 
facram'  fuum,  omitting  thefe  ufual  words  (finud  cum  aim  juratori* 
bus  prius  impanellaf  )y  fo  that  this  was  the  verdi&  of  the  tales  only, 
and  not  by  thofe  with  whom  they  were  fworn  ;  and  all  the  judges 
and  barons  being  of  this  opinion,  the  judgment  was  reverfed.  Cro. 
J.  207.  pi.  3.  rafch,  6  Jac.  in  Cam.  Scacc.  Kempton  v.  BartelL 

14.  In  detinue,  the  plaintiff  declared  to  bis  damage  of  100  /.  and 
the  yxrj  found  the  damages  to  150/.  and  judgment-for  fo  much} 
but  upon  error  brought  the  judgment  was  reverfed  ;  for  where  the 
plaintiff  counts  of  a  certain  damage,  he  is  to  recover  no  more  than 
he  has  counted  for.  1  Bulft.  49.  Mich.  8  Jac.  Hoblins  v.  Kimble. 

15.  Error  affigned  was,  becaufe  two  feveral  affumpfks  were  laid, 
nuhereofthe  one  was  void  and  the  other  goody  and  verdiB  vrzsfor  the 
plaintiff,  andintire  damages  given  by  the  jury.  The  Court  agreed 
this  to  be  clear  error  and  reverfed  the  judgment.  3  Bulft.  235; 
Mich.  14  Jac.  Porter  v.  Chapman* 

1 6.  The  original  in  C.  B.  concluded  ad  damnum  40/.  and  the  de- 
claration was  ad  damnum  100/.   Upon  not  guilty  pleaded,  the  jury 

» gave  lid.  damages ;  and  upon  a  writ  of  error  brought,  this  vari- 
ance between  the  writ  and  declaration  was  afligned  for  error ;  ad- 
judged, this  had  been  a  good  obje&ion  in  the  original  adion  upon 
a  demurrer  to  the  declaration,  but  it  is  not  fo  after  a  verdid,  espe- 
cially after  the  jury  had  found  i2d.  damages ;  but  if  the  verdi& 
had  found  more  damages  than  what  was  mentioned  in  the  writ, 
and  lefs  than  in  the  declaration,  yet  it  had  been  ill,  becaufe  there 
was  no  writ  to  warrant  fuch  damages ;  but  when  the  damages  are 
lefs  than  they  are  in  the  writ  or  count  it  is  otherwife,  and  there- 
fore held  by  all  the  juftices  to  be  well  enough.  Cro.  J.  629. 
pi.  2.  Hill.  19  Jac.  B.  R.  Eardley  v.  Turnock.  . 

17.  Error  upon  a  judgment  in  B.  R.  in  Ireland,  where  the  jury 
gave  10  /•  6d*  for  damages  and  cofts,  and  the  judgment  entered  was, 

.  quod  recuperet  dampna  fua  per  juratores  ajfejfa  ad  valorem  10/.  and. 
no  notice  was  taken  of  the  6  d*  nor  was  that  part  releafed;  and  it  was 
held  naught,  becaufe  damages  and  colls  are  all  dampna,  and  both 
X.  567  1  included  by  that  word  in  the  judgment ;  and  judgment  was  re- 
verfed nifi;  Arg.  2.  Show.  56.  pi.  42*  cites  Mich.  30  Cat.  2. 
B.  R.  Ofborn  v.  Exton. 

18.  In  debt  on  an  obligation,  the  jury  in  offeffing  damages  fay% 
pro  mis7  &  cuftag9,  omitting  the  words,f  area  fe&am  expenditis,  and 
fo  it  doth  not  appear  for  what  the  cofts  and  damages  were  aflcfied; 
the  judgment;  was  ordered  to  be  reverfed,  nifi.  Sty.  164. 
Mich.  1649.  Crible  v.  Orchard. 

19.  Is 


£rwr.  $6f 

1 9.  In  trefpafe  die  ijfue  was,  de  injuria  fua  propria  ab/que  tatt 
taufa,  and  the  jury  found  the  defendant  not  guilty  generally ;  per 
Roll  Ch.  }.  this  is  not  good,  becaufe  it  was  not  a  dircG  finding 
the  iflue,  but  only  argumentatively ;  and  judgment  was  reverfed, 
rtifi,  &c.    Sty.  167*  Mich,  1649.    Hobbs  y.  Blanchard. 

20.  Error  was  brought  upon  a  judgment  by  default  in  cafe  in  C  B.  ,wd\  Th* 
and  the  error  afligned  here  was,  that  the  jurors  upon  the  writ  of  in-  kJ^Vu*, 
qu'ity  bad  affeffed  more  damages  than  were  laid  in  the  declaration,  and  that  iirthfe 
the  judgment  being  quod  recuperet  dampnd  fua  praditt  per  juratores  ^5i 
fr*di&  ajfeff9,  &c.  naught  -,  and  for  this  error  the  judgment  was  «^i«. 
accordingly  reverfed.  Arg.  a  Show.  56, 57.  cites  Mich*  29  Car.  2.  ***»*•    . 
Webb  v.  Webb.  %%£?* 

have  rel&aftd  tb*  fmrplufagt  if  tb*  damages  here  meant,  and  futh  rekafc  feeing  entered  upon  die  record 
would  have  rendered  the  judgment  well  enough. 

21.  Error  on  a  judgment  in  B.  R.  in  Ireland  which  was  by  de-  But  the  m. 
faulty  and  writ  of  inquiry.;  and  the  jury  affeft  100  U  and  6d.  cofts,  Porterf«y» 

and  the  judgment  is  quod  praditT  querens  recuperet  dampnafua  predict  4^^  fo- 
od cent  ftbras  per  inquifition*  praditT  compert  &  pro  increment  7  /.,  ing  a  gene. 
&c     Agreed,  that  if  ad  cent  had  been  left  out,  it  had  been  doubt-  J^^J4  - 
lefs  good ;  argued  therefore,  that  the  reft  fliould  be  furplufage,  ^^  A*™^ 
or  elle  mifcounting,  which  will  not  vitiate  the  judgment.    How-  get,  it  feenu 
ever  thcrule  was  quod  reverfetur  jud*  nifi,  &c.     2  Show.  88,  89.  2^^™" 
pi.  82.  31  &  32  Car.  2.  Anger  v.  Brookhen.  meatfo  that 

quod  aacu* 
peret-dampna  fua  pnedi cV,  and  the  reft  coming  after  was  furplufage,  for  if  they  had  fatd  oo  mart  thm 
this,  quod  recuperet  dampna  fua  pradicl'  Sc  dc  incremento,  ice.  ad  reou'tunon*,  Ac.  it^would  doubtlelt 
have  been  well  enough.    Ibid. 


(A.  b)     In  Judgments.  Z"^. 

tween  ((La) 

What  Ad  or  Thing  (hall  be  faid  Error.  wd ( *-*)- 

[i.  tF  the  hufband  fcifed  in  right  of  his  wife  makes  an  ejetlment  Hob.  5.  pi, 

*  leafe,  and  the  leffee  brings  an  acJton  thereupon,  and  hath  a  ver-  ^"  *' c,mmm 

ditly  and  judgment^  it  is  not  error  to  allege  the  death  of  the  feme  be-  a).  \^  j£l 

fore  judgment,  by  which  the  intereft  of  the  baron  and  leafe  by  him  £a  *• 

made  to  the  plaintiff  determined,  becaufe  the  feme  nor  her  hufband  ^jiJw-C" 

are  not  parties  to  the  aclion,  and  this  depends  upon  the  title  of  the  is  that  the 

land,  for  the  plaintiff  may  fay  the  baron  was  feifed  in  his  own  >>u&*od 

right.    Hobart's  Reports,  8.  between  Wilks  and  Jordan  ad-  Jfjjj* 

Judged.]  made,  and 

before  the 
acYwn  brought  j  but  the  Court  held,  that  in  regard  the  feme  had  not  entered  alter  the  death  of  hat 
hufband,  the  leafe  ii  not  determined  nor  void  after  her  hufband*!  death,  but  voidable  only.  *         ■ 
Jenk.  293.  pi.  39.  S.  C.  fays  the  writ  does  not  abate  j  and  the  plaintiff  may  have  judgment  and  a  writ 
•f  execution,  • 

*  V 

[2.  If  a  man  brings  an  ejeBione  firm*  in  B.  /?.  and  there  hath    [  ctf8  ] 
•  a  yerdicJ  for  him  upon  a  trial  at  bar,  and  after  before  judgment  he  p°pn«  »9»» 
die's,  and  after  judgment  is  given  for  him  the  fame  term,  this  is  not  ^re^jj  of 
error,  becaufe  the  judgment  relates  to  the  ver4i&    Mich.  15  Ja.  bury  s  cafe 

2  between  <«*m*tobc 

S.  C.  re* 
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foivedtnft  between  Hide  and  Marker,  which  cbricerrled  flic  £arf  of 
moTihouid  Shrewsbury,  per  Curiam;] 

be  allowed,  nor  tny  fuperfedeai  granted* 

n 

Roll.  Rep.        [j#  If  a  verdiH  paffes  againft  the  plaintiff  at  niftpriuS,  arid  after, 

Jordan*  8*°*  before  the  day  in  Bank±  he  <&s,.and  after  judgment  if  given  againft  him, 

cafe,  S.  C.  this  is  error,  inafmuch  as  judgment  was  given  againft  a  dead  pert 

cdrPd>e>t#  ^olu    ^  I2Ja-  B.  Rf  JurdAn's  case  adjudged.] 

judgment  was  reverfed,  and  it  cannot  relate  to  the  nifi  prim. Sid.  143.  pi.  22.  Patch*  r  5  Car.  2* 

£•  R»  Anon-  in  a  nota  faya,  the  death  of  one  of  the  parties  between  the  nifi  piius  and  the  day  an  Bank 
la  error,  becauje  the  writ  ia  thereby  abated,  though  it  cannot  be  pleaded.  But  by  tbejba  17  Car.x. 

m  dlt  aBiom  ptrftBalf  teal,  or  mixt,  tbe  ieib  <f 
Sail  not  be  tlltgedfor  error,  Jo  axjuibjmi^mtm  be  «- 
Though  the  judgment  be  not  entered  on  the  roll  dU 
terms,  yet  if  it  be  figned  within  two  terms  it  hat  been  held  within  the  ad*  whence  it  appear* 
.%#  that  the  judgment  is  completed  j  and  ruled  that  judgment  be  entered  on  the  roll,  and  die  execution  en 
get*     Hand.    Sid.  3*5.  pi.  17*  MtcL  »o  Car.  2.  B.  R.    Helie  v.  Baker. 

Br.  Error,  [4.  If  the  tenant  in  a  rial  aERon  diet,  pending  the  writ,  and  after 
F^* 3* a*"*  judgment  is  given  againfl  him,  this  is  error,  becaufe  it  is  given 

againft  a  dead  perfon.     28  Aff.  17.  adjudged.] 
Kttt^fadg-       [5.  In  an  aBion  againft  baron  and  feme  if  the  feme  be  received  and 
snent,  pi.      traverfes  the  aBion,  and  this  is  found  againft  her  by  nifi  prius,  and 
MidJaV  E.  *tfter  the  baron  dies  before  the  day  in  Bank,  at  which  day  the  judgment 
j.  8S.  s.p.  is  given^  this  is  error,  becaufe  the  judgment  is  given  againft  a 

HtfhL  dcad  Pcrfon-    a7  E-  3-  89-3 

12*  b.  pi.  55»  S.  P.] 

4Le.i5*  pi.  [(J#  In  an  hj/hmp/it  againft  two,  after  a  verdiB  againft  them  at  the 
IftwfcJt^  V#  *&&*  by  n"lfi  prius,  if  one  of  the  defendants  dies  before  the  day  in  Bank, 
S.c.  the  and  after  judgment  is  given  againft  both  according  to  the  verdift, 
Court  can-    this  is  erroneous,  though  the  day  of  nifi  prius  and  day  in  Bank 

ScVtf  fuch"  arc  onc  day  *•  t0  ^omc  PurP°fe6>  f°r  the  judgment  was  given 
death  judi-  againft  a.  dead  perfon.  Pafch.  32  El.  B.  R.  dubitatur  between 
daily  on  the  #  Blady  and  Eastwigg.  Pafch.  njac.  B.  R.  between  f  Lee 
2Z!h£?Lj  AND  Rowkely,  per  Curiam.] 

of  the  parties  day  in  court  to  plead  it,  but  may  have  a  writ  of  error.  Cro.  E.  202.  pit  32*  S.  C. 

accordingly. 

f  Roll.  Rep.  14.  pi.  18.  Lee  v.  Rowkeley,  S.  C.  in  ejectment  the  Court  advifed  the  plaintiff  to  re- 
Gnquifb  this  aelion,  and  only  to  enter  the  verdict  for  evidence,  becaufe  the  giving  judgment  againft 
both  will  be  erroneous ;  per  Doderidge,  and  Mann  prothonotary  $  but  it  ia  there  added,  that  Mkiu 
12  Jac.'Coke  faid,  that  the  plaintiff"  may  make  allegation  that  the  one  is  dead,  and  ihall  have  judg- 
ment againft  the  other)  and  that  fo  is  the  44  E.  3.  Cro.  J.  356.  pi.  12.  Rigley  v.  Lee  &Ux' 
■  S.  C.  and  becaufe  the.  action,  which  was  an  eje&ment,  is  in  nature  of  an  a&ion  of  trefpafs,  and 
trie  feme  is  charged  for  her  own  fa&,  it  was  adjudged  that  the  action  continues  againft  the  feme,  and 
that  judgment  (hould  be  entered  againft  her  alone,  becaufe  the  baron  was  dead.  ■  But  if  judgment 
was  given  againft  the  furvivor  only  upon  a  furmife  of  the  death  of  the  other,  it  had  not  been  error. 
Jo.  367.  Tippen  v.  Fenton— Cro.  C.  426.  pi.  17.  Tyffin's  cafe,  S.  C.  See  (S)  pi.  4* 
and  die  notes  there. '     .  •                                                                                  ! 

[7.  If  a  judgment  be  given  againft  three  executors,  where  one  was 

dead  before  the  judgment,  yet  this  is  not  error.     Hill.  41  El.  B.  R. 

f  fg  ]  adjudged  in  a  writ  of  error.]  v 

Roll.  Rep.         g,  A  verdict  was  againft  hujband  and  wife  in  ejeclitme firms,  after 

ptfch'  it"     triat  h  "jfifriM*  a"*1  tyo™  *!*  ty  '*  £«**  '**  hujband  died;  ad- 

jac.  B.  JU   judged  the  a&ion  continued  againft  the  wife,  and  judgment  was 

entered 
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entered  againft  her ;  for  it  is  in  the  nature  of  an  a&ion  of  trefpafs,  t«  *• 
and  (he  is  charged  for  her  own  ad.     Cro.  J.  356.  pi.  12.  Mich,  f^1^* 

I2jaC.   B.  R.   Rlgley  V.  Lee.  Court  advif- 

ed  tho  plain- 
tiff to  rdinouim  the  a&ion,  and  only  to  enter  the  verdict  for  evidence ;  for  if  judgment  be  given  againft 
both,  and  one  is  dead  at  the  time  of  the  judgment  given,  it  will  be  erroneous.  Per  Dodderidge  and 
Man  Prothonotary.  But  Mich.  12  Jac.  Coke  Ch.  J.  faid,  that  the  plaintiff  might  allege  that  tat 
baron  it  dead,  and  have  judgment  againft  the  feme,  and  that  fo  is  44  E.  3. 

9.  If  a  verdiS  be  given  at  nift  prius,  and  the  plaintiff  or  defend- 
ant dies  after  the  beginning  of  the  term,  yet  judgment  (hall  be  enter- 
ed, for  that  relates  to  the  firft  day  of  the  term ;  agreed  per  Cur. 
Het.  157.  Mich.  5  Car.  C.  B.  Springall  v.  Tutterftury. 

10.  Judgment  was  given  againft  the  defendant,  and  he  brings  Lev.  to. 

a  writ  of  error,  and  ailigns  for  error,  that  the  plaintiff  was  dead  at  {JjjJfVc 
the  time  of  the  judgment  given.     The  plaintiff's  entry  is,  that  the  and  by  the  " 
aforefaid  plaintiff  by  A.  B.  his  attorney  venit  &  dicit,  that  he  is  °Pinio.n  °f 
in  life,  and  iffue  thereupon,  and  found  for  the  plaintiff  in  the  writ  J^i**1* 
of  error  that  he  was  dead  ;  and  Serjeant  Maynard  moved  that  the  judgment 
judgment  might  be  reverfed.     Allen  contra,  becaufe  there  ought  wasreverfed, 
to  have  iflued  a  fcire  facias  againft  the  executors  of  the  party  dead,  cb.^^e" 
It  was  adjourned.  Raym.  59,  Mich*  14  Car.  2.  B.  R.  Dove  v.  contraj  be. 

Darkin.  caufe  though 

it  appears 
by  the  verdid  that  the  plain  tiff  was  dead,  yet  it  does  not  appear  legally,  the  verdid  itfelf  not  being 
lawfully  obtaiaed.  And  it  was  argued  that  the  attorney  who  pleaded  that  he  was  living,  did  it  without 
authority  ;  for  he  could  not  be  attorney  to  a  dead  man.  ■  Sid.  93.  pi.  17.  S.  C.  refolved  accord, 
iogiy ;  and  faid,  that  if  the  executors  in  this  cue  are  at  any  prejudice,  they  may  have  action  on  the  cafe 
againft  the  attorney  if  \)c  appeared  without  warrant.  And  Windham  J.  faid  that  his  brothers  at  Ser- 
jeant's Inn  faid  this  was  good,  but  that  the  fure  way  had  been  for  the  attorney  to  have  pleaded,  duo4 
venit  pro  magi  ft  ro  fuo  D.  and  not  that  D«  venit  per  attornatum.  Keb.  4x3,  pi.  119.  S.  C.  and 

judgment  reverfed. 

I  f .  The  taking  of  baron  between  the  nift  prius  and  the  day  in  Bank 
feems  not  to  be  error,  it  being  only  a  plea  in  abatement.  Sid.  143* 
pi.  22.  in  a  nota.  Pafch.  15  Car.  2.  B.  R.  Anon. 

12.  17  Car.  2.  cap.  8.  f.  I.  In  all  aclions  per  final,  real  or  mixt, 
the  death  of  either  party  between  the  verdicJ  and  the  judgment  Jhall  not 
be  alleged  for  error,  fo  as  fuch  judgment  be  entered  within  two  terms 
after  fuch  verdiB. 

12.  The  figning  of  the  judgment  within  two  terms  is  an  enter- 
ing of  the  judgment  fo  that  by  the  ftatute  1 7  Car.  2.  cap.  8.  it  may 
be  entered  on  the  roll  after  the  death  of  the  party.  Sid.  385*  pi.  1  "y 
Mich.  20  Car.  2.  B.  R.   Hclie  v.  Baker. 

.    13.  In  writ  of  covenant  vcrdi£fc  was  for  the  plaintiff,  but  it  Vent.  90.* 
being  obje&ed  that  it  was  a  mif-trial,  for  that  the  venire  fac.  was  Jr,n*  *2. 
mifawarded,  it  being  to  an  adjoining  county ;  but  after  argument  b.  r.  s.  c. 
the  Court  ruled  the  venire  well  awarded  ;  but  the  cafe  having  remain-  And  it  was 
td  two  or  three  terms  f  nee  the  poftea  was  returned,  and  no  continuances  JJJSftandl" 
entered,  one  of  the  plaintiffs  dted,  and  it  was  doubted  whether  judg-  ing  that  * 
8*ent  could  be  now  entered  ;  and  the  Secondary  faid,  that  they  did  judgment 
enter  up  judgments  two  terms  after  the  day  in  Bank,  without  J^red'Staaf" 
any  continuances ',  and  of  this  matter  the  Court  would  be  advifed.  being  no  d«. 
.   YO£~IX.  U  u  Vent,  fru^t* 
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Plaintiff, but  Vent.  58,  59.  Hill.  2t  &  22  Car.  2.  in  B.  R.  Crifpc  and  Jackforv 
whtchcame  v.  Berwick  Mayor  and  Commonalty. 

by  the  a&  cf  tl  e  Court,  and  that  it  was  within  the  ftatute  of  this  king,  that  the  death  of  the  part}  be- 
tween verdi&  and  judgment  (hould  not  abate  the  a-5tion,  and  that  it  was  in  the  discretion  of  the  Coott 
whether  they  would  take  notice  of  the  death  in  this  cafe  ;  for  the  defendant  has  no  day  in  court  ta 
plead,  there  being  no  continuances  entered  after  the  return  of  the  poflea,  and  cites  Leon.  187.  lAey's 
cafe,  Latch's  Rep.  92.  [Farnel  ▼.  Tupper].  And  *the  Court  were  of  opinion,  that  judgment  ought 
to  be  entered,  and  there  being  no  continuances,  it  may  be  entered  as  if  immediately  upon  the  return  of  the 
poftca.  —  Lev.  252.  Mich.  20  Car.  2.  B.  R.  S.  C.  adjornatur,  but  the  reporter  fays  he  heard 

that  judgment  was  afterwards  given  for  the  plaintiff. Mod.  36.  pi.  88.  S.  C.  but  adjornatur, 

to  hear  counfel,  ■  Raym.  173.  S.  C.  but  S.  P.  doe*  not  appear.— —Sid.  462.  pi.  5.  S.  C  ft 
S.  P.  and  that  judgment  wa*  entered  as  in  the  life  of  die  party,  and  that  fuch  entry  is  well  warranted  both 
by  the  common  law  and  by  ftatute*.  And  that  Twifden  J.  laid,  that  if  the  party  bad  died  in  tbt  term 
btfote  t be  judgment  entered*  and  the  fame  had  been  fuggefted  to  the  Court,  yet  they  would  take  no  no- 
tice of  it,  but  fhould  proceed  to  judgment ;  and  a;  to  the  principal  cafe  it  was  faid,  thcr?  is  nareafoa 
that  the  laches  of  the  court  (hould  prejudice  the  plaintiff. 

14.  The  plaintiff  after  verdict  for  him  at  the  aj/tzes  died  ;  it  was 
moved,  that  notwithftanding  the  ftatute  1 7  Car.  2.  cap.  8.  which 
enafts  that  the  death  of  either  party  after  verdift,  and  before  judg- 
ment, fhall  not  be  alleged  for  error,  that  the  defendant  coming 
now  before  judgment  was  entered,  was  out  of  the  ftatute ;  fed 
Curia  contra  ;  for  if  it  (hall  not  be  alleged  after  judgment  for  er- 
ror by  the  ftatute  it  was  certainly  never  intended  that  it  Jbould  be  ad- 
mitteda fuffcient  caufe  to flay  judgment.     Freem.  Rep.  79.    pi.  97. 
Pafch.  1673.  C.  B.  Bellamy  v.  Player. 
Freem  Rep.       *5«  Writ  of  eTror  upon  a  judgment  in  C.  B.  in  trover  againf  fix, 
532.  pi.       where  after  verditl  one  of  the  plaintiffs  comes  and  faggefts  that  his  fel- 
f'6-  s'  9*    low  is  dead,  and  prays  that  he  as  furvivor  may  have  judgment ',  and 
c.JB.cfor!     had  it  there  \  but  the  Court  here,  viz.  Pemberton  Ch.  J.  Jones, 


in  B.  R.  Sed  wood  v.  Bayly, 

adjornatur.  t 
_Raym.  463*  S..C.  ui  B.  R.  and  judgment  was  agreed  to  be  reverted  by  the  opinion  of  three  jus- 
tices again!*  Dolben,  who  defired  time  to  conlider. 3  Mod.  249.  Arg.  cites  $.  C.  that  the  judg- 
ment could  not  be  entered  5  bat  fays  it  is  true,  that  where  fo  many  are  defendants  and  one  dies,  the 
aftion  is  not  abated,  but  then  it  rauft  be  fuggefted  on  the  roll.— 8  c^  9  W.  5.  cap.  11.  /.  7. 
pro*  ides,  that  if  there  aretvvo  or  more  plaintiff*  or  defendant*,  and  one  diet,  iftbe  caufe  of  a&Wm  furvives 
to  cr  a^airfi  tbejurvh  ir.g  plaintiff  or  defendant,  tbt  writ  or  action  Jbaii  not  abate,  but  fucb  deaib  being 
fugg'Jlcd  on  tbt  record  Jhuil  proceed* 

16.  Error  infatl  afligned,  that  the  plaintiff  died  before  the  judg- 
ment, but  the  judgment  was  affirmed,  nifi,  &c.  And  Holt  faid* 
he  was  not  well  fatisficd  with  the  cafe  of  Dove  t.  Darcen, 
Sid.  93.  for  there  fhould  be  a  fare  facias  againft  the  executors  or 
adminiftrators,  and  the  truth  will  appear  upon  the  fherifFs  re- 
turn. Comb.  320.  Pafch.  7  W.  3.  B.  R.  Probertsv.  Edmunds. 

17.  8  &  9  W.  3.  cap.  11.  /.  2.  If after  judgment for  the  defend- 
ant the  plaintiff  or  demandant  fhall fue  a  writ  of  error,  and  thejudg- 
ment  jhall  be  affrmml,  or  the  writ  of  error  difcontinued,  or  the  plain- 
tiff ^otifuit  therein,  the  defendant  or  tenant  Jhall  have  judgment  to  re- 
cover his  cofls,  and  have  execution  for  the  fame  by  capias  adfatisfacU 
endum,  fieri  facias,  or  elegit, 

Illk 
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1 8.  The  hujband  joined  in  a  writ  of  error,  yet  it  was  ruled  that  3tt*».  76, : 
iy  his  death  the  writ  abated  ;  otherwise  it  is  where  the  defendant  in  j^tc*  b^J 
error  dies  after  in  nullo  eft  erratum  pleaded)  for  there  the  Court  may 
proceed  to  examine  the  errors.     Comb.  263.  Trin,  6  W.  3c  M.  in  * 

B.  R,  Fitzgerald  v,  Clanrickard  Countefs, 


(B.  b)     In  Judgments. 
What  Things  fhall  be  Errors  in  Judgments. 

£t.  TN  an  ifidi&ment for  not  repairing  a  eommon  highway,  if  tjie  UP°*  e*1,y 
**  defendants  are  found  guilty,  and  ajfw  itnpofed  fcf  quod  ft  nt  in  J^nan^n, 
mifericordia  without  a  capiatur,  this  is  error.     Hill.   10  Car.  B.  R,  diftment 
between   the    Inhabitants  of    Somersham,    in   c6mitatu  ****  i^s* 
Hontington,  and  the 'King  adjudged  ;  and  the  firft  judgment  ™<d  clpia. 
reverfed  accordingly.]  tur,  and  tbf 

omiflion 
thereof  is  to  the  king's  prejudice,  and  for  this  omiffion  a  judgment  for  the  king  upon  an  iadi&ment  for 
»ec u fancy  was  reverted.     C  ro.  C.  504.  pi.  6.  Trin.  14  Car.  B.  &•  the  Marquis  of  Wi0che$er's  eafr* 
■  Jo.  407.  pi.  5.  The  King  v.  Ld.  St.  John,  S.  C.  accordingly. 

_£2.  If  the  judgment  be  quod  the  plaintiff'  or  defendant  capiatur  Hob.  180, 
where  it  fhould  not  be,  this  is  error,  for  it  is  a  falfe  judgment,  and  l^r15' 
in  prejudice  of  the  party.     Tr.  15  Ja.  between  Wheateley  and 
Stone,  per  totam  Curiam  in  a  writ  of  error  at  Serjeant's  Inn 
jagreed.     Dyer,  14  El.  315.  99.  admit.] 

[3.  So  if  the  plaintiff  or  defendant  be  amerced  by  the  judgment 
where  he  ought  not,  this  is  error.  Dyer,  44  EL.  315.  99.  admit-* 
ted.     6  E.  6,  75.  22.] 

[4.  So  if  the  judgment  be  not  quod  capiatur  where  it  ought  to  be 
fo,  it  is  erroneous.  Mich.  16  Car.  B.  R.  Fridean's  case,  who 
was  indi&ed  for  poifoning  J,  S.  but  he  did  not  die,  and  found 
guilty ;  and  judgment  to  pay  fo  much  for  a  fine,  and  no  capiatur 
xjuoufque,  &c.  and  for  this  caufe  reverfed  per  Curiam ;  contra 
29  E.  3.  30.  b.  adjudged.] 

[5.  So  if  the  judgment  be  not  quod  ft  in  mifericordia,  where  it  Cro.J.ij^. 
ought  to  be  fo,.it  is  erroneous.  Co,  8.  Beecher's  case,  49.  refolv-  ^^J^' 
ed,   becaufe  jhe  judgment  is   not  perfefl:   without   it,     Dyer,  iey,s.  c." 
J4JEJ.  315.  99.  admitted.     6  E.  6.  75.  22.]  adjudged. 

£6.  In  an  yaclione  frma,  if  judgment  be  giv^n  upon  a  demurrer,  Sty-  *83- 
fir  by  default,  or  upon  .a  nonfum  informatus  for  the  plaintiff  to  recover  Timberley 
the  term,  but  awarded  that  there  fhall  be  a  writ  of  inquiry  of  da-  S.  P.  and 
mages,    without  faying  quod  capiatur,    this    is    erroneous ;    for  it  j^ms  to  be 
may  be  that  he  will  never  inquire  of  the  damages,  or  make  re> 
turn  fhereof,  and  then  the  fine  due  upon  the  capiatur  will  be 
loft.   Tr.  165 1.  between  in  a  writ  of  error  upon  a  judg* 

ment  in  Banco  ;  and  the  judgment  reverfed  accordingly.] 

[7.  If  the  judgment  be  quod  capiatur  where  it  ought  to  be  quod  ft  Hob.  180. 
in  rnifericordiaythis  is  erroneous,  for  by  this  the  judgment  is  *Jtered,  j^'S* 

U  u  2  and    '   ' 
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Cro.E.  io7.  and  this  is  in  prejudice  of  the  party.  Tr.  15  Ja.  between  Whete- 
Po&  Vi^"  LY  AND  Stone,  in  a  writ  of  error  at  ScrjeantVinn,  agreed  per 
UL  b!r.  totam  Curiaiy.] 

Belli  cote 

v*  Taylboys,  S.  P.  adjudged,  and  the  former  judgment  reverfed. 

Cro.J.  in.  [8.  So  if  the  judgment  be  quod  Jit  in  mifericordia  where  it  ought 
ervlshlriet  to  *'  V10^  capiatur,  this  is  erroneous,  for  the  caufe  aforefaid. 
s.c.  and  '  Co.  8.  Beecher,  59.  P.  3  Ja.  B.  R.  between  Rivers  and 
judgment      Guynn  adjudged,  and  the  firft  judgment  reverfed.     P.  43  EL 

c^dintiy.-  B-  R-  Tr*  x4  ^an  #B#  R"  between  Margatrode  and  Beverly, 
Cro.  E.  84.  adjudged  in  a  writ  of  error.     Intratur  P.  14  Rot.  168.] 

pi.  1.  Hill. 

30  EHs.  B.  R.  Crow's  cafe,  S.  P.  and  the  firft  judgment  reverfed— — Freem.  Rep.  iSi.  pi.  (320.  c.) 
S.  P.  and  judgment  reverfed,  cites  Trin.  1673.  B.  R.  Underwood  v.  Buriacy.  Cro.  J,  538.  pL  5. 
Trin.  17  Jac.  B.  R.  Miller  v.  the  King,  S.  P.  affigned  for  error  on  a  judgment  on  a  penal  ftatote, 
and  judgment  was  reverfed* 

[9.  If  the  judgment  be  quod  Jit  in  mifericordia  Is?  quod  capiatur, 
where  it  ought  to  be  only  in  mifericordia,  this  is  error.  Mich.  8  Car. 
B.  R.  Intratur  Tr.  8  Car.  Rot.  477.  between  Kent  and 
Fowkes  refolved,  and  fuch  judgment  given  in  Lincoln  re- 
verfed.] 

Qio.  And  in  thefe  cafes  the  error  is  in  the  whole  judgment,  and 

the  whole  Jhall  be  reverfed  for  it,  as  well  the  judgment  of  tie  party 

as  for  the  ting.     Co.  8.  Beecher,  59.  refolved.    Tr.    15  Ja.  be- 

1     tween  Whetelt  and  Stone,  in  a  writ  of  error  at  SerjeantVinn, 

agreed  per  totam  Curiam.     Quaere  Dyer,  14  El.  315.] 

[il.  In  an  information  agaitift  an  ingrojfer,  upon  the  ftatute  of 
5  Ed.  6.  if  the  judgment  be  againft  the  ingrofler  quod  capiatur,  &c 
without  exprejfmg  in  certain  that  he  Jhall  be  imprifoned  for  the  time 

limited  in  thejlatute,  fcilicet  per  two  months  •,  yet  this  is  not  error 

+  FoL  770?  in  the  judgment,  for  this  is  the  common  (+)  courfe  of  fuch  judg- 
u  — y—  mJ  ments  where  a  certain  time  is  limited  for  die  imprifonment,  for 
the  word  &c.  fupplies  all.    Tr.  16  Ja.  between  the  King  and 
Curtis.    H.  15  Ja.  B.  R.  between  Brown  and  Marshal  ad- 
judged; and  it  was  faid  by  the  clerks*  that  this  is  the  common 

courfe.] 
Palm.  509.  [12.  In  debt  upon  an  obligation,  if  upon  non  eftfa&um  pleaded, 
Ga>Cr  s  c  f/  **  found  his  deed,  upon  vrhiclijudgment  is  given  quod  defendant  fit 
and'judgl  "  in  mifericordia  iff  quod  capiatur  ;  this  double  judgment  is  erroneous, 
mentaft  and  this  makes  the  whole  judgment  erroneous.  P.  3  Ja.  B.R. 
%™\doniCl*  between  Banks  and  Pembleton  adjudged  in  a  writ  of  error* 
PK  ^.Go7/*  Mich.  8  Car.  B.  R.  between  Kent  and  Fowkes  adjudged,  and 
▼.  Gregory,  a  judgment  given  in  Lincoln  in  an  a£Hon  upon  the  cafe,  where 
feems  tod  l^e  judgment  ftiould  be  quod  capiatur  reverfed  accordingly.  In* 
uT.c.       tratur  Tr.  8.  Rot.  477.] 

and  the  firft 
judgment  was  affirmed. 

[13.  In  an  a&ion  upon  the  cafe  upon  a  promife,  ifjudgnunt.be 
given  for  the  plaintiff  upon  demurrer,  and  a  writ  of  damage/ 
awarded,  and  thereupon  damages  taxed  to  35/.   and  upon  this 

judgment 


Judgment  is  given  quod  querens  recuperet  damna  prao?  ad  37/.  per 
juratores  pr&T  ajfeffa,  yet  this  judgment  is  not  erroneous,  becaufe 
the  judgment  is  perfect  by  the  firft  words,  quod  recuperet  damna 
prxdi&a,  without  more,  and  therefore  the  fummoning  thereof  after- 
wards is  butfurplus  ;  and  therefore  this  being  miftaken  it  does  not 
vitiate  the  judgment;  H.  3  Car.  B.  R.  between  Guier  and 
Goter  adjudged  in  a  writ  of  error  upon  a  judgment  in  the  city 
of  Pool  ixi  Southampton  ;  which  Intratur  M.  2  Car.  Rot.  247.] 

[14.  In  an  a&ion  of  debt  if  the  defendant  pleads  nil  debet ',  and 
the  jury  find  it  for  the  plaintiff \  and  tax  damages  to  lid.  and  for 
cqfts  12  a.  and  thereupon  judgment  is  given  quod  querens  recuperet 
debitum  fuum  pred*  isf  debitafua  pried*  (inftead  of  damna  J  this  is 
erroneous,  for  the  word  debita  does  not  include  damna.  Mich. 
1 1  Car.  B.  R.  betwen  Morgan  and  Batly  adjudged  per  Cu- 
riam, and  fuch  judgment  given  in  Southwark  reverfed  accordingly 
in  a  writ  of  error.     Intratur  Tr.  9  Car.  Rot.  895.] 

[15.  In  debt,  if  judgment  be  given  for  the  plaintiff  by  default  [  573  ] 
of  the  defendant,  and  the  judgment  is  quod  recuperet  debitum  faf 
damna  occaftone  detentionis  debitiad  13/.  /\d.  ex  affenfu  fuo  per  Curiam 
de  incremento  adjudicat \  this  is  a  good  judgment,  though  no  mention 
of  the  cofts ;  for  damages  include  cofts.  Mich.  1 1  Car.  B.  R.  be- 
tween Fierce  and  Brown  adjudged  in  a  writ  of  error  to  reverfe 
a  judgment  given  in  the  hundred  court  of  Slaughter.  Intratur  P . 
10  Car.  Rot.  1335*  but  it  was  faid  alfo  in  this  cafe  that  the  de- 
fendant (hall  not  affign  for  error  the  not  giving  of  coils,  becaufe  it 
was  for  his  advantage.] 

[16.  In  an  aft  ion  upon  the  cafe  upon  apromife,  if  the  defendant 
pleads  non  aflumpfit,  and  the  jury find for  the  plaintiff,  and  tax  da- 
mages and  cofts,  and  upon  this  judgment  is  given  quod  querens  recu- 
peret damna  iff  cuftagia  per  juratores  prad*  cffeffa  £5*  40/.  de  incre- 
mento per  Curiam,  and  does  not  fay  whether  for  damages  or  cofts,  yet 
this  is  good,  for  it  fhall  be  intended  for  cofts,  becaufe  the 
Court  could  not  increafe  the  damages.  Tr.  1 1  Car.  B.  R.  be- 
tween Cooling  and  Lawrence  adjudged  in  a  writ  of  error  upon  • 
judgment  in  the  court  of  Coventty.  Intratur  Tr.  10  Can 
Rot.  1328.  Co.  Entries,  22.  Snag's  case.] 

[17.  In  an  a&ionof  debt,  if  upon  nil  debet  pleaded  it  be  found 
that  the  defendant  owes  the  plaintiff  5I.  debt,  and  the  jury  affejs  the 
damages  to  %d.  and  the  cofts  2  d.  and  the  judgment  is  entered,  that 
the  plaintiff  fhall  recover  debitum  &  damna  prad*  to  2d.  and 
fays  nothing  of  the  cofls,  the  judgment  is  erroneous,  though  the 
damna  generally  comprehends  as  well  cofts  as  damages ;  for  in 
this  cafe  it  is  limited  but  to  2d.  and  fo  no  judgment  for  the 
other  2d.  Mich.  15  Ja.  B.  R.  between  Homes  and  Twiste  ad- 
judged in  a  writ  of  error,  and  the  judgment  reverfed.] 

[18.  In  a  trover  and  converfion  of  goods,  if  the  defendant  be  Cro.j.439, 
found  guilty  of  part,  and  for  part  not  guilty,  but  no  judgment  is  given  $£^#2# 
for  thofe  of  which  he  is  found  not  guilty,  fcilicet,  quod  eat  inde  fine  die,  Suckling, 
as  it  ought  to  be,  this  is  erroneous.  Hill.  13  Jac.  B.  R.  between  ?•  c.and 
Wood  and  Dr.  Sutcliff  per  Curiam.]  «vfrfcd!t- 

Roll.  Rep.  293.  pU  8.  S.  C.  adjudged.        ■    3  Buift.  1 50, 151.  S.  C.  but  S.  P.  does  not  appear. 

U  u  3  £19.  If 
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•Cro  J«  [T£#  \(  a   man  recovers  debt  or  damages  upon  a  ver£8,  afftl 

Sachfe  t.10'  judgment  is  given  thereof,  and  is*  de  incremento  general!})  without 
Yeoman,  faying  m  the  record,  as  the  ufe  is,  ex  requifitione  querentis,  or  ex  of- 
s' c*  *n*  fenfu  partium,  this  judgment  is  erroneous.  Pafch.  15  Jac.  B.  R. 
judgment  Hardte  and  Mayhew  ;  the  judgment  reverfed  for  this*.  Mich. 
revcricd.  1 5  Jac.  B.  R.  between  Far  and  Loggins  per  Curiam;  the 
fCro.j.  judgment  reverfed;  which  Intratur  Mich*  12  Car.  Rot.  2  eg* 
io?V»tesV  Mich.  18  Jac.  B.  R,  between  *Sarke  and  Yeomans  adjudged* 
like  judg.  in  a  «writ  of  error,  and  fo  the  fame  term  adjudged  between 
mtTdT  "I*  Concellor  and  Ai&R,  and  no  diverftty  where  the  judgment  is 
this  caufe,  uP°n  n*l  dieitt  and  where  upon  verdidt*  Hil.  2  Car.  B.  R.  between 
in  cafe  of  \  Lawrence  and  Gad  adjudged  an  erroneous  judgment,  which 
Cowflaw  v.  was  jjco  a(j  peti^ionem  querentis  confideratum  eft  quod  querens 
—Palm.*  recuperet,  &c.  &  damna  de  incremento,  fo  much  becaufe  the  pe> 
148.  Con-    tition  was  not  in  the  right  place.  J 

flade  v. 

Ayres,  S.  C.  and  the  firft  judgment  was  reverfed.  J  Poph.  sir,  an.  Good's  cafe* 

S*  P.  and  feems  to  be  S.  C.  adjudged  accordingly.  Lat.  1^7.  Good  v.  Lawrence*  S.  C.  and  the 
firft  j  iidgment  reverfed.  m 

[  5?4  1  E20'  *na  irover  an^  conversion,  if  the  defendant  he,  found  guilt  j 
See  pi.  18.  of  party  and  not  guilty  of  the  reft,  upon  which  judgment  is  ghrenyfcr 
the  notes  that  for  which  he  is  found  guilty,  and  no  judgment  is  given  quod  eat 
there.  indeftne  die  for  the  refidue>  it  is  erroneous.     M.    1 5  Jac.  B.  R.  be- 

tween Wood  and  Sutcliffe,  this  was  moved  for  an  error,  but 
not  refolved,  but  the  judgment  reverfed  for  other  error- J 

1  C™tt\^  E21,  ^  a  man  recovers  m  an  a&ion  upon  the  cafe,  and  the  judg* 
S.  ,c.  adjor-  *nent  is  entered  idco  conrejfum  eft  quod  querens  recuperet  where  the 

natur ufual  word  is  ideo  confideratum  eft,  &c.  this  is  erroneous,  though 

phr^Ro-  conceffum  be  equivalent  to  the  word  confideratum,  becaufe  the  ufual 

bins  v.  San-  form  ought  to  be  obferved.     Mich.  13  Jac.  B.  R.  42.  between 

ders,  s.  c.  11  Robins  and  Sambin.    Dubitatur  Hill.  1 1  Car.  B.  R.  between 

^d^hTs'1"  ^Dalamore  and  Heskins  adjudged  in  a  writ  of  error,  and  the 

entry  divers  judgment   given   at  Bath  reverfed  accordingly.     Intratur  Tr. 

precedents       j  ,  Car.    Rot.  OOO.  ] 

ivere  circd 

in  the  precedents  of  Ld.  Coke  ;  but  it  was  anfwered,  that  it  was  a  mifprifion  of  the  frintfr, 

3  Eulft.  92.  S.  C.  and  the  judgment  agreed  to  be  erroneous. 

§  Cro.  C.  442.  pi.  13.  Slocomb's  cafe,  S.  P.  ruled  accordingly,  and  feems  to  be  S.  C— f^at.  76.' 
in  a  nota,  S.  F.  and  judgment  was  reverfed.  ■  Ibid.  83.  Hill.  22  Jac.  Hern  v.  Warden,  S.  P* 
and  judgment  reverfed Noy,  77.  Heene  v.  Warden,  S.  C.  accordingly. Ibid.  1S8.  Mich* 

2  Car.   Conk  v.  Williams,  S-  P.  and  judgment  reverfed.   ■         Noy,  77.  cites  Cooper  ▼.  Williams* 

S.  C.  and  judgment  reverfed  accordingly *— S.  P.  Bulft.  1*5, 126.  Pafch.  9  Jac  B.  R.  Fatter 
▼.  Righteous,  in  a  judgment  given  at  Lynne,  and  the  whole  Court  were  of  opinion  that  conceflum  eft 
is  not  good,  and  ar  to  the  judgment  in  1  Rep.  83.  in  Corbet's  cafe,  and  119.  in  Chudleigh's  cafe,  being 
ideo  conceflum  cit  quod,  &c.  Cur.  thefe  judgments  are  falfe  printed,  and  Mann  Secondary  informed 
the  Court  that  the  roll  was  right,  viz.  ideo  confideratum  eft;  quod  nota.  But  fee  tit-  Amend- 

ment, (P).  ■  But  Tee  Hob.  17.  pi.  28.  at  the  end  of  the  cafe  of  Read  v.  Hawlce.  And  Ibid.  19. 
pi.  34.  Fitzhiighes's  cafe.  And  Ibid.  194.  pi.  245.  at  the  end  of  the  cafe  of  Winchcoinb  v.  Pullefhw, 
in  vthich  cafes  is  the  word  concelfum. 

[2?..  If  the  judgment  be  ideo  confideratum,  eonceffum  fcf  adjudi~ 

cat  urn  eft  quod  querens  recuperet,  &c.  though  the  words  conceffum  (^ 

adjudicatum  are  more  and  more  than  neceflary,  yet  this  makes  the 

judgment  erroneous,  becaufe  the  term  of  judgments  ought  to  be  oh* 

Jervffi,  which  is  confideratum  only.   Hill.  %  Cart  B.  R.  between 

Lawrence 
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*  Lawrence  and  Gad  adjudged  in  a  writ  of  error.'  Pafch.  #L«.  177- 
8  Car.  B.  R.  Rot.  Bauntsey's  case,  a  judgment  in  an  indi£k-  SjJJ^e 
ment  of  barratry  reverfed,  becaufe.  the  judgment  was  ideo  con-  s.  c.  and 
ceflum  eft  quod,  &c]  rufc*  *  ** 

0  ^  error  j  and 

faid,  if  they  were  not  tied  up  to  form  there  never  would  he  an  end  of  new  and  fenfelefs  words,  and  per. 
haps  at  Uft  it  would  be  neceflary  to  have  one  judgment  t»  expound  another.  t.  ■  Poph.  21  r,  212. 
Goods  cafe,  S.  C.  and  the  firft  judgment  was  reverfed. 

[23.  If  the  judgment  be  ideo  conftderatum  ejt.  quod  querens  recupe-  La*.  *"• 
rarefy  for  recuperet,  this  is  erroneous.  .  Trin.  3  Car.  between  B^de** 
Stroud  and  Blundell8  adjudged  in  B.  R.  in  a  writ  of  error  s.c.  and 
upon  a  judgment  given  in  Bafingftoke  in  Hampfliire.  Mich,  judgment 
*4  Car.  between  Picekill  and  RoYherford  adjudged  in  a  writ  revcrfcd' 
upon  ajudgmentanNewcaftle.   .  Jntratur  Hill.  13.  Rot.  1093.] 

\m 24.  If  a  judgment  be  ideo  conftderatum  fuit  for  conftderatum  eft,  Sty,  183. 
it  ik  erroneous.     Trin.  3  Car.  B.  R.  between  adjudged  ^ich,I1S#/ 

i  .       r  J.,  ,.  .      T  .         t     -    .        J      °         Spryv.MilI, 

in  a  writ  of  error  upon  a  judgment  given  in  Lincoln.],  s.  p.  and 

Roll  Ch.  J. 
faid  it  was  a  good  exception  for  the  uncertainty  of  the  words.  Comb.  479.  Pafch.  10  W.  3. 

B.  R.  Hall  v.  Jackfon,  S.  P.  and  held  to  be  fatal. 

s> 

[25.  If  an  aftion  of  debt  be  brought  againft  two  by  one  original  f  [  57  j  ] 
with  feveral  pracipes  upon  one  obligation  in  which  they  are  obliged  RoU«  RcP- 
jointly  and fever  ally,  and  feveral  declarations  are  made  againft  them,  g4^  and" 
and  feveral  judgments  given,  but  thefe  words  are  not  put  in  the  thejudg- 
f  judgment,  as  the  ufe  is,  fcilicet  (unica  tantumfiat  executioj,  yet  ment  was 
the  judgment  is  not  erroneous,  becaufe  thefe  words  are  uted  to  *  f"   * 
be  entered  for  thedire&ion  of  the  ($)  clerks,  and  are  of  form  only,  JF0U772? 
for  though  the  words  are  not  entered,  yet  he  {hall  have  but  one  *  .■-%■■  ** 
execution.    Trin,  12*  Jac.  B.  R.  between  Banks  and  Chamber- 
lain adjudged.] 

[26.  In  an  ejetlione  firmae,  if  the  judgment  be  found  guilty  for  Roll.  Rep. 
fart,  and  for  part   not  guilty,  the  judgment  is  quod  defendens  fit  I'Vf'v?  ^* 
quietus,  this  is  erroneous,  for  it  ought  to  be  quod  eat  inde  fine  die*  crooke      * 
Trin.  1 2  Jac.  between  William  Morris  and  Cadwall ader,  and  Dode- 

dubltatur.]  ridge,  to- 

-*  ed  to  incline 

that  the  judgment  was  erroneous,  but  Haughton  e  contra  ;  but  the  Court  orctered  precedents  to  be 
iearched. 

i 

[27.  In  a  quare  impedit  againft  the  ordinary,  metropolitan,  and  Roll  Rep. 

ethers,  if  the  ordinary  and  metropolitan  plead  that  they  plead  nothing  |fc!  &  s!p! 

-but  as  ordinary,  upon  which  the  plaintiff  prays  judgment  againft  held  accordl 

them,   and  judgment  is  entered  that  he  fball  recover  againft  them,  Xn6!y  b7 

but  it  is  not  alfo  entered  quod  cejfet  executio,  till  the  plea  of  the  others  b°t  ^effaid  * 

is  determined  as  the  ufual  courfe  is,  yet  if  no  execution  be  awarded  that  if  exe- 

tifl  the  plea  of  the  others  is  determined,  it  is  not  erroneous.  Pafch.  catioJ  had 

14  Jac.  B.  R.  Trin.  14  Jac.  B.  R.  between  Grange  and  Dennt  ^fore^e 

adjudged  in  a  writ  of  error.]  hft  judg- 

ment it 
•Jhoold  be  error.  Ibid.  307*  pi.  »4»  S".  C.  &  S.  P.  by  Coke  Ch.  J.  and  the  judgment  was  affirmed. 

1    ■         3  Qnlft.  174.  S.  C.  &  S.  P.  held  accordingly  by  Coke  Ch.  J.  and  notwithstanding  this  and 

other  exceptions  the  judgment  was  affirmed. Jenk.  313.  pi.  36.  S.  C.  the  faid  omiflion  was  not 

erroneous,  becaufe  it  was  after  judgment,  and  if  it  be  error,  iris  error  in  ezecutione  judicii,  and  in  thU 
cafe  no  writ  of  execution  was  fued  out  againft  them. 

U  u  4  [28.  In 
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iRoil.lUp.  [2t*  In  an  a&ion  of  debt  in  Banco,  \i judgment  be  qmdfucftn* 
bu°*i  ^g^m  recuperet  debitum  f  and  fo  much  pro  damnis  occafione  detentomis, 
cncc  was       though  it  be  not  nee  non  pro  mi/is  &  cujlagusy  as  the  ufe  in  Banco 

bu  amdla  22  Jac-  $•  R.  between  Broad  and  Nurse  adjudged  in  a  writ  of 
for  him,      error.  J 

there  the 

judgment  is  quod  recuperet  debitum  Jr  damns,  and  cofts  atiefled  by  the  jury,  and  farther  de  incremenfo 
per  Curiam ;  but  where  the  judgment  is  upon  non  Cum  informatus»  demurrer  or  nil  dicit,  the  judgment 
is  quod  recuperet  debitum  ft  damna,  which  includes  cofts,  but  in  the  laft  cafe  in  B.  R.  the  entry  ia  more 
Special,  vis.  tarn  occafione  detentionisj  &c  auam  pro  mini  Sc  cuftagiia;  and  judgment  was  affirmed. 

[29.  In  debt  upon  an  obligation  the  defendant  pleads  non  efi 

faclum,  which  \%  found  for  the  plaintiff y  and  the  Jury  affefs  daumges 

occafione  infrafcripta,  this  is  good,  without  faying  occafiotie  detentionis 

debitij  for  this  is  tantamount.    Pafch.  8  Jac.  B.  R.  Alcock's 

case  adjudged  in  Camera  Scaccarii  in  a  writ  of  error.] 

[30.  In  ejeclione  firmae,  if  upon  non  fum  informatus  pleaded, 
judgment  •  be  given  quod  def.  remanent  indefenfusy  without  faying 
againft  plaintiff,  it  is  good.  Pafch.  1 2  Jac.  6.  K.  between  Friget 
AND  Mallory  per  Curiam.] 

[31.  In  an  aftion  if  the  def endant pleads  in  bar  upon  which  there 
is  a  demurrer >  and  judgment  is  entered  in  this  manner,  quia  videfur 
to  the  faid  A.  and  B.  fcilicet  the  mayor  and  recorder  (who  were 
the  judges  of  the  court)  jufliciariis  dom*  regis  that  the  pfca  is  not 
good,  ideo  confideratum  eft>  &c.   this  is  good,  becaufe  the  naming 
[  576  ]    them  jujlkcs  is  but  furplus.    Hill.  8  Car.  B.  R.  between  Green- 
hill  and  King  adjudged  in  a  writ  of  error  upon  a  judgment  in 
Linn.     Intratur  Trin.  7  Rot.  1572.] 
Ideo  confl-         [32.  If  the  judgment  be  entered  in  an  inferior  court  held  before 
wlrtiouTfay!  ^c  ftewar(l>  *deo  confideratum  efl  per  fenefchallum  quod  querens  re* 
ingperCur.  cuperet,  this  is  good,  for  this  is  all  one  as  if  it  had  been  faid  ideo 
Is  no  error     confideratum  eft  per  Curiam.    Trin.  14  Car.  B.  R.   between 
'item?      Stretch  and  Parker  adjudged  in  a  writ  of  error.    Intratur 
€CMrtt,  as     Mich.  13  Car.  Rot.  21.  in  a  writ  of  error  out  of  Alcefter  court. 
the  courts     Trin.  13  Car.  B.  R.  between  Mill  and  Maurie  adjudged  good 

eouruof  'n  a  wit  °f  crror  uPon  a  judgment  in  Exeter,  where  it  was 
Wales,  the  ideo  confideratum  eft  *  ad.  eandem  curiam  by  the  mayor  and 
courts  of  bailiffs  (who  were  the  judges)  quod  querens  recuperet,  and  did 
MneT,pl"  not  *®y  P^"  Curiam.  Mich.  15  Car,  B.  R.  between  Mapowder 
though  ^nd  Lippingcot  it  was  adjudged  in  a  writ  of  error  there. 
otherwise      intratur  pafch.  l5  Car.  95.  Mich.  23  Car.  B.  R.  "between  Ro- 

ln  inferior  n  \      J      ,.    / **  A  .°  ,  .     «  _ 

courts.        B1N80N  and  Baiins  adjudged  upon  a  judgment  m  Exeter.] 

Sid.  147. 

pi,  5.    Trin.    15  Car.  2.  B.  R.  Smith  v.  Smith.  I*v.  105.  S.  C.  adjudged.— -Ibid.  143. 

pi.  ax.  Pafch.  15  Car.  2.  B.  R.  Anon.  S.  P.—  Saund.  74.  Pafch.  19  Car.  2.  S.  P. 

•  Sty.  182.,  1S3.  Mich.  1649.  in  cafe  of  Stry  v.  Mill,  S.  P.  afligned  for  error,  and  that  it  flwwid 
have  been  per  eandem  curiam,  but  nothing  as  to  this  exception  (aid  by  the  Court.  Ibid.  194. 

fiilU  1649.  Peife  ▼•  Mabley,  S.  P.  and  upon  this  and  another  exception  judgment  was  reverfed. 

[33.  But  if  it  be  ideo  confideratum.  eflx  and  it  is  not  faid  per  Cur. 
nee  per  fenefvhallum,  this  is  erroneous  in  pther  judgments.  Mich. 
14  Car.  B.  R.  between  Brown  and  Clac  adjudged  in  a  writ  of 
<rror,  and  the  judgment  given  in  the  new  court  of  Marihalfca 

reverted 
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teverfed  accordingly.    Intratur  Pafch.   14  Car.  Rot.  325*  Trim  #Mw-  »$» 

15  Car.  B.  R.  between  *Moon  and  Axe  adjudged  in  a  writ  of  jjjjjjj  J  J* 

error    upon  a  judgment   in   Exeter.     Intratur  Mich.  14  Car.  r     *_'  , 

Rot.  213.  Trin  14  Car.  B.R.  (f)  between  Cook  and  Lewis  ad-  f  Fol.  773. 

judged  in  a  writ  of  error  upon  a  judgment  in  Wenlock  court,  *   — *■  *■* 

and  this  reverfed  accordingly.     Intratur  Trin.  13  Car.  Rot.  542*  to'SsTc* 

Mich.  14  Car.  B.  R.  between  Guy  and  Connon  adjudged  in  a  bat  does  not 

writ  of  error  upon  a  judgment  in  the  Marfhalfea,  and  this  reverfed  mention  in 

accordingly.    Intratur  Hill.   13  Rot.  824.]  Jtelabn 

was,  nor  fay  any  thing  of  per  fenefchailum  ;  but  the  Court  was  dear  tktt  the  judgment  fliould  be  rc- 
verfed.— —  S.  P.  by  Roll  Ch*  J.    Sty.  430.    Hill.  1654.  in  cafe  of  the  Protector  t*  Richardfotu 

[34.  In  an  action  upon  the  cafe  upon  a  promife  and  verdiB  for  S.  C.  cited 
the  plaintiffs ,  and  damages  and  cofts  given,  and  the  judgment  is  quod  SJ  namc 
querens  recuperet  damna  Jua  ad  6L  per  jurat  ores  prtdiclos  in  forma  v.  Cowl* 
pradiBa  affeffa,  and  the  damages  and  cofts  are  miftaken,  not  amounting  bT  Pember- 
tofo  much;  yet  this  is  not  erroneous,  for  this  is  only  a  mifcafting,  JJJ^Jj  £ 
and  damna  prad9  intends  only  thofe  which  were  ajfeffed,  and  fo  the  89.  Hill, 
judgment  is  not  for  more.     Trin.  15  Car.  B.  R.  between  More-  31  *  3* 
cock  and  Hooles  per  Curiam  adjudged  good,  and  the  firft  judg-  B?R?#and 
xnent  affirmed  accordingly  in  a  writ  of  error.     Intratur  Pafch.  that  (attin- 
15  Car.  Rot.  416.]  «""') »  & 

J  ^        J  #  one  with 

(ad)  and  (ad)  with  (attingent*)  and  whether  the  (ad)  do  bit  the  fum  right  or  no  is  but  mifcounting,  for 
if  mare  or  left  it  were  good.  Scroggs  faid,  the  jury  here  give  particulars,  and  the  judgment  is  but  for 
one  of  thofe  particular  Aims.  Jones  faid,  dampna  praedicV  is  enough,  and  ail  the  reft  naught  and  fur- 
plufage  ;  and  is  as  much  as  attingent',  for  its  meaning  elfe  has  no  fenfe  j  it  will  be  hard  to  make  the 
word  (ad)  reftringent,  when  the  Court  ought  to  give  judgment  for  the  whole  j  ad  it  the  ufual  Word  in 
all  judgments,  and  reaches  the  whole,  and  it  was  the  intent  of  the  Court  to  give  all  j  where  they  intend 
but  part,  they  fay  quod ;  in  C.  B.  they  fay,  dampna  fua  pratdicV  ad  then  comes  the  increment', 

and  after  that  quae  quidem,  &c. 

[35.  If  z  judgment  be  given  in  Banco,  ideo  confideratum  eft  quod    [577  3 
querens  or  defendens  recuperet,  bfc.  and  it  is  not  confideratum  eft 
%  per  Curiam,  yet  this  is  good,  for  this  is  the  ufe  de  Banco  &  de 
jB.  R.    Mich.  14  Car.  B.  R.  between  Elvyn  and  Prime  adjudg* 
ed  in  a  writ  of  error.     Intratur  Pafch.  14  Rot.  134.] 

[36*  If  a  judgment  in  Banco  be  ob  quod  confideratum  eft,  where 
it  fhould  be  ideo  confideratum  eft  by  the  ufual  courfe,  yet  this  is 
good  in  Banco,  for  this  is  all  one  in  effect.  Mich.  1 5  Car.  B.  R. 
between  Drury  and  Young  adjudged  in  a  writ  of  error.  Intratur 
Trin.  15  Car.  Rot*  46.] 

[37.  In  an  action  upon  the  cafe  upon  %  promife,  if  the  defendant 
nihil  dicit,  per  quod  the  judgment  is  to  be  given  by  nihil  dicit, 
and  the  judgment  is  entered  quod  querens  recuperet  damna  fua,  fed 
quia  nefcitur  qua  damna,  &c.  a  writ  of  inquiry  is  awarded  where  the 
ufual  courfe  of  entry  is  quod  querens  recuperare  debeat  damna,  &c. 
and  not  recuperet,  yet  this  is  good  in  Banco,  for  it  is  all  one  in 
effect.  Mich.  15  Car.  B.  R.  between  Drury  and  Young  ad- 
judged in  a  writ  of  error.    Intratur  Trin.  15  Car.  Rot.  46.] 

38.  In  trefpafsfor  taking  away  goods,  &c.  the  jury  found  the  de- 
fendant guilty  as  to  the  taking  part  of  the  goods,  and  as  to  the  reft 
not  guilty^  and  the  judgment  was,  that  the  plaintiff  fhould  recover 
tys  damages  for  part,  et  quod  defendens  capiatur,  and  that  yet  the 

plaintiff 

I  • 


577  ©?ttft. 

flaitdlffjii  in  nufericordla  profalfo  clamor efuo  againft;  the  defendant 
pro  refiduo  tranfgrejfionis,  and  this  was  affigned  for  error;  for  the 
judgment  ought  to  have  been  quod  querens  nihil  capiat  per  Vil- 
lain pro  refiduo  tranfgreffionis ;  fed.  non  allocatur ;  and  the  judg- 
ment was  affirmed.  Mo.  692.  pi.  956.  in  Cam.  Scacc.  Palmer  v» 
Sherwood. 

.  39.  Error  on  a  judgment  in  debt  againft  hujband  and  wife,  upon 
a  bond  made  by  the  wife  dum  folafuit;  the  judgment  was,  that  the 
hujband  be  in  mifericordia,  and  that  the  wife  capiatur.  This  was 
held  error,  and  the  judgment  was  reverfed  -,  for  it  (hould  be,  that 
the  hufband  and  wife  capiatur.  Mo.  704.  pi.  982.  Hill.  37  Eliz. 
in  Cam.  Scacc.  Burdolph  v.  Perry  &  Ux\ 

-    40.  Judgment  was  given  in  debt  in  C.  B.  upon  anon/urn  informa- 

tus,  and*  error  was  brought  and  moved  for  error;  lft,  Becaufe 

there  is  no  imparlance,     2dly,  Becaufe  the  entry  was  quod  defends 

vim  et  injuriam,  when  it  is  not  ufual  that  fuch  a  judgment  fhall  be 

given  upon  a  non  fum  informatus;  yet  notwithftanding  that 

judgment  was  affirmed.     Noy,  36.  Mich.  42  &  43  Eliz.  B.  R. 

Loyd  v.  Twyford. 

Way,  4.  4 1 .  In  debt  upon  an  obligation  the  defendant  pleaded  non  eftfa&um, 

Bavage  v.     and  after  reliBa  verifcatione  confejfedthe  acliom  The  judgment  was, 

hcJaccordl  quod  fit  in  mifericordia+wA  this  was  affigned  for  error,  for  that  it 

ingly,  and     ought  to  be  quod  capiatur.     But  the  Court  held  it  no  error,  becaufe 

that  the       a  fine  is  not  due,  but  where  the  party  denies  his  deed  which  is  found 

bfoMfcdin   againft  him;  and  then  it  is  due  for  his  falfe  plea,  and  for  the 

B.  R.  and    troubling   the  jury  and    the  Court ;    and  judgment    ..firmed* 

c.B.thoogh  Cro.  J.f64.  pi.  2.  Pafch.  2  Jac.  B.  R.  Davis  v.  Clerk. 

Dyer,  67.  is  j       -r    r  v 

contrary,  and  cite*  33  H.  6.  54.  34  H.  6.  ao.  44  E.  3.  41.  and  45  JE.  3.  xo. 

Brewn».S7.  42.  Error  of  a  judgment  in  debt  was  affigned,  becaufe  it  was  in 
tnU  a  ttlnf!  ***  &*jun&ive>  as  9UO(*  querens  recuperet  doliumferri  vel  valorem 
Uri'onof  ejufdem  ad  damna,  &c.  whereas  it  ihould  be,  quod  recuperet 
Yeiv.  dolium  ferri,  5c  fi  non,  valorem  inde;  adjudged  error.     Yelv.  71. 

'  Trin.  3  Jac.  B.  R.     Paler  v.  Hardyman. 

43.  The  judgment  was  quod  querens  &  plegii  fui  fint  in  miferi- 
cordia  profalfo  clamore,  whereas  it  ought  to  have  been  quia  non  pro* 
fectttifunt ;  for  it  ought  not  to  be  pro  falfo  clamore  but  where  the 

£  578  ]  judgment  is  after  verdi&,  or  upon  demurrer,  and  for  this  matter 
it  was  held  manifeft  error,  and  the  judgment  was  reverfed. 
Cro.  J.  213.  pi.  7.  Mich.  6  Jac.  B.  R.  Anon.-  - 

44.  Judgment  given  againft  an  infant  was  quod  capiatur.  Error 
was  brought,  and  the  whole  Court  agreed  that  it  is  a  clear  error, 
and  therefore  judgment  was  reverfed.  -  Bulft.  171.  Trin.  9  Jac. 
Daby  v.  Holbrook. 

45.  Error  of  a  judgment  in  C.  B.  upon  an  information  fir  buying 
cattle,  and  felling  them  again  in  the  fame  market  contra  formamfiatuh, 
the  judgment  was  entered  quod  fit  in  mifericordia,  when  it  ought 
to  be  quod  capiatur,  being  upon  an  information ;  for  it  is  a  con- 
tempt, and  punifliable  by  imprisonment ;  and  per  tot.  Cur.  judg- 
ment was  reverfed.  Godb.  349.  pi.  443.  Trin,  21  Jac.  B.  fl[« 
Pye  v.  Bonner. 

46.  Error 


46.  Erfor  of  a  judgment  in  debt,  becaufe  judgment  was  given 
for  the  defendant,  quod  querent  nihil  capiat  per  breve.  It  was  af- 
figned,  that  the  o#w«  was  brought  there  by  an  attorney,  by  bill  of 
privilege,  and  not  by  original  writ ;  fo  the  judgment  ought  to  be 
nihil  capiat  per  billam,  and  not  per  breve ;  but  the  Court  doubted  of  , 
it,  becaufe  it  was  in  the  judgment  which  was  by  the  Court, 
and  would  advife  of  it.  Cro.  C.  580.  pi.  5.  Pafch.  16  Car.  B.  R. 
Raymond  v.  Burbridge. 

.  47.  T.  and  three  others  were  convicted  of  a  riot  upon  view  of 
two  ju dices  of  peace  and  the  (herifF  of  the  county,  contra  for- 
mam  ftatuti  13  H.  4.  cap.  7.  and  they  were  fined  by  the  juflices  ; 
and  upon  a  writ  of  error  brought,  the  errors  affigned  were,  ift,  It 
does  not  appear  that  the  defendants  were  convicted  by  view  of 
the  ju  dices.  2dly,That  the  {herifF  did  not  join  in  fetting  the  fine, 
whereas  the  ftatute  fays,  that  the  fheriff  fhall  be  joined  with  the 
judices  in  the  whole  proceedings ;  and  for  thefe  errors  the  judg- 
ment was  reverfed.  Raym.  316.  Trin.  32  Car.  2.  B.R.  The 
King  v.  Temped  &  al\ 

48.  Judgment  was  awarded  in  an  inferior  court  by  the  mayor  and 
bailiffs,  without  faying  per  Cur.  and  this  affigned  for  error ;  but 
becaufe  it  was  /aid  in  eadem  curia,  the  Court  held  it  well  enough 
and  over-ruled  the  exception.  Comb.  5.  Mich.  1  Jac.  2.  B.  R, 
6alter  v.  Bellamy* 

.  49.  Writ  of  error  of  a  judgment  in  a  recognizance  upon  a  fci. 
fa.  was,  quia  in  adjudication  executions  fuper  judicium  firmed9,  inftead 
of  fuper  recognitionem  pr*d\  and  was  for.  that  quafliecL 
12  Mod.  371.  Pafch.  12  W.  3. 

50,  In  debt,  if  the  original  be  recited  to  be  attachiaf,  inftead  of 
fummonif,  yet  we  cannot  revcrfe  the  judgment"  becaufe  it  is  only 
9  recital;  per  Holt  Ch.  J.  12  Mod.  513.  Pafch.  13  W.  3.  Anon, 

See  tit.  SLmtribmtnt  and  JtO&U'l*,  (E),  &c.  the  feveral  ftatutes 
with  the  notes.     And  tit.  &UWCCttlUnt. 

(C.b)    Judgment.  s-™ 


Wh at  Judgment  fhall  be  given  upon  the  ReverfaL 


Judgment, 


£1.  IF   the  defendant  pleads  abatement  of  the  writ,  and  this  is  Br"  *"!*» 

•  • '  *  awarded  a  good  plea,  by  which  the  writ  abates,  if  the  judg-  |."c!  "^ 
tnent  is  reverfed,  becaufe  this  was  not  a  good  plea,  the  plaintiff  fhall 
be  reftored  to  his  original,  and  fhall  not  be  enforced  to  a  new  ori- 
ginal.    9  H.  6.  38.  b.] 

•     [2.  &  if  an  erroneous  judgment  \&  given  upon  a  procefs  againft  the  If  fonnedGn 

demandant,  and  it  is  after  reverfed  for  error  in  the  procefs,  the  de-  ?*£**  hy 

mandant  (hall  be  reftored  to  his  original,  and  the  tenant  (hall  an-  and  writ  of 

fwertoit.     2I  Aff.   placitO  17.]  error  there- 

of  brought 
in  B.  R.  and  judgmnt  reverfed,  immediately  upou  this  writ  the  tenant  fhall  plead  de  novo,  and  4ha!l 
anfwerupon  the  declaration  there.     Br.  Error,  pi.  132.  cites  1  H.  7.  12.  and  fays  that  it  is  affirmed 
accordingly  in  the  nett  cafe  there,  that  the  writ  4s  revived,  and  that  the  tenant  ihallanfweV. 

V 

[3-  But 
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Br.  Error,  £3.  But  if  an  inefficient  plea  in  bar  be  adjudged  q  good  plea,  and 
9^6.38.  ^c  judgment  after  reverfed  for  this  caufe  by  writ  of  error, 
3.  c.  *        the    demandant    /ball    net    be    refiored    to    the  fame    original. 

JSS^  9  H-  *  9.  38.  b.] 

for  (6).  -In  debt  the  defendant  pleaded  in  bar,  to  which  the,  plaintiff  demurred.    The  plea  vt) 

adjudged  good  j  but  upon  error  brought  the  bar  was  adjudged  iafufficient.  The  Court  at  firft  doubted 
what  judgment  Jhould  be  given  5  but  at  laft  it  was  awarded  that  the  plaintiff  Jhould  recover  his  debt  and 
damages.    Le.  33.  pi.  41.  Hill.  *8  Ellz.  B.  R.    Taylor  v.  Moore. 

Br.  Error,  [4.  But  in  this  cafe  he  (hall  be  reftored  to  bit  aRion. 
t&*~    9H.6.38.b. 

*r'  *T™y         [j.  In  an  affife  by  an  infant,  if  the  tenant  pleads  in  bar  upon  which 

*i \({\  pi.    *he  aJFlfe  **  awarded  at  large  to  inquire  of  the  circumfiance,  becaufe 

JS.12.S.C.  the  plaintiff  is  an  infant,  and  the  inquefi find for the  plaintiff without 

inquiring  of  the  matters  alleged  in  bar,  by  which  the  plaintiff  hath 

judgment,  and  it  is  reverfed  in  a  writ  of  error ;  the  plaintiff  at  his 

elecfionjball  be  refiored  to  his  original,  and  fo  attach  the  tenant  there* 

upon.     31  Aff.  22.  adjudged.] 

Br.  Error,         [6*.  Andtixz  judgment jhall  be,  that  he  {hall  have  a  new  original  at 

Pli  iff-lT  his  ebaion-     31  Aff-  «•  adjudged.] 
iS.  %%•  s.  c# 

t     A  •    %      [7.  If  the  tenant  in  an  a&ion  makes  default,  and  an  effbin  is  eafi 

_*^*774«  fbr  him,   which  does  not  lie,  and  notwithftanding  upon  challenge 

w   ~   thereof  by  the  demandant,  and  prayer  by  htm  of  feifin  of  the  land 

upon  the  default,  judgment  is  given  againfi  the  demandant  fbr  not 

.  counting  that  he  (hall  take  nothing  by  his  writ,  if  he  brings  a  writ  of 

error  and  it  is  reverfed  for  this  caufe,  the  judgment  fball  be,  that  he 

fliall  recover  feifin  of  the  land  upon  the  default,  becaufe  the  inferior 

court  ought  to  have  given  this  judgment.     21  £•  3.  46".  62* 

21  Aff.  placito  17.  adjudged.] 

8.  Such  judgment  (hall  be,  given  in  a  writ  of  error  as  ought  ta 
have  been  given  in  thejirfi  court  which  erred,  quod  nota.  Br.  Error, 
pi.  64.  cites  21  E.  3.  45* 

judSent  (!>•  b)  How  Judgment  fhall  be  given  upon  the  Re- 
<u)-        ♦  verfal  oftbejirjl  judgment. 

Cro.c.44*.  r*|#  jN  an  aftion  upon  the  cafe,  if  the  plaintiff  being  Delamore, 
comb*!  cafe.  declares,  that  whereas  there  was  a  fuit  in  Bath  between 

s»  P.  and    -the  defendant  and  S.  and  iffue  thereupon  was  joined,  and  at  the 

s*cT  ?dbC  tr*a^  ^wof  *n  au'a  ^cre  ^c  plai^ff  wa8  fworn  as  a  witnefs, 
Judged  ad  and  mewed  his  oath,  and  after  the  defendant  having  communi- 
cordingij.  cation  with  the  wife  of  S.  of  the  faid  trial  and  oath,  fold  theft 
cited  Vent.  mr&*  °*  ^c  plaintiff,  your  brother  Delamore  (innuendo  the 
*S,         *    plaintiff  exiftentem   fratrem  of  the  faid   wife)  took  a  falfe  oath 

againfi  me  in  the  hall  (innuendo  &c),  I  would  not  take  fuch  an  oath 
e  for  all  the  world ;  after  not  guilty  pleaded,  and  a  verdiB  for  the 

plaintiffs  yet  judgment  being  there  given  againfi  the  plaintiff  quod 

nihil 
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nihil  capiat^  &c.  becaufe  the  declaration  is  not  good)  becaufe  Jt  is 
not  averred  that  the  plaintiff  was  brother  to  the  wife  of  S.  to  whon* 
the  faid  words  were  fpoken,  but  only  in  the  innuendo,  which  is  not 
fufficient ;  though  this  judgment  given  there  be  reverfed  in  Banco 
Regis  in  a  writ  of  error  for  the  infufficiency  in  the  judgment, 
this  being  ideo  concejfum  eft  for  conftderatum  eft,  yet  the  court  dc 
B.  R.  ought  to  give  the  fame  judgment  which  ought  to  have  been 
given  at  Bath,  fcilicet,  quod  querens  nil  capiat  per  billam.  HilL 
1 1  Car.  B.  R.  between  Delamore  and  Heskins  adjudged.  Irw 
tratur  Trln.  10  Car.  Rot.  900.] 

[2.  In  an  a&ion  upon  the  cafe  for  words,  if  judgment  be  given  Cro.c.$oo. 
againft  the  plaintiff)  that  the  words  are  not  atlionable,  upon  which  JL  *•  £?** 
the  plaintiff  brings  a  writ  of  error,  and  thereupon  the  firft  judg-  s*  c^the** 
ment  is  reverfed  becaufe  the  words  are  atlionable;  the  Court  after  firft  judg  - 
xeverfal  of  the  firft  judgment  ought  to  give  judgment  that  the  ment£?g 
plaintiff  (hM  recwer,  for  this  court  ought  to  give  the  fame  judg-  an<i  plaintiff 
ment  that  the   firft   court  might  have   done.     Mich.    14  Car.  recovered. 
B.  R.'  between  Hekins  and  Chele  adjudged.    Intratur  HilL 

13  Car.  Rot.  696.] 

[3.  In   an  ejecHone  firmae,  upon  not  guilty  pleaded,  iflue  is  Cro*c*  5«T» 
joined  and  zfpecial  verdicl  is  found,  and  upon  this  verdi£fc  judg-  MukarTy  ». 
ment  given  againft  the  plaintiff;  and  after  the  plaintiff  brings  a  Eyres,  S.  c. 
writ  of  error,  and  in  this  the  judgment  is  reverfed*  the  plaintiff  {?l0,v!jj  ^f 
Jhall  have  judgment  and  recover  his  term,  his  declaration  being  ^  a  writ 
good,  and  the  law  being  for  him  upon  the  fpecial  verdict 5  for  direaed  to 
the  court  that  reverfes  the  firft  judgment  ought  to  give  the  fame  *£i^Jl?f 
judgment  which  ought  to  have  been  given  in  the  firft  fuit.    Mich.  Ireland  to 

14  Car.  B.  R.  between  Omalconrie  and  Ayres,  adjudged  in  a  ieverfcth© 
writ  of  error  upon  a  judgment  in  Ireland.   Intratur  Mich.  13  Car.  Jatn^gm<,m-, 

^*  33^*3  minding 

him  to 
award  execution.'  S.  C.  citd  per  Curiam.    2  Saund.  256,  257.    Mich.  22  Car.  z.  in  cafe  of 

Green  v.  Cole. Ibid.  319.  S.  P.  and  cites  Roll's  Abr.  774. 

4.  F.  brought  trefpafs  againft  R.  in  B.  R.  And  upon  demurrer  c**-h  2°*- 
upon  plea  of  the  defendant  it  was  adjudged  for  the  defendant.  F.  {£2^^*°* 
brought  error  in  Cam.  Scacc.  and  there  the  judgment  in  B.  R.  Rudge,s.C. 
was  reverfed,  but  no  writ  of  inquiry  of  damages  could  be  awarded  out  a<i»dged, 
of  the  Exchequer  *  Chamber  by  the  flat.  27  £7/2.  cap.  8.  And  now  JjJ^J  ** 
F.  fues  a  writ  of  inquiry  out  of  B.  JR.  and  well ;  for  the  firft  fcouidw- 
judgmeni  being  reverfed  is  not  ar  bar.    Noy,  129.    Falder  v.  «°j*thc 

Ri<*gc-  fSfor 

though  the 
flat.  27  Eliz.  mentions  only  the  returning  the  record,  yet  it  muft  be  intended,  that  all  Jhall  be  done  that 
ia  neceflary  in  order  thereto.  Yelv.  74.  76.  S.  C.  adjudged.  *  r  -gj  n 

5.  Where  the  plaintiff  brings  error  and  the  Court  reverie,  they 
give  a  new  judgment;  otherwife  where  the  defendant  brings 
error.  1  Salk.  262.  pi.  2.  Mich.  4  W.  &  M.  in  B.  R.  Parker  v. 
Harris. 

6.  In  replevin ,  if  the  judgment  for  the  plaintiff  be  reverfed,  fuch 
new  judgment  muft  be  given  as  the  Court  fhould  have  given  before, 

which 


which  cannot  he  for  the  avowant,  unleft  upon  the  merits  of  the 
avowryj  and  if  that  be  naught,  it  muft  only  be  nil  cap,  per  billam. 
Comb.  398.  Mich.  8  W.  3.  B.  R.  Bret  y.  Bagill. 

7.  If  in  error  a  releafe  is  pleaded  and  found  for  the  plaintiff,  yet 
if  there  is  no  error,  the  Court  cannot  reverfe  the  judgment,  and  if 
the  releafe  were  found for  tl*  defendant ,  a  different  judgment  muft 
be  given  according  as  the  error  affigned  is  fufficient  or  not  \  for  if 
it  is  a  good  error  the  judgment  mujl  be,  that  the  plaintiff  be  barred  of 
his  writ  of  error,  and  not  that  the  judgment  be  affirmed ;  if  it  be 
not  a  good  error,  the  judgment  be  that  the  firft  judgment  be  a£- 
.  firmed  $  per  Curiam.  2  .Ld.  Raym.  Rep.  1005,  1006.  Hill. 
2  Ann.  B.  R.  in  cafe  of  Carleton  v.  Mortagh. 


Scetit.Fines  (£.  M     In  what  Cafes  the  whole  Judgment  fhall  be 

(L.  b),  and   v  '  r  j  7     n 

judgment  reverjed%  or  only  rart. 

(X). 
Foh  775. 


£f.  I  N  a  forntedon  de  una  crofto  de  meffuagio,  Sec.  if  the  demandant 
*   recovers,  and  in  a  writ  of  error  it  is  adjudged  that  aformedon 

does  not  lie  of  a  croft,  the  judgment  for  the  refidue  (hall  be  reverted 
^°lll  *Cp*  ^°>  hecaufe  the  writ  is  not  good,  inafmuch  as  there  cannot  be  a 
Anon,  si  C.  good  judgment  upon  a  bad  writ*     Pafch.   1 2  Jac.  B.  R.  adjudged.] 

adjudged. 

■    ■       2  Bulft.  2x4..  Ellis  t.  Wallis,  S.  C.  adjudged— S.  C.  cited  AH.  74. 

S.  C.  cited  [2.  In  an  aftion  of  trefpafs  agaitift  three,  if  one  dies  pending  the 

All.  7a!  wi/,  and  yet  judgment  is  given  againft  all  three,  in  a  writ  of  error 

and' denied  upon  this  judgment  the  whole  judgment  (hall  be  reverfed,  becaufe 

the  5  E.  4.  it  is  intirc,  though  the  writ  by  the  death  abates  but  againft  one, 

*°  ^s^c,  Trin.   14  Car.    B.  R.  between  Scudamore  and  Scriven.     Per 

cited  Arg.  Curiam,    fuch   judgment  reverfed.      Infratur   Mich.    13  Car, 

Ld.  Raym.     Rot#  507.] 
lUp.  600.  J    '  J 

Roll.  Rep.  [3.  If  A.  brings  an  a£Bon  upon  the  cafe  againft  B.  for  words, 
s!"c.ad*"  an^  a!f°  for  *&<**  he  caufedhim  to  be  inditled,  upon  which  indi&mcnt  he 
judged.—  V)as  acquitted,  and  all  this  is  found  by  verdiEt,  and  damages  fever  ally 
Cro.  J.  343.  given  for  them  ;  but  intire  cofts,  and  one  intire  judgment  given  for  all, 
Jdiud'Jd        fcilicet,  ideo  confideratum  eft  quod  querens  recuperet  damna  fef  cu~ 

Hob.  6.  fag*<*  in  forma  praditla  a/feffa,  &c.  and  in  a  *writ  of  error  it  is  ad" 

pi.  ia.  judged  the  aclion  does  not  lie  for  the  words,  the  judgment  (hall  be  re- 
Jacob  *S.C.  vcrfec*  only  for  the  words,  anddamages  for  *  them,  and  fhall  ftand 
the  judg-  *  for  the  refidue,  and  the  cofts  (hall  ftand  intirely.  Pafch.  12  Jac. 
xnent  forthe  My  Reports  between  f  Jacob  and  Mills,  in  Camera  Scaccarii 
togerfw"1'    adjudged.     Same  cafe  Hobart's Repf  8.] 

with  the  damages,  was  affiimed  a!fo  for  all  the  coils,  becaufe  there  was  juft  caufeof  frit,  which  war- 
ranted the  cofts,  chough  part  of  the  fuit  war  without  caufc— —  All.  75.  is,  a  nota,  that  Hoddefdon 
Prot  ho  notary  told  the  reporter,  that  the  ofc  of  Miles  v.  Jacob  in  Hobart  was  not  law. 

*t°  This  cafe  denied,  and  a  rule  laid  down,  that  where  the  judgment  is  part  by  the  common  law,  and 
part  by  the  ftatute,  it  may  be  reverfed  in  part;  for  that  which  i*  a  judgment  at  common  law  will 
remain  a  judgment,  and  be  complete  without  the  other.    J  Salic.  24.    Cutting  ▼.  Williams.  ■  — 

II  Mod.  25.  pi.  2*  S.  C.  and  the  Court  denied  the  authority  of  Miles  r.  Jacob  in  Hobart,  6.  for* 
judgment  intire  cannot  be  reverfed  in  part.  1  Ld*  Raym.  Rep.  825.  in  cafe  of  Williams  v.  Cut-  ' 

ting,  and  Holt  Ch.  J.  faid,  that  the  cafe  of  Jacob  and  Miles  in  Hofct  aad  Mo*  728*  JUymer  t# 
Giirofton,  were  not.  fupporced  by  any  fubfc<jueat  authority, 

•  I  >8*  ]  [4.  K 
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•   [4.  If  A.  brings  an  aftfon  upon  the  cafe  agakiftrB.  upon  two  pro^ 
miffs,  and  declares  that  he  fold  certain  tallow  to  the  defendant,  and 
upon  this  the  defendant  affumed  to  pay  fo  much  as  it  was  worth,  and 
that  he  alfo  at  another  day  fold  other  tallow,  and  the  defendant  made  » 
fitch  promifefor  it,  if  the  defendant  pleads,  that  after  thefirfl  affump- 
Jit,  the  defendant  fatisfied  the  plaintiff  for  the  faidfirfi  tallow  fold  to 
him,  upon  which  iffue  is  taken  ;  and  as  to  the  other  promife,  the  de- 
fendant pleads  non  ajTumpfit,  upon  which  they  are  at  iffue  alfo,  and 
Ht^  jury  find  as  to  both  iffues,  that  the  defendant  affumed  and  promifed 
modo  tsfforgia  prout',  &c.  and  affefs  feveral  damages,  and  thereupon 
judgment  is  given  for  the  whole  for  the  plaintiff ,•  in  this  cafe,  though 
there  were  feveral  damages  taxed,  and  the  plaintiff  might  have  re- 
linquifhed  his  damages  for  the  firft,  which  was  not  well  found, 
and  took  judgment  for  the  fecond,  which  was  well  found ;  yet 
when  one  judgment  is  given  for  both,  the  judgment  is  erroneous. 
Pafch.  8  Car.  B.  R.  between  Cretall  and  Murfield,  adjudg- 
ed in  a  writ  of  error  upon  a  judgment  in  Canterbury.    Intratur 
Hill.  6  Car.  B.  R.  Rot.  1128.] 

[5.  If  a  fine  be  levied  of  land,  of  which  part  is  guildable,  and  F.K.B.  9*. 
part  is  ancient  demefne,  and  as  to  that  which  is  ancient  demefne,  the  ^Pj'.S*  l>; 
fine  is  reverfed  by  writ  of  difceit,  yet  the  fine  Jball  fiand  for  the  re-  i;<h  edltionV 
ftdue ;  for  a  mark  (hall  be  made  on  the  fine,  in  the  nature  of  a  citcui.-j, 
cancelling  of  that  which  is  ancient  demefne  only.  17  H.  7.  *°*5*;4« 
Kelloway,  43.]  3r.:Dif«4 

37.  and 

ioid  in  the  new  no'es  there  (a),  citet  7  H.  4.  44. S.  P.  Arg.  Cro.  E.  469.  (bU). $,  p.' 

per  Curiam,  obiter.  Jo.  374.  pi.  11.  Mich.  11  Car.  B.  R. 

[6.  In  an  aflion  of  debt  upon^a  bill,  and  upon  a  contraB  upon  an  s«  C.  cite* 
emiffet,  if  the  defendant  pleads  non  efffaclum  as  to  the  bill,  and  nil  de-  ^i*011* 
bet  as  to  the  contrail,  and  both  are  found  by  vercii£t  againffthe  defend"  TrhJi^. 
ant,  and  judgment  againft  the  defendant  quod  capiaturfcr  denying  Car*  B-  R. 
his  deed ;  and  it  is  not  alfo  quod  fit  in  mifericordia  as  to  the  contraB,  ^T~s-  c* 
as  it  ought  to' be,  and  intire  damages  given  ;  and  a  writ  of  error  is  Roll  jj 
brought  foT  this,  the  whole  judgment  (hall  be  reverfed,  fcilicer,  StJ-  Il5» 
as  well  the  judgment  upon  the  bill,  as  for  the  contract.     *  Trin.  £~  'v 

II  Car.    B.  R.  between  Eltonhead  and  Deereman  refolved,  ,  Fo1*  776. 
and  a  like  judgment  given  in  the  Marfhalfea  revcrfed  accordingly.  L     J 

Intratur  Hill,  ro  Rot.  876,] 

[7.  In  a  writ  of  dower  if  the  plaintiff  recovers  by  default,  and  up-  ScT- 190. 
on  this  a  writ  is  awarded  to  the  flierifF  or  bailiff*,  where  the  re-  7"f  *fsfm 
covery  is  to  deliver  to  the  plaintiff  tertiam  partem  per  metas,  and  to  by  R©ii  ch. 
inquire  of  the  value  of  the  year,  and  how  much  time  is  pafil  after  the  J'  to  have 
fiirfi  demand  of  dower,  and  what  damages  fie  hath  fi flawed  /  and  up-  ^*  ■*!*><"*•■ 
on  this  the  ftieriff  or  bail  iiF  returns,  that  he  had  delivered  the  third  ingly.tLl 
part  of  the  lands,  and  the  value  found  by  the  jury  to  30/.  f  per  ann.  s'  c*  c»ted 
and  that  two  years  are  pafil  after  thefirfl  demand,  and  damages  50  /.  Ajjf?1" 
and  thereupon  judgment  is  given  accordingly,  to  hold  in  feveralty  the  adjudged.!!,. 
faid  third  part;  and  to  recover  thefaid  damages.    In  this  cafe,  though  See  (B<  *) 
the  judgment  is  not  good  as  to  the  damages,  inafmuch  as  it  is  not  Arid  fix"" 
averred  that  the  hufband  of  the  plaintiff  died  fifed  (as  the  ufe  is),  nor  (M..<0  pi. 
is  it  fo  found  by  thejury%  nor  was  it  fo  commanded  by  the  writ  to  3/  9* s#  ^' 

;  ;  inquired,    **-  $3  J 
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inquired,  by  which  the  judgment  as  to  this  is  erroneous,  yet  It 
ftiall  be  reverfed  only  as  to  this,  and  fliall  ftand  as  to  the  recovery 
*  of  the  third  part  of  the  land.  Trin*  13  Car.  B.  R.  between  Tie 
and  Adkins,  adjudged  per  Curiam  in  a  writ  of  error,  upon  fuck 
*  judgment  given  in  Ipswich.  Intratur  HilL  12  Car.  B.  R. 
Rot.  759.] 

[8.  Co.  5.  Specot's  case,  58.  b.  59.  adjudged  in  a  quart  im- 
fedit,  ibis  judgment  to  have  a  wit  to  the  bifbop,  being  the  judgment 
at  the  common  law,  Jball  not  be  reverfed  hi  a  writ  of  error,  though 
the  Judgment  given  by  the  Jiatute  of  W.  z.  for  the  damage*  be  errone- 
ous and  reverfed."} 
•  Cro.  **o.       [p.  In  a  writ  of  error  upon  a  judgment  in  trefpafs  againft  feve* 
it  w«^    ral>  if  the  judg"""*  be  erroneous  becaufe  one  of  the  defendants  was 
«d  for  the      within  age,  and  appeared  by  attorney,  the  judgment  fhall  be  reverfed 
piaintiffiin    in  toto  againft  all.     Pafch.   9  Jac.   B.  R.    Rot.  302.    between 

Se°judg-  #  BlRD  AND  BlRD-  Contra  Orms  and  his  Wife  in  trefpafc 
meat  being    quare  claufum  fregit  &  herbam  confumpfit.] 

intire  for  da- 
mages afainft  both,  it  fiuli  not  be  reverfed  for  00c  only,  but  for  both,  and  for  this  was  vouched,  that 
in  ejectment  in  Cbefter  this  very  term  error  was  brought  by  two  for  the  nonage  of  one,  and  rale  was 
given  for  reverfa!  thereof,  but  the  Court  faid,  they  did  not  remember  any  fuch  ruk  given,  and  that 
they  would  well  advUe  thereof,  and  cited  20  E.  4.  7.  28  H.  6.  9.  19  AIT.  8.— —  S.  C.  cited  and 

S.  P.  adjudged,  All.  7^,  75.  Trin.  24  Car.  B.  R.  in  cafe  of  Oates  ▼.  Aylett Sty.  121.  Ay- 

lettY.  Oates,  S.  C.  adjornatur.  Ibid.  12  c,.  S.  C.  &S.  P.  adjudged. ——S.  C.  cited  Ld.  Raym. 
Rep.  600.  ■  ■  S.  P.  by  Roll  Ch.  J.  Sty.  406.  Hill.  1654.  Anon.  — £rror  of  a  judgment  ia 
ejeAjone  firm*,  becaufe  there  were  two  defendants,  and  one  of  them  was  within  age  and  appeared  by 
attorney  where  it  ought  to  have  been  by  guardian,  and  damages  and  cofts  were  given  intire;  adjudged 
error,  and  the  judgment  reverfed  againft  both.  Cro.  J.  303.  pi.  3.  Trin.  10  Jac.  B.  &.  King  v. 
Marbbrough-— S.  C.  cited  Ld.  Raym.  Rep.  600. 

Sfr.  *54*  [10.  If  an  affion  be  brought  againft  A.  as  a  feme  file,  where Jbe  is 

that  is  ofCa  covert  iaron>  ani  W^lP  B.ani  C.  and  they  all  plead  to  iffue,  and 
writ  of  error  A.  as  a  feme  file,  and  after  judgment  is  given  againft  them  all  ac- 
brojight  by    cordingly,  in  this  cafe  the  baron  of  A.  with  A.,  B.,  and  C.  may  join  in 

atone  ^lu    ***&%  and  aJJ*£n  for  error  tie  coverture  of  A.  and  thereupon  the 

jornatur judgment  (hall  be  reverfed  for  all,  becaufe  it  is  intire.  Trin.  1651. 

ibid.  »8o.     between  Hayward  and  Williams  adjudged,   Intratur  H.  1640. 

S,  C.  but  it   p.    q-  .  n  jo  *ty 

is  there  Kot-  8*4-J 

Hated  as  of  a  fine  brought  by  the  baron  and  feme,  without  joining  with  the  others,  and  S.  P.  does  not 

appear* 

Cro.E.  806.       [  1 1.  In  an  a&ion  of  account,  U  judgment  be  given"  quod  computer* 

and  becaufe  an<1  a**cr  aud'iors  are  effig™**  and  upon  his  account  judgment  is 

there  was  given  againft  him  alfo,  and  damages  and  cofts,  and  after  a  writ  of 
f ot  T-*  he  crror  *s  brought  uPon  koth  judgments,  and  thereupon  the  loft 

frftjwfe '  judgment  is  only  erroneous.     In  this  cafe  the  laft  judgment  only  IhaU 

ment  it  was  be  reverfed,  and  not  the  firft  judgment,  but  this  fliall  ftand  in 

affirmed.—  force,  for  thefe  are  two  diftintl  judgments  and  perfeft,  for  the  firft 

White5*'.  judgment  is  ideo  confideratum  eft  quod  computet  &  defendens  in 

wuiiams^  mifericordia.  Hill.  43  EL  B.  R,  between  Williams  and  White 

but  s.  p.  jn  a  wrjt  0f  mor  upon  a  judgment  in  Briftol,  adjudged.] 

fully  appear..  S.  C.  cited  by  Roll  Ch.  J.  Sty.  290.  Trin.  1651. 

[  584  3       f  12.  If  a  judgment  he  given  againft  executors  in  an  aftion  of  debt, 
and  after  a  fcire  facias  a  judgment  is  given  againft  xhein  to  have  ex*u» 
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tbn  of  their  proper  goodly  and  a  writ  of  error  is  brought  upon  both 
judgments,  in  this  cafe,  if  ihefirft  judgment  be  good,  and  the  laji 
erroneous,  the  laft  judgment  only  (hall  be  reverfed,  and  the  firft 
judgment  (hall  ftand.  Co.  5.  Pettifer,  32.  adjudged  as  ifr 
feems  ;  but  it  is  not  alleged  that  the  writ  of  error  was  upon  both  judg- 
ments,  but  only  in  redditione  executionis."] 

13.  The  countefs  of  Kent  was  endowed  in  Chancery  by  the  king,  S.  C.  cited 
and  among  other  things  there  was  affigned  a  rent  referved  by  patent  to  a  A°d- **9» 
the  king  and  his  fucceffbrs  upon  grant  of  a  fair  to  the  prior  of  6*  and  his  I17,  cj^J 

fucceffbrs  ;  upon  which  aflignment^fo  brought  a  fci.  fa.  in  the  Ex-  14  E.  3. 
chequer,  and  there  had  judgment  ta  recover  the  rent,  and  the  arrear-  s*,rc  Fac'"Jf 
ages  and  damages ;  whereupon  error  was  brought  in  Cam.  Scacc.  by  Crookc 
and  the  judgment  reverfed  as  to  the  rent  and  damages  ;  becaufe  fhe  ™ the  *»"- 
could  not  have  judgment  of  the  rent  being  the  king's  inheritance,  loftS'** 
nor  of  the  damages  in  the  fci.  fa.  but  as  to  the  arrearages*  the  c»ic. 
judgment  was  affirmed,  becaufe  it  was  her  right  to  have  it,  and  as 
to  this  Ihe  was  privileged  to  fue  in  the  Exchequer.     Mo.  565. 
pi.  ii.  cites  14  E.  3.  The  Countefs  of  Kent's  cafe. 

14.  If  a  fine  was  good  before  the  proclamations  ,  and  the  proclamations 
nvere  ill,  and  erroneoufly  made,  thisjball  not  take  away  the  force  of 
the  fine  which  was  good  before  the  proclamations  ;  and  adjudged 
that  the  proclamations  Jhall  be  reverfed,  and  the  finejland  in  force. 
PL  C.  266.  a.   Mich.  4  &  5  Eliz.  B.  R.  Fylhe  v.  Brocket. 

15.  In  cafe,  error  was  afligned  that  the  damages  were  ajfejfed  in-  Cro.E.560. 
tirely  for  divers  things  which  would  fupport  an  atlion,fome  of  them  be-  ?!*<;I7pS,Cj 
ing  uncertainly  and  infujjiciently  alleged;  for  he  prefcribed  to  have  judgment 
omnia  bona  forisfa£ta,  which  could  not  be  without  charter,  alfo  revcried. 

to  have  de  fugatione  quicquid  accidere  poflit,  which  was  alfo  un- 
certain, fo  that  when  damages  for  thofe  things  intirely  are  aflefled 
with  other  things,  and  judgment  given,  the  judgment  is  er- 
roneous ;  and  for  that  caufe  the  judgment  was  reverfed. 
Mo.  706,  707.  pi.  987.  Pafch.  33  Eliz.  B.  R.  and  36  Eliz.  B.  R. 
Berkley  v.  Pembroke. 

16.  A  writ  of  error  is  quafi  a  commiffion,  and  may  reverfe  fir 
part  and  affirm  for  part,  and  is  not  abateable,  becaufe  the  lint  is 
good  for  part.  Mo.  366.  pi.  499.  Pafch.  23  and  Mich.  36  & 
37  Eliz.  in  cafe  of  Barton  v.  Lever. 

17.  Error  was  afligned  of  a  judgment  in  C.  B.  that  the  atlion  Eight  de- 
was  brought  againfi  three  perjens,  one  of  whim  was  within  age,  and  feil^*"t8  'ni 
that  they  all  appeared  by  attorney,  whereas  he  within  age  fhould  pea 'by  «-" 
have  appeared  by  guardian,  and  fo  the  judgment  being  joint  was  «>mey, 
erroneous  againlt  all;  and  Roll  Ch.  J.  was  of  the  fame  opinion,  thereof  two 
and  fo  it  was  reverfed.  Sty.  430.  Hill.  1653.  Bocking  v.  Symons.  andjuJg- ' 

ment  was 
given  for  the  plaint  I  ft';  but  on  error  brought  the  judgment  was  revcried  again/tail.  Lev.  294.  Tria. 
22  Car.  2.  B.  R.  Grell  v.  Richard*. 

18.  Error  to  reverie  n  judgment  given  ;//  an  inferior  court  where  aKeb.  jo6# 
Waffumpfit  was  brought,  and  the  plaintiff1  declared  upon  three  feve-  {f^ch*?" 
talpromifes,  and  the  jury  found  two  for  him,  and  the  other  non  of-  faid,  that 
fttmpfit ;  and  fitdgmtnt  nvus  givrn  for  the  two,  that  he  fhould  reco-  thejudg-    . 
ver,  but  no  judgment  for  the  third,  that  he  fhould  be  am-rced  pro  "^'af " 

Vol.  IX.  \  x  falfo  Twito&fe- 
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-  falfo  clamorc,  or  that  the  defendant  cat  indc  fine  die ;  and  for  tftfi* 
*  caufe  error  was  a  Aligned.  The  Court  faid,  the  judgment  was  at* 
g-  together  imperfecY;  and  fo  were  inclined  to  reverie  it,  but  gave 

f-  further  time.   Vent.  39140.  Trin.  2i"Car.  2.  Gregory  v.  Eades. 


(F.  b)     What  Judgment  ftiall  be  reverfed  by  confe- 
quence^  by  the  Reverfal  of  others. 


♦  Bt«  "Error,  [j.    AFTER  a  recovery  in  rediffeifm,  if  the  Jirjt  judgment  be  re* 
vx-  ***  Cl*c*         "  verfed,  the  judgment  upon  the  reduTeilin  ihall  be  reverfed 

Br.  Error,       alfo.       #43  E.  3.  3.    Co.  8.    DOCTOR  DRURY,  I43.    1 1  H.  6.  1 7.] 

pi.  157- 

cites  4  E.  4.  29. 

+  Br.  Error,  fa.  So  if  a  man  recovers  in  debt  upon  a  judgment)  if  the  firft 
s.  cl- ^  judgment  be  reverfed,  the  fecond  judgment  (hall  alfo.  f  43  E.  3.  3. 

Per  Dode-      II  H.  6.  I  7.  b.J 

ridge,  the 

reverfal  of  the  fijft  dees  nut  reverfe  the  fecond,  but  defeats  it  fo,  that  the  plaintiff'  (hall  not  have  any 
fruit  by  it,  but  it  ought  to  be  intended  upon  both  in  the  fame  court ;  but  if  in  divers  courts,  the  ftecocd 
judgment  ought  to  be  avoided  by  pica,  or  audita  querela.     Palm,  187,  1S8.  Trin.  17  Jac.  B.  R.  in 

cafe  of  Apflcy  v.  Geve. And  by  Chamberlain  J.  if  one  has  judgment  in  C.  B.  tar  debt,  and 

brings  debt  upon  this  judgment,  as  he  may  in  B.  R.  and  has  judgment  here;  yet  if  the  firft  judgment 
be  reverted,  it  has  been  adjudged,  that  the  fecond  judgment  /hall  be  reverted  alfo.  Palm.  303.  Mich. 
20  Jac.  B.  R.  in  cafeof  Aplley  v.  GeVc,  in  an  audita  querela  brought  by  the  plaintiff.— Sid.  153. 
pi.  2.  Pafch.  17  Car.  2.  in  Cam.  Scacc.  it  was  doubted  that  it  could  not  be  remedied  in  Cam.  Scare, 
but  that  the  party  ought  to  move  in  B.  R.  for  an  audita  querela,  and  fo  to  be  relieved.  But  they  took 
time  to  advife  whether  the  judgment  in  B#  R.  be  not  by  the  firft  reverfal  ipfo  fa&o  void. 

J  Fitxh.  [3.  So  by  reverfal  of  the  original  judgment,  the  outlawry  de- 

t^citw  pending  thereupon  (hall  alfo  be  reverfed.  J  n  H.  4.  6.  b. 
S.c ||  7H.  6.  44.] 

||  Fitzh. 
Error,  pi.  i3.  cites  S.  C  Br.  Error,  pi.  70.  cites  S.  C. 

Br.  Error,  £4.  ftlti  ^  t]ie  reverfaJ  0f  the  outlawry  the  original  judgment /ball 

&  £'  dtC8  not  be  reverfed.     7  H.  6.  44.  b.] 

Bn  *nw>  [5.  If  a  man  recovers  in  an  annuity  and  in  a  fcire  facias  thereupon 

11  H.V.'it!  afterwards,  and  the  judgment  upon  the  fcire  facias  is  after  affirmed,  in 
47.  s.  c.  a  writ  of  error,  yet  if  the  firft  judgment  of  the  annuity  be  reverfed^ 
-Fitzh.       ^  otllcr  fl^u  be  alfo.     1 1  H.  4.  48.] 

Error,  pi.  -t    t     j 

63.  cites  11  H.  4.  [and  the  cafe  is  continued  at  fol.  47.  b.  48.  a.  pL  22.]  Jenk.  73,  74. 

pi.  40.  S.  C.  For  the  principal  judgment  in  the  annuity  being  reverfed,  all  that  depends  upon  it  falls 
to  the  ground.  Sublato  fundamento  cadit  opus.  The  judges  in  B.  R.  by  reverting  this  judgment  ex 
obl:quo  reverfe  the  faid  judgment  in  C  B.  upon  the  fcire  facias,  and  alfo  their  own  judgment  in  cms 
apon  the  faid  fcire  facias.         —  S.  P.  Br.  Error,  pi.  170.  ciics  13  E.  4.  4. 

[6.  If  a  man  recovers  upon  an  original,  and  hath  another  judg- 
ment in  a  fcire  facias,  if  the  firft  judgment  be  reverfed,  the  other 
ihall  be  alfo  reverfed.     Co.  8.  Doctor  Drury,  143.  J 

[7.  If  a  man  recovers  in  a  quare  impedit,  and  hath  a  writ  to  tie 

v  h'fjop^  in  a  quare  non  admifit,  and  after  the  judgment  in  the  quare  im- 

pedit  is  reverfed,  the  judgment  in  the  quare  non  admifit  (hall  be 

6  alfo 
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attb  reverfed  by  this,  though  this  was  for  the  contempt  to  Ae  ttng. 
26  E.  3.  75.  b.] 

£8.  If  a  judgment  be  given  in  an  inferior  court  againji  A.  and  after  Br«  Error, 
another  judgment  againji  B.  his  pledge  there,  and  B*  upon  this  is  '^1^'q^ 
taken  in  execution  upon  the  judgment ;  and  after  the  principal  judg-  '   ** 

ment  is  reverfed  in  a  writ  of  error,  a  fpeciai  writ  may  he  awarded  [  585  1 
to  deliver  him,  becaufe  it  appears  by  the  record  that  he  was 
pledge,     i  H.  7.  12.  b.  adjudged.] 

£9.   If  the  demandant  recovers  againft  the  tenant,  and  the  tenant 

againji  the  vouchee,  if  the  heir  of  the  vouchee  reverfes  the  judgment 

of  the  'value,  becaufe  the  vouchee  ivas  dead  at  the  judgment  render edp 

this  (hall  reverfe  the  judgment  againft  the  tenant  alfo.     Quaere, 

18  E.  3.38.] 

[10.  If  the  principal  be  outlawed  of  felony,  and  the  accejfory  at- 
tainted and  executed;  and  after  the  principal  reverfes  the  outlawry; 
and  16  indicled  and  found  not  guilty  of  the  felony ;  by  this  rererfal 
and  acquittal  the  attainder  againft  the  accejfory  is  annihilated,  for  his 
heir  may  have  a  mortdanceftor  it  feems,  becaufe  he  hath  no  re- 
medy by  writ  of  error  or  otherwife  to  reverfe  it,  for  this  depends 
upon  the  principal.  Tempore  E.  1.  Mortdanceftor,  46.  Co.  9. 
Lord  SanchaH,  119.  b.] 

1 1 .  A  man  may  defeat  two  records  by  one  and  the  fame  writ 
of  error,  for  if  a  man  recovers  in  ajftfe,  and  after  recovers  by  redif 

fejftn,  and  brings  writ  of  error  of  the  judgment  in  the  affife,  and 
-reverfes  k,  by  this  the  other  recovery  is  reverfed  alfo.  Er.  Error, 
pi.  23.  cites  43  E.  3.  3.  per  Finch. 

12.  So  whefe  a  man  recovers  damages  in  wafle  or  other  aBion, 
and  brings  debt  of  the  damages  recovered,  and  recovers,  and  after  the 

firjl  judgment  is  reverfed  by  error,  there  by  this  the  laft  judgment  is 
Reverfed  alfo,  though  it  be  upon  two  originals  j  for  the  one  de- 
pends upon  the  other.     Ibid.  Per  Finch,  quod  non  negator. 

13.  B.  brought  writ  of  error  againji  E.  who  vouched  to  warranty  Br.  Attaint, 
ST.  and  the  voucher  counter-pleaded,  and  pajfedforthe  demandant,  and  P}«  ,2S- 
he  recovered,  and  die  vouchee  brought  writ  of  error,  and  had  fcire  Cltcs     Br' 
facias  returnable  now,  at  which  day  the  tenant  brought  another  writ  of  Voucher, 
error  of  the  fame  judgment,  and  affigned  error,  and  prayed  fcire  fa-  P'#  *8,  Cltcs 
cias  and  had  it  •,  notwithstanding  that  the  vouchee  had  brought     "    * 
writ  of  error,  and  this  for  doubt  that  the  vouchee  was  faintly  pro- 
fecuted,  and  yet  by  the  reverfal  by  the  one,  the  other  (hall  be  re- 

ftored ;  and  it  was  held  there  that  the  vouchee  (hall  affign  error 
between  the  demandant  and  the  tenant,  and  fo  may  the  fecoml 
vouchee  do.  Br.  Error,  pi.  39.  cites  8  H.  4.  3. 

14.  And  that  if  he  mreverfion  reverfes  judgment  by  error,  the  te- 
nant for  life  (hall  be  reftored.     Ibid. 

•  15.  And  if  tenant  by  refceit  reverfes  judgment  by  error,  the  te<- 
nant  for  life  fhall  be  reltored.     Ibid. 

16-  If  error  be  in  the  original %  then  as  well  theprocefs  of  outlaw- 
ry as  the  original  (ha)l  be  reverfed.  Br.  Error,  p].  47.  cites 
1 1  H.  4.  6.     Per  Gaicotne  and  Huls. 

Xu  17.  If 
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3.  p.  Br.  17,  If  the  firft  judgment  be  reverted  the  execution  depending  up* 

?5T.r'c?tes     on  it  is  defeated  eo  fafto.  Br.  Error,  pi.  70.  citqs  7  H.  6. 44.  Per 
6  e."  4.  9,     Half.  Weftburie,  and  Pafton. 

10-  And  * 

%«t  by  the  teretfa]  *f*ffifi  the  redffijfin  and  the  execution  uponk  is  alfo  reverfed* 

1 8.  If  the  outlawry  be  reverfed  by  writ  of  error,  yet  the  firft 
judgment  remains  for  the  party  ;  per  Cheiney,  which  Brooke  fays 
feems  to  be  law.     Br.  Error,  pi.  70.  cites  7  H.  6.  44. 

19.  In  audita  querela  it  was  agreed,  that  by  reverfing  of  the  firft 
judgment  by  error,  the  execution  upon  it  is  alfo  reverfed.  Br.  Error, 
pi.  193.  cites  6  E.  4.  9,  10. 

20.  And  by  the  reverfal  of  afftfe  the  rediffeifin  and  the  execution 
•           upon  it  is  alfo  reverfed \     Ibid. 

21.  In  deceit  it  was  admitted  clearly,  that  in  writ  of  error  the 
plaintiff  fhall  recover  the  land  and  the  iffues  and  profits  incurred  in 

C  5^7  ]    *^e  ""fa*  **me*  V*6d  nota>  anc*  i*  was  doubted  if  fo  in  deceit 
•Br.Error,  ph  174.  cites  18  E.  4   n. 

-      22.  Where  error  is  in  the  judgment  in  writ  of  debt,  and  another 
error  is  in  the  outlawry  upon  capias  ad  fatisfaciendum  and  exigent  up- 
on it,  a  writ  of  error  fliall  pot  ferve  to  reverfc  both  judgments ; 
per  HutTey ;  but  Fairfax  contra  ;  and  that  1 1  H.  4.  4.  in  rediffeifin 
■  a  man  was  outlawed  for  the  damages,  and  both  judgments  were  re- 
•  verfed  by  one  and  the  fame  writ  of  error,  and  the  principal  cafe 
was  that  the  writ  of  error  was  brought  de  redditione  judicii  in  writ 
of  debt,  and  in  promulgation  of  the  outlawry  in  it  ;  and  fo  fee  that 
writ  of  error  lies  as  well  of  error  in  the  outlawry  as  in  the  execu- 
tion upon  it;  for  this  outlawry  was  upon  the  capias  ad  fatisfaci- 
endum, and  exigent  for  the  execution  after  the  judgment.  Br.  Er- 
ror, pLii'50.  cites  8  H.  7.  9,  10. 

23.  A  quod  ei  deforceat  is  brought  in  Wales,  and  profecuted  in 
the  nature  of  a  writ  of  right,  according  to  the  couife  there ;  by 
force  of  the  ftatute  of  1 2  E.  1 .  The  tenant  joins  the  tnife  upon  the 
mere  rights  and  afterwards  makes  default  ;  and  without  a  petit  cape 
awarded,  judgment  final  is  given  againfl  him;  the  tenant  brings  a 
writ  of  right  againft  the  demandant,  who  had  judgment  ut  fupra 
and  execution ;  he  pleads  the  firft  judgment  in  bar ;  and  judgment  is 
given  that  it  is  a  good  bar  ;  die  plaintiffs  who  was  thetenant  againft 
whom  the  firfi  judgment  was  given,  brings  a  writ  of  "error  upon  this 
Iqft  judgment ;  and  qffignsfor  error,  that  a  petit  cape  was  not  award- 
ed before  the  firfi  judgment  5  non  allocatur;'  the  fatt  judgment  was 
affirmed;  for  although  it  be  erroneous,  yet  it  is  in  force  until  it 
be  reverfed ;  and  this  writ  of  error  is  not  to  reverie  the  firft  judg- 
ment, but  the  fecond' judgment;  the  fecond  judgment  was  af- 
firmed in  error.  A  writ  of  error  fhould  have  been  brought  to  re- 
▼erfe  the  firft  judgment,  and  if  it  had  been  reverfed,  yet  it  had 
not  reverfed  the  fecond  judgment  5  for  the  fecond  judgment  was  col- 
iateral  and  independant,  and  it  is  executed.  Jenk.  250.  pi.  c(S. 
cites  5  Rep.  85.  b.  38EHZ.  Penryn's  cafe.  .' 

24.  A  plaintiff  in  debt  recovers  and  has  execution,  and  thc/hertf 
fuffers  the  defendant  to  efcape.     The  plaintiff  recovers  againft  the  Jbe- 

rjff, 
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Tiffi  and  afterwards  the  judgment  for  the  original  debt  is  reverfed* 
.  yet  the  judgment  againft  the  fheriff  is  not  reverfed.     Jenk.  259. 
pi.  56.  ♦ 

25.  So  where  a  defendant  is  taken  in  execution  on  a  judgment  upon  « 
a  recognizance,  and  the  iheriff  fuffers  him  toefcape.     Jenk.  259. 

pi.  56. 

26.  But  where  the  latter  judgment  depends  upon  the former ',  as  re- 
difTeifin  upon  an  affife  or  a  fci.  fac.  to  execute  a  judgment  in  debt, 
it  is  otherwife.     Jenk.  259.  pi.  $6. 

27.  A  judgment  was  given  in  dower  for  the  demandant*  and  an- 
other  judgment  that  Jhe  Jhall  recover  her  damages*  and  this  fecond 

judgment  for  the  damages  was  reverfed  by  a  writ  of  error,  becaufe 
Jbe  did  not  aver  that  her  hufband  died  feifed*  in  which  cafe  fhe  is  to  * 

have  no  damages  ;  yet  the  firft  judgment  for  the  dower  flood  un- 
reverfed.     Sty.  290.  Trin.  1651.  Spittlehoufe  v.  Farmery. 

(G.  b)     In  what  Cafes  collateral  Things  fhall  be  re-  C  588  ] 

verfed  by  Reverfal  of  others. 

Things  executed. 

£  I.  TF  the  conufee  ofaflatute  recovers  in  detinue  by  erroneous  judg-  Br.  Error, 

*   ment  againft  the  garni/bee,  andfues  execution  ;  if  the  garni/bee  |I#^6,  c,tt* 
in  a  writ  of  error  reverfes  the  judgment  given  in  the  detinue,  yet  the    1    **""""- 
execution  is  not  reverfed  (*)  by  this,  becaufe  it  is  a  collateral  thing  •  F0L77S. 
executed.     7  H.  6.  42.   Co.  8.  Doctor  Drury,  142.  b.]  <    -y *j 

S.  C.  cited 
5  Rep.  90.  b.  in  Hoe's  cafe,  per  Curiam.       ■     8  Rep.  142.  b.  143.  b.  cites  S.  C. 

*2.  A.  in  execution  for  debt  on  erroneous  judgment  efcapes,  S.P^Mod. 
debt  is  brought  againjl  thejherifon  the  efcape*  and  plaintiff 'has  judg-  **£  Mich. 
ment  and  execution  ;  afterwards  the  firfl  judgment  is  reverfed*  yet  b.  R.  per " 
ike  judgment  againft  the  fheriff)  upon  this  collateral  matter  being  Curiam, 
executed,  flands  good.    8  Rep.  142.  b.  Pafch.  8  Jac.  in  Drury's  %*^£ 
cafe,  cites  7  H.  6.  42.  a. 

3.  If  a  man  is  tried  frank  in  trefpafs  to  the  damage  of  \o  /.  and  the 
defendant  brings  a  writ  of  error  or  attaint,  and  pending  this  the  plain- 
tiff brings  debt  on  the  recovery  of  the  I  o  /.  and  recovers*  no  protefta- 
tion  being  taken  of  the  villeinage*  the  firfl  judgment  ie  reverfed  by  er- 
ror or  attaint,  the  defendant  (hall  not  be  eftopped  of  the  villeinage 
by  the  recovery  in  the  a£Hon  pf  debt 5  for  by  the  reverfal  of  the  firfl 
aclion  all  that  depended  upon  it  is  reverfed.  Br.  Eftoppel,  pi.  197. 
cites  1 8  E.  4.  6. 

4.  If  one  to  whom  another  is  indebted  be  outlawed*  and  the 
debtor  pays  the  money  to  the  queen*  and  afterwards  the  outlawry  is  re- 
verfed ;    now  the  creditor   fhall  recover  the  debt  againft  him. 
•5  Rep.  90.  b«  cites  7  E.  4.  2. 

£.  So  if  the  goods  of  an  outlawed  perfon  arc  fold  by  the  fheriff 'upon 
a  capias  utlagatum,  &c.  and  after  the  outlawry  is  reverfed  by  writ 
cf  error }  the*  defendant  fhall  have  reftitution  of  his  goods.   But  if 
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the  fheriff  by  force  of  2.  fieri  foe.  fells  good%  and  after  the  judg- 
ment is  reverfed  in  writ  of  error,  the  defendant  (hall  not  have  re- 
ftitution  of  his  goo4s,  but  the  value  of  them  that  they  were  told 
for.     And  there  are  two  reafons  of  this  diverfity,  ill,  That  if  the 
(ale  of  the  (heriff  by  force  of  a  fi.  fa.  (hall  be  avoided  by  the  fub- 
fequent  reverfal  of  the  judgment,  no  one  will  buy,  and  conse- 
quently no  execution  will  be  made.     adly,  In  the  cafe  of  fi.  fa. 
the  fheriff  is  compellable  to  levy  the  debt  of  the  goods  of  the  de- 
fendant, and  therefore  there  is  great  reafon  that  it  {hall  (land ;  but 
in  the  cafe  of  cap.  utlag.  the  iheriiFor  efcheator  is  not  compellable 
to  fell  them,  but  may  keep  them  to  the  king's  ufe,     5  Rep.  90.  b« 
Trin.  42  Eliz.  in  Scacc.  in  Hoe's  cafe. 

6»  Recotnpenee  in  value  upon  voucher  once  lawfully  executed  (hall 
n»t  be  diverted,  though  the  title  of  the  demandant  to  the  land,  which 
he  recovers,  be  afterwards  tUfaffirmed  and.  evicted*  5  Rep.  go.  b, 
91.  a.  cites  3  E.  3.51. 

si5R9} 

pi  a  in  the  (H.  b)     Judgment*    Reftitution. 
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[I     jN  an  affife  if  the  tenant  lofes  by  verdiQ,  he  (hall  be  refrored 
-*   to  the  lands,  if  it  be  reverfed  in  a  writ  of  error.  8  H.  6.  2.3 
.[2.   So  if  the  tenant  in  an  aflife  lofes  by  verdift,  he  (hall  be  re- 
ftored to  the  mefne  iffues,  if  it  be  reverfed  in  a  writ  of  error, 
8H.  6.  2.3 

[3.  &  if  the  tenant  lofes  in  a  writ  of  entry,  fur  difftifin,  and 
after  it  is  reverfed  for  error,  fie  (hall  be  reftored  to  the  mean  iffues. 
Contra  1  E;  3.  02.  but  quxre.] 

4,  Where  an  erroneous  recovery  is  had  againfl  tenant  for  life,  he 

in  rcverfion  and  the  tenant  (hall  have  feveral  writs  of  error,  and 

judgment  for  one  of  them,  and  execution  (hallreveft  their  eftates, 

Jenk,  69.  pi*  31.  cites  9  R.  2.  Error. 

Br.  Error,         5.  By  reverfal  of  the  judgment  by  the  vouchee,  him  in  reverfum, 

vK  £9.  ate*  icnant  by  refceipt,  &c.  by  error,  or  attaint,  the  tertenant  frail  be  r*« 

fared.     Br.  Reftitution,  pi,  6.  cites  8  H.  4.  3* 
s.  p.  re-  6.  Upon  a  jf.  fa.  the  fheriff  fold  a  term  for  years,  by  virtue 

Sordin*0"  °^  ^1C  wr**  vcnditioiii  exponas,  and  paid  the  money  in  court  to 
8Rcjj^96.  ^c  plaintiff;  afterwards  the  judgment  was  reverfed  for  error* 
b.  Tiin.  7  The  queftion  was,  if  the  term  mould  be  reftored  or  only  the 
the  third**  moncv '  Manwood,  Dyer,  and  Wray,  thought  the  defendant 
refoiution  (hould  not  be  reftored  to  the  term  (it  being  lawfully  fold  in  dt> 
in  Matthew  fault  of  the  party),  but  that  he  (hould  have  only  the  money  for 
*fcn-D.     whkh  h  ^asfoto.    D.  J<*3-  pL  *4-  Trin.  20  Eliz.  Anon, 

363.  Marg.  pi.  24.  cites  it  as  adjudged  accordingly  26  Elis.  But  if  the  tern  be  extorted  wfem  tff 
elegit y  and  judgment  rev  1  fed  for  error,  the  termor  Jhali  fce  reftored  \f>  the  tout  term,  *fid  not  to  the 
value  of  it.    Patch.  17  Jac.  B.  R,  fiathur&'s  cafe, 

7.  If  an  erroneous  judgment  be  reverfed,  as  to  the  mean  profits, 
it  frail  have  relation  until  the  time  of  the firfl  judgment  given*  for  it 
i*  to  favour  juftice,  and  to  advance  the  right  of  him  who  hath 
wrong  by  the  enronetHi*  judgment  j  but  if  znjfrranger  bath  done 

*  tref* 
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m  trefpafs  upon  the  land  in  the  mean  time',  he  who  recoverefh,  after  the 
reverfal ^fhall  have  an  aclion  oftrefpafs,  and  if  the  defendant  pleads 
that  there  is  no  fuch  record,  the  plaintiff  (hall  (hew  the  fpecial 
matter,  and  (hall  maintain  his  action,  for  as  he  is  to  anfwer  the 
mean  profits  to  the  pcrfon  who  hath  judgment  of  reflitution,  fo 
the  law  gives  him  a  remedy  againft  all  trefpafTes  in  the  interim* 
13  Rep.  2:.  Hill.  27  Eliz.  in  Cane.  Anon. 

8.-  An  attaint  was  brought  in  C.  -B.  of  d  verditl  in  B.  R.  if  exe- 
cution had  been  awarded  in  C.  B.  and  the  verditl  had  been  afterwards 
difaffirmed,  the  court  of  C.  B.  might  have  awarded  a  writ  of  refti- 
tution,  though  if  the  verdi&  had  been  affirmed  they  could  not 
have  awarded  execution,  becaufe  they  had  only  tenorem  recordi. 
Cro.   Eliz.  371,  372.   pL  10.    Hill.   37  Eliz.    B.  R.     York  v. 

Allen.  *LS9°1 

9.   A  term  of  years  appraifed  by  a  jury  upon  an  elegit  to  an  A  te*ni 
iool.   and  delivered  in  execution  to  the  plaintiff  himfeif  at  the  fame  jn^Vfor* 
value,  was  denied  per  tot.  Cur.  to  be  reftored,  though  the  fur-  the  plaintiff, 
mife  of  the  fci.  fa.  was  that  the  plaintiff  had  levied  the  iool.  of  was  decreed 
the  profits  of  the  land  demifed  ;  but  if  at  the  time  of  appraifement  ^^Hd 
and  before  the  delivery,  he  had  tendered  the  iool.  en  pais,  or  after  the  term 
in  court,  hz  mould  have  *  audita  querela.  Mo.  873.  pi.  1216.  Hill.  Wng  tl- 
njac.  C.  B.     Corny n  v.  Brandlyn.  tToflch 

greater  value.     N.  Ch.  R.  143*  Gafcoign  v.  Sturt. Where  the  faJe  was  to  the  party  himfclf, 

rerUtution  was  granted,  bat  otherwife  in  cafe  of  *  fir  anger.     Yelv.  x  80.  Coqdier  v.  I  nee,  cites  Rob©. 
thanVs  cafe  and  Worrel's  cafe. 

It  is  no  more  than  a  bare  delivery  infpecie,  and  fo  ought  to  attend  the  fate  of  the  execution,  and 
if  that  be  reverfed  to  be  reftored  in  fpecie  again.  Yelv.  180.  S.  C— — The  difference  is  between 
the  (ale  and  delivery  upon  elegit  to  the  forty  bimfelf,  and  a  faie  to  a  fir  anger  upon  0  fi.  fa.  For  the 
ii.  fa.  gives  authority  to  the  Sheriff  to  fell,  and  bring  the  money  info  court,  and  fo  (hall  not  be  reftored 
on  reverfal  of  the  execution,  becaufe  the  ftranger  comes  to  it  duly  by  adfc  in  law.  But  the  faie  and 
delivery  of  the  leafe  to  the  party  hirqfelf  upon  an  elegit  is  no  faie  by  force  of  the  writ  delivered  in 
extent,  which  being  reverfed  the  party  fhall  be  reftored  to  the  term  itfeli".  Cro.  Jj  246.  Goodyer  v. 
Jace.  S.  C. 

10.  Debt  was  brought  by  A.  as  adminiftrator  where  he  was  ex- 
ecutor, and  82I.  recovered;  if  the  money  is  levied,  A.  may  well 
retain  it ;  per  Doderidge.  Cro.  J.4  394.  pi.  6.  Hill.  13  Jac.  B.  R. 
Slingfby  v.  Lambert. 

ii.  A  judgment  was  reverfed,  and  a  writ  of  reflitution  awarded  PaI™'  324« 
i&  inquire  what  were  the  profits  of  the  land  a  tempore  judicii  prtdiBi,  defendant 
which  was  wrong,  for  it  ought  to  be  what  profits,  &c.  the  plaintiff  ought  not 
had  taken  colore  judicii,  and  thereupon  a  new  writ  of  reflitution  was  to,*anfwer- 
awarded,  and  upon  the  return  thereof  an  exception  was  taken  to  Lsfromthe 
the  writ,  that  it  ought  to  be  what  profits  he  had  taken  after  the  time  of  the 
execution  fried,  but  adjudged  that  the  writ  was  good,  becaufe-  firftiud£- 
upon  the  reverfal  of  the  judgment  the  defendant  is  to  be  rejlored  to  caufc'no** 
all  that  he  had  loft,  and  what  the  plaintiff  in  the  judgment  had  execution 
taken  by  colour  thereof  after  the  judgment.   Cro.  J.  608.  pi.  c.  w*?^a- 
Mich.  22  Jac.  B.  R.     Symplon  v.  Juxon.  tin  a  ytM 

after,  but 
he  ought  to  have  a  fpecial  fci.  fac.  m  fuch  cafe,  and  the  former  writ  was  quaffced,  and  a  fpecial  writ 

^warded. }f  writ  of  reftitution  upon  erroneous  judgment  reverfed  be  of  profits  taken  4  Auguft 

(the  d  ly  when  the  firfl  judgment  was  given),  it  is  ill,  but  ic  ought  to  be  virtute,  or  otcafione  judi.ii  \  for 
if  he  recci\cd  the  profits  by  any  other  way,  thofe  fliali  not  be  reftored.  %  Roil.  Rep.  475.  Mich. 
22  Jac..  B.  R.  Sioimonds's  cafe,  and  feems.  to  be  S.  C 

X  x  4  i%.  Reftiiuticn 


sgo  Crror. 

12.  Reftitution  is  of  duty >  but  re-reftituiion  is  of  grace;  per.TwiC* 
den  and  Kelyng  jufticcs.  Raym.  85.  Mich.  15  Car.  B.  R.  The 
King  y.  Burgefs,  on  judgment  of  forcible  entry. 

1 3.  In  cafe  judgment be  reverfed  on  a  writ  of error ;  a  fci.  fa.  Iks 
on  fuggeftion  of  a  payment  of  the  money  condemned  by  the  firft 
judgment,  and  upon  2  nihils  returned  then  reftitution  lies,  and  a 
writ  of  execution,  though  the  party  plaintiff  in  the  firft  action 
knows  nothing  of  the  matter,  and  the  cafe  of  Weeks  v.  Long  in 
the  Court  was  agreed  to  be  fo.  2  Show,  210.  pi.  217.  Trin. 
34  Car.  2.  B.  R.     Pigg  v.  Gardiner. 

Show.  a6i.  14.  Writ  of  reftitution  lies  not  againft  any  that  are  not  parties  to 
by  HoVchl  **  record.  2  Salic.  587.  pi.  1.  Trin.  3  W.  &  M.  in  B.  R.  The 
j.  and  tlut    King  and  Queen  v.  Leaver. 

if  it  did  it 

muft  be  by  fcirc  facias,  and  that  fo  it  was  in  i  Cro.  328. 

1 5.  Writ  of  reftitution  will  not  He  againft  dijeifor  or  for  fee  ofre- 
coverorin  ejeclmetit  affer  reverfai  of  the  judgment,  becaufe  they  are 

flrangers  to  the  record;  per  Holt  Ch.  J.  Pemberton  aflenting, 
2  Salk.  587.  pi.  1.  Trin.  3  W.  &  M.  in  B.  R.  The  King  and 
Queen  v.  Leaver. 

16.  If  a  feme  recovers  damages  and  then  marries,  and  thejudg-* 
1  merit  is  reverfed,  reftitution  lies  againft  her  and  her  hufband  ;  per 

HoltCh.  J.  2  Salk,  587.  pi.  i.  Trin.  3  W.  &  M.  in  B.  R.  The 
King  and  Queen  v.  Leaver, 
r  59*  1  I7*  By  virtue  of  zf.fa*  on  a  judgment  in  debt fherifffold cattle^ 
it  was  moveo*  on  reverfai  of  the  judgment  to  bring  the  money  for 
which  the  cattle  were  fold  into  court,  for  the  benefit  of  the  de- 
fendant, who  was  then  a  prifoner,  but  it  was  difallowed  j  then  1% 
was  moved  to  pay  defendant  as  much  money  as  the  cattle  were 
fold  for,  but  that  was  denied  likewife,  becaufe  they  might  be 
fold  for  lefs  than  the  real  value  ;  and  if  the  defendant  brings  trcfpafsy 
he  will  recover  the  full  value ^  and  therefore  the  plaintiff  muft  agree 
with  hinTto  prevent  fuch  action.  4  Mod.  16 1,  Hill.  4  &  5  W, 
&  M.  in  B.  R.    Weftern  v.  Crefwick, 


(I.  b)     To  what  Thing  he  fhall  be  rcftored  after 

Reverfai. 


To  a  collateral  Thing  executed. 


There  ?s  a     r 

divt  rlity  be-    *" 


ttt'ten  mean 


I.  |F  a  man  recovers  damages ,  and  bath  execution  by  fieri  facias t 

__,.  *  and  upon  the  fieri  facias,  the fberiff  fells  to  aflranger  a  term 

a?*:  A,nr  m  for  years  of  land  of  the  party,  and  after  the  judgment  is  reverfed,  * 
::.c-*v.n  uf  fe  n^jj  fcc  reJ{ored  only  to  the  money  for  which  the  term  was  fold* 
w 'id  are  and  not  to  the  term  itfclf,  becaufe  the  ftieriff  ha4  fold  it  by  the 
■fjO'9  command  of  the  writ  of  fieri  facias.  Co.  8.  Doctor  Drury,  143. 
Matthew  Manning,  19.  b.  Co.  5.  Hoe,  90.  b.  Dyer*. 
20  El.  363.  24.J 


i 

C~>i  i:iun- 

*>,  •  ;    jf/j, 
a-i  1  £'..tre- 
h'-s.  if  »n  QT 
roi.tuu 


j  ^men:  is  given  in  debt,  and  tbe  Jfceriff  by  force  of  1  fieri  facias  fells  a  term  of  the  defendant**, 

ana? 
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aatTtbe  judgment  Is  afterwards  reverted  by  writ  of  error,  the  party  (kail  new  be  reftored  to  the  term,  bat 
to  the  money  for  which  they  were  fold  ;  but  where  a  man  is  outlawed,  and  a  capias  is  directed  to  the 
JherifTto  take  the  body  &  bona,  8c  catalia,  que  per  inquifitionem  venerint  in  manus  noftrts  5  if  in  fuch 
caie  the  fheriff  fells  the  goods,  and  the  outlawry  Is  afterwards  reverfed,  the  party  (hall  be  reftored  to 
his  goods,  becaufe  the  fan  iff  was  not  commanded  by  the  writ  to  fell  them  j  per  Curiam.  S  Rep.  14.3.  a* 

l'afch.  8  Jac.  in  Dr.  Drury's  cafe. 5  Rep.  90.  b.  Trin.  42  EJiz.  in  the  Exchequer  in  Hoe's  caie. 

S,  P.  ..  Goldfb.  130.  pi.  9.  Gawdy  Serjeant  cited  the  cafe  of  Hanrner  %,  Luddington,  xoElis.  in 

which  eafe  he  was  of  counfel,  and  thatS.  P.  was  adjudged  therein  accordingly. But  if  the  term 

be  extended  on  elegit,  and  judgment  reverfed  for  error,  the  term  irielf  ihaJl  be  reftored.  Dy.  365. 
Marg.  pi.  24.  cites  Pa  fen.  17  Jac.  B.R.  Bathurft's  cafe. 

[2.  If  the  goods  of  an  out/awed  man  are  fold  by  thejheriff  upon  a  *v«n.3ij« 
capias  utlagatum,  and  after  the  outlawry  is  reverfed  by  writ  of  error,         * c,te** 
he  (hall  be  reftored  to  the  goods  themfelves ;  becaufe  thefberiff  was 
not  compellable  to  fell  thefe  goods,  but  only  to  keep  them  to  the  ufc 
of  the  king.     Co.  5.  Hoe's  cafe,  90.  b.] 

[3.  If  a  man  recovers  damages  in  a  writ  of  covenant ,  as  the  parti- 
cular cafe  was  againft  B.  and  hath  an  elegit  of  his  chattels^  and  of  the 
iftoiety  of  the  lands >  and  the  Jheriff  upon  this  writ  delivers  a  leafe 
for  years  of  land  which  B.  had  to  the  value  of  50L  to  him  that  re- 
covered)  per  rationabile  pretium  &  extentum  (as  the  words  were) 
to  have  as  his  own  term  in  full  fatisfaclion  of  50I.  part  ofthefum  reco- 
vered ;  and  after  B.  reverfes  the  faid  judgment,  he  (hall  be  reftored 
to  the  fame  tertn,  and  not  to  the  value ;  for  though  the  flieriff 
might  have  fold  the  term  upon  this  writ,  yet  here  is  no  fale  to  a 
ftranger,  but  a  delivery  of  the  term  to  the  party  that  recovered  by 
way  of  extent,  without  any  fale,  and  therefore  the  owner  (hall 
be  reftored.  Pafch.  16*  Jac.  B.  R.  between  Buckhurst  and 
Mayo,  adjudged  per  Curiam  >  for  the  jhcriff  is  not  bound  by  this  m 

writ  to  fell  the  land,  as  he  is  in  a  fieri  facias  ;  quare  this  cafe,  for    £  592  ] 
this  is  a  fale,  the  whole  term  being  delivered  to  the  party  according 
to  the  value  in  grofs,  not  yearly.] 

[4,  The  law  would  be  the  fame,  if  perfonal  goods  were  delivered  to 
the  party  per  rationabile  pretium  to*  extentum,  upon  the  reverfal  of 
the  judgment  he  mould  be  reftored  to  the  goods  themfelves,  for 
the  caufe  aforefaid.  Pafch.  16  Jac.  in  the  cafe  between  Buck- 
hurst  and  Mayo,  agreed  per  Cur.] 

5.  If  a  man  recovers  by  erroneous  judgments,  and  prefents  to  a 
benefice,  or  enters  into  the  perquifite  of  his  villein,  and  after  the  judg- 
ment is  reverfed  by  writ  of  error,  thefe  being  collateral  things 
fhall  not  be  devefted.  8  Rep.  142.  b.  cite?  it  as  fo  held  in 
4  H.  7.  11. 

6.  If  an  advowfon  comes  to  the  king  by  forfeiture  upon  an  outlawry^ 
and  the  church  becoming  void  the  king  prefents ,  and  then  the  outlawry 
ir  reverfed  for  error,  yet  the  king  fhall  enjoy  that  prefentment,  be- 
caufe there  it  came  to  the  king  as  a  profit  of  the  advowfon ;  per 
Cur,  Mo.  2<>9.  pi.  421.  Mich.  30  &  31  Eliz.  Beverley  v. 
Cornwall. 

7.  But  if  a  church  be  void  at  the  time  of  the  outlawry,  and  the 
prefentation  is  thereby  forfeited  as  a  chattel  principally  and  dif-     , 
tin£fc  of  itfelf,  and  then  the  out/awry  is  reverfed;  the  party  fhall 
have  rejlitution  of  the  prefentation ;  per  Cur.     Mo.  269,  pi.  421. 

in  Sf  CT 

8.  M. 
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fc  .  ^  •   ^T.  the  Imjband  fifed  in  fee  levied  a  fine,  and  afterwards,  \  Ma« 

^^>  *ivas  outlawed  of  treafon  ;  the  conufee  conveyed  the  land  to  the 

tTo^c»,  and  afterwards  the  daughter  and  heir  of  the hufband reverfed 

the  outlawry.     The  wife  of  M.  fued  to  have  aower  within  the  five 

"JCcHrs  after  the  outlawry  reverfed,  but  long  time  after  the  five  years 

after  the  fine  levied.     In  this  cafe  it  was  refolved,  that  (he  was 

not  barred  by  the  five  years  after  the  fine,  but  Jbe  might  have  five 

years  after  the  outlawry  reverfed.     Mo.  639.  pi.  879.   27  Eliz.  in 

Cane.     Menvil's  cafe. 

9.  A.  feifed  of  land  in  fee  was  attainted  of  high  treafon,  and  the 
king  granted  the  land  to  B.  and  afterwards  A.  committed  trefpafs  upon 
the  land)  and  afterwards  by  parliament  A.  was  reflored,  and  the  at- 
tainder made  void,  as  if  no  acl  had  been,  and  fhall  be  as  available 
and  ample  to  A.  as  if  no  attainder  had  been  ;  and  afterwards  B. 
brings  trefpafs  for  the  trefpafs  mefne ;  and  it  was  adjudged  in 
10  H.  7.  fol.  22.  b.  that  the  aflion  of  trefpafs  was  not  main- 
tainable, becaufe  that  the  attainder  was  difaflirmed  and  annulled 
ab  initio.     13  Rep.  20.  Hill.  27  Eliz.  in  Cane.     Menvil's  eafe. 

10.  And  in  4  H.  7.  10.  it  was  holden,  that  after  judgment  re- 
verfed in  a  writ  of  error,  he  who  recovered  the  land  by  erroneous 
judgment  fhall  not  have  an  a&ion  of  trefpafs  for  a  trefpafs  mean* 
13  Rep.  20.  in  S.  C. 

1 1*  When  a  man  recovers  any  pofleflion  or  feifin  of  land  in  any 
aft'ion  by  erroneous  judgment,  and  afterwards  the  judgment  is  re- 
verfed, the  plaintiff  in  the  writ  of  error  fhall  have  a  writ  of  refti-f 
tution,  and  that  writ  recites  the  firft  recovery  ;  and  the  reyerfal  of 
it  in  the  writ  of  error  is,  that  the  plaintiff  in  the  writ  of  error  fhall 
be  reflored  to  his  pojfefjion  and  feifin  una  cum  exitibus  thereof  from  the 
time  of  the  judgment,  &c.  per  Curiam.  13  Rep.  21.  Hill.  27  Eliz* 
in  Cane,  in  Menvill's  cafe. 

1 2.  The  Jheriff fells  a  term  upon  afcire  faciar,  and  afterwards  the 
judgment  is 'reverfed;  refolved  the  party  fhall  not  be  reftored  to 
the  term,  but  to  the  money  for  which  it  was  fold,  if  the  fale 
be  without  fraud.  Mo.  573.  pi.  788.  Mich.  41  &  42  Eliz* 
B.  R.  Anon. 
L  593  ]  * 3-  When  an  erroneous  judgment  is  given,  and  the  judgment 
is  afterwards  reverfed  by  writ  of  error,  collateral  acls  executory  are 
barred  by  it ;  but  other  wife  it  is  of  things  executed;  per  Curiam. 
8  Rep.  142.  b.  Pafch.  8  Jac.  in  Drury's  cafe. 

14.  As  if  an  a£Uon  of  efcape  be  brought  again/1  thefiberiff,  and 
the  judgment  is  reverfed  by  writ  of  error,  the  action  is  gone,  and 
he  may  plead  nul  tiel  record.  But  if  judgment  and  execution  be  had 
againlt  the  fhcriff  before  the  reverfal,  the  fame  remains  in  force* 
Ibid,  cites  34  H.  6.  2.  b.  and  21  E.  4.  23.  b. 

1 5.  But  there  is  a  diverfity  between  a  recovery  by  prior  title,  and  a 
reverfal  of  a  judgment  by  writ  of  error ;  as  if  a  woman  has  judg- 
ment and  execution  in  dov/er  in  ancient  demefne,  and  it  is  after 
reverfed  in  a  writ  of  falfe  judgment ;  and  becaufe  fhe  had  held 
the  lands  for  two  years  between  the  firft  judgment  and  reverfal, 
the  value  of  the  land  is  inquired,  and  taxed  at  20  marks  in  afcire 
facias  againft  her,  flic  cannot  plead  a  recovery  in  a  writ  of  right 

clofe 
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tfofe  in  nature  of  a  cut  in  vita.     8  Rep.  143.  a.  b.  per  Curiam, 
cites  20  E.  3.  Scire  Facias*  123.  in  Herbert's  cafe.  * 

16.  No  reditu tion  of  goods  taken  on  an  erroneous  execution  »Sid.  «$. 
for  which  damages  had  been  already  recovered  in  an  atlion  of  trefpafs.   \'  £'  ^wt 

Raym.  74.  Pafch.  15  Car.  2.  B.  R.  Sumer  v.  Felgate,  ^  appear! 

—Lev.  95. 
x  S.  C.  related  by  Twifden  J.  tat  S.  P.  does  not  appear* 

17.  The  defendant  in  error  recovered  iool.  damages  in  debt  Browd. 

in  C.  B.  and  there  had  an  elegit  into  the  county  of  W.  reciting  that  \^^  Good* 

another  elegit  iffued  into  London,  and  was  returned  ttihiL     And  upon  Jounce, 

a  teftatum  eft,  it  wax  commanded  to  extend  all  the  goods  and  lands  3  S.  C.ac- 

whereupon  thtjberiff returned \  that  he  took  a  leafe  for  years  of  tithes,  ^^hb^l " 

which  he  delivered  to  him,  ut  bona  &*  catallafua,  for  the  f aid  debt,  been  otbcr- 

The  writ  being  with  a  teftatum,  whereas  there  was  not  any  writ  W|7*  if** 

before  awarded  into  London,  was  held  to  be  error '%  and  it  was  %^  {0  M 
refolved,  that  the  fale  and  delivery  of  the  leafe  to  the  plaintiff  htmf elf  tfl,a*i*r 

upon  an  elegit  was  no  fale,  by  force  of  the  writ  delivered  in  extent,  fyr  the  a** 

which  being  reverfed,  the  party  fhall  be  reftored  to  the  term  itfelf.  ^mi** 

Cro.  J.  246.  pi.  4.  Trin.  8  Jac.  B.  R.  Goodyere  v.  Ince.  an  iool. 

according 
to  the  opinion  of  28  Elii-Dy.  for  it  is  the  party's  folly  that  he  does  not  pay  the  judgment ;  and  if  fuels 
fales  (hould  be  made  void,  none  /hould  bay  goods  of  the  Jherift',  by  reafon  whereof  many  execution* 
would  remain  undone 5  and  this  by  the  opinion  of  the  whole  Court* 


(K.  b)     In  Judgments  and  Executions.  FoU  77* 

£l.  TF  A.  recovers  in  a  bafe  court  within  the  county  palatine  of 
*  Chefter,  and  upon  this  a  writ  of  error  is  brought  there  before 
the  chief jujlice,  and  upon  this  Xhcfrft  judgment  was  reverfed;  and 
by  the  cuftom  in  fuch  caps,  he  at  whofe  fuit  it  is  reverfed  ought  to 
have  cofts ;  and  there  upon  the  reverfal  judgment  is  given  that  the 
party  fhall  be  reftored  to  all  that  he  had  loft,  •  but  no  judgment  is  given 
upon  the  roll  certified  in  the  writ  of  error  in  B.  R.  that  any  judg* 
ment  was  given  for  the  cofts,  and  yet  a  fcire  facias  is  certified  for 
levying  the  cofts,  adjudged  this  is  error.  Trin,  9  Car.  B.  R.  be- 
tween Foden  and  Maddock,  per  Cur.  Intratur  Pafch.  8  Car. 
Rot.  397.  But  at  another  day  upon  examination  of  the  record  [  594  ] 
it  appeared  to  be  well.] 

[2.  If judgment  be  given  againft  the  bail,  and  after  a  fcire  facias 
is  brought  againft  the  bail,  and  a  judgment  againft  them,  and  alfo 
judgment  given  againft  them  for  cofts  de  incremento,  this  is  erro-  ' 
neous  ;  becaufe  no  cofts  ought  to  be  given  in  a  fcire  facias.  HilL 
1 1  Car.  B.  R.  between  Hardy  and  Browne,  adjudged  per  Cu- 
riam in  a  writ  of  error  upon  fuch  judgment  in  Rippon  court.  In- 
tratur Trin.  10  Car.  Rot.  979.] 

[3.  In  zformedon  in  difcender,  if  the  demandant  demands  one  Cro.C.47i, 
tnejfuoge,  one  garden^  ten  acres  of  meadow,  and  ten  acres  of  pafture  ;   Goodier  v. 
and  the  tenant  as  to  the  mtffuage,  garden,  two  acres  prati  tffpaftura,   piatt,  S.  C. 
parcel  of  the  ten  acres  prati,  and  ten  acres  paftune,  pleads  a  feoffment   but  not  cx- 
*f  the  father  of  the  demandant  with  warranty  and  ajfcts>  and  as  to  l^ctft." 


$9t  Crror- 

Judgment      fa  refidue,  he  traverfes  the  gift,  &c.  to  which  the  demandant  as  t& 
L  C.      "     tkejirjt  pk*  *a&es  %]ftte  uP°n  *&*  qffetfy  and  this  is  found  fir  the  de- 
mandant, upon  which  judgment  is  given,  that  the  demandant  Jhall  re- 
cover feijin  §f  thefaid  mejfuage,  garden,  and  two  acres  prati  l*f  paftur*; 
and  as  to  the  refidue  the  demandant  relinquifbes  his  ijfue.     This  judg- 
ment is  erroneous,  becaufe  it  does  not  appear  how  much  of  the  two  acres 
was  meadow,  and  how  much  pa/lure ;  fo  that  the  flieriff  knew  not 
of  what  thing  to  give  the  demandant  feifin.  Pafch.  13  Car.  B.  R. 
between  Prat  and  Goodier,  adjudged  in  a  writ  of  error  upon 
fuch  judgment  in  Banco,  and  this  reverfed  accordingly.     Intra- 
tur  Hill.  1 1  Car.  Rot.  349.] 
Cro.C.  4&i.       [4.  In  an  aQion  in  Banco,  if  judgment  be  given  again/}  the  prjn- 
▼  G  iffith     ctPa^  atld  after  o  fcire  facias  is  brought  againjl  the  bail,  and  upon  this 
S.  C.  all  the  judgment  is  given  again/}  the  bail;  yet  if  there  be  not  any  capias  of 
juftices  record  fued  againjl  the  principal  before  the  fcire  facias  brought,  this  is 

WUwW0"  erroneous.  Pafch.  14  Car.  d.  R.  between  Griffith  and 
that  both  in  South,  adjudged  in  a  writ  of  error  upon  fuch  judgment,  and 
C.  B.  and  judgment  againft  the  bail  was  reverfed  accordingly.  Intratur, 
Ji- .gain""  Hill.  13  Car.  Rot.  559.] 

the  principal  ought  to  be  taken  forth  and  returned  non  eft  inventus,  otherwife  no  fcire  facias  ought  to 

le  againft  the  bail.— Jo.  396.  pi.  4.  S,  C.  but  S.  P.  does  not  appear. Error  iy  the  hai/f 

for  that  judgment  was  given  againft  him  upon  a  Jcire  facias  where  no  capias  mas  awarded  aga'mfi  the 
principal  before  the  fcire  facias  awarded  agaraft  him.  And  it  was  held,  that  the  writ  of  error  weii  lay 
in  this  cafe  for  the  bail.  And  the  judgment  in  the  fcire  facias  was  reverfed  \  end  the  like  writ  was  al- 
lowed between  Colis  and  Babington,  Cro.  £.  733.  pi.  65.  Mich.  41  &  42  Elit.  in  Cain.  Scacc. 
Price  v.  Price.  Cro.  E.  730.  pi.  69.  in  Cam.  Scacc.     Cockeyn  v.  Lady  Hawkins.    S.  P.  held 

that  the  writ  well  lay,  for  that  the  fuit  againft  the  bail  is  within  the  intent  of  the  ftatutc  of  27  Elia. 
and  U  in  the  nature  cf  an  ad  ion  of  debt,  and  judgment  was  affirmed.  Same  cafes  of  Cro.  £• 

cited  Comb.  3*5*  Pafch.  7  W*  3.  B.  R.  but  Holt  Ch.  J.  faid,  he  did  not  approve  thofe  cafes,  but 
preferred  the  latter  authority  of  Bamcock  v.  Thompson,  which  fee  at  (G.  a)  fupra,  pi.  >. 
See  tit.  Bail  (B)  pi.  1.  S.  C.  and  the  notes  there. 

5.  If  the  Jheriff makes  execution  in  the  franchife,  this  is  good  \  for 
lie  is  officer  immediate  to  this  court.  Br.  Error,  pi.  153.  cites 
11  H.  4.  9.  per  Hill. 

6.  But  per  Norton,  if  bailiff  of  the  franchife  makes  execution  in  the 
guildable,  this  is  error,  quod  non  negatur.     Ibid. 

7.  After  recovery  in  debt  of  400  /.  af.fa.  ijfued,  upon  which  100/. 
was  levied  and  returned,  afterwards  a  ca,  fa.  ijfued  for  the  'whole 
400/.  and  thereupon  the  defendant  was  outlawed.  Itwasaffign- 
cd  for  error  that  the  ca.  fa.  ought  to  have  been  only  for  300  /.  and 
the  judgment  of  execution  was  reverfed,  becaufe  the  levying  of 
the  100  L  was  returned  of  record  upon  the  fi.  fa.  Mo.  598. 
pL  819.   Mich.  £4  &  35  Eliz.    Wells  v.  Denny. 
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(L.  b.)    What  A6t  will  aid  an  Error. 

Appearance. 

[i.  |F  a  fummons  be  not  well  made,  if  he  appears  of  record,  this  Bf*  Xqror9 
**  takes   away  the    error,    for    the  fummons    is   affirmed,  jf'^5'  ""* 

42  E.  3.  30.J  ^  Br.  Faux 

Judgment, 
pi.  4.  cites  S.  C. 

[2.  If  a  man  was  never  fummoned,  yet  if  he  appears  it  is  not  er-  Br-  Error, 
ror.  46  E.  3. 30.3  s.'alff- 

Br.  Faux  Judgment,  pL  4.  cites  S.  C 

£3.  If  an  omijjson  be  made  of  any  writ  or  procefs,  or  one  writ 
awarded  in  lieu  cf  another ;  yet  if  the  judgment  be  not  given  there- 
upon, but  after  the  party  appears  and  pleads  to  ijfue,  and  judgment  M[_ 
is  given  upon  the  verdict;  this  is  not  (#)  erroneous,  becaufe  he  (»)FoL78o» 
had    not   taken   advantage   of    this    before   pleading    to    iffue. 

3  H.  6.  9.  for  he  had  day  by  the  roll,  and  fo  no  difcontinuance. 
29  E.  3.  31.  b.] 

£4.  If  a  man  in  Banco  brings  a  bill  up^n  his  privilege,  but  hath  no  Ron.  j»w 
writ  of  attachment  of  privilege,  yet  if  the  defendant  after  appears  2°S-  P*«  7- 
and   pleads,    this   fhall    be   helped  by  the    appearance.     Trin.  ^'r^nS",P* 
13  Jac.  B.  R.  between  Havert  and  Gibbons.]  '  perCok*y* 

Ch.  J.  quod 
fuit  conceflum,  per  Haughton  J«— — 3  Bulft.  61  •  S.  C.  but  as  to  this  error  Curia  advifiue  vvdu 

[5.  If  a  man  be  indicted,  and  no  addition  is  given  to  him  as  ought,  Cre.  J.  609* 

yet  if  the  defendant  appears  and  pleads  to  iflue,  and  this  is  found  jj*uj"  ^a^I 

'againft  hifn  ;  this  is  helped,  for  the  addition  is  ordained  by  the  aRoii.Rcp. 

ftatute,  for  that  the  party  which  is  to  be  outlawed  ought  to  have  **5«  S.  C 

notice  of  it,    and  here  he  hath  notice,   &  conftat  de  perfona  p^^L 

by  the  appearance.    Hill.   18  Jac.  B.  R.  Johnson's  case  adjudg-  Curiam.— 

cd,  this  being  moved  in  arreft  of  judgment.]  Scc  *"• 

Additions, 
*(Pj  per  totiun. 

[6.  In  debt  if  a  ccpias  be  the  Jirjl  procefs,  and  not  a  fummons,  as  See  infra, 
ought  to  be  by  the  law,  though  the  defendant  appears  and  pleads  ^  c)  P1-4- 
to  iffue,  and  this  is  found  againft  him,  upon  which  judgment  is  Cuftoma, 
given,  yet  this  mifawarding  of  the  procefs  is  erroneous  and  not  (i>«.)pLir. 
helped  by  the  appearance.  Pafch.  3  Jac.  B.  R.  between  Banks  ^st,/™ro" 
and  Pembleton  adjudged  in  a  writ  of  error.  Pafch.  5  Jac.  B.  R.  pi.Si,a.anA 
between  Cooic  and  Ballard  adjudged,    which  intratur  Trin.  thenotea 

4  Jac.  Rot.  681.  Hill.  4  Jac.  B.R.  between  Moile  and  Catch-  thef^ 
nud  adjudged,  which  intratur  Trin.  4  Jac.    Rot.  1609*   Contra 
Pafch.  1 1  Jac«  B,  R.  between  Inch  and  Goodfield  adjudged.3 

£7.  If  a  man  hz  fummoned  to  appear  in  an  inferior  court,  and  the 
defendant  does  not  appear,  and  notwithstanding  the  plaintiff  put* 
in  a  declaration  and  declares  againft  him,  and  after  the  defendant 

appears^ 
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appears,  and  after  malts  default,  by.  which  judgment  is  given  agcinfi 
him  by  default,  the  appearance  hath  helped  the  putting  the  decla- 
ration before  appearance,  and  fo  it  is  not  erroneous.  Trim 
[  596  3  15  Jac.  B.  R.  between  Harris  and  Goodale  in  a  writ  of  error 
upon  a  judgment  in  Ipfwich  adjudged,  and  the  judgment  affirmed 
per  Curiam.  But  Houghton  faid,  that  this  was  neither  a  mifcon- 
tinuance  nor  drfconrinuance ;  but  Montague  and  Doderidge  faid, 
that  this  was  a  mifcontinuance.] 

[8.  If  in  trefpafs  fir  an  affault  and  battery  in  an  inferior  court, 
if  there  be  a  plaint  entered,  and  a  declaration  before  any  appearance 
of  the  defendant,  and  after  the  defendant  appears  without  procefi 
and  pleads  to  iffue,  and  this  is  found  fir  the  plaintiff ,  and  judgment 
accordingly,  this  is  erroneous,  and  not  helped  by  die  appearance 
or  pleading,  inafmuch  as  there  was  a  declaration  againft  nobody, 
the  defendant  not  being  then  in  court.  Mich.  14  Car.  B.  R.  be- 
tween Brown  and  Clagg  adjudged  in  a  writ  of  error  upon  fuch 
judgment  in  the  court  of  Marihaliea  ;  and  the  judgment  reverted 
accordingly.  Intratur  Pafch.  14  Car.  Rot.  325.] 
CG.c5pl.23.  [p.  If  an  atlion  be  brought  in  an  inferior  court  againft  J.  S.  if  the 
** c*  plaintiff  declares  againft  him  in  cuftodia  of  the  ferjeant  and  minuter  of 

the  Court,  and  it  does  not  appear  that  the  ferjeant  had  any  procefi  or 
precept  to  arreft  him,  and  the  defendant  appears  and  demurs  for  tbh 
caufe  upon  the  declaration,  and  upon  this,  judgment  is  given  againft  the 
defendant,  this  is  erroneous,  for  upon  his  appearance  he  pleaded 
this  matter.  Trin~  1649.  between  La  we  and  Doddesworth  ad- 
judged in  a  writ  of  error  upon  a  judgment  in  York  (as  it  feems), 
and  the  judgment  reverfed  accordingly.] 
Br.  Faux  io.  He  who  appears  at  the  fummons,  or  is  effoined  upon  the  funu 

judgment,  mons,  (hall  not  fay  after  that  the  fummons  wanted  form,  or  that 
sTcI Clei    tncrc *s  ^Ife  Latin,  or  that  he  was  not  fummoned,  &c.  Br.  Error, 

pi.  25.  cites  46  E.  3.  30. 
4  Lc  aS.  II*  Error  was  brought  of  a  judgment  given  in  an  inferior  court, 

pi.  145-  becaufe  there  'was  no  plaint  entered,  and  upon  the  record  nothing  wasr 
Kn?*htV'  ^tered  but  that  the  defendant  fummonitus  fuit,  &c.  where  thefrft  en- 
S.  c.  in  to-  try  ought  to  be,  A.  B.  queritur  verfus  C.  D.  &c.  and  the  fummons' 
tidem  ver-  f0  entered  is  not  any  plaint  5  and  for  that  caufe  judgment  was  ro* 
iddi  thlt  *erfed.  Le.  185.  pi.  260.  and  302.  pi.  415.  Mich  29  &  30  Eliz. 
it  was  faid,    Knight  v.  Savage. 

that  after  * 

the  defendant  appeared,  a  plaint  was  entered j  but  it  was  anfwered,  that  this  did  not  help  the  natter; 
for  there  ought  10  be  a  plaint  out  of  which  procefs  fliill  iffue,  as  in  the  fovereign  courts,  oat  of  origi- 
nal writs. 

I  a.  In  error  on  a  judgment  in  account  it  was  affigned  (amongft 
others)  that  the  writ  of  account  was  brought  in  Norfolk,  and  the 
cap9  ad  computandem  was  awarded  to  London  ;  wheTeas  it  ought  to 
have  been  to  the  fheriff  of  the  county  where  the  affcion  was 
brought.  Coke  faid  it  was  helped  by  the  ftatute  of  jeofails,  and 
lie  appeared  upon  this  procefs,  and  fo  had  made  it  good ;  and  er- 
ror in  procefs  cannct  be  alleged  after  in  nulloeft  erratum  pleaded'; 
for  if  it  had  been  alleged,  the  other  party  might  have  alleged  dimi- 
nution j  the  judgment  was  affirmed.  Cro.  E.  83.  Hill.  30  Eliz. 
B.  R,  in  cufe  of  Robfcrt  v.  Andrews. 

13.  A 
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13.  A  capias  was  dire&ed  to  thefheriffofB.  and  it  was  returned 
iy  one  who  was  not  Jheriff,  and  this  was  neld  a  manifcft  error  ;  but 
becaufe  the  defendant  had  appeared  after,  and  pleaded,  it  was 
held  not  material,  and  that  his  appearance  had  made  it  goad.  Cro. 
T£.  582.  pL  6.  Mich.  39  &  40  Eliz.  ft.  R.  Thprpughgood  v. 
Scroggs. 

14.  Error  of  a  judgment  in  deity  becaufe  the  original  writ  had 
not  the  fheriffs  name  to  the  return  thereof;  but  in  regard  the  de- 
fendant had  appeared,  and  pleaded  nul  tiel  record,  it  was  holden 
not  material,  although  the  writ  had  not  been  returned,  and  after 
appearance  he  (hall  never  take  advantage  of  the  mi/awarding  of  the  r  go*  1 
mean  procefs ;    the  judgment  was  affirmed.     Cro.  E.  767.  pL  6« 

Trin.  42  Eliz.  B.  R.  Dabfton  v.  Thorp. 

1 5.  The  appearance  of  the  defendant  will  help  and  falve  a  mif-  The  ap, 
continuance  of  procefs,  but  there  is  no  cafe  in  the  law  to  prove  that  P^*™6 
any  appearance  will  help  and  falve  a  discontinuance  of  procefs  ;^  wu/feL 
per  Williams  J.  and  the  whole  Court  agreed  clearly  in  this,  that  no  nyfconti**- 
appearance  will  help  and  falve  a  difcontinuance  of  procefs.  Bulft.  143.  ancc  *f 
Trin.  9  Jac.  in  cafe  of  Bradley  v.  Banks.  {xTroI 

Ch.  J.  Stf« 

«37*    Mich.  2650. 

16.  Error  afligned  was,  that  the  writ  was  in  debt  for  40 1,  and  J«nk-  34 *• 
ihe  capias  and  all  the  procefs  to  the  return  of  the  phries  capias  accord*  pI*  99*  $•£• 
togly ;  and  then  the  entry  was,  that  querens  obtulit  fe  in  placito  de^ 

biti,  40/.  and  upon  default  of  the  defendant  an  exigent  was  award* 
td,  and  the  defendant  after  appeared  and  pleaded  and  confeffed  the 
aBion ;  and  this  was  held  no  error,  being  helped  by  the  appear- 
ance ;  for  as  an  appearance  faves  defaults  in  mean  procefs,  fo  rt 
faves  the  default  of  the  continuance  by  an  obtulit  fe ;  the  judg- 
ment was  affirmed.  Cro.  J.  311.  pi.  10.  Mich.  10  Jac.  B.  R. 
Lovelace  v.  Jeniper. 

17.  A  judgment  in  a  fecond  deliverance  given  in  C.  B.  was  re- 
Yerfed,  becaufe  there  was  not  any  writ  of  fecond  deliverance  certified^ 
although  it  was  awarded  upon  the  roll,  and  the  parties  appeared 
and  pleaded  to  it.  Cro.  J.  424.  pi.  8.  Pafch.  15  Jac.  B.  R. 
Newman  v.  More. 

18.  In  error  of  a  judgment  in  dower  it  was  alfigned,  that  there 
was  not  any  original  writ  nor  warrant  of  attorney  for  the  defendant. 
But  upon  diminution  alleged  the  writ  was  certified ;  but  for  the 
warrant  of  attorney,  becaufe  it  was  not  affigned  of  record  that  dimi- 
nution might  be  alleged,  it  was  held  that  it  was  now  qffignable*  Crou 
C.  351.  pi.  16.  Hill.  9  Car.  B.  R.   Wickhamv.  Enfield. 

19.  Audita  querela  was  brought,  and  a  fcire  facias  thereupon  bear-  Vent.  7. 
ingdate  before  the  audita  querela,  and  the  defendant  appears,  and  for  yj^jjjj^ 
this  caufe  demurs.     The  Court  held  that  this  fault  is  cured  by  the  rer  difal-  * 
appearance ;  for  audita  querela  is  more  properly  a  commiffion  than  jowed-  But 
a  writ,  and  if  the  party  be  in  court,  the  matter  ought  to  be  examined  ih^f »   * 
without  inquiring  into  the  nature  of  the  procefs  by  which  he  was  original 
brought  in,  for  it  might  be  that  he  appeared  without  procefs.  ***rs<fetem 
Sid.  406.  Hill.  20  &  21  Car,  2.  B.  R.  Vaughan  v.  Loyd.  m£9" 

the  appearance  oF  Che  party  would  »ot  help  it. 

20.  But 
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Vent.  7.  20.  But  it  wad  agreed  that  a  fare  facias  upon  a  judgment  d\jfersf 

SX^r  S.P.  an(j  tjlat  a  faujt  therein  will  not  be  cured  by  appearance,  becaufc 
cirTfbr       the  fci.  fac.  is  in  nature  of  a  declaration.  Sid.  406.  in  S.  C. 

there  the 

lei.  fac.  11  the  foundation,  and  quad  an  original,  and  the  judgment  it  given  upon  it;  but  here  the  feu 
lac.  it  only  to  bring  in  the  party  to  anfwer,  *nd  in  the  nature  0/  a  mefae  proceft,  and  the  judgment  it 
given  upon  the  aud.  ouer. 

Vent.  449.        21.  If  an  inferior  court  awards  a  capias  where  no  fummons  was 

C*r*#. B?R.  frfl  returned*  as  t^icre  ougbt  to  have  been,  yet  this  fault  in  the 
Anon!  s.  P.  procefs  is  aided  by  appearance,  and  is  not  affignable  on  a  writ  of 
ruled  ac.       error ;  per  Hale  Ch.  J.    Vent.  2*0.  Trin.  24  Car.  2.  B.  R.  in 

cordingly.       cafe  rf  Rcad  y#  Wilmot- 

•™^^o  •  *• 

pet  Cur.  for  by  appearance  all  defaults  are  fared,  though  it  be  in  an  inferior  court,  and  fo  Wylde  faid  it  had 

been  of  late  conftantly  ruled,  contrary  to  Cro.  J.  108.     Pratt  v.  Dixon.    Freem*  Rep.  468.  pi.  641. 

Trin.  1078*    Wheeler's  cafe. 

[  598  1  22'  *n  crror  °f  a  judgment  out  of  an  inferior  court  an  excep- 
tion was  taken,  that  theftr/i  procefs  was  a  capias ;  fed  non  alloca- 
tur; becaufc  it  was  cured  by  appearance.  2  Lutw.  953.  Mich. 
3  Jac.  2.  Bufzard  v.  Bull. 

23.  In  error  to  reverfc  a  judgment  in  an  inferior  court,  it  was  af- 
figned,  that  the  procefs  of  attachment  was  returned  thus,  nihil  habei 
ubifummor?  potefi,  £sV.  and  thereupon  a  capias  awarded,  which  was 
irregular,  for  an  alias  attachment  fhould  have  been  awarded,  and 
there  was  not  any  cuftotn  returned  to  warrant  the  ufage  of  a  capias  in 
procefs,  for  that  is  given  by  ftatute,  which  extends  not  to  inferior 
courts  5  but  the  Court  held  both  thefe  errors  to  be  cured  by  the 
appearance  of  the  defendant.  Carth.  206.  Hill.  3  W.  &  M. 
Bofon  v.  Phyler. 

24.  Appearance  helps  only  when  the  party  comes  and  pleads 
to  ijfue,  not  when  the  party  comes  in  and  challenges  the  procefs  upon 
the  account  of  its  defect ;  per  Eyre  J.  1  Salk.  59.  pi.  2.  Trin. 
6  W.  &  M.  in  B.  R.  in  cafe  of  Wilfon  v.  Laws. 

25.  K  fummons  in  trefpafs  out  of  the  court  of  Ely  was  returnable 
generally  the  fame  day,  and  a  return  the  fame  day  of  a  fummoneri, 
and  an  attachment  and  return  the  fame  day  of  a  nil,  and  then  a 
capias  returnable  the  fame  day,  and  thereupon  brought  in  in  cuftody, 
declaration,  plea,  demurrer,  and  judgment,  and  writ  of  inquiry 
executed  and  returned,  and  judgment  final,  all  in  one  day  *,  re- 
folved,  that  the  bare  appearance  upon- the  capias  being  compulfory, 
.did  not  help  this  error,  becaufe  it  was  what  the  defendant  could 

not  avoid.     12  Mod.  523.  Trin.    13  W.  3.   Biddolph  v.  Veal. 

26.  A  writ  of  error  was  executed  the  fame  day  with  the  return  of 
the  pone,  and  fo  might  be  before  any  pone  ifiued  out,  and  judg- 
ment was  reverfed  for  this  error  ;  for  no  appearance  and  pleading 

'   can  help  that.     12  Mod.  524.  Trin.   13W.  3.  Biddolph  v.  Veal, 

What  dcfc&s  arc  aided  by  appearance,  fee  tit.  JDtfrlUlt,  (E.  a}. 
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(L.  b.  *)     Aided  by  Intendment. 

\.  CHeriff  returned  upon  a  capias  cepi  corpus,  and  the  retard  is 
^  that  he  always  appeared  by  attorney,  and  per  Cur.  this  is  not 
error ;  for  it  {hall  be  now  intended  that  it  was  by  aflent  of  the 
parties,  and  then  no  error ;  quod  nota.  Br-  Error,  pi.  1 84.  cites 
21. E.  4.  77. 

2.  Error  iiptn  outlawry  of felony  upon  indictments  which  was-, 
that  prefentation  was  before  A.  B.  and  C.  D.  jujlices  of  peace ',  that 
%  S.  &c.  fuch  a  day,  &c.  and  did  not  fpeak  of  comtni/Jion  of  oyer  and  ' 
terminer  if  felonies;  and  per  Huffey  and  Jenny  the  ormffion  of  it 
is  error ;  bit  Fairfax  contra  ;  for  it  (hall  be  intended  by  thefe  words % 
Juices  <fp**tey  that  tkey  have  commiffion ;  but  Hufley  fa  id,  No  ; 
for  where  mayor*  jtewara\  or  the  Eke,  is  coroner,  mdUfment  taken 
before  A.  B.  mayor  or  fteward  fuper  vifum  corporis,  is  not  goozf 
without  tbii  mtord  (sonmer).  Br.  Error,  pi.  1 8&  ekes  22  E.  4. 1 2. 

(M.  b)     Pleading  abatable.  *      [  599 1 

What  A€t  will  help  an  Error. 

[i.  lF  in  trejfrafs  of  charters  taken,  the  plaintiff  does  not  count  of  Br.  Error, 
*  the  quantity  of  the  land  comprifed  in  the  charters,  (admitting  JJtetS^C. 
that  he  ought,)  yet  if  the  defendant  does  not  take  advantage  thereof,  but  s.  P.* 
but  pleads,  and  judgment  is  given  againft  him,  this  helps  the  er-  docs  not 
ror,  and  he  mail  not  affign  it  for  this.  20  Aff.  3.]  f.^bTit. 

(E)>  9.  P.  accordingly,,  bucadd*,  tana*  qdere.— - — —  See  (P.  b.)  pi.  i*. 

[2.  If  zfemefole  brings  trefpafs,  and  recovers,  and  a  writ  of  in- 
quiry  of  damages  is  awarded,  and  before  the  return  'thereof  the  plain- 
tiff takes  hufband,  and  after  the  writ  is  returned,  2nd.  judgment  given 
thereupon  without  any  exceptions  taken  by  the  defendant,  he  fhaS  not 
have  advantage  of  this  in  a  writ  of  error,  becaufe  the  writ  was 
only  abateable  by  plea.  Mich.  40,  41  Eliz.  B.  R.  between  Smith 
and  Odyham  adjudged.] 

[3,  If  an  a&ion  be  brought  againjl  Sir  Francis  Fortefcue  militem  C*°-J*  4*2» 
Isf  baronettum,  and  he  appears  and  pleads  to  ijfue,  and  a  verdiB  and  portefcue 
judgment  is  given^r  the  plaintiff,  the  defendant  in  a  writ  of  error  ▼.  Mark- 
{hall  not  have  advantage  to  fay,  that  he  was  a  knight  of  the  Bath,  not  ha.m'  s*  ^* 
fo  named,  inafmuch  as  he  had  appeared  to  the  other  name  and  pleaded,  1_r01|. 
and  fo  had  concluded  himfelf.     Pafch.  16  Jac.  B.  R.  between  Rep.  450. 
Markham  and  Sir  Francis  Fortescue  adjudged.]  *s2pS °# 

adjudged  accordingly.— See  (F.  c)  infra,  pi.  5.  S.  C— And  Tee  tit.  Eftofpei  (L)  pi.  iz.  S.  C. 

[4.*  Upon  a  trial  between  a  peer  of  the  realm  and  another,  the 

fberiff  does  not  return  any  knight  as  he  ought ;  if  the  peer  does  not 

challenge  the  array,  but  the  jury  gave  a  verdidt,  he  fliall  not  have 

Vol.  IX.  Y  y  advantage 
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advantage  thereof  afterwards.  Pafch.  9  Car.  between  the  Lord 
Fowis  and  Kirtman,  adjudged  in  a  writ  of  «nor  upon  a  judg- 
ment in  Banco,  for  he  may  waive  his  privilege  tpd  the  trial  be  ■with- 
out any  imghtJJ  f 

5.  It  is  a  good  rule  that  where  any  matter  may  be  pleaded  in  abate- 
ment it  pall tmier  be  ajigned for  error.  Per  Holt  Ch.  J.  Carth,  12J. 
cites  2  Saund,  a  12.  and  48  E.  3.  10.  b.   3H.4,  6. 


1 6°°  ]  (N.  b)     What  Aa  will  help  an  Error,   where  the 
Error  appears  of  Record. 

£  r.  iF  a  man  be  itidifted  Jar  a  eon/piracy,  and  no  year  or  place  al- 
*  tegtd  of  the  confpiracy,  though  the  defendant  did  cot  take 
exception  to  it,  but  pleaded  not  guilty,  and  judgment  jft  given 
againft  him,  this  pleading  {hall  not  help  the  error.  24  £•  3.  35. 
b,  36".  adjudged.]  ■ 

[2.  So  if  &  man  be  indiHed  as  of  a  con/piracy,  where  the  matter 

[he-wed  it  was  extortion  and  rot  confpiraey,  though  the  defendant 

pleaded  not  guilty,  and  a  judgment  is  given  againft  htm,   yet 

'    this  (hall  not  help  the  error,  for  this  appears  upon  the  record, 

24  E.  3.  36.  adjudged.] 
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